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Friday, 20 February 1948 


INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of the Tribunal 
“Mar Ministry Building 
Tokyo, Japan 


The Tribunol met, pursuant to adjournment, 
at 0930. 
Appearsnces: 

For the Tribunol, all Members sitting, sith 
the exception of; HONORABLE JUSTICE IORD PATRICK, 
Herber from the United Kingdom of Great Britian and 


HéNOAABIE JUSTICE E. STUART McDOUGALL, Member from the 
Dominion of Canada, not sitting from 0930 ta 1600; 


HONORABLE JUSTICE E. H. NORTHCROFT, Merber from the 
Dorinion of Nos Zoaland and HONORABLE JUSTICE I. X, 
ZARYANOY, Merber from the USSR., not sitting from 
1330 to 1600. 

For the Prosecution Section, some as before. 


For the Defense Section, some as before. 


(English to Japanese vnd Japanese 
to English interpretation tas made by the 
Language Section, IMTFE.) 


sisrcported. 

r. Sutton. 

MR. BUTTOK: 1 begin on prec 13 of the 
summation, porcgraph 23: 

V. WAR NINISTER - August 1939 - July 1940. 

DD-23. On 30 Aurust 1939 HATA beccec War 
@inistcr in the ASE Cubinct end when thrt cabinct wrs 
succeeded by th- YUNAI Cobinct on 16 Jenuary 1940 
HATA contimud &s War Minister in the YONAI Cabinet 
until his resigrstion on 14 July 1940 brought &bout 
the dourfell of thrt erbinct. 

A. BATA Nurturcs the Conspiracy. 

DD-24. Yhen the conspirrtors in a movexent 
spcerhe: did by Ber einister ITsGAKI cnd Ambnsstdor 
OSHIMA with the blessing of Premicr HIRANUMA had 
prsctiecliy compl.tcd the nlens for 2 militcry elli- 
znec with Greeny, the auddcn cxeeution of the non- 
tegression nret between Germany ind Russie fcll as t 
stunning blow. It cruscd © temnorrny hrlt in the move- 
art for closcr coll-borr tion with the Axis rnd rc- 
quircd prepar:tian for * now zcthod of rttrck. The 
EIRANUHA Cibinct full. On th surfcoe it erperrcd 
thet the #ilitrristic proup w-s losing ground. The 
coderat: ard ¢nti-war forces in Jovin seemed to be 


c2atr.r into their osn. The lane-ranze desiprs of the 


URSIL OF THE COURT: Thc Intcrnrtions} 
Military Tribunzl for the Fer Erst is now in session. 


THE PRESILENT: 411 the eecuscd ere present 


exccpt UML ZU who 1s reprcsentcd by counsel. The 


Suremo Prison surgcon certifies thit he is 111 cnd 
uncble to :ttcnd the trizl todry. The certificate 
will be rccordcd snd filcd. 

Following our usuel orsecticc we will not sit 
on HNondsy, being Washineton's Firthdcy. 

Do you exvect to finish the summation todry, 
ur. Sutton? Thcre is n statement in thc Nippon Timcs 
to the cffcct thit you cxnect to finish todry. 

1R. SUTTON: We expect to complete the ilaTa 
summation, the HISANUMA summation end will be rerding 
the HIROTA aummation rt thc,end of the dzy. Thrt is 
our cnticipzted schedule, 

IHF PRESIDENT: There is &lso n sugacstiegn 
tht the Court is poing to trke three uccks to 
d@cliberrte. Nucrnberg tock = month on icss than 
hrlf the amount of evicenecc. It is the gencral desire 
of the Members of the Tribunrl th: t 1 should state 
thit we don't know how long we cre goirg to trkc on 
our dclibcrs tions but we will m-kc them cs short ::s 
we properly e'n. I ra refcrrine row to t renorted 


have been 


conspir: tors might bc thwert.d. This ws for thim c 
eriticnl period. At this cruciz2 hcur it wes HAT. 
who errricd thcir fleg. HATA wes the sole rerrescnti- 
tive of the militaristic group in thc IBE Cabinct. 

Onc oth.r -~ KOISO -- joincd him in thc YONAI Cxbinct. 
HATA's conduct during the reriod thet he wrs Wer 
Minister is more reprehensible in thet he pretended 
to be in cecord with the policics of the Government 

in mhich he wis scrving while he wis at first scerctly 
and latcr in a less veiled minner working for its 
overthrow. ¿nd when he had gained sufficicnt strength 
he boldly wreekcd the YONAI Cabinet rnd brought back 
into psecr the militrristic group whose lens were 
now perfected ind who with th. eddcd strength of TOJO 
rspidly sct Jeosn on the rod to more ¿nd greatcr wirs. 

1. HATA Appoints TO. 

DI-25. On 30 Scptembcr 1939, exectly one 
month rftcr he brew Wor Minister, HATA eprointcd 
UTO £s Chicf of the Militrry J.ff-irs Burcru of the 
War Ministry In eprointing his co-conspirctor to 
this highly importsnt position HATA not orly indicstcd 
his approval of UTO, whom wc submit wrs © orimc 
pronotcr of Jepencse exnension by forcc, but brought 


into the inner circles of the Governmnt onc sho at 


(lp-25. <c. 1x. 118, 7. 722.) 


404710 


all times aided HATA in cerrying forward the plans for 
digrncsc dominrtion -- the cstzblishment of the new 
ordcr in E:st Asiz. So closcly did HATA ond NUTO 
Coors: te thet when HATA cs Wer Winister wes qucs- 
tior<d raton. cocmittccs of the Cict, MUTO sould rnswer 
for Hick! a) TANANA quottd HATA es h vins st=tea thet 
MUTO influcnccd bis r.aipn:tion cs War Minister, 
There my be qucstion zs to th: extcnt to which HATA's 
appointee rnd sutordinste in the Wer Kinistry, WTO, 
cotld k-vc encoursg.d YATA in his decision to destroy 
the YONAI C: bint, but this docs show the close rnd 
Aintinatc reletionship between thesc tro co-censvir: tors. 
1-26. Pm defense so cht by the tcstimony 
of Ika, Chicf of th Personel Affairs Burcau, to 
shoe th t he bed sugeested to HATA the tepointrent of 
MOTO 1: 2t.r consult: tion zith thr Ccpertmcents of the 
Wer Sinistry in cceordsrce with reguirr army ancients 
any f-vorrblec infircnees from the testimony of this 
witn. ss merc destroycd ty his statezents on cross- 
cx cir: tian to th. .ffcet trot BATA hrd outhority to 
rico=an¢ for iprolrtocnt rs Chif of the Kilitery 
iff: irs Bureau uhom: ver he dcsircd rna thrt neither 
MATA nor the. Torce Chiefs Council wore ncecssrrily 
(31225 b. Ex. 2243A, T. 16150. 


Caieelogulan) 
(2b-20, =. Ex. 3203, 1. 23607.) 


40,712 


ferces landed zt Lungehow on the sor:thrn tin of the 


China coast nerr French Indo-Clinc. On 24 Leecobser 


¢, 


th. y crptured Nonning, the o: pit: 1 of Kwancsi 7roviner. 


On 4 Kerch 1940 the Jcpenesc troops oceunicd Haichow 
a 


on the border of Shrntung Frovincc. ~ On 24 April 
19°O tre Jnpanesc Aray recipturcd Keifend, the excoitcl 
of Honan Province, tnd on 12 June 1940 the Jconrnesc 
arud forecs crpturcd Nichang, thyir nerrest epnrach 
ta ES s 
DL-28, HATA's plen for ncece in Chine :n- 

vision.d :m utter destruction of the Nationel Govern- 
mont undir Chicng Fci-shck im the sctting un of a new 
regisc which would coop rite with Jracn in the sac 
senncr is Manchukuo, fe reitercted these vicwsa in 
b- crines bcfore the Bunge Committec of the Dict. On 
22 Mzrch 1940 in r: oly to s question by Coanittc< 
Menbcr KIRAKAWA, who hve citcd HATa's prcviovs ux- 
pirnetion of the obj.ct of thc Chin: Incident ;nd 
suprfestcd to HATA thrt "the Chicne Acgime will be 
utterly ruincd", War Minister HATA szid: 

“lir. HIRAKAWA's idea is quite reasorabl. , «na 

it is unncecsscry for me to repe-t that the 

objcet of the present incident is to «stcblish 
(Diie27?. c. Ey. 252, T. 3451. 


G. Ex. 2764, To. 3700. 
e. Fx. 256, T. 3451.) 


reguircd te follow tbc suggegtian mrdc by this 
witness in his cepeeity cs Chief of the Personnel 


affcirs Fureeu. 

B. 4s Wer Hinistcr HzTh Continucs to Woec 

Wor in China. 

DD=-27. Throughout his term ^s Liniater of 
Ver, the Jopenesc Army continucd its l-rge serle 
neggr.ssive werfire in Chinr, This crrricd the conpl te 
support rnc sovrovrl of Wrr Minister HATA. The 
eefcnsc sought to prove through SAWaDA thet HATA wos 
desirous of peece with Chinr end alwrys inaisted it 
Wiis nost urgent to bring en end to the Chine Incident 
znd ta th:t cnd sought to reducc the strcngth of the 
J: prenese troops in Gunes ; ond TANAK. testified thst 
HATA ncgotirted with Chisng Kei-shek for e ocrceful 
seitlinunt of the Chinr Incident :nd wentcd to bring 
about peace by tnc reduction cnd then withdri wel of 
all th. troops in ene We respectfully submit 
thrt HATA's ecets wre dircctly opcosite to thost 
tcstificd to by thease witnesses ind thet HATA soucht 
to thorourhly crush th: Chizng Kaieshek regim. cnd to 
suptort by oilitrry force th. Wang Ching Wei Govern- 


pent in Chine. On 23 D.ecmbcr 1939 Inpencse aracd 


(DU-27, ag. Ex. 3205, T. 29,C09. 
b. Fx. 3233, T. 29,411.) 


a niw ordor in Eost Asir by thoroughly crushing 
the Chieng Kri Shek Government's pro-communistic 
cond rnti-Jepnncse policiis. Therefore, we firm- 
ly belicve thrt the csteblishment of the Wang 
regime is only a stage in the Incident rnd when 
the ncw government is caterblished our Army will 
“give cvcry possible rssistence, espccielly 
militiry h.lp, to the Fong Regimc end their 


policy will be firm rnd unch=npesble ss ever 


until the Chian? reeimc surrenders." a (Under- 

scoring cddcd) 
On the s:me drte before the sroc committee HATA hed 
previously strtcd: "Jepen is nov fighting whrt onc 
my cell e Holy were 

DD-29. On 29 àpril 1940 HATA wna decbreted 

with the First Clras Order of the Golden Kite in 
recognition of his mcritorious scerviccs rendered in 


the China Affeir. — 
C. HATA Sponsored snd Approved the Wene 
Chine Wei Government in Chinc. 
DD-30. On 1] Novembcr 1939 the Chine iffrirs 
Botrd, of which HATA wes Vice pecaidentio outlined 
the cardinal points to bc follawed in the catoblishe-nt 
(DD-28. a. ex. 3632, T. 38015 (DD-30. a, [x. 106, 


b. tx. 3232, T. 38018) T. 701) 
@I-25. a. Ex. 10n, T. 703) 


b. 
ef the nuw régime in Chim. It provided thet firat 


of 2311 th:t “m in component peoplc of the new Centrel 
Govcrnacnt" should bc mdc to understend whet wes 
desired cnd dem ndcd by Jrern end thrt the Centrrl 
Politdes] Canference should ba so direct.d thrt there 
World be no conflict between wht wrs dcsircd pnd 
dce-nded by Japan "and thet will be resolved by the 
Chinese side.” Th: Jcopzncse side world determine 
both th foroction rnd th timc of the ecstrblishment 
of the ncw Centrel Government rnd the politicel crecd 
end rolicies of the new Cintrel Governmert should in- 
elude such principles for ‘he rrdjusteent of the mw 
Feletionshin between Jopan rnd Chine rs the desircs 
of Japen mipht dictrtc -- nothing contredictory:to 
Jspan'a dcairea. It furthor dctermined “concerning 
th adjustment of the mw rclitionshin between Jrorn 
znd Ching cftir formetion of the Centrs1 Government 


end before the cst: blishment of the new Centre] Govern- 


c 
a firs pledge to tħ: J-parcs. sidc," In short, th 


| 
mnt, the lerdir; figurcs of the Government shell mrke | 


new Governncnt in Chin> which HATA wos sponsoring would 
be puppet in cher-ctcr, subscrvicnt tow:rd the vicws 
af Jeprn rna would aid HATA rnd his co-conspirr tors 


(Di-30. b. Is: 3715, T. 37,398. 
c. ix. 3745, T. 37,400.) 


3 thrt he b:d studicd intern:tionz:l lzw-in the Wer 
cellege rnd tht he kmcw of the Nine-Powcer Tre ty, 

¿nd when sskcd whethr or not he considercd the waging 
of wer in Chine ¢ viol: tion of this trerty, he replied 
vwesively thrt “Teire scem.d to be no other wey out 
but to resort to rrocd force whin other accens frilcd." 
Not only docs his untirc ittitude tow rds the Chine 
Incident snd :11 of his sections in connection therc- 
with show on uttcr disrigcrd for this trenty but he 
publicly wxpresscca his views os F:r Minister thet 

the cxistcnce of this tre: ty should not be permittcd 
to inpodc the e:rryine out of Jzpencse militcry 

oper: tions in Chinc. 

1-34. The defense sourht to cstcblish by 
the witncss ARITa thet HLTA respceted the Ninc-Powr 
Pact. ARITA, the Porcign ifiniater in the YON/I Cobinct, 
seria’ th-t it wis * conron c:grccment bctwecn 
the Princ Ministcr and the For.ien, rr rnd Nivy 
Hindetcrs to loyslly :rd fceithfully observe the 
provisions of thr Ninc-Power Fret ir reletion to 
Bee tna hs speeificclly dcnicd th-t HATA cver 
stited thet the Hinc-Pow.r Piat should not be prmittcd 
to int-rfcre vith the nilitrry operstions of Jnorn in 


(19-34. 


in destroying the Krtiontl Govcrrocnt of Chinr undcr 
Chinng Kri-shck nå fit Chine into the schenc for 
the vcatrblishment of c mw order in Exst Asic. 

DI-31. To this new Covernwent HATA plcdgcd 
the full support of Jrrencse. militiry might. Hc urs 
quoted by r mecber of thc Pucpe Coamittce of the Dict 
es brvine stet.d thet -"when the Wane R.gime is cstcb- 
lished, th fray mist rendcr as much militcry help 
as possible to the newly born Centrrl Governacnt." 
and rt the seac sission bcfore the Budgc Comcittcc, 
22 Merch 1940, HATA said: "Our ‘roy will give every 
possible rssistrnce, csnccirlly militery hlp, to the 
‘rng ae 

DD-32. The tent: tåve plrn for thc estcblish- 
pent of the nev Government in Chine w.s pren-red by 
the Chine aff:irs Botrd while HATA wes Vicc President 
end finally sparovcd by both the Janen sc rnd those 
with whom thcy mrc decling in Chine on 30 Lecenbcr 
1939." > „rd on 30 #:reh 1940 the new Covernmcnt under 
Sone Ching "ci wes form lity cstsblished ct Sa 

D. HiTé Spurncd the Hine -Paoricr Pect. 

01-33. In his intcrrop:tion HaTh stftcd 
(LE-31. ¿. 1x. 3833, T. 38,0619. 

De eee 9032, T. 3e 02E 
(ET-32. 2. Ex. 27214, T 24999-24,000 


11%. 276r., Ts 3701.) 
(TD-33. 7. Ex. 256, Ta 3452.) 


Evidence wes introduced in rebuttr1 which 
dircctly disproved the testimony of ARITA rnd showed 
thet HATA not only mde the very strtectent cttributed 
to hiz but o-de it before c committce meectinr of the 
Dict et which ARITA wis present end mdi cnswers to 
questions tsicd by members of th EEGA When 
iRIT. wos rsked by Committ: a Member KUBOI ct z mect- 
ine of the Budret Committee on 7 Februcry 1940 the 
Dosition a the rovernnent with regard to the Kinc- 
Powcr Treaty, KUBOI sugerstcd to hin,"It is needliss 
to sry th:t this Nine-Power Treaty is a scriwus 
otatcele hoth in the settlement of the Incident snd 
in future wera.* ARITA. eveded the question rnd mde 
tn <cbigucys reply strting tht on the one hend it 
could be -s:id th:t the renuneittion of the tresty 
would be frvor-blo in the estcblishnent of r new order 
in Est asia, but on the other hrnd, the renuncirtion 
aight ccusc repercussiors rnd thet he thought it wis 


a problem which required crreftl deaiberrtion. Then 


on thrt day the scmc question “ss cddressed to rr 


Minister HATA he replied thrt "We should follow thc 


a. 


Governacnt's nolicy." 


DD-35. Thct such £n cquivocrl positionmith 


(DD-34. c. T. 28991. 
d. ix. 3232, T. 38017 
é. Ex. 35333 T. 34025; 28974-9.) 


regird to the Mine-Power Pret did not properly ran- reeret for our people cnd = sorres of dcerest 


rescnt HiT, 's vicws ws fully disclosed sore six weeks ch: grin; It is hoped thot our ‘overnment will 
Litir mau on 22 March 1940 beforc = meetinc of the tcke into considerztion thc root rnc brench of 
Bude-t Coonittce, HATA wrs asked dircetly t question the mtter rnd its imsortrnec, end ect so ds 
esrecrning the Kine-Powcr Feet. I quote the question 


fe 
"Te HATA's renly. 


not to arke rny aistrkes. Otherwise though rn 
tray of : eillion strons moy be sent to the 
IN. Di Comnittce “cneber. front ‘nd gmillion tons of worships be lIsunchcd, 
“Im fourth 1s r oucstion concerning the Nine- it would, in frct, be very difficult to : ttfin 
Pozir Tre:ty. The Winistcr of Foreign iff-irs the obj.ct of this. sr, Such tcing my opinion, 
hrs rot yot expressid ‘iis ducisivc opinion on I should like to mM:r thc opinions of the two 
the ckrop:tion of the tresty. It wes his oiniaters in cherg: of wilitrry :ffcirs, an the 
tnsar thst Gecp considcr:tion ws nccessory Ninc-Fow:rs Tre: ty from thc tectics1 point of 
in regerd to the tinc :nd the wy of sbrogzting view, so rs to ntke sure shethkir these two uin- 
the tresty, for in som ecircunstinces, it ary isters wno cre th.. represent-tives of th iray 
cmd in good results, 'ne in others, bed. How- rrd itevy, think the cttitude of the Minister of 
ever, this is clso : very invortrnt dirlom: tic Foroicn Affeirs towerds the tresty incvit-tle, 
problen, snd it ís fer from my intention to owing to circumsténces." 
trourtle the Minister of Forcirn iffairs for his 

further enswir unncecss-rily.. But I think this 

Ninc-Fow.r Trecty is the oricin of mny obstselcs 

in tee wnr pezcnt of th’ Chins Incident. c my 

be victorious in evcry br ttle we fight, but cs 

lon- =a such bi- diploz tic strong point 


E-rs our wry, it is inaecd £ mtter of undying 


(2L-35. a. Ex. 3232, 7. 38C15-13) 


EsTa the State Hinister. stiffening of Jananese attitude torard England and 


"I should say that it is a matter of course for America: and centinued "Notewortlyis the report of 


the Arny to follow the Policy of the Guvernment strong words by the spokesman of the Army in tho Liet 


in dealing ith the hine-Powers Treaty, but as and statoments by the Var and Navy Uinisters thet Japan's 


propress in’China could nct be stooped by the obsoleta 


a. 
Nine-Power Treaty." 


E. HATA Fayors advance ‘nto French Indo-China, 


legine induced this present incident. In order ; DD-37. While. E‘TA waa Wer Kinister Japan 


I am now questioned on it, I would like to give 
my personal opinion on the subject. The insulting 


and anti-Japanese policy of the Chiang Kai-s)}-ek 


to correct this misguidance and to bring about continued to increase tne pressure on French Indo- 


everlasting pesce in East Asia, Janan is now China; its railroads were bombed and, evan though the 
fichting what one may call a ‘Holy War.' There- excessive demands of Japan on French Indo-China wore 
fore, I believe that the present incident is of reluctantly acceded to, nlans were made for military 


advance inte that country. On 5 February 1940 the 


Quite apart from its sprrecisbility, the treaty 
still exists at present, but I do oct think that 
tre cerrying cyt of cur nilitory overstions ourht 
to be s £ fi ity. 
I also think trat the Foreign kinister kncws 
quite well that tha generil ciroumstances of 

East asis at present are radically different 


fron that of the time the trecty "s concluded." 


French Ambassador protested for the second time the 
bombing of tha Yunkn h-iiway, os a result of which 
40 people were killed (including five Frenchmen) and 


84 were-rounded. On the same dev the Japanese Gevarn- 


tment insisted to the French Government that the use 


of the Yunan Reilway for shipment of sunplies which 


reached Chiane Kai-shek must be stopped and that until 


this was done the bombing of the railway could not 


a. 

(Underscoring added) ceose. On 4 April 19:0 Jepcn sgain bombed the Yuncn 
. 

Kehlscy tu French- Indg-Caina. 


(DL-36. a. Ex. 514, T. €142-50) 
(LL-37. o. Ex. 618-a, T. 6857 
_b. Exe 276-4, T. 3701; Ex. 618-4, (p.2) €822) 


Lb-36. Vhece words of liATA were reassuring 


course beyond the scope of the hine-Powers Treaty. 


to Gercany and of thc following day, 23 Larch 1940, 


| Ott talegranned to the Foreign Office revorting a 


DD-38. 17 June 1940 France surrendered, 

LD-39. On the day following the surrender of 
France a Four Ministers’ Conference was held which 
Eta attended ip which tro plans wore submitted re- 
gardire the French Indo-China aituation: (1) that 
a request be submitted regarding the pro-Chiang actions 

_and if refused by tha French that force be employed, 
and (2) that force be immediately employed without 
Begctiation. Tha nilitary ministers wanted the first 
plan and it wes RAOR CAAT Gn the next day, 19 June 
1940, strong reprasentations were made to France by 
Japan to prohibit materials for the Chungking Regima 
from passing into Indo-China and it was demanced that 
Japanase inspectora be permitted to make investigations 
of the actual conditions on the Seats" This was 
HLTa's attitude toward a prostrate France, 

DD-40. On tha sama day, 19 June 1940, @tt 
reported to the German Foreizn Office that Japan had 
authorized its Ambassnodor in berlin to congratulate 
Germony on its recent successes and to point out the 
interest of Japen in the fate of Indo-China ond the 
suggestion that a Garmen decirration be issued thet 
Japan would receive o free hand in Indo-China, Ott also 
(DL-38. a. T. 6148) 


(LL-35. 0. Bx. 619, T. 6824 
Li Ex. 615A, T. 6796) 


between French Indo-China and Chinn, à helpless France 
eccepted those dencedc as 

DO-41, On 24 Junc 1940 Ott reported to tho 
German Foreign Office that KOISO hed inquired that 
would be Gurmany's attitude toward Jopan's military 
moves in Fronch Indo-China and part of tho Netherlands 
East Indies cod that MUTO had declared thot Jopon was 
very much interested in Inao Chann de On 29 Juna 1940 
a Jupanose obscrwation party headed by Major Goneral 
NISHIHARA and consisting of 40 officials of tho arny, 
Navy, and Foraign Ministries arrived at Hanoi, 2 The 
Jepancse militcrists were moving south. HaTa and MUTO 
Were working ín close harmony. 

DD-42. ds furthcr evidence that plans for 
the southern advance wara even then in the meking the 
dspenese Government on 12 Janunry 1940 notifiod tha 
Methurlands Government of tha obrogntion of the treat- - 
fea of the Judicirl Sattlamant, arbitration and Concil- 
dation made bitween thum on 12 August 1935. On 20 
May 1940 tho Japancsa Government mide strong demonds 


on the Methurlends for esteriols to be exnorted from 


b. 
tka Netherlands E2st Indics; thus the governmant of 


(LL-40. c, Ex, 618-4, T. 6851-2) 
(LD-41. u. Ex. 723: « 6194 
618-4, 


b. Ex. T. 6853) 
(DD-42. o. Ex. 1307-2, T. 11768; T, 11770 
————hs Ex. 1309-4, 1. 11777 


reported thot confidential information from army cir- 
cles informed him that Japan waa contemplating the 
occupation of the strategically important Yunan koil- 
ny ak The demands of the Japanese military author- 
ities wera acceded to. On 20 June 1940 the Franch 
Ambassodor notified the Japanese Vice Foreign Minister 
thet due to tha repented representetions of the Jap- 
anese Govarnment, France had decided to prohibit the 
transportation of a wide range of metarials ond goods 
through French Indo-China into China. The official 
report adds that the route is one of the importent 
routes over which ver materials were supplied to 
Chungking ond it had been entirely jacana On 22 
Juna 1940 Japan proposed to France (1) thot military 
exports and Foreign Office officiols ba sent from Jopan 
into French Indo-Chine to mnke an inspection ccncern- 
ing the suspension of the transportation of supplies, 
(2) that an advence perty of Japnnese ormy and novy 
officers should be sent to French Indo-China, end 

(3) that, pending the detcrminntion by Japen of the 
matericls which it would request the Frenen Indo-China 
authorities to prohibit from being transported to China, 
they should continue o complete blockrde of the frontier 


(DD-40. n. Ex. 520, T. 6162-4 
b. Ex. 615-4, T. 6797) 


a woas a Bombor wos moving towords the Meth- 
arlanda Enst Indies. Its demands would incrense ond 
when the Netherlonds failed to comply the answer wos 
wer, 

F. HATA Favored the New Politien) Structure = 

TsBsAeda 

DD-43. Despite the testimony of YOlinl that 
H.Ta avoided aeien We respoctfully submit that it 
clecrly oppeers from the evidenee that HATA wos in favor 
of the dissolution of politice] parties in Japon to the 
end that the army could maintain n closer control over 
the government. When HATA wes questioned before a sub- 
committee of the Dist on 19 March 1940 as to the army's 
attitude toward political pertius and the participation 
of the arny in politics, his appointee and close asso- 
ciate, the accused MUTO, repliad on behalf of War Min- 
istar HATA that the ermy fevored tho dissolution of po- 
litical partias certainly in ao for as thcy sought to 
furthcr their interests, cnd referring to totalitorian- 
ism of Europenn conception MUTO grid that "Nationalism 
is considered > better nam for the guiding principle 
of the Japanesu nation; thet Japan's totaliterienism 
was complotely nationalistic in frith ond principle. ‘ 
YONAI statud in his wa sign which were introduced 
(DD-43. n. Ex. 3198, T. 28919 


in rebuttal “thet HAT. and the military circles consid- 
ered his cabinet a weak one for two reosons, the first 
of which wos that tho cabinct on the whole did not 
support th crortion of the Imperisl Rule assistance 
association, YU! steted thrt he was Opposad to the 
ereation of the IRL. because this casociation hed the 
aia of cstoblishing a fascist regime in the country 
on the some lincs 2s in Germany and becouse such an 
organ as the Ihas “me-pt the estrblishmcnt of a dic- 
totarship in the country wheru the Parliament instead 
of being the argan of dolibertcion of questions would 
become en orgen whare the ecmbers simply wete for and 
applaud any new masura demanded by e dictatorship." 
He further tastifisd thet tho leading military circles 
insisted cn the creatiun of the Ihdd, and when asked 
the most influential persons in military circles at 
that time he replied, "War Minister HATa, Chief of 
Military affairs Section in the War Ministry, MUTO, 
and Chief of the General Staff, SUGIYAMA," and that 
these three had expressed dissatisfactions with the 
policy of his cabinet. It further appears that on 9 
July 1940 HATA was saeking to persuade Premier YONAI 


to cooperate with the new dorestic organization, which 


Was none other than the Ihsa. 
| (LD4). c. Xx, 3831-4, T. 38,000 
BY Te ; 


-ir DE 4I] 


s to concan- 


trate wll our ability to exclude any third power 


which 
would persistently interfere with the establishme 


nt of 
the new order in East Asia," 


=. b. Bx. 3832, T. 38,0223) 


G. TA s Na r st Aasia. 

DD-44. ‘KATA as War Minister repeatedly stated 
that cne of the objects of the China Incident was the 
@atablishmant cf a new order in Est Asia. He also 
indicated that the overall plans included more than 
China and Manchukuo for he repeatedly stated in hear- 
ings before committees of the Diet that "The estab- 
lishment of the new regime is only a stage of tha Inci- 
dent,“ and added, "It is a great mistake to take the 
establishment of the new regime as the accomplishnant 
of tho Incident, and I am sure such misunderstandings 
Will never arise," Obviously he had in mind othar 
actions to ba takan by Japan similar to that then being 
carried on in China, Ha said before a committee of tha 
Diet on 22 March 19401" "I think it 4s necessary to 
impress deeply on the minds of our notion that the es- 
tablishment of the naw regime is only a stage in the 
Incident and that we must undergo many more difficul- 
ties in the future in order to accorplish the object 
of the Incident." In reply to a question as to Japan's 
future policy, before the same committee of the Diet, 
on the same date, HATA revealed what was in his mind 
when he said, after referring to the various blocs, 
“But as for us, in order tc settle the Incident, there 


(DD-44. a. Ex. 3632. T. 38,021-2) 


H. RATA Favored Colisboratinn with Gernany. 

DD-45. Z/s nenti~no¢ bofcru, thu picna which 
tho constirstors hac cll but swrfuctc! curing the 
HIRANULA Cubinot for 2 nilit-ry -llience butweun 
Janen en` Gorm-ny ucru shetturce chun thu nononeros- 
ainn aang mets sinet botccen Gorccny cnc Russia, ant 
thc HIRANUWL, Cobinut full, HATZ, the ruprusuntativa 
nf the rilitarist group in the esbinot, sharec in 
this regar¢ thu viowsa nf bis rrucucassor, ITAGZKI, 
and continuat to vork, quiutly at first, thun roro 
apenly, for clasar eellaberstion batvucn Japen 2an 
Gerrany. Ev nts tbun takin? placu in Lurona caused 
the consairztors to be 211 thu stroncer in thoir če- 
sire tn cocunt tha exis ralnotinnship. On 1 Sceptcrber 
1939, Gornmny invaded Polan’. Pour écys intor BATA 
ane his procucessor os War tinister, the accused 
ITsGLKI, credo sncochos zt thu ruception tončoro” by 
ITAGAKI to th: Gomon cilitery enc mvsl cttachas, 
Ott ruportuc, | “ITAGART painted cut his rest sincorc 
offerts on bebslf of a close GertansJaponose ennnoction, 
which bac failoc es 2 conscquones of Eurojucn Cuvelan— 
nanta. Konbasizud thet his succussor shore? bis vivus 
ecormletely. HATA referred to th: Japanesu Government's 
nenintervention doeclsratinn, Lut umphasizod that be 
Db-45. a. T..6148. t. Ey. 2198. T. 15744 


hirself cs à saler bo full untcurstanting of thu 
Gorran sctinn.” On 23 ierch 1940 Ott ruoportec n 
stiffonin- of J-p-n's attituce tmare Enclenc and 
å arica sn! thet tho fricntly relations existing 
taar the éxis povers cure buin; vophasized in 


DD-46. The dofanse arucht ta rrove by 


LE 
anc by YOMI, thet HLTA urs opoasec to tho 


Tri-Portita P-ct. On ersss-axsrincstion YOHAI uas 
asko’ cancornin? stctucunts vaca in his interrora- 
tian on 15 Loy 1946 nt dontod thon. In rubuttal 

his interropstien wis intrevuect in enn fror 
which it cppucrs thot YONZI be’, on 15 May 1946, 
roliet to n quustion cs fallos: "Q. Phat naint of 
vias ccnocarnins thu canclusi»n of a cilitary allianco 
butouon Japon ent Gerccony cid HLTA, Shunraim supoort? 
A. HATA, Shunroku thoucht thet thu canclusian of a 
tructy butwoun Jagon ant Gormeny zt thot tino would bo 
acwentceoous to Iepon." In his inturroestion YONAI 
further stated that the rilitary cirelcs vorc, Curing 
tha ting of his csbinot, Conancin:; tho annclusion of 
en cliiance cith Germny, nd that thure wora 

DD-45. c. Ex, 51+, T. 6148. 

DD-46. 2. Ex. 3200, T. 28925-6. 


t. Cx. 3198, T. 28917, 
c. Ex. 3831, T, 38000-1. 


Innoarial Carren to forn è ecbinct for tho sacan? 
ting, onti-Anglo-Sexoan acntinunts cnc onthusiaso 
fer a Tri-Partite Alliance wuru 2t thuir hoicht, 
especially soon: the rilitery cirelas zn sna croups 
of the peorle arans the: nation.” Evun tho YONAI 
Crbinet mule net antircly withstenc this nrassuro 
following thu £212 of France, cne tha ccbinut in- 
Clientes its willinjniss to bulete*ly uncurt-ke 
further ecalicboratinn with Gormany. It urovec, 
hewover, 25 wo shall buro-fter soint mt, to bo too 
late to save thu echinet, far thy cilit:rists, niced 
by HATA, wanted netinn en! acnto! it fest, cnc sbove 
211, ĉi not wish the YONLI-LRITA Cobimt to pzin 
crait for tha successful conclusion of e policy 
which they boc proviously cprose:, 

DD-48. On 8 July 1940, the Jepanuso spacicl 
envy in Berlin, S410, in 2 ernfcronec vita Von Rib- 

eomrratnintuc Gurcany on its victary ovr 

Franco anc stato! thet just zs in-Euroce tha nov 
erter woul? bu brounht zbut by Gertrny, Japan, on hor 
part, bsd buon oxertine horsulf for thru. yoors to 
ustoblish = muwu orcer in thy Far East and in the 
South Buea. This ¢wforence hac bacn hele by in- 
structions of the Japanosu Forcim Office for tha 


l a PD-48. 3. E2. 524,1. 4179, 


visuntorstenčings butooon hinsolf snt War linistur 
Hits, "an` thoy 211 bailo coum ta thu joint that 
the. enbinot buin? wosk cule nt enrry wt thu netive 
wer nolicy on uhich -ilitary ecirclos insistoe.” 
YONI s24č thoro voro too ruasons why HATL and tha 
military circlos econsiccred his ezbinot a weak anai 
(1) Bueesuse ho ¢12 not supnart thy IELA, 2n (2) 
Deesuse ho cic net suppert thu buildin: up of an 
nllianee butwaen Guriany ont Jepan, cn? thet tho 
rast influgnticl pcraons in rilitsry circloa ct thot 
tiro wero HTA, !UTO, en? SUOGIYiI2, onach of whan 
expressed cisantisfections with tho nolicy rf bis 
Canin EN 

a. 


DD-47. - Franco surrauncaurod 17 Juno 1940, 


zn thora wra o surcu of sentirent to clio Jrncon 


b. 


uith victorious Gercany. KONOYE in his nonoirs wrote: 
"In the soring of 1940, hewcvur, uhan tho ovoruhulning 
eilitary atronzth of Gorzany bad suu;t across Pustern 
Eurspo anc thraoctonec, as it enpearo*, tho oxristonce 
ef Gruct Britcin, the question of n Tri-Portita 
eilitery rllicnco z7rin beesrs 2 n-tinnwica topie of 
ercat popularity. . e "hen I wea bonsarac vith en 
DD-46. C. Ix. 3831-2, T. 32000-1. 

Ua Exe alge, T. 38001-4, 


pp-77. c. T. oe 
b. Ex. 27354, T. 24291. 


purpose nf struncthaning tha cncliticn butuuun the 
tuo countrics, 5 ant the rasulta cf this eonfcronse 
Bere renortuc to thu J-nnnuse Foruign Offica. Thara— 
unan c plan for enalition beteuun Japon anc Gerrrny 
w-s proparec by tho Japanasyu Foruigm Offico ant pro- 
sentat ta a joint conferuncu of tho ruprasuntativas 
ef the Nar, Navy, ^ne Forvim ninistrios on 12 July 
1940. - This plan provicot thet Gorcany woul recognize 
Janoen's sphure of influunes anl political liadarship 
in French Incéo-Chinc onc tho Dutch Erst Incios ond 
Seuth Suas an that Gerrsny woul! rivo prover supnort 
for the cispessl of the China Inciċont, thst Jnpen 
wult trke steps tn chock Britein in Esst Asin ant 
fecilitate bor surruncor snc that Jnpan ond Gerocny 
uoule contriva the fall of British influonca by tho 
pertitinn of hor colonias, Tho final craft nf thu 
arreeQunt wna anzroved et 2 Testing of thu renrcsunta- 
tives of the Wer, Novy cn” Porsim noinistrias bolt an 
16 July 1940, thu wry cry that the YON/I Crbinst 
resivnec. Yhon rskyd an eross-oxorinstinn cbant thu 
canforcnau batnuan §’T0 end Yon Fibbontrop holc by 
roct of tba Japanese Far irn Offiao while ho 
uas Faroipn Linistur, /TITA o-s cxtruncly ve-ue anc 


DD-48. b. T, 28956-68. 
u, T, 28922-5, 


d. 
uvasivo in his snswors. YONAI Cunfed nll knovlodge Ciplerney ^f the status qua.cn', thy nelicy af tho 


ef the nocatiatiens with Gormany ecrriod on by cirac- YONAI Cabinet prior te ths fall «af Fronea hee been 
tien ^f his Feruien Minister and of the rectings hel¢ | tho -9licy of tha status quo. HATA ont tho srcy 
betwen th: rojroscntstives of the War, Novy snd edreles uero domoncting eeti:n. Gurman victorics anc 
Foreign rinistrius in his om anita thu Gernnn-TItclian-Axis contral of Europa vere crusine 
DD-49. In spita of th:se lato efforts en HATA on’ the :ilitcry elique to Mmlcly ineronse thuir 
the pert of ta: YONAI Cobinut te enlistorste with fevanis for è chanse in Jopancso foreiem pelicy teverc 


Guormny and whether they vuru deno vith or without collatorstien vith the Azis cn" to suport thu now 


co ew A he wwe 


the Ree clodgs onc consent +f YOWAI anc ARITA, a natter nelitieal roverant feshinnes rlon- totalitrrian 
“hich wo resiectfully suh:it, seriously affects the nese Thilu the: YONAI Cabin.t in‘lertu. thet it 
erudit of both, the chan of sttitula hac coro tao might ka inolinc t ware renarochcrant with the reg 
late. The military aliquc, spcarhezduc by HATA ant it “ic not inticate thet it would support the now 
sbly assistoc by MUTO, acntuc te neermmlish two aelitical artur -- the TRA. In addition, HATA 
purpesas, om? thy winte’ to secusplish the inc- and lis zroup, ceubtful of th: extent tn which tha 
diately. The first os the renov-tion of tho intcrnel YON‘ C-binet woul? z» in Jeinins tha Jxis, in na 
structure, tht is th. erestien ef thu TRAA, sn: uvent wante:’ this cabinct tr strenrthen ita pesition 
the secan’ and cost inportent wes the forration of } by -bteinine eruit for a new forcign pelicy of 
an allicnce vith Gorvany. The cio hac boun cast -- i callaborati-n with tho Axis whieh it nac nrevinusly 
th: YONAI Cokin.t :mst fall -- Jzpan rust gut back i N Thu brereh Lutuuon HZT/. an? tho ARITA- 
on the bign ro-d te wor. It was HATA, and HATZ, =lonc, YONAI Czbinct, cf which he wes a verber, was viene? 
wha cul? sceqplish these ends. Ee did. with the eantroversy whieh smase over tha c!vanca 

I. HATA Wrecks thu YONAI Caninat. notioa ef 4’ sneuch ta bo maiu by AKITA an* the zetunl 


DD-50. Tho YONAI-ARITA Qinlenzey was the DD- F. a,x. 1I199A, Ty 28941 (nps 1-3). 
bi Ex. 521, t. 6179; Ex. 427, T. 6191; Ly. 528 


rosa, 2 é. T. - 28956-60. e. Ez. Joda. T. 17862. T. 6213. 
‘28922-5, l Sa EXA GALS T C239 


broacetst ttJu by ARITA on 29 Junu 1940 ie Follow- with thu Axis, ARITA in c bromtenst on 29 Junu 
7 a. 


w S a apon «ic net oxpuct thu 
ins this in quick succussion, HATA urpot YONAT to 1940 rantionec thet Japon r 


T. ' 2 art "a fasiratlu influunca 
suppert EONOYE sn.) the new pealiticrl structur.. western powers to cssert "sny unto 


Ottzinin ne s-tisf-etion, IUTA first sur-cstuc rnè upan the stability of East Asir" but mca ne reforonc. 
3 SUES n, ILIA zac = 


Z aG th is. The rruss then Tu- 
then in ~ foral ante presente? to Prertar YONAI on ta enllaboretion.cith the 4x = 


rie rte th- 2 1 : of the rilitcsry 
14 July 1940 dæmon that the Cahinit resicn. artes thet it wes the influcnee ' 


c z ce fa sventec “RITA 
Wb on YONAI dia not yicl) ta this demenl, HATA on ef which HATA uces the hart, that previ 


16 hly 1920 resign‘. When ssked hy YONAL to nru 


b. 
between the Forcign onc War winistrics. 


a stcc.sser ^s Wor Minister, HATA refuse’, tulling 


r 2 v 1 Jul 
hi= tkot there urs no ono wha woul: necunt for "tho DD-52, Ott ruportel to Burlin on y 
h. 


entire amy is cksolutely nppos.l ta your views." 1940 with rusnre tn ¢RITA's retin spucch on 29 June 


at ira ~ 1 ari t the orifinel 
ELTA tat aecormlishec his purpose; ue hac wracked the SESS ATH) nr thi ern yo R rce. AND 


; = i; à « He also ro- 
YORAI Cabinet. Later tho smu cry (Junu 16, 1940) text to bu “substcnticlly rutil-tec eae 


ens ba! Gi ant ta HATA 
the YOMAI Cabinct resi mac., Wo siell n u Ciscuss ported, an2 this is verticulsrly Dertinun A 5 


ty 21s9 results fror. 
thes: severcl stops in scuuvint more cotail. "The rawing influonce of tha ary a 
l. ARIT.. Broaverst. 


DD-51. Th. newsnanurs errric a story which 


thu stronecr militrry cttituce towercs ions Rens and 
Int~Chinz." Ott reparte’ ag-in on 3 July 1940: 


ny « the Forei-n hinistur intancec to 


urate? te r: based on avancu infarention fren the 


1 

| 

i fra: rating the spesch 2s plannec, This csusec a furor 
| 

Í 


Fnroirm Hin 2 truss in his ra“io spuuch that the present jovern- 
zi inistry of > speech viiich. Forcim linistur Sr es a a 
Y = ` € wer Ccvicte: fror the axis policy, an3 has 
ARITA propose’ to maku the latter arrt ef June ealling iL Ae aS z l g 
ara mer Y r rius ull ~=authy for tho Gerran Cursnnd for 
for a mere active faroisn aoliey ani collztorntion EERE, IRE, 2 syr y = 


DR= 90.0 u Eit Ts 28941 (i, ,3)4,Ex,° 5309 T3 6238; 


Bx. 529 qi 3. 1f- . : Pe Se eth 
f. Rx. 31994, T. ae , 23 hirewlf-15 strivin: fer a Ncu Or'er in Asi c 


we Ex. 31997, T. 289.1, ae a T. 62 b. Ex. [9] « 6238; 
he Ex. 3199., T. 28931 (n.5); Ex.532,T.6240-8. Pe o eo a ERT aED a E e 2B9R1, 


$$$ $$ DD-§2, >. Lz. 530, T. 6230. 


a Nuy Orccr in Europa, so ruch the rare since Japan 


40,738 


rovorrrent is cutcrrins’ ta eonsnlidste fxis frien! 
shin. Thu army protoste? er-inst this -ttituce on 
the grounds thst in rurlity the sbow policy nf 
syrpzthy fer th: Avis is net campatiblu with the 
nelicies bitberto nursuec by the exbinet snc becruse 
the amy uznto’ to avnic the YONAI-ANITS G-binut 
usin- = succon stress cf frionc ship with the Axis 

as a chess u to tla thu uvin? cut of the soils of 


the mpnsiticn, wrich is closu to us, spl te sow 
its eun .xistuncr. 

"Tho retinn of the: Press Ccicf f the 
Foreicn Linistry, who ciseloseud the aririnel text of 
dHITL'S sreceh tn 'LSLEI' ant amneunce* the nroy's 
mrotest publicity in'a aress confurencu, crusogč 
groct inti~nation in cry circels," ‘ 

2. The Leadin- srticly on Fall of the YONAT 

DD-53. uctines were held betvecn ARITA onc 
HATA an? anneunerint oeda te the publie thet thu 
treach had kuun herleg. The essenoe of tha nrabler. 
hod net teen settle’, The auth-ritAative article on 
liquidation ef YONAI-ARIIA dinloratie policy earryin- 


a full acerunt of the ev .nts wrich ler wn ta anc 


ED-52. t. Lx. 531, T. 6239. 


to darane the im oʻistu est2bdlishrunt of thu naw 
nolitical orcanizetion with the rusienstion of the 
YANLI Cabinat, en’ thu oroetion of the chenged nolicy 
ry the new orsanizatinn. Thus the covenent for the 
appearance of Princu KONOYE who is tha leccor of the 
nu politic: 1 erzenizstion, grou stroncur. 

"In vicu :f the situction within the 
denartecnt, War i(nister HATA, ofter b-vinr en inter- 
vicu with beth Gnertls TERAUCHI -and SUGIYAMA, olc 
cilitcry senior bercs, on the 7th on! 8th, cecicog 
wemerslly on h:cesures to be'tcken ms the War linistur. 
an` en the §th bo et th: Primer in the Cabinet 
Fasting on? indirectly umressuc Ris intentions by 
scyine, Hou abvut thinkine abut esoporntine with 
the new cocostic arzenizztinn?! Ta this str curent 
ty the Por fintster, Proimter YONI roplioc,. 'cith 
the Corustic situctinn >s it is, surhsps I may Nave 
to think zbut it,' on! thus uyprossud asreu:ent for 
the tine bins. 

"Tar Hinistcr Prus:mts n Strons Vote. 

“Subsequently, on thu llth, MUTO, Chief of 
Militery ffrirs Burcau, c=1led on ISHIWATA, Cobinct 
Sseretcry Genel, exoleim: ta tho letter in cetail 


te. intention af the an Y, amplifyinz the intontien of 


th. War Minister. Loter, Yor Minister HATA. on the 


4C,739 


~ehusec the f7II of th: YORAT CxEinut, pubie 


e 
17 July 1940, in the Tekyo 'ASIHI Shinbun, cas net 


rore in full inte tho recre, only the letter coliverod 
by “ar iinister HATS to Pruydur YONAI on 1% July 1930 
hevinz boun rune into tho rucare by the uitness YONAI 
an ernss-ozcrninstion, = ftor tracinz tho inecrossin: 
opposition tn the YONAI-fRITL Cinlonacy on the nort 
of HATA onc the amy cirelus buczuse of their failure 
to enllsbarnte with the axis an! the cissttisfaction 
with their intornsl avlicy because of their failuro 
ta sup-art the IR4A, it status “The “iroet cnusu far 
the collapsa sf the YONI Catinut- um'er such ecircur- 
sttncos vis Wer lnistor WTA's stron. Ae 
After outlinin; tha circurstonecs surrounding ARITA's 
troaccost of Juna 29 anè the ruperts thet the tozt hré 
baun chonno? es tho rogult of srry prossuro, tha 
erticla continues: 

“However, the ussunse ef the: problun hre not 
tuen sattlec. Due to their enntention that «ven if” 
the fnreirn policy 1s ehonra", it voull be inmossiblu 
for the YONI-.NITL Axis t> carry ut thu chanzug 
Mylovscy ont thet the chowu ual? enly represent n 
‘Shift! in fore, the rilit-ry circle stronrly continuet 
DD-53. a. Ex. 319%.4, T. 2891, 


t. T. 2893% 0, 
ca Ex. 3199-4, T. 28931-63. 


aveninr of tho 14th, preswmty? to Prociur YON/I sn 


Apaortant sdvice in “sitin-. Tha nata was wry eluar. 
anè th. content is ~s follows: 

"(he prosunt contitions sru such thet va 
aro facing th, ereatest transition nhase of cori ` 
situcztion, ani the strenthonine nf the dorustic 
or-onizstion. sn the ruforiction of the for.irn 
policy Inge horgue thu most nressin= of 21) cur vork. 
Hevever, thu govern unt is dain: nothin::. ont it 
sceurs thot it ts iflv lasin- an np-ourtunity chich 
Hil) never cong arsin, In this tiny tt is oven 
hisckine tho cormlute suttleant nf tho incicent. 
Thtyf-re, ct this tinc. in orter to rive the a xlo!'s 
Anis a chinga AnS nmuiete the cst-blishngnt of the 
new_orpanization. {rw a brane noint of vigu, how 
shout. cucicin- te ve the e-binut rosin?! 

"Tho fore-ofs- hot an cffuct of a inener 
Pointing ot the hecrt of the prasent catinct. On tho 
fallowing dry, the 15th, Wer Ministur HATA had enn 
sult-tinns =lso vith Princo KAN-IN, the Ciicf of thu 
Lrcy Gonurrl Staff, 43 n result, War Minister neču c 
fincl Cucision, Pruticr YONAI, h wuovur, bind an alte 
“ethor “iffcrunt view fron the srry -s rorarta the 


Situation, an` with th. intanticn of t-king charre ef 


the political situstion pith the resent ar: 
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ta the last, metu thu follwing duran’ on the 16th 
et 9:50 a. m. ot the entbinut roctin- when he iot the 
Fer Linister: 

"'My vicus cre shsolutely opposite fron those 
of the "ar “inister, Thara is nv nou? for n new orscn- 
ization. as lonz cs you ecnnat a ruo with ry viows, I 
went you to tenur your rusign tion, n€ vent you tn 
Tecermond the suecoc ins Bar Kinistcr." 

"Iburuupon War Ministur HATA tončero: thu 
resigmitiwm which bes -lready been preparec, om! 
roturnec to th: Offiecicl Resigenc. of th: War linister 
for the tine bein, Ho then opens“ the confurenee of 
the Phra. ‘my C'iofs (T, N. RIKUGUN SAN CHOKAN) anc 
the Croferance of Sucruce Wer Councilors in succession. 
After Ccliberrti ms, thu War linister a7zo.4n returned 
t> the Prorier's Officirl Pusicenee 2t 3:39 pa Des 
one ret tha Præiier on rezu c clucr-cut rely as 
follows: 

"II conferred with thu threc arry chisfs, 
Trecomenmed the succeecin’ war winistur an? neentintec 
for thir secuptanee, But under thu nresont circur- 
stances, they hod no mind te secent it. The entire 
arty is chsolutely prose” tn your viuus.! 

“Thus the lifvlinu of thu prosunt cabinet ws 


gevurec, on` the YONAI Cahinct resino) 2 half year 


YoMAI, KIDO wrote tint the Prenicr nssornbloč 211 the 
mecbera in thu exbim:t macting roa nnt oxpressuc his 
cecisinn to resien on bloc. “At this, Wer |4nister 
H:TA scoeluc, but straightery sto up snc rale a 
aedy- 

DD-55. Lt a reeting of the Presičunt of 
the Privy Council zn forcer preordors hele on 17 
July 1940 to sulect a ncu pronior, KIDO when askac by 
Presicent HiRs of the Privy Council thu re-son for 
the resimneticn -f tbo YONAI Cohinut ronlieds 

"I con't knw the Cuteils but the sist of 
whet I loornct of tho situntion fron Proctor YONI 
yestercay ct HAYAL. 1s as follows: The erny thinks 
thet the present exbinet is nat acuqusta ta ezrry out 
a pnlicy which will suit thu present over-clicneing 
warlc situation snc siich will not be ranrctto¢e lnter. 
It suas ta stow clso n tendancy to fevar r noliticol 
raporechenunt sitt. Germeny cn" Italy. It also fouls 
that aven in Conestic affairs the eovern-ent, beinr 
sovarate¢ froc the peotlu, will bu unable te obtain 
aztisfoctory rasults in a numbur of policies, and that 
unless tho politic=1 structure iz strensthoned, tha 
cevernnent will bo unable to enpe with thu presunt 
erertency, In e word since the Wer Uinistur's oninion 


DD-54, c., Ex. 532, T. 6246-7. 


i 


after its forrntion.® (Un“‘urscering accac) 

3. EMDO's Lecourt of th: F} cf tho XONAI 
Crhinet. DD-54, 

Thu accused XID) ur^to in his cisry thet on 
8 July Vico T'4nister ANJI statec to hir os follws: 

". . « the chsracter -f tha YONAI Cehinot is 
net st 211 suitsblg for mekin:; necetintions with 
Germany an’ Itely anc it miht even cnuse = fratol celry. 
The conclusion is thet e cabinut ehan:o is inuvits!le 
in areor ta foce this grave situation, The erry 
unonic ously will support Prima LONOYE's cnandilecy, 
Ugen muctin: Princa KONOYE aftur his ruturn to Teky^, 
th. Par i.inistur ciil teko the oocortunity tr subi it 


an locertant yr sosal te Pruviur YONI." 


Ant thit wn 16 July Ciudef Cebinut Sccrutcry ISHIW.TA 
hee teli; hano? hint 

“Wop linistar HATA met Promoter YONI after 
9:00 2. uv. this rernin; and subrittud bis resienation. 
“hen told Sy the Prericr ta pro:tucu n successor, he 
replicd thzt -n cnswur cry be ampictec by ewnin- sn“ 
lett 

Thu Three C fafs Cenference f which HATS wuss 


2 memhor refusee ta rpceemrun? 2 successor. Latur cn 


tn same day, 16 July, hevin; tall) nith Pronicr 
er) 
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is 2ifferunt fron thet .f tin srusunt e~binut, ho 
cannot fulfill his “nty .s tlhe loacer ef the arcy, 
Hence, hu has ence t^ the naint rf fuse 

DD- 56. ‘Then tastifying hufere this Tribunnl 
the ceeused KIDO in Ciscussint TOJO's offarts te bring 
about the f-ll of the Secon EONOYE Cahinct Pork = 
"The attituce tzken by Wer iiinister TOJO in the 
resent polities] chanzo is ciffcrent fror thet t-ken 
by “ar Uinistcr HATA uncer thu YONAI Cxbinut. Phen 
asket by the Tribunal retarJin- this sort of his 
tu tirony nni Uhot Wes the ifferume to which you 
r.fer?" XIDO SAA 

“In th etse cf the YONI Czbinot Wer linis- 
ter HATA nruesente` his rusignortion to the ecsbinet 
anc state? that thy ercy ew! nat offer = ms nan 
for ths post — cn? theru wits ne successor to succeuč 
his nast. Therefore, th: YONŻI Cohin:t fell. The 
casu in th: Third KONOYE C-l:inot was thet a 2isputa 
or fcifference of vivus oraso ezntsrin- sroum' the 
decision renched at the Inperial Confurcnce, am TOJO 
hei net yet temterus his resi nation, Tht is thu 
“1fforonce, thst is thu enly “difference that I iwant 
tn intinne 


DD-55. Eran T. 6250. 
DU-56. a. Ex. 3346, T. 31015-14; b. T. 31613-4. 


` The cufensu sourtht to show by YONLI, 
ce 
ARTTA, an? SAWADA tht HATA uas forcoc ta rusien, 


aaan e e RRO a 
influante of MUTO., We reruetfully subrit th-t in 
the li-ht of the fore nine cvizaneco such a eententinn 
is. -rtirely unfencble. 

DE-5A, YONLI's ovicenea is fully rebutted ty 


a. 


bis intcrram-tions -n` his arcditility cs 2 witness 
‘efore the "rituncl seriously fempedres, if not ce- 
steayc`, by bis cpoorcnt Iseck of inferistion clout 
b. 
whit be? nccurres in his om ezbint, ont particu- 
arly by his frontic offerts to avoic eonfirration 
ef the erticle atowa recito which snacere. in tho 
Ca 
Tayn ASAHI Shirhum an 17 July 1940, zivine on 
fceunt of the f-l of his ecst:inet :n* quotine in full 
the letter frer: HATA ta YONAI nf 14 July 1940 urine 
E - 
the resien tion -f th: C'inct. 
DD-57. a. Ex. 3198, T. 28916. 
Ea Ex. 3200, T. 289:5, 
tn. 3205, T. 29068, 
To AOL: 
§32-a, T. 38000. 
20321- 44, 


ae 3199-a, T. 28921, 
Ex. 3391-4, T. 28939; 


This is quite contradictory to th: tustinony, of «OD., 
anotner nef-nsa witness} who took the stand just prior 
w tha resting of the TANAFA afficavit. NOL; as 

tns Chief of tha Personnel Affatrs Buranu it tas tima 
EIL was Uor Hinistcr, Ha tastified that ha was navsr 
aware of eny govement or attcmrt within the War HS 
try to diseredit Goreral HTA or sppese his policies. ; 
5 Li-62. Tne argument that HATA wes “forcac™ 
xo resign is sgainst tho overwhelming weight of the 
evidence. It falls of its oun waight.. If lie vere 
"forcac™ to resign, he would havo likewise bean forced 
to refusa to recommand n sucevsaor to YONI, forced 
tu racornond TOJO as the ‘nr Kinister in tha naxt 


cibinst, forced to fo secr:tly to tha Smporor to urga 


tha “ppointecnt of TOJO, anc finally “forced” to 


accept the position of military councillor in the c-binat 


hasded by th: group which hna forced his resignstion. 
J. Ti. Brought in TOJO. 
L-63. Barne succeeacàd in bringing nbout 
th. demnf-ll of tno YOWLI Cabinet by first r signing 
ana torn refusiny to recommenc his successor 35 Wag 
Minist-r, H.T.. im-eciatoly took steps to accomplish 
the purjoa= which ho hoa in mine -- thu control of the 
new ccbinst must b- in the nainés of tha military clique. 


esbis b. T. 29,3972) 
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sc 


DL-59. <RIT/.'s testimony wns not only shakan 
by his failure to remember on cross-axamination 
instructions which he had given to na information 
which ha hsc received from the Japoneso ‘mbnsscdor in 
Barlin and the action taken within his own ee tae 
but it ses directly contradicted in tha most mtarial 
points by axcerpts from HiT's speeches before the 
Diet Committee, introauced in Stee 

LL-60. SIM.DA's testimony as to UATA's 
attitude toward the wor in China was in ¢irect conflict 
not only with tha antire evicence of HAT’'s acts but 
with HiTi’s statemant as Wer Kinistear before tha Dict 
Committee is to the China Theenancee fine SAM DATs 
statement as to what ho heard from anothcr implying 
that HATA wns opnosed to a chango in the cabinet i is 
entiraly rabutted by H’TA's letter to YONAI of 
14 July 1940. 

DL-61, TANIK. also tastified thit thosa undor 
HAT. in the War Ministry were in favor of tha Tripartite 
Pact and becausa HTA was opposed it resulted that 
H.T!."s orders in thu War Ministry wer? not baing: ob2yec. 
(LL-59. 1. T. 28,947- -93. 

L-60. a1 Ex. 3833! T. 38025. 
T. 29,011, 


c. Ex. 3391-1, T. 28,941; T. 28,939. 
DE-61. 1. Ex. 3233, 4. 29,408-9.) 


The naw Wir Minister ras tha koy min, HATA urged tho 


salaction of TOJO. Prior to beconing “lar Ministar 


H.T.. h2ad bean. Cni:f Aide-de-C-mp to the Emperor. 
Tais give bim nn entree to the throna which he promptly 
usud, “hile KONOYE wns in the process of forming nis 
e7binet ana whan he had not yat scccptud TOJO for the 
post of War Minister, HTA vant sacretly to tha 
Empuror to days after he hic rasignca ant reco ™andcd 
TOJO as the now ¥-r Kinister. The accusca KIDO 
racordca in his dinry on 18 July 1960 that when ne 
was rocuivad in eudianca th-t *fternoon, 

"The Emperor stated that tho Wer Linistar 
had just secretly recommenced TOJO for “rr Kinistar *¢* 
but tnat he thought the procedure was wrong, for Prince 
KONOY2 was still is tha midst of forming a cabinet 2nd 
na nat yet accepted TOJO for the post, and, os ne 
thought the action was rather ovar hasty he hac askad 
tha Ler “inister whether he dic not think th: action 
as baing out of rines 

XILO further ndced thet, being imprsssed #ith 
tna re.scnableness of the Zaperor's opinions, ne (KIDO) 
tuld the Chief hiàa-co-C-mp that "I hoped for linison 
by the Yor Einiastor in order that th? vresent inst*nee 
(LL-4}3. a Ex 106i 1- 7017 


Ex. 539, T. €266. 
Ex. 549, T. 6266.) 


mizgnt not s-t n preczocrt." 

DD~64. Tre same Turee Chiefs! Council of 
which HATA eos a mebir thot had r:fused on requast of 
YONal to mre s successor to War Hinister HAT’ aftur 
th: rasiga-tion of tne YONAI C»binet quite promptly 
G-signstcc TOJI 1s War Minister in the new cabinct. 
Pear d-ys efter HATA': visit to the @mperor, nimly on 
22 July 198C, tha Secono KONOYS Cabinet, with TOJO in 
ths oivot2] pest of War “‘nister nna inclucing the 
Accusac HIKANLML, EOSHINO, S"IZUKI, as well as tha late 
MATSUOKA, cazı into powcr. 

X. EATA heecpts Appointocnt Under he Cabinet. 

LL-65. E:T; stayed with tha military cliqua. 
On tha very dsy thet the Sacdnd KONOYE Cabinst sith 
TOJO as Var rinister wis formad, HATA rccaptod ancoint- 
ant in thit enbinct as military councillor. We 
Pespectiully subeit that tha ontire quastion as to 
@bothir hi “ts forced to r:sign or whether he haa long 
and effictartly sorked to forca the resignation of the 
YONAI Cabinet and bring tinto being a atrovg militaristic 
e“Linct is set at rost by the fact that HATA imacdiataly 
acccptsd appointment uncer this cabinet. HATA and the 
lead=-rs of th. rew cabin.t were en-conspirstors. 

L. HATA's Actlun Yore Fruit. 


__ _bd-46. Withic six cays sîtor HATA rasimat 


the downfell cf the YONAI C*binot a liniann canf2rance 
on 27 July 1769 cetermtsed, among other things: 


"(1) To foster n strong political tic aith 


pationsl political structura shich youle prove to ba 
nonz? otar than tha Iopurial Rule Assistance Association. 
DL-68. Zluven diys after HATA brought about 


Goractoay and Italy and to toko activa stuns in the- 
acjastsent of diplomacy aith tho Soviot Union ‘ihile 
aaintauining a firm frent towards the United Status. 

"(2) To strengthin policies toward Frinch 
Indo-Chin3, Hong Kong and settlements; to chuck 
assistance tu the Chinng Regime and root out tha faal- 
ing of anmity towards Japnn. 

"(3) To strengthen tha diplomatic policy 
towaras tha Dutch Enst Indies in ordor to obtain impor- 
tant eaterinis. 


"(4) To reforre the wartime organization st 


DL-49. ‘hese nev plans and polictos wory 
announced te th? gurld on 1 August 1940," On 27 Sap- 
tarbur 1349 the Tripartite Pact was signad and s3erct 
lattars exchanp-4. q At almost tha same tims th- 
Impariol Rule Assistance Association wns formally 
(DL-68. s. ix. 1310, T. 11,794; T. 36,182. 


DL-49. a. Ba. 1297, T. 11.714, 
i be bx. 43, 1. 523.] 
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and ths YONAI Cabinet fell ond before tha completion 

of tha forcotion of the nem cabinet, four of thnsa wno 

Ware t. bocome agmbers of the new cabinet, Prasicr 

KONOYE, War Minister TOJO, Forcign J'insietar LATSUOK, 

and Navy Minister YOSHIDA, mat nné draw up a foreiga 

policy progrtm for tho ney cabinet containing 1 

Tapprochament with the Axis Povers. The councillor 

of th. Japinese 4mbassy inforz-d Yocrmainn of this on 

22 July 1940 and Gescribed it as “sn unusual procs- 


s 
CURN” 


. 


DL-67. Tan aays aftar HATA forced tha 
resignation of tho YON/I Cabinet, th: now cebin::t on 
26 July 1940 opprovud the "Outline of the Basic 
National Policy." It described the fundamentil 11a 
of the Japrnesa national policy as follows: “First of 
all, it is ciracteo towards the construction of 1 now 
order of Gractar East Asia built upon a firm solidarity 
of Janen, Fanchukuo and China Pith this Empiro as 
tie canter." And it raitorated the statomont "The 
fund*wental aim of Janan's foreign policy lios in thc 
construction of a nes order in Erst Asin." It sopr-vat 
the satting up of 2 new politicrl structure and the 
refers of the Liat system so 29 te conform to tha ney 
(Lu-66. +. Ex. 537, T. 6262. 

32-69. no Ex, 541, T. 6271: T. 36,1912.) 


eee 


C. 
inaugurated. HATA bad carried Japan ona great stap 


further toward the aominrition by force of Bast isih. 
HATA. ona his co-conspirators were rapidly forcing Japan 
along thu roaa to coro anc groatur wars. 

VI. HATA Agein Wages War in Chim. 

Du-70. On 1 March 1941 HATA buvana Command-r- 
in-Cnief of the Zxpeditiunary Forces in China, Con- 
tinuing in that position until 22 Kcvarber 194. 

HATA now hac tha opportunity to carry into offect the 
policies which ha hau announcaad as Wear Hinistar -- to 
utturly destroy the Notional Government of China. 4 

4. HATA‘s Forces Overrun South China, 

DD-71. hs the Japanese forces under his com 
mand sin 1938 had overrun and occupied thc major portien 
of Central China he now sagu war throughout the 
great expanse of South Chinn. City aftor city 3na 
prevince after province of thu Republic of China fall 
into tha Lands of the Japincso military forces undor 
tno comaana of HATA, On 2 April 1941 Japaneso forces 
lended at Foochoa, caipitel of the Fukicn Province B 
on 16 Junu 1941 Ambasnador Graa reportes heavy bombing 
af Chungking and aomagy to Uniteo Stites prepare poe 
(DE-63. c. T. 1642. 

LL-70. ^. Lx. 106, T. 703. 
b. Fy. 3833, f. 39.015. 
LL-71. a. Ex, 254, T. 3430. 


b,x. 254, 7. 3441, 
Ca Ex. SI, Te 9479. 


oeku Ss BS GE 


It is intresting to reevll that during the tima that 
HATA sas corducting these exttrsive campaigns througt- 
vut China tne forces of Hitler wera everrunning Europe 
fr an 22 June 1942 Germiny invroad U.S.S.R. . On 

12 Octsber 1941 the Japanese forces racopturcd Nichene, 
oa 5-10 May 1942 the Japenese captured Lungling, Tung- 
enurg, and on 3 Dacecber 1943 the arias undor HATA's 
cceeero c*pturec Changteh. On 20 /.pril 1944 tha 
dspaccs: c:pturac Chenchow; on 25 May 1944 Loyang; on 
18 June 1944 the «armies of Ginernl EATA captured Chanr- 
soa, tm capital of dunin Provinca. (Count 48 in tha 
Indicteant.) On $3 August 1944 HAT/'s armies cantyrad 
Hengyang. (Count 49 of the Indictment.) On 10 Novam- 
bar 1944 Japaness captured Kweilin (Count 50 of the 
Indictment) and the following day th2 Japanes forcas 


E. 
ander command of HATA eantured Liuchon. (Count 50 of 


the Indictesnt,) On 22 Novembir 1944, HATA's forces 
capturea Nanning. 

B. Atrocitias Committec on Civilians by 
Troors undcr H/ATA's Commna. 

DD-72. Tn: recora is replete with evidence 
ef strocittes comrittca by scldiars uncer WATA's command 
(bi-71. u. 2. 7958. 


e. Ex. 254, T. 
f. Ex. 254, T. 
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testifiad that in July 1941 the Japanose troops foread 
sixty a:n, woren ané children into s house, sat it on 
fir. and shot those who triad to cscapu; that in 132, 
dipanase trpops ferced over 40 Chinasc woman to 
usdress sod paradc ir public vier, shooting thosa 3h) 
tried te cseane to aveic exherrnssnent by jumping into 
a pool; and thit in February 1944 he was takan along 
sith other civilians and upon refusing to join the 
pupp-t fores, sas forced to po as a captive sith the 
Japanese anc labor for the Japanes» (roy, first in 
China ana later in Japan until th2 end of tnu war; and 
tart out :f a group of 981 civilians thus forced to 
labor, 416 eee Colonul Ylang detailed numerous 
instencas of torture ona murder of Chinese civilians 
by Japanese frrcas, including tha massacre of 200 
civiliens; the killing of over 1,000 civilians by 
starvation anc freczing; that th? nature of the tortura 
inflicts cn the Chinese by Jnpanese soldiars includad 
bawing Chines? prisoners bittan to death by dogs, 
forcing watar into the nostrils of prisoners, torture 
by slectric currant, burning, aná requiring m2n and 


sown, strang:rs to each other, to indulge in compulsory 
Ba 
sexual interceurse. 


(51-74. ae EN. 344, T. 4615. 


| b. cx. 345, T. 4€29.) 


a. 


in Chino during the yuars 1941-44. Tnasa ineluda 
massacra ang murder, torture, rapa, robbery, looting 
and wanton dustruction of property, and cccurrad in 
¿ll parts of China cecupiad by troops under EATA's 
comin? Thasa aro act out in detail in Appoandix !. 
te Sum ation J, pages 2} to 26. Typicnl uxamplas of 
the nature and extent of thasa atrocities which cecurrad 
in nll provinees cf China occupied bv tha tronus undor 
HATA's cemana arei 
DD-73. 1. Hunan Provinea--- in which ara 

situatec Changsn (Count 48 of tha Indictment) snd 
dengyan (Court, 49 of tne Indictment). « lanca corper?l 
af tna Japinese Arny tastifiad that during the sacand 
Changsha campaign, Japanese /rmy troops forced mori 
th-n 200 Chineso prisonars of mar at Changsho to 
plunder larga qpantities of rica, whaat ana othar co 
mocitias, and than massecred toate In June 1944, `i 
the Jap-nasa forcas occupied Changsha, thuy inéulgoca 
in murausr, rapa 2nd inc2ndiarisr throughout the area. | 

Lb-74, 2. Hopei, Province ~- Ti Shu-tang 
(LD-72.8. 2x. 331-340, T. 609. Ex. 350, T. 4548. 

Lx. 341, T. 4411. Ex. 353, I. 4652. 

Ex. 344, T. 4619. Ex. 354-359, T. 4654. 

Ex. 345, T. 4629). Ex. 36C, T, 4455. 

Ex. 346, T. 4639. Ex. 209, T. 2620. 

Ex. 351, T. 464). 


IL-73. Ny Ex. 341, T. 4611. 
ie Dx. 342, T. 4612.) 


Lv-75. 3. lwantung Provinca -- in shien is 
situ tad the city of Canton (Count 46 of the Indictms .t). 
In Lecenbsr 1941, Bre than 2,000 civilians wera 
massacred by Jayanesa trocps after thay anterad thu 
city rf Wel-Wang near mache In July 1944 “over 
700 Chincre civiliens wero massacred snd numerous 
of violance ond dosti uetion ef property e-~alttod 
villa,es in tha vicinity of Canton. 

L-76. 4. Kwangsi Province -- in which 
situstec the cities nf Kkwollin ane Liuchen (Count 
of tha Tndteteene)s In Kweilin vonan wera forced 
prestitution with Jopnancse sclaiers, nnd hundreds 
Chinas. soldiers whe had been taken prisonors had 
killed and thuir bodies expesec to view on the Inparial 
®all or thrown into the Lue River be i.lso detailad sare 
21 cesas of mrder, nné numarous instances of lnoting, 
rapa and abduction committod by th2 Jenanaso GE Su 
anc sround Kveilin and Liuchow in Kyangsi Provinc3. s 

DL-77. 5. Yunen Province. G. J. Hsu, 4 
Chiness marchant, testified bufora the Tribunal that 
2. May 1942, the Jap-nasa troops massacred Chinase 
civiliens et the S-lyaen River nn the Burma Highway by 
(DD-75. a. 351, T. 4649. 


b. 350, T. 4648. 
DL-76. 2. 353, T. 4652-4. 


b. Fx. 352-359, T. 4654-5.) 


machine gun fire. Ha gava inatances af rapa by 
Jipenesy soldiers and testifiud tht the ronc lording 


ta the river was lined uith civilians who had bən 


DD-78. Massicr2 anë Curder, torture, rapa, 
rebbery, intting tru wanton c struction of property — 
tis acs tne pattern cf warfare wagud by the Japanese 
trocps uscer HATA's corcind thraueh-at China fron 
Arch 1951 to Hov.nber 1954, In secking to rabut 
tais tne cefens2 intreducet some witnassas who tasti- 
fice thet sitar HATA's Hiatquarters or tha unit 
ceteandors under hls comrane issued orders prohibiting 
atreeiti.us upon Chinese aand in excerpt from 
a racic broadcast allegad ta nave been mado by KAWABE 
to the treops in Chins was introcucad, “and a nows 
article. purporting to give information cenenrning in 
order issueca by HATA regorcing the treatment of 
Chintse civilians by thc Japtnes: Eyneditionary eSpace 
Certain of these wita:sses testificd thst Chinese 
civilians werc killzc by bombs, either Chinesa or Aner- 
icar, just before Japanuesc treops occupica Chines 
(LL-77. à. Ex. 269, T. 2620-2. 

LD-74. 3. Ex. 2571, T. 21,793, Ex. 2558, T. 21,632. 
2x. 2572, T. 21,796. 2x. 2560, T. 21,601. 
Ex 2573, T. 21,808. 


. Ex. 2562, T. 21,735. 
Ex. 2565, 7. 21,759.) 
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“ARS Tal. OF TH™ COURT: The International 
“Alitary Tribunal for the Far “est is now resumed, 

TP PRY IDENT: Yr. Sutton. 

MR. CUTTON: If it please the Tribunel, T 
resu»e at paragraph DD-79, page DD-49. 


C. Mistreatment of Friconers of War and 
T 


Interrees ty Troops Under FATA's Command. 


DD-79. The evidence introduced by the Prose- 
cusfon concerning the treatment of prisoner of war 
in thote portions af China under HATA's command was 
twice stated in Fucmary forn in the recor Specific 
instances of tictreatment, torture and privation in- 


Tlicted by the Japanese troops under PATA‘ « command 


on prisoners of war and civilian Interneer aro set 
b. 


out in tne appendiy B to Summation J. 


D279. a. 1. 27,456 
T. 29, 416°% (As to tong Kong 
and vicinity: Px. 1600-1628, 
T. 13,162-13,185- tettimony 
of Parnett, T. 13,112-13,174) 
- See appendix 3 to curration J. 
pp. 4-7, 25-26. 28-30, 45-47, 
46, 49, 64-67, 89-83, 63, 94) 
96, 111 and 112. 
ta Shanghai and other parte 
of China: x. 1888-1896, T. 
14,158-14, 172. 
. W698, T. 14.179-14,184 
w. 1004, T. 14,186 
» 1907-1909, È. 14,189-14,100 
"3921; T. 14,197 
Y. 1924-3025, 4, 14,194-5 
ectinony of Powell, 7. 3.270-3,250 


areos. Threw witnassas tastified that thera nas sora 
court-martial punishmoant of Japanosa trecps for atro- 
citias inflietad `n Chinzse civilians. Tha tostimony 
of the defense witnessas is ennflicting, sono besti- 
fying thot there were no atrocities, and otbars 
testifying that punishment was meted cut for tha str» 
cities couritted by the Japanese troops. It is 
respectfully submittea that tha negitive nituro of 
evicence submitted by the defense in no #ise Wwurct2as 
tha pusitive testinony cf ayasitnesses presented by 
the prosecution as to the atrocities committed ~gainst 
civilians in China by the trovp2 under HATA's commend. 
Th. PRESILENT: e wili recess for fiftaen 
minutes. 
(tharoupon, at 1045, 4 rocassa was 
taken until 1100, after wnich tha proceed ings 


warez resumoc as follows:) 


There include nunerous instances which occurred et 
e. a. 
Shanghai Prison Camp. at oosun Prigun Cenp, at 
e. f. 
Yengwan Camp, at Paipong Prison Camp, at Pootang 


Internment arn and at Yochow. 
DD-80. Againet-this volume of evidence, the 
defense introduced very little testimony snd none to 
enecifically deny the positive testimony of atrocities 
egainst prisonere of war and internees which was 
Presented by the prosecution. ^ne defense witness 
testified that prisoners of .war were allowed freedom 
so long as they refrained from hostile acts and that 
the responsibility far then was with the renovation 


DD-79.- 
c. Px. 1800-4, T. 14,161. 
Py. 1A95-A, T. 14,169 
Px. 1896-A, T. 14,171 
Teetinony of Fowell, 1, 
3.270-80 
S 3 al 14,165 
Ti: f. T. 14,166 
Sx. 10 à -14,179 
A Sein 14,179 
wx. 14,171 
ie E a T. 14,190 
F E 14,191 
14,104 
14,178 
14,189 
14,105 
14,158 
14,16€ 
14,165 
14,1640 
14,186 
14,189 
14,165 
14,184 


eons rer 


government at Nanking, and anethor tastified that 
fone of the prizoners who were taken in the Yangyang 
operations were injured by bombe dropped from Chinese 
ee It ie rerpectfully eubaitted that the evi- 
dence fully and clearly establishes that the prisoners 
of war and internees were starved, beaten, tortured 
and horribly mistreated in each of the camps above 
cited, and that thie mistreatment at the hands of 
Japanese soldiers under HATA's command continued through- 
out the entire time that PATA vas in command of the 
eypeditionary forces in China from larch, 1941, to 
Movember, 1944, and that the responsibility of PATA 
for there acts of the soldiess uncer his comand is 
eleer and inesecapabla. 

D. RATA ¿eks Death Penalty for Doolittle 

DD-81. OM 1E april 1942 American flyers 
dropped bombs aimed at military objectives in Japan 
landed in China. There are known as the Ponlittle 
Flyers: They were inorisoned and kept under HATA's 
jurisdiction until they vere brought to Tokyo on 25 
April 1°42, They were kept in Tekyo until 17 June and 


then returned to Shanghai and placed in Bridge Foure jail 


DD-80. a. Ex. 2572. T) 21.802-3 
b. Mx. 2558, T. 21,633, 


DD-22. These fivers were tried under rezula- 
tiors for punish rent of enemy air crews fssued by 
FATA, Supreme Co-cender of the Japanese Forces in 
China, 13 august 1942," by military commission set 
up by the 13th arny under orders from Commarfer-—in-Chie 
HATA. © “hen asked the contents of the order from 
General FATA directing the trial of these captured 
flyers, SATADA, the Comander of the 13th Arry, re- 
plied “It was a elmple order orcering the 13th Army 
to conduct the trial of the Toolittle Fiyersenes The 
Terulations for punishment of enemy air crews issued 
hy FATA on 13 ,ugust, 1°42, provided that death should 
be the nilitary punishment, but imprisonment for more 
than ten years "may be substituted for it according 
to eytenuating circumstances." It further provided 
“Under special circumstances the erecution of mili- 
tary punishuent shall be remitted.“ It provided that 
these rerulations should te enforced from the date of 
issue and made ther in the nature of an ex post facto 
law ty providing “these regulations shall be applicable 


also to acts committed previous to. their enforcement.“ 


DD-E2. a. “y. 1991, T. 14,662, T. 28,897, 
a 7. 27,482 
. T. 27,453 
- ™. 1991, T. 14,662 


and were thereafter continuously under RATA‘s juris- 
diction. Their so-called trial ras held on 2° August 
and they were all zeantencwð to death. The death sen- 
tence ware subsequently coomuted ar ta fiva of them 


a. 
and the other throe exccated. 


Dp-A}. a. Px. 3834-A, T. 38,030 
“x. 3130, T. 27,004 
Px. 3131, T. 27,905 


DD-83. At the time these flyers ware cap- 
tured there war ro law or regulation providing for 
their punishment other than as prisoners of ware’ 
and TANAYA, celled af a witnere for the Defendant 
FATA, testified that quite » controversy arose in the 
“Nar linistry ard General ^taff as tn whether they 
srould be treate* ae prisoners of wir or tried under 
rant new law that would te promulgated; that he and 
the Vice-Chief of Staff desired then treated as 
prisoners of war end that he understood a letter had 
been sent by PATA's Chief of Staff to the Vice-"inis- 
ter of “er stating that EATA desired to treat then as 
prisoners of war. Fowever, the General Staff decided 
that thev must be tried under an ey post facto mili- 
tary law, and that an officer was eent from the Ceneral 
“taff in Tokyo to General FATA with instructions that 
he proceed with the trial under the new military law, 


and that the reason for the trial in China wae that 


the military authorities in Tokyo were ashamed and 
bh. 


war.tad to avoid their om responsibility. 
a 
Dp-84. Defense witness MIYANO testified that 
HATA wanted to treat the flyers as prisonere of rar 


and accord to them "generous consideration" and that a 


a. "x. 3206, T. 29,041 
"uc. 3206, 7. 26,641 
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letter setting out HATA's. viexs ras sent by his Chief 


cf Staff to the Vica Chief of “Staff in Tokyo, and 


1. st tg S st Severe Purjshme 
for Flyers. 


that as a result of this a messenger vae sent from DD-85. Instead of desiring to treat these 


Toyo expressing the desirer of the Chief of the flyers penerously and being reluctant to try them 


General "taff that the tricl be carried out in è under an ey post facto regulation, we re+pectfully 


etrict manner, and that the cnly orders »ver received submit that the evidence clearly shore tnat HATA was 


from Tokvo, in addition to the vernal orders brought the first to cugeect that trezo flyer: yheuld not be 


by this emissary were (2) a comzunicetion from the treated as prisoners of war, and that cheir acte 


Wic: Ministem o1 War cated 24 July, 1942, (Pros, Ex. 


should be treat. as grave offenses uf war and severe- 


1192}, and (2) notice cf matters pertaining to trest- ly punished. FATA = only detesrort to immediate action 


ment of crew members of raiding enamy planes dated 28 was the feelin? that istern=ticnal lav might be in- 


July 1942, fram the Deputy Chief of Staff (Pros, Pr. volved. ““ithin three cays after the Toolittle Flyers 


1193), each of rhich exhibits were presented to the vere captured by PATA‘'s forces in Chine, namely, 25 


witness on the stand. The first of there is notice april 1942, the Chief of Staff of the China Pxped ition- 


rnt by the Vice Minister of ‘ar to each Chief of avy Fotces sent a telegram to the Vice Minister of Yar 


Staff edvising them thet a decision had been reached to the folloving effect: 


in regard to the treatment of enerv air crews to the "hs we cannot allow American Air Force, after 


i following effect: "Those sho do not violate the war- inhumanly blir.d-bomting at the time of air raids of 


time international la" will have to be treated as the mainland, to escape to the Chinese Contirent seek- 


FOs and thoee who showed actions of violating the ing the bare or hoping to strive for their safety by 


raid lar chal] be treated as sar-time capital criminals." becoming prisoners-of-war, ze vant positively ta 


The secord eyhibit referred to above and confirmed by destroy such enemies and as such actions contain es- 


the ritnese as the only other instruction received from Pionage elements. Alen we wich to make a statement 


Tokyô ic nercly a draft of articles of war ond procle- to the effect that we intend to punish such actions 


mation to be tesued in the future with severity to be prave offenses of war. Put 1t sav 
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have some relation to international laws and pro- | 


vis s, e vish to hav P am uh Ce: al HéTA's 
e the prompt opinions from the treatment accorded to them while under ner 
isions, tis 

a 


Center as regards to this matter." (underscoring 


the fact that HATA made no recommendation for leniency 
added) 


That this telegram correctly expressed the after the so-called trial, all strongly support the 
a z elegr Di m = 


i Di = un- 
1 f RATA is borne out by the testi« ony of TANAKA fosition that HATA was fully responsible for the p 
wievr o P 1 y E a -3 


d ution of trese flyers. 
rho in referrinp to the letter allered to have been ishment and exec 


d 
- The So-Called Confessiors Tere Torce 
rritten by HATA’=s Chief of Staff to the Vice Chief of 2. The So-Called (oie reer 


£ the Flvers. 
the General “taff, said thet accorcinr to the prac- Irom roe LiYErTI 


he 
-87. The Defense offered in evidence t 
tice of the Japanese Arry such # letter vss never pp-87 


f der himself, but was always rritten report from the military police to the Chief of Staff 
written by the Cormande if a J 


z a 
by tre Chief of Staff "and when the Chief of Staff e7- dated 26 Nay 1942 with regard to these flyers include 
y tre ef o v 


thine in th {ftcial letter that is the with which, although not read in evidence at the time, 
presses any P e offtcial le s 


are whet purport to be the confessions of these eight 
a 


azpression of the intention of the romnander-in-Chief 


hinself t th inion of the Chief sf Staff." prisoners of war. That there alleged confassions 
self, no e op a a 


DD-B6. It 1 ble to conclude, we Rere obtained by duress and coercion is fully shown 
L . £ Teasona ce o e 3 


= the testimony of Lt. Neilsen and 
respectfully submit, that it was the result of this by excerpts from e 


Captain Barr taken from the record of the trial of 
telegran from RATA'! Chief of Staff that the discus- 


sions arose in the War Ministry and ¢ U. . of America v. SAWADA et als before a military 
y eneral Staff Ss 


ing Thich TANAX ou testified as to whether commisston at Shanghai in 1946. The testimony of 
conesrning hic xa es : 


th fl hould be treated ars prisoners of war or these two flyers not only shows that the alleged con- 
nese flyers shou e ea © z © r 


fersions were wrung from ther after the mort intense 
tried under some new law to be promuleeted. The cir- 


t d hich these flyers were kept, the torture but proves that during the entire time the 
cunstances under w ç ee s i 3 


flyers were under Ceneral HATA's command in China fren 
ADDAS. a. “x. 3370. T. 21,821-2 j ; 
Pas ae ak 1043 DD-87. a. Fx. 4229. T. 27,902 
ObaSE. a. Px. 2306, T. 29,041 S OA T: 0 


the time of their capture until they rere taken to 
Tokyo, they nere treated in tho most crual and inhumane 
Kanner. They were bound, slapped, beaten, kicked, 
bed mater forced into their lungs, stretched on a 
rack, end bung by their handcuff: suspended from a 
peg on the wall and repeatedly threatened with death 
if they did not give the information deranded of then 
by the Jacanese soldiers. The treatment accnrded to 
thra st Bridge Fouse after they raturnad to HATA's 
jurisdiction on 17 June 1942 wat little better then 
that which they hud received at the hands of the 
soldiers undcr his command folloving their capture. 
They sere cronded into a cell, forced to live undar 
the mort unsanitary circumstances, furnished barely 
rufficient food ord water to keep them alive and not 
allover to bathe and ahave during the seventy days 
they wera confined at Fridve Foure. Concerning the 
treatment accorde:) to thera flyers rhile they were 
under General HATA's command in China, HIYANO t2sti- 
fied or. OE "Wa had the means to knox 
bit J 4m not think we tere able to be informed of all 
the circunstaneer and the frets." 

3- There Was No Ren) Trial. 

T ide be 
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the reason for tha judgencnt, torether mith the evi- 
dence on which it vas based, cnd that General HATA made 
po investigstions of the circurstsences after the con- 
clusion of the trial. 

5. HATA Made Ko Yecommendation far Clemency 

D290. Thr military ordinsnce issued by HATA 
13 August 1942 for the punishrent of enom flyers 
unter stich these men rerc tried nrovidod “"nder 
snecial circumetances the execution of military pun- 
iek-snt shall be remitted." MIYANO tentitasda~ chet 
General HATA ordere¢ General SAWADA, the Commanding 
General of the 13th Army, te try the flyers under the 
provisions of the order irsued ty General HATA on-13 
August 1942. Fe further tetanen that at no time 
after the trial did HATA male any recommendation or 
euggestion that eny leniency be granted to the eight 
flyers sentenced to death. The failure of HATA to 
make any recommendation for clemency after the trial, 
though provision for it vas expressly medc in the order 
‘hich he had issue and under which the flyers vere 


tricà isf diAmetricslly opposed to the rtetement of 


d. 
MIYANA who testified that HATA said “that if Tokyo 


DL-90. a. “Ty. 1191, T. 14,662 
t. To 23.097 pi 
e. Ox. 39g. T. 79,949 

7. 23,e6-9) * * 


2.7 2RN 


pp-8P. The testimony of Lt. Teilson given in 
the FAYAD;, trial at Shenghai and introduced in thie 
Arey shove that the so-called trial of these flyers 
var a sham and a pretense devoid of all elerants of 
n judicial proceeding. Lt. Hellmark rar brourht 
irto the ronn on a atretcher and in euch an 11) and 


yreakoned condition that he could not know thet nas 


roing ar. ‘the eight flyers were asked only as to 


their education ond air corps training. Somcone in the 


Toom read a manuscript in Japonese. The prisoners 
asked to have it interpreted, and that ras denied. Fo 
other state™cnts vere made. Thare rere no witnesses. 
The flyers rere not advised then or at any other time 
of the charges against ther. Nothing vas interpretod 
into Enrlish. They were not asked to plead and J.t. 
Neilsen testified, ‘We didn't even knop it wms a court 
martial." The entire proceedings lastcd “fron 20 min- 
utes to half an hour.” 

4, HATA Received a Report of the So-Called 
Trial 

pp-Ag. MIYANO testified that General HATA 
received a report of this trial which showed the cir- 
currtances surrourdine the trial and conviction of 
the-r flyere, that the report shored the judrment and 


a, Ty. FORMAL T. 32. 080-3 


tn Ose 


insisted that the flyars be tried under the nev mili- 
tary law, he, HATA, vould give them the lightest 
possible or the mort generous possible decision at the 
trial. te stated that if there were any slightost 
extenuating circumstances to ba taken into considera- 
tion, he rould tanko them into consideration and pass 


re light a sentence as possible." 


5 € 7 
DD-91. MTYANO was asked on cross-examination, 
"Did General ELTA request the prosecutor of the 13th 
Arny to ask for the death sentence for these flyers?" 
and replied, "I do not know." " He admitted that he 
testified at the SAKADA trial in Shanghai in February, 
1c4€. General LATA was not a defendant at that trial. 
an excerpt from hia testimony in the SAWADA trial was 
ther nut to him, and after much evasion and hesitation 
and explanaticr ever to the extent of once stating, "I 
canr.ot sige he finally admitted the questions and 
denied the eens? In rebuttal the prosecution intro 
duced the excerpt from his testimony in the SAWADA trial 
at Shanghai, the exact language of which had bean put to 


him on cross-examination. This testimony in the 
S2U.DAé trial is aa fellowais" 
"9 Did Nanking issue any orders to the 13th 
Arny in regards tc the treatrent of the fliers? 
"kh I do not remember. 
aS Yaa the trial of the Doolittle fliers 
orderod by General HATA to be tried at Shanghai? 
=a Yes. 
(15-91. T. 28904, 
T. 28907. 
T. 28914. 


T. 2904-5. 
Ex. 3534-3, T. 38N58-60.) 


July, 1945, gave his approval to the request for the 
death penalty of captured flyers. OGIXA eautiried.., 
that Genera] HATA, as Commander-in-Chief of the Seccnd 
Gcneral rmy approved the requests for the death penalty 
fcr two captured flyers, Lieutenant Nelson and Sergeant 


4uganus, thet this approval was given in advance and not 


after the sentence had been passed. This approval by 


b. 
Field Marshal HàTA was read at the trial on 1f July 


1945, and the two flycrs were forthwith convicted and 
executcd the same day. HATA's action in the Doolittle 
esse'in China in 1942 was repeated in the case of these 
two flyers in Japan in July, 1945. 

Vill. TOJO FECOMTKDS hi.Ta. 

DD-94. It was HATA who wrecked the YONAI 
Cabinet making the way for the entry of TOJO into the 


government. It was HATA who went secretly to the 


Leperor and recommended TOJO as Yar Liinister in the 
Second KONOYE Cabinet. It was H/ATh, as a merber of the 
Big Three Council, who selected TOJO aa the War Hinister 
in July of 1940. TOJO did not ‘forget the man who, was 
post responsible for his risc to power. Following the 
resignation of the KOISO Cebinct on § April 1944 a con- 


ferenec of Senior Stetesmen was held that day to select 


(22-93. 2. Ix. 1925-4, T. 14221, 14227-8, 14613-23. 
b. T. 14227-8.) 


mm, Did you maan by your previous ansser that 
HATA requested the 13th Arty prosecutor to aak for the 
death pencslty? 


"A He requested so. 
g (to Interpreter) Will you interpret that 
answer again? 
“INTERPRETER: He said he requested so -- re- 
quested that the sentence be executed; he requested s0. 
Does he mean the General requested s07 
Yes, HATA. 
Did General HATA reauest the prose 
the 13th zrmy to ask for the death sentence? 
"4 He requested the death sentence." (pp. 28 
289) (Underscoring added) 
VII. HATA WAGES WAR TO THE EXD. 
DD-92. On 22 Wovember 1944, HATA was relieved 
of hia post as Commander-in-Chief of the Expeditionary 
Forces in China and again appointed to the powerful 


position of Inspector General of Military Education, in 
which he served throughout KOI80's Cabinet. 

DD-93. On 7 Lpril 1945, he was appointed 
Cemmander-in-Chief of the Eecond rmy Corps continuing 
in that command until the end of the war. As he had dorle 
in China in the Doolittle Flycrs case, HATA again in 


(DD-92. a. Ex. inf, T. 9N1.) 
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a new Primc Finister. TOJO alone of all the conferees 
strongly urged the appointment of HATA as Premier. 

KIDO testified Bitnar when he, KIDO, suggested it would 
be better to choose a non-army man, "General TOJO would 
not yield. On the contrary, he went to the length of 
saving that if such a thing was done, the Army might 
look the other wey (mcaning a coup d'etat by the Army)" 
and thet "411 the conferees, except General TOJO" had a 
tacit understanding that they desired "a man free from 
any conmiwrcnt in the past." So strong wes TOJO's 
advocacy of the appointment of HATA at this time insist- 
ing that "the government and the command must be fused 
into oon “from this standpoint I believe Marshal 
HaTi. is suitable,“ that he threatened to again use the 
i.rmy influence to wreck the Cabinet if HATA were not 
chosen, warning the Senior Statesmen nif the ATY tekes 
an aloof standing, the Cebinct will collapse." “ roJ0 
and HATA stuck together to the end. 

DD-95. There is attached hercto an appendix 
listing the Counts in the Indictment in which HAT. is 
charged and rcferring by paragraph number to the perti- 
nent portions of this summation which support the 
chargca in cech of these Counts. We respectfully subal! 
(DD-94. a. Fx. 3340, T. 31121. 


b. Ex. 3340, T. 31139-40. 
c. Tx. 3340, T. 31141.) 
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thet the facts proven in this ccsc show that HTA is 
guilty of the over-all conspiracy of plenning and waging 


wars of cegression, that he is guilty of ectually waging 


wars of aggrcssion, and that he is guilty of waging then ; 


in a e=nncr which violated ol] the rules of war and in 
uttcr disrcgard of hum rights. Se submit that the 
evidence fully and fairly established his guilt under 
czech and ewcry count in the Indictment in which he is 
son charged. May cven-hardcd justice measure punishment 
with the crime. 
(The aforesaid portion of the summation, 
which tas not reed, is 23 follows:) 

DD-96. appendix to Summation 

Counts 1 to 5 of the Indictment - the conspiracy; 
Counts - are sustcined by the cntire evidence sct out in 
this sucx2tion. 

Counts € to 17 - pl=nning end preparing oggres- 
sive wars - are sustained by paragravhs DD-4 to 8, DD-20, 
DD-23 to €9, inclusive. The evidence shows thet HLTA, 
h-vinr joincd the conspirzey in its carly stsges (DD-4) 
ond fully vcrticinpsting in it et the time of the China 
ircid:rt (Divisions III, IY, nnd V of this Summation), is 


guilty cf all subscqucnt pl=nning and preparing to wage 


aegr-ssive ears. DD-4 is csp.cially cpplicable to Count 


La. 


(1 portion of the summetion, which 
was not read, is as follows:) 

SULUTION OF CASE AGAINST HIR.NUHA 

Tr-1. HIR.NUY. is charged in all Counts in the 
Indictment except Counts 48, 49, and 50, which relate to 
the ur.laxful killing and murdering of a lerge number of 
civilians and disarred scldiers of the Republic of China 
in the citics of Changsha, Hengyang, Kweilin, and Liuchoy. 

IR. EVGLISH: If the Tribunel pleases, I will 
coencncc reading from paregraph EL-2: 

GCVERIMGS NT..L SERVICL 

TL-2. From 1890 to 1945, HIR..NUMA had been 
continuously in government service in various capacities 
From 1911, shen he was appointcd Vice-Minister of 
Justice, through appointment on é September 1923 &s 
Hinistcr of Justice; on 2 February 1924 as Councillor 
of the Privy Council; on 12 April 1926 os Vice Presiden 
and on 13 March 1936 as President of the Privy Council; 
on 5 Januczry (to August 1939) as Premier; on his resig- 
nation as Prenicr, to 1945 as a Senior Stetesman; and 
on € Dicceber 1640 as z Cobinct jember (to 17 Ociober 
1941: € Deeceb:r 1940, Sinister without Portfolio; 21 
December 1940, Home Minister; 18 July 1941, Minister 
tithout Portfolio) his governncr.tal service was on the 


_tichst level, On 9 April 1945, he wns re-appointed 


Count 19 - DD-3 and DD-4. 

Counts 25 ard 26 - DD-3, DD-4, DD-23. 

Counts 27 and 28 ~- Waging war of aggression 
against the Republic of China -- DD-6 to 19, DD-27 to 42, 
and DD-70 to 91. 

Counta 29 to 32 ond 34 ta 36 - HLTA heving 
planned snd prepared for the wars described in these 
Counts is guilty as an eceomplice, instigator, and 
accessory (DD-23 to 69). Fspecially pertinent are para- 
graphs DD-24, DD-25, DD-33 to 36, DD-42, DD-44, DD-45, 
and DD~€3. Paragraph DD-42 is especially applicable to 
Count 32. DD-23 is especially avplicable to Count 36. 

Count 45 - DD-? ard DD-8. 

Count 46 - DD-8, DD-10 to 13, and DD-75. 

Count 47 - DD-9 to 17. 

Counts 48 and 49 - DD-70 to 73, and DD-79. 

Count 50 - DD-70 to 72, DD-76, and DD-79. 

Count 51 - DD-3 and DD-4, 

Count 52 - DD-3, DD-4, end DD-23. 

Counts 54 and 55 - DD-15 to 17, DD-72 to 91, 
end DD-93. 


IR. SUTTON: Mr. English will proceed for the 


Prosccution,. 


a. 
President of the Privy Council. 


FE-3. Consequently, all decisions within the 
comuctence of the Privy Council betwcen 1928 and 4 
January 1939 and of the Cabinct from the latter date to 
18 October 1941 (with the exception of the period of 
time from 29 iugust 1939 to é December 1940), as well as 
those of the Senior Statesmen from 29 fugust 1939 to 
1945 determine the responsibility of HIRANUI., under the 
Indictment. 

iT-~4. HIRAPUM. wes borr in Tokyo in September, 
18€7, and was gradurted in 1888 from the Imperial 
University College of Law. From 1890 to 1924, he 
served as Judge of the Tokyo District Court and the 
Tokyo Court of Appeals, vrosecutor of the Supreme Court; 
and herd of the Supreme.Court. On 9 Jonuary 1924, he 
was appointed a member of the House of Peers and on 28 
Octobcr 1926,.he was ercated e baron for distinguished 
CCA 

EC-5. EIR.NULA was President of the Kokuhon- 
Sha, £ socicty founded in 1920 for thc purpose of fostcri- 
ing the spirit of nationslism, bolstcring the foundation 
of the atatc, working for the disscmin:tion of learning 
ond morality and cxalting the national spirit. Its 


mombershin incrciscd with grcat rzepidity to a total of 


| ofl: Tae. ay 2162. 
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50,000. st the time cf its organization the society was 
in closc touch sith militery circles and with the Mini- 
stry of Justice. It published two magzzincs, the 
Poundction of State Society Paper (Sem1-monthly - circu- 
lation 37,000) and the Foundetion of State Society 
Nagazine (monthly - circulation 25,000). KOISO and 
ARAKI werc ocobers of this society. 7 

EX-€. The associction was, however, an instru- 
ment oscd by HIA.KU. for political purposes: for 
exanple, on lé July 1931, LRAD. records that "even in 
the mattcr of disarmomcnt, it is clear that the extreme 


rightist Kokuhon-Sha is maneuvering in concert with the 
a. 


a. Fx. EA T. 1636 (pp. 2, 3, 4 of Ex.) 
2. Tx. 3754-B, T. 37567.) 


40,784 


to the enactment of ordinary legislation to be sub- 
mitted by the Cabinet to the Diet. The Council became, 
however, e Third Chamber with broad supervisory powers 
over the executive in both foreign and domestic mat- 
ters, owing no political responsibility to the Diet 
or the people, yet exerting important influences over 
the entire affairs of the State. On bills which had 
becn introduced by o Diet member and had passed the 
Diet, it could either opprove or disapprove in toto; 
regarding projects of law vhich had been submitted to 
it by the Cabinet before introduction in the Diet, it 
could not only veto but could 2ls3 freely exercise its 
amending Power. The members of the Cabinet were ex- 
officio members of tha Privy tana 

EE-11, The cross-examination of defense wit- 
mess FUTITA reveals thet if the Privy Council withheld 
its approval from an enactment upon mhich that approval 
vos reouired, and if the bill was on important onc, 
"the bill would either be changed or it (might) cause 
the resignstion of the cabinets" 

E£-12, The more important criminal acts of 
the conspiracy com-.itted rhile HIRANULA was on the 
Privy Council will be set forth, except those acts 


13-10. b. T. 640-1; 662-3 
iŁ-1Î. a. FUITIA, T. 17584 


PRIVY COUNCIL. 

LE-7, HIRANUaaA was Vice-President of the 
Privy Council from 1925 to 1936, when he become its 
President, serving in thet capacity until 1939 at 
which tiae he become Prime minister, 

FE-8, In view of the vast powers of the 
Privy Counc!1, to write o summary of the prosecution's 
case against HIRANULA, would be to write the whole 
story of Japan's attempt to secure the military, 
naval, political end economic domination of Greater 
East Asin, 

EŁ-9. All of the ects of the Japznese 
Government within the competence of the Privy Council 
having as their ends the violation of international 
lor, treaties, agreements, assurances; planning, pre- 
Paring, initiating or the waging of aggressive war- 
fore are chergeable to HIRANUAA and are overt acts 
of the conspirators as alleged in the Indictment, 

Er-10. The Privy Council was n continuing body 
whose edvice, under the ordinance defining its povers 
Prozulgated in 1890," was to be solicited by the Em- 
Peror on constitutional questions, treaties and agree- 
ments, and prior to the issuance of kmergeney Inmper- 
121 Ordininces, when the Diet was not in session, znd 


Li-lp. tx. 83, 1. 505 
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committed while he was o cenber of the Privy Council 
by virtue of his being Prime —inister; such acts vill 
be found below when HIRANUMA's responsibilities as 
Prime and as State minister will be discussed. 

EE=-13. Aas Prosident of the Privy Council 
(13 «arch 1936 to 4 Jenuary 1939) and as Premier from 
the latter date to 29 August 1939, HIRANUMA was 
privileged to attend Imperinl concuvehena 

EFE-14, He attended the Imperial Conference 
of 11 January 1938, at the request of Premier KONOYE 
and with the sanction of the Emperor "because of the 
Privy Council's connection with diplomacy, treaties, 

This conference decided Japan's national 
Policy toward iis, laying down the conditions on 
which Japan wos prepared to conclude peace, Almost 
all of the terms of the decision are to be found in 
the final treaty between Japan ond the new Chinese 
Government under Wang Ching Wei concluded in November 
1940.. 

EE-15. Before mtters progressed very far 
the Japanssc Government on 16 January 193d issued a 
statement breaxing off negotiations with the National 
Governacnt and announcing its decision to cooperate 


EE-12. EE-14. e. Ex, 3264, T. 29840 
a. Ex. 80, T. 682 .b. ix. 3264, T. -29837 


“ty. 3264, T. 20000 


a 
with a new government and ta canstruct a New China. 


This act was a direct treaty violation, although the 
statement said that the nction invalved no change in 
Policy respecting China's territoricl rights or 
sovereignty, or the rights and interests of other 
p> ers in ine 

E-16, ‘At the time of the ~anchurian Inci- 
dent on 143 September 1931, which resulted in the 
€conomic, political and military aggression of lan- 
cturia by Japan, HIRANUsA was Vice President of the 
Privy Council. 

EE-17. NAcgarding the action of Japan in 
awnchuria in relation to the Nine Porer Treaty and 
the Pact of Paris, Stinson on 24 February 1932, stated 
thst “a sitgation has developed which cannot, under 
any circumstances, be reconciled with the obligations 
of the covenants of thosc two treaties, and that if 
the treaties hed been faithfully sbserved such a 
situation could oot have aea 

£1-18. On 9 December 1931, the monchurian 
Incident ras considered by thc Privy Cauncil, At the 
Reeting, Councillor EGI pointed out that if the Japan- 
esc Aray should attacs Chinchor (which it secupied on 


EE-15. e. Ex. 268, T. 35€2 
Ex. 270, T. 2609 


kai 
Manchuria and China, But, tro days later, on 1l 


earch 1932, Henry Pu-Y1, 2 forser Enpeéror of China, 
tas induced to accept the position as the Puppet 
Rescnt of AST 

EL-21. On 13 Septcober 1932, the Privy 
Council unanimously appraved the Protocol betrecn 
dapsn snd @Manchukuc. At this ceeting, HIRANUMA served 
as Wiec Chairman and as Chairtan af the Comoittee of 
Judges to report on the bill. According to HIRANUsA's 
report, manchukus becz=sc en indcpendent state by vir- 
tue of the action of its citizens; therefore, recog- 
nition by Japen would not only nelp Manchukus but 
would also confuse te issuc and save Japen fron em- 
barassment before the League of “ations; and, while 
the recognition of Manchukus rould "as nay be easily 
imagined, causc for a time n> small shock to the 
world, (it) will mot bring abaut any internationrl 
erisis. Unreer the circumstances, sur country con- 
sidercd it advisable at this juncturé to give asan- 
ehucud our formal recognition and open friendly rela- 
tions with Gate 

Et-22. By the terus of the Protocol, men- 
chukua ras to respect the internationz] agrecnents 


Dİ E-29. a. oz. 932, 4. 9370 EEs21. n. Ex. 241, T. 2972 
b. Pu-¥i, 1. 3977 


or about 3 January 1932 in spite of cssurances given 
by the Foreign Office to the United States on 24 
November 1931 that they rould not do so), "great 
will be our loss of credit with the League of ations 
and the Great Ponars ce Japan is, he continued, "los- 
ing general confidence ns a result of continually 
taking action under the pretext of self-defense,“ 
and "thaugh it might be very convenient for Japen to 
have sanchukuo an independent state, I da not believe 
the great powers rould accept it. i 

EE-19. Nevertheless, at an Extraordinary 
meeting of the Council on or about 17 December 1931 
it decided that the four provinces of sanchuria 
should be occupied by Japanese troops and for this 
purpose the budget requested was a RS 

EE-20. 4s early as 7 January 1932, after 
having been reminded by Stiazson that the United States 
would refuse to recognize any situation, treaty or 
agreement entered into in violation of the covenants 
of the Nine Power Treaty and the Kellogg-Briand Pact, 
the Japanese Foreign uinister assured the United 
States that so far as Japan could secure it, the 
policy of the Open Door would aleays be maintained in 
EE-18. a. Ex. 2205-aA, T. 15761 EE-]9. 


b. Ex. 2295-a, T. 15761 a. Ex. 182-c, T. 2219 


c. Ex. 2205-A, T. 15761 


cancluded by thc Republic 3f China which were applic- 
able to „anchukuo; Japan and aanchukuo agreed to 
Gutually respect each sther's territorial integrity; 
all the rights which Japan and her subjects had 
Possessed under various Sino-Japanese arrangeuents, 
both public and private, were t be confirmed and 
respected by marchuuo; and both states agreed to 
jointly defend the_selves egainst any attcck, 
means 3f secret agrcecents Japan was entrusted rith 
the national defense af «cenchukuo and the caintenance 
of peace within its borders; with the esntr3l of the 
existing railroads, harbors, watermays ond air- 
routes, and with the constructian 2f new routes as 
renuired by the Japanese aroy for the purpose of 
national defense; Japanese citizens vere to be ap- 
pointed State Councillors and sfficiaits of the cen- 
tral as well as ths local governments whose selection 
Was t) be rade upon the rec ornendatisn sf the Com- 
nander of the Xenontung Arey and whase disnissals were 
subject. t3 his approval. h 

EI-23, Although, by th:se various agree ents, 
the control ^af Manchukus was apparently under the 
Jurisdiction of the Kwentung Aray, the Cooiander-in- 
Chief of thet arny rus, of course, subject to orders 


EE-2 [eeepc anaes | [eeepc anaes | 241, T. 2972 


froo the Japanese Governnent, which government con- 
tinued to exercise control either by Cabinet action 
or orders from the Winister 2f War, shoving clearly 
that tha Government af <anchukuo was absalutely 
under the direct control əf the Japanese eeveenmentee 

EE-24, This protocol was ratified by the 
Privy Council only after exhcustive discussion regard- 
ing the protocol and Japan's obligations under the 
treaty system. That the councillors knew that the 
Protocol virzlated the Nine Power Pact; that Japan's 
eantention would be rejected by the world's public 
apiniin as vell as by the Intcrnational Court af 
Juatice; that senchukuo became independent not of 
her own free will but thraugh the aggressive actions 
of Japan can be proved by the points and objections 
raised and the replies ond evasive ansvers given by 
the various councillors, HIRANUMA, it cust be recem- 
tered, was the chairman əf th: committeas which inves- 
tigated and fovorably reported tre bill. 

EL-25. Counstllor CKADA raised three points. 
First, whether or not the recognition of Manchukus vas 
in vizlstion of the Nine Porer Pact, referring in this 
connection to the statenent in the Diet of Foreign 
Minister UCHIDA that Manchukuo "had becatie independent 
BE=2). a. Fx. 239, T. 2993 


EB-27. In reply the Foreign vinister, UC TIDA, stated 
that, regarding the Nine Power Pact, the action of 
the Japanese Army in coping with the Incident of 18 
September 1931 was nothing but the exercise of Japan's 
right of self-defense; that the Nine Power Pact pro- 
vided that China's territorial integrity should be 
respected, but it nade no provisions at all for a 
case where a part of China became "independent as a 
result of China's own digintearaticnt 

EE-28, as to OXADA's second point (whether 
there is doubt that the contents of the secret treaty 
were incompatible with the Nine Power Pact) UCHIDA 
said that there was no conflict between the tro as 
the signatories for the Pact “are concerned nith the 
Open Door principle, principle of equal opportunity, 
etc." He saw no objection to Japan's being entrusted 
by manchukuo with such matters as that country could 
do for hersen 

EE-29. In answer to the third question (as 
to what would be done in the event that the secret 
agreenents became divulged), UCHIDA said that Japan 
should take special care to prevent leakage, and if 


by any chance the secret agreement should become «nown 


7h-27. a. tx, 241, T. 2985 
foo. a. Ex. 241, T. 2936 


by the free will of her poople and that Japan had not 
agreed by the Nine Porter Pact to prevent the independ- 
ence af the Chinese people.” OKADA painted out that 
the Foreign ~inister referred to rhat tight happen 
if, forexemple, Canton wished ta become independent, 
he (UCHIDA), being of the opinisn that the countries 
signatory to the Pact were mot urder an obligation 
to prevent this independence, OX%aDA felt, horever, 
that America might be of the opinion that it would 
not be in violation of the Pact, if sanchuxuz becane 
independent -f her own free will, but that it would 
be such a viol=tian and disregard vf Chinese sover- 
elgnty for Japon to assist and maintain this inde- 
pendence, OKADA thought that the Foreign uinister's 
explanation on this point ras AOA IERA TALA 

EE-26. The second point raised by OKADA 
referred ta the canflict between the secret agreevents 
in the bill ander discussion and the Ninc Power Pret, 
and the third paint related to the arrangement vherc- 
by agreements were to bé strictly conficenticl -- 
printing ut if the secret ogrecwents rere ta be dì- 
vulged China would deaand esnvoeation af a conference 


a 
af the countries signatory tə the Nine Power Pact., 


LE-25. a. rx. 241, T, 2923 i.-26. a. bx. 24), T. OAs 


ha believed that there was nothing in them to be 
ashamed pn 

EE-30. OKADA doubted if the explanations 
given by the Foreign uinister would satisfy the sig- 
natories to the Prete: 

EE-31. Councillor ISHII said that he felt 
uneasy about Japan's contention that she could not 
agree “to the disposition of the Sino-Japanese dis- 
pute over wanchuria by the League of Nations under 
Article 15 of the League's ae Enan AD 

EE-32. In this connection, ISHII argued 
that “should the dispute over uanchuria, which is 
not Japanese territory be disposed of according tọ 
article 15, Japan's contention would be rejected by 
the world's public opinion as well as by the Inter- 
national Court of Justice," but on the other hand, 
‘when “anchukuo is recognized by Japan and becomes 
an independent state s...» the point most Alsadyent 
ageous to Japan w111 be thereby almost removed." 
Regarding Japan's action in Manchukuo and the Anti- 
War and the Nine Power “acts, ISHII reasoned that,- 


since Japan has formally recognized manchukuo and 


will enter into an alliance with her. Japan will be 


F-29. a. Ex. 241, T. 2986 l. a. Ex. 241, T. 2991 
* 241, T. 2986 E:-32. a. Ex. 241, T. 2991 


able in the future to assert that the independence of 
manchuria was due to the disintegration of China and 
that the territorial integrity of the Republic of 
China was broken down by none other than saanchukuo. 
This will oullify the argument that Japan violated 
the Mine Power Pact. Therefore, “in consequence of 
the independence of -anchucuo, it has become unneces- 
sary for the League of “agumns to deliberate on the 
manchukus suestion under Article 15 of the League's 
PA E 

EE-33. Japan's action in resigning from the 
League of “ations on 27 “arch 1933 had been approved 
by the Privy Couine 

EE-34, Three ements oocurred during 1934 
imwolwing foreign relations and diplomacy and, there- 
fore, within the purwier of the Privy Council: the 
installation of Henry Pu-Yi1 as emperer of Manchukuo 
on l warch 1934; the issuance of the AAU Statement 
an 17 April O and the denunciation of the 
washington “aval Treaty on 29 December 193400 

EE-}5. On 17 April 1934, an unofficial 
statement of the Japanese Foreign Office called the 


a 
ALAU Stateent™ was issued. This statecent main- 


32-22. h. Ex. 241, Se 2992 Łi-}ļ4. a. Pu-Yi l. 3938 
iraq. -. Ex. 2222, T. 15345 DEREX. na ï. 9389 
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E-235.. Ex. 935, 4. 9309 C. Ex. 


EE-36. Regarding this statement, Hull, in 
his testimony before the Pearl Herbor Investigation 
Committee, said that “Japan again unmasked the basic 
purpose of aggression consistently adhered to by 
powerful policy making elements in Japan" when it 
gave ont the “hands off China” statement; that the 
cl: ar purpose of Japan uas “to compel China to follow 
Jopan's dictate and to permit other countries to have 
relations with China only as Japan alloved.** 

Fz-37. Foreign Minister HIROTA, on 25 
April 1934, purported to retract the AMAU statement 
in a conversation with Mr. Grew, stating that Japan 
had no intention of secking spacial privileges in 
China in dorogation of the rights of others in the 
Hins Power Treaty and thot it was Japan's policy 
to completely observe and support that treaty. 
However, despite HIROTA's purported retraction of 
the AMSU statement, the "formula" based upon Japan's 
superior and special rights ond interests in the 
peace situation in Eastern Asia was thereafter relicd 
upon in dealing vith For East mtters.c* 

FE-38. On 29 Decombor 1934, Japon denounced 
the “ashington Maval Treaty,” an ect which açcording 


EE-36. EE-37. 
a. Ex. 1106, 7.10114. b. Ex. 937, T. 9397. 


n. Ex, %36, T. 9393. n. Ex. 58, T. 9277. 


T. 9200 


tained that, due to Japan's apegial cosition in Chins 
and in order to fulfill her special responsibilities 
in Asia, Japan opposed any attempt by China to avail 
herself of any other country to resist Japan and felt 
that any joint operations with a forcign power, even 
in the name of technical or financial assistance aftor 
the Ganchuria and Shanghai Incidents, have political 
significance. Japan would also oppose the supplying 
of China with prenes, militcry advisors, or loans 


for political uses. 


LE-35. b, Ex, 935, Ta 9389-92 


to Hull "was another clear and significant move in 


the direction of a course of onduen nti 


Following 
abrogation of ttis treaty, "Japan proceeded energetic- 
ally to increase her armaments, preparatory to launch- 
ing her invasion in China.""" 

EE-39. That the United States officially 
recognized the inconsistent positian of Japan in 
giving lip service to the treaty system while, at the 
same tine, flagrantly violating it can be gathered 
from Grew's statement of 15 April 1935 to HIROTA 
Tegarding the creation of an oil monopoly in Manchuria”* 
end the part played therein by Japanese nationals and 
interests. Grew stated that the oil monopoly was a 
violation of Article III of the Nine-Porer Treaty” 
and even though Japan alleged that the monopoly was 
established by the sovereign state of Manchukuo, 

"the neculiar relations and undoubted influence of 
Japan with those authorities have been fully demon- 
strated in other recent issues."*" 

EE—40. On 3 July 1935, the Privy Council 
approved a bill to conclude an agreement between 
Japan and Nanchukuo regarding the establishment of a 
Joint Economic Committee to be permanently established 

EE-}9. 


b. Ex. 1106, T. 10111. a. Ex. 
c. Ex. 1106, T. 10115. 


in Frinking, Manchukuc,®* which vould deliberate 

am‘ answer all questions on all important matters 
concerning the economic tie of the two countries 

and the supervision of the business of the Japanese- 
Fanchurian Joint Special Corporation.” 

EE—41. On 31 Octoder 1935, the Foreign 
Einistry announced that a treaty between Japan and 
tha Netherlands had becn concluded providing for 
judicial settlement, arbitration and conciliation 
of ali disputes between them. YINAIUMA represented 
Japan on the permanent commission set up under this 
treety. the treaty was formally abrogated by Japan 
on 12 January 1940."* 

FE-42. The revision of the Imrerial 
Ordinance on the "Organization of the War Ministry 
end Nne Other Sutject" was approved by the Privy 
Council on 6 May 1936. WIRANUMA was Chairman of the 
Investigation Committee which recommended to tha 
Council] the revision, accordine to which the Ministers 
and Yice-Ministers of Yar or of the Wavy had to be 
scltcted from generals or admirals on active service.’ 
EE-40. 


a. Liebert; Ex. 850, T. 8421. 
b. Liebert; Ex. 850, T. R422, 


E2-41. 
as Ex. 1907-4, 7. 11770. 


rr 


Ex. 2367, T. 1R182-A2, 


by the Soviet Union without provocation, the other 
signatory party shall refrain from taking any measure 
likely to result in any diminution of the burden of 
the Soviet Union's position, and tha two signatories 


shali immediately discuss measures to be taken for 


å 
the protection of their mutual interests." 


HIRANUMA as President of the Council, announced that 
the draft was unanimously approved.°* 

EE-45. In January 1937, HIRANUMA attended 
a Privy Council meeting which approved the appointment 
of Naval O*ficers as administrators of the South 
Seas Islands in furtherance of plans for fortifying 
the Mandated Islands."* 

ER-46. On 30 March 1937, Japan refused to 
accept the fourteen-inch naval gun limitation agreed 
to by the British Commonwealth of Nations, France 
and the United States in 1936 at London thereby taking 
tha first step towards a new naval race." 

EE-47. Delivering no declaration of war, 
Japan on 7 July 1937, invaded China, south of the 
Great 3021.° 

E£E-48. The League of Nations in the firat 


. -46. 
d. Ex. 484, T. 5960. a. Ex. 58, T. 9226. 


e. Ex. 484, T. 5972. 
T. 2274 


EE-43. On 10 Juna 1936 a treaty between 
Japan and Manchukuo wasa concluded under which 
Japanese residents in Manchukuo could enjoy the 
[anme orivileres as those enjoyed by Manchukuoans, 
especially regarding the enjoyment of all rights 
relcting to lami.®* a supplemental agreement favored 
Japanese subjects on matters of taxation, fines and 
Penalties and judicial procedure. “ 

EE-44. The first atep in the creation of 
the so-called "Axis" was taken by Japan in 1936, the 
yecr Japan's withdrawal from the Washington Yaval 
Linitetion Treaty of 1922 became ef7active."" On 
25 November 1936 Japan and Germany concluded the Anti- 
Comintern Pact (in 1937 Italy adhered) which paot 
was, according to Hull, "ostensibly ‘or self-protection 
efainst Communism, actually it was a preparatory move 
for subsequent nensures of forceful expansion by the 


bandit nations. . Tab 


The tre-ty was ratified by 
the Privy Council on 29 Zovember 1936." A Secret 
Pact “as attached, directed specifically acainst the 
Soviet Union which provided that "in casa one of the 
signatory powers is attacked or threatened with attack 
FE-43. EE-44. 

2. Ex. 237, T. 2944. a. Bx. 1106, T. 10122. 


ba Ex, 238, T. 2949-59. b. Ex. 1106, T. 10112. 
C. Ex, 484, T. 5958. 


report adopted on 6 October 1937, found that the 
military operations by Japan against China could not 
be justified on the basis of extsting legal instru- 
ments nor on that of "the right of self-defense and 
that it is in contravention of Japan's obligations 
under the Nine-Power Treaty . . . and . . » the Pact 
of Paris, "^" 

EE-49. In refusing to attend the Nine- 
Power Treaty meeting to be held at Brussels, Japan 
stated, 27 October 1937, that her declination vas 
based upon the declaration of the League of Nations 
that the military operetions of Japan in China 
violated the Nine-Power Treaty." 

¥E-50. The new formula adopted by Japan 
and set forth in this communication was that Japan's 
action was a measure of self-dafanse which she had 
been compelled to take in the face of China's violent 
ond anti-Japanese policy and practice and was there- 
fora outside the purview of the Nine-Power Treaty.** 

EE-51. On 14 December 1937, the Provisional 
Chinesc Government was established in Peking. ^” 

EE-52. During 1936 July and Auguat 2938, 


EE-48. EE-50. 
a. Ex. 962, 3. 9475. a. Ex. 954-B, T. 9447. 


EE-49. EE-51 


a. Ex. 954-B, T. 9447. a. Ex. 463-A, T. 5297. 


without a declaration of war, Japan attacked the 
territory of the Soviet Union at Lake Khasan and 


Yount Zaozernnya.®* 


The details of this attack are 
set forth in paragraphs H-96 - H-108 of the general 
smmation. 

EE-53. The Privy Council on 2 March 1938 
decided to terminate the cooperative relations with 
the warious organs of the Leagua of Nations.®« 

EE-54. On 3 November 1938, the Japanese 
Gowernment issued an official statement concerning the 
foture of East Asia, after the main territory of 
hinn had been conquered and the National Gavernment 
nad been reduced to a local regime. According to the 
atatement, the ulticate sim of Japan was ta establish 
a "Mee Order in Rast Asia" to accomplish which firm 
steps wore to be taken to renovate the various 
intcrnel systems and to develop the total power of 
he nation."* 

EE-55. On 22 November 1938 the Privy 
žouncil agre2d to the conclusion of a Cultural Pact 
-ith Gerrany,” according to which the essence of the 
a yy cree Tp a ES 

a -76; a. - .T. å 
Re 2221 z agi: EE-54. 
Ex. 756, T. 7811-12; a. Ex, 1295,7.11695-97, 


Ex. 3854, T. 38288; FF-§5. 
Ex. 2275, 7. 15541. =") Ex. 589, T. 6573. 


40,804 


opium in different parts of China end arranged for 
its distribution “ron Mongolia to North, Cantral 
and South China, distribution being made through 
Chinese orgnnizations.°* During HIRANUHA's premier- 
shir, opium production increased generelly in areas 
controlled ty Jopan.** 

EE-59. ITAGAKI remained cs War Minister 
upon the request of HIRANUMA, but only after he had 
served upen “IRARIMA the folloving conditions decided 
npon by the Conference of the Army Senior Chiefs: 

(1) the aims of the China War should be in eccord- 
ance with the decision of the Impericl Confcrence 

and with fixed policies, and the Declaration of 
December 22, 1938, regarding China should be edoptcd 
in its entirety; (2) the plan for gational defense 
should be established with the expansion of armaments 
as its ein; (3) the relations among Japan, Germany 
end Itely should be strengthened; (4) the system of 
tetel mobilization shovld be reinforced and the function 
o“ the Planning Board should be expanded; (5) produc- 
tion shovld he inercased; (6) the nctional morzle 


T z 483844; 
net 4896; 

T 49121 

T 4924; 

F £92915 


eee 
culture of Japan and Germany consisted “of tho 


characteristic spirit of Japan on the one part and 
the racial and national life of Germeny on the 
other." While the agreement purported ta be con- 
fined to cultural matters at least one councillor 
feared the “agreement may bring about some kind of 
influence politically." 

EE-56, On 26 December 1938, RIRANUMA 
insisted that KONOYE's first cabinet not resign, as 
it might interfere with the Wang Ching Wei plot to 
establish a puppet government in China, zhich plot, 
at the time, was proceeding steadily." 

PREM IER 

EE-57. On 5 January 1939 HIRANUMA became 
Prime Minister and the accused who were membars of 
his cabinet are KIDO, TTAGAKI, ARAKI ond KOISO, 

EE-58. As premicr, HIRANUKA was President 
of the Chinn Affairs Board which was established on 
16 December 1938 with branch offices in Shanghai, 
Peiping, Amoy and Kalgan. The Ministers of War, Navy, 
Finance and Forcign Affairs were vice presidonts of 
the board." The cantrol of opitm in China was in 
the hends of this boara ,?* It studied the needs of 


FE-56. 
a. Ex. 2265, T. 16231. 


a. Ex. 389, T. 4762. 
b. SATONT, T. 4883. 


should be stimulated; (7) and trade should be 
increased." 

EE-60. On direct examination,”* ITAGAKI 
recalled having a conversation with HIRANUMA who said 
the principle task of his cabinet would be the 
speedy settlement of the China Incident, a policy 
inherited from the previous cabinet and therefore, 
ITAGAKI, as War Minister in the previous cabinet 
should remain in the same post in the new cabinet. 
ITAGAKI also recalled HIRANUMA's telling him that 
he would like to dispose of the strengthening of the 
"Tripartite Anti-Comintern Pact" after the formation 
of his cabinct. TIAGAKI admitted that he entrusted 
the Vice Minister of War, YAMAWAKI, o defense 
vitness, to serve as his messenger to notify HIRANUNA 
of his acceptance, but he denied that he knew of a 
paper; eing delivered containing the seven conditions. 


YAMARAKI testified, and thereby squarely contradicted 


b. 
ITAGAKI, that he left with a Mr. SHIONO at tha 


headquarters for the formation of the HIRANUMA 
Cabinet?" "the conditions for Gencral ITAGAKI's 
acceptanco of the request to remain in office." 


EE-59. EE-60. 

Fira SEE, Gis SREB D. YAMAWAKI, T. 30119. 
j aes c. ITAGAKI, T, 30336, 

' EE-60. a. YAMANAKI, T. À 

| EE-G0-  ITRCAKI, T. 30334-36. : 


THE PRESIDENT: We will adjourn until 
balf-pas‘ one. 


(Nhereupon, at 1200, a rocess vas teken.) 


Tak PRES TLENT : Yes, br. English. 
kin. HIGLISK1 EE-61. In view of this, it 


is readily seen that HIRANUMA and ITAGAKI, together 
with the Army Senior Chiefs, msde a "deal," tle 

teres of which apveared Ay the seven ccnditions 
mentioncd above, Tie fuifillment of these cinditions 
was the prime object of the HIhalUMA Cabinet. 

EE-62, ERANUKA ecntinued AKITA as Foreign 
Minister in his cabinet. ARITA was appointed by 
AOMOYE ps Foreign liinister in his first cabinet in 
Moverber 1938. Upon his appointment as Foreign Min- 
ister, a new policy in dealing with other countries 
was decided upon, whereby it was decided to avoid 
all phraseology that would affirm tho principles of 
the Nine Foner Pact, and to make them understand that 
the existing rights and interests of third porers in 
Chira would be respected but not as a corollary of the 
Pact, and taat the standard laws governing the future 


écenonic activities by thirc powers in China were to 


be estaklishad in cenformity with the new conditions. 

EE-63. On 21 November 1938, ARITA told Grew 
that it was iepossible for Japan to recognize the 
uncorditional application of equal opportunity and 
the open door when the state of affairs md changed 
(EL-62. a. Ex. 955, Ta 9573-76) 


4FTERNOOA SESSION 


The Tribunal met, pursuant to recess, at 1330. 


7 MAKS aL OF THE COLT: Tha International 
` Kilitary Tribunal for t!e Far East is now resuned. 
Á THE rKESILEN{: Before you commence, Mr. 
s English, the processing Genartment is standing by 
j with their staff, machines and material to do any 
x defense sunmations tlat may be submitted, So far 
o they have received only one, They are prapared to 


work during t e next three days, that is to say, 

12| Saturday, Sunday and Monday. 

13 I see only one defense counsel in court. 

14| There are now two American defense counsel in court. 
13| I would ask the English reporter to read what I have 
16| just said. 

7 (Whereupon, the official court re- 


porter read as follows: "Before you commence, 


E Mr, English, the processing department is 

a standing by with their staff, machines and 

aE material to do any defense summations that 

a may be submitted. So far thcy hve received 
ie only one. They are prepared to work during 

T the next three days, that is to say, Saturday, 


Sunday and tonday.") 


nat "Japan's Open 
Door Policy” and™Princinlce of Equal Opportunity“ 
might clash with the rights anà “interests of third 
powers and implied that ma-cures necessary to foster 
a closer relationship between Japan and China and to 
insurc thair uxistence, might nacessitate at times 
eliminating the applicaticn of these princinles to 
some EXEN 

EC-64. On 21 January 1939, EIRANUhA addressed 

the Diet and assured it that his cabinet was con- 
mitted to the sama policy as tha previous one and 
that he was detcrmined, at all costs, to carry it out 


in order to lay the foundation of prospority and pro- 


gress in East Asia through tho cooperation of Japan, 


Manchukuo and China in political, cultural and economic 


spheres. Thera must bu a new ordor to replace the 

old, he said, and he hoped that the Chinesu would undor- 
stand this corroctly, and cooperate with the Japanase. 
There was nc alternative, ho cuncluded, but to exter- 


a. 
minate those who persisted in opposition against Japan, 


EE-65. Sursly these ara not the words of a 


men of poaco, of a governmunt pursuing, to use his 
a. 
own term, a “moral diplomacy" or of a person who 


(EE-63. a. Ex. 989. Y. 9561) 
(EE-64, Ex. 2229-4, T. 15928-89) 
(EE-65. a. Ex. 3225, t. 29225) 


balivved that the mcn charged with the destinies of 
nations should ave 


as an important objective "a sta- 
bilized peace to rcplace interludes of preparation 


for the next war;" but rather they are the words of 


one determined to continue the @gercssive war then 
being waged in China and to Carry out "at all costs" 
the aggressive policies of his predecessor KONOYE, 
during those first premiership Japan, without a declar- 


ation of war, invaded China south cf the Great Wall 


Berens awaw ne 


on 7? July 1937; passed the Gcneral Mobilization Law 
1 


thercby providing the basts for a totalitarian state 


in Japan; and formulated the policy that the ultimate 


aim of Japan was to establish a new order in East 


asia — a policy that led Japan on its southward march 


Tron China-to Pearl Harbor, Such was the policy and 


ambition of HIKANUMA. Ho so stated it himself. 


EZ-66. One of the first acts of the HIRANUMA 


Cabinet was tp approve on 17? January 1939 a Plan for 


the Expansion of Productive Power prepared by the 


a 
Cabinct Planning Eoard, the preamble of which in sub- 


stence outlined the object and policy in the same terms 
as those found a a plan drafted by the War Ministry 
on 10 Jum 1937 “to provide the metcrials required by 
ancth-r plan previously drefted by the War Ministry 


(EE-6b. n. Ex. 842, T. £270 
— ibe 2. 8425-7 zty amoo 
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importcnt rasourcos within the sphara of Japan's 
influence, thereby avoiding es far as possible boing 
dependent upon the resources cf third powers in tire 
of an cmergency. s 

EE-69-70. Tru plen of the HikaNUHA Cabinet, 
embcdying cs it did th. substance of the three plans 
drafted by the Wer Ministry et a tim: when Jupnn wes 
prepering for her uer of aggression in China, and 
approved by the ecbinct in 1939 when Japen wes waging 
a wor cf aggression in Chine loads to no other con- 
clusion then thet the plnn hed for its purpose the 
eccnomic mobiliz:tion of the netion for cggressive 
warfare. 

EB-71. In Kay 1938, tha Naticnal Generel 
Mobilization Law was E EA provided for th. 
tetal mobilizaticn of tha personal and moturial rce 
scurccs of the naticn. n This low wos saecifically 
referred to in the Plan for the Expansion of Productive 
forcr aporeved by the HIRANUMA Cebinet in 1639, and 
reecrdir2 to which the government ves to take measures, 
if neccessary, tu enferce the Notionnl Mobilizetion shes 

EE-72. Fursuant tu the plan adoptud by the 
(EE-68. b. Ex. 42, T. 8272) 

(EE-71. a. Ex. BA, T. 6 


84 
b, Ex. 862-a, T. 8789-8801; Ex. 863-A 
c. Ex. 842. 0.4) 


ment of important industrics by 1941, so that, in cose 
of ncod, Jzpan could be s.lf-sufficient in important 
mataria 

EE-67. The plan of tho HIFANULA Cabinet of 
1939 included within its scone a third plan draftcd by 
the War Ministry on 23 June 1937 which hed as its object 
thu perfection of wer preparedness and the realization 
of the plans mentioned in tha preceding paragraphs, 
particularly in cenneetion with tho unification of 
arny policies regarding th: cxpansion, cultivaticn 
and control of munition ipaceteicny 

EE-68. This cabinet plan eimud at the replo- 
tion and atrcength:ning of Japan's notionel power for 
the establishment of a comprehensive productivo power 
oxpension plan for Japan, Manchukuo ant China, in or- 
der to bring ¿bout the rcalizotion of th necesscry 
gcal in regerd tc ímpcrtzat naticnal dcfense end bs sic 
industries by 1941 so as tc be pr.parcd fcr the cpochal 
deyelopment of Japan's future destiny, the ottninment 
of which wee expected at ell coats It also nimcd 
et th; establishment of self-sufficiency in regerd to 
(EE-66. c. ix. 842, T. 8264) 


(EE-67. a, Ex. 841, T. 8260-63) 
(ZE-68. c. Ex. 842, T. 8271) 


Cebinet, noti-nol policias companics wera crgonizad 
frum tina to timc for the purpess of ontcring into 
business directly tv develop n specific industry or 
for the purpuse of exploiting end developing foreign 
tarpiecmiae The Korca Kagnesita Deyeloprent Company 
was formed un 19 June 1939, with a caitalizaticn of 


¥15,000,000 far tice purpose of cave tonto magnesite 


” mining and the control end sele thurcof. The Jopan 


Elcetric Power Crmpany was formed 1 April 1939 fcr tho 
purnese of effecting a unity in the production and 
distribution of electric power within Japan proper. 
It tae given monopolistic powers under the control of 
the Povon ATAN The Jepen Rice Ccmpany was formed on 
25 July 1939 for the purpcse of offccting c monopoly 
in the purc ac and_gsole of rice. It ted a cepitaliza- 
ticn of ¥30,000,000 and w.s one of tho manns uscd to 
aentrol the price of foodstuffs since rice constituted 
the mjor itom of the Japanese ae On 10 August 
1939, the Imncri2l Minus Devalopment Company ws formed 
for the purprse cf developing the mining industry of 
Japun cna the scla cf its products. Its original cnp- 
itolizaticn vas ¥30,000,C00 but this wns increesod 

Ex. 840, T. 8475 

Ex. 246, T. 6532 


T oA. 640, T. 8522 
. Ex, 640, T. 8533) 


later to 0,000,000. Onc cf the prim functions of 
this company was to cssist private enterprise in de- 
waelosing the natural rcsources of the country in zc- 
ecrd.nee with th national gorieyee 

EE-73. In worch 1939, tha government wes 
authorized to meke comoulscry purctcscas cof all geld 


which ned the effect of throwing #11 gold and gold 


erticles in Japen into the hnds of the governmunt 


oO. 


vhere it cculd be used for essentirl foreign oxchange. 

EE-74. On § April 1939, the Shipbuilding 
Industry Ler vys proeulgct.d to provide for subsidies 
ine loss indemnifiesticn snd s systcm of ccntrols wrs 
instituted end rigidly anfore” 

EE-75. Industry, Onc of the first important 
ordnoanccs affecting industry promulgated yursuant to 
the National Gencral licbilizaticn Lew was the ordnanc: 
eoncerring the Plen by the Fromoter of a Business 
for Generel kebilizaticn det2d 26 July 1939, which 
prewided thrt the Ministries cf Wer cnd Novy could call 
in she cwners or prameters cf seluctcd businesscs, 
ramed pursuant to tie ordnance under the katicnol 
Gencra) Hobilization Lew, ant ordir such pers: ns to 
(EE-72, 2. Lx. 840, T. 8523) 


(Ez-73. a. Ex. 840, T. 8517) 
(EE-74, e. Ex. 819, T. 5520 


rigulations for military service, cinsdription of cx- 
serviccmen,, postponcmunt for censcriptior for stu- 
dents and abrogeticn of the short-term ccnecription 
scrvicc system. Á few wecks Irtcr, on 25 barch 1939, 
Low Ke. 25 for ezfeguarding secrets of militery materiel 
Fescurces was proculgstcd aiming at the prevention cf 
leckagée ef inforretion on manpcewar ond metirial rc- 
ee 

EE-79. Th. Islend if Hainan wee taken by 
a surprise attack nnd occupicd on 10 Februnory 1939, 
end thc Spraticy Islands, a Frcnch pcssessiocn off 
the eestern coast of French Indo-China, wire also cecu- 
picd by Jeppnese troops cn 31 March 1939, 7 

EE-80. On 11 Mey 1939 the Japancso forces 
tresprsezd the bordar of the Mongolian Peopla's Repub- 
lic. It wes the commencemunt cf fighting in the Khel- 
Fin-Gcl River arce which ecntinucd from May through 
Eupterber, 1939, and which hog been described in Pare- 
graphs H-109-sd-123 of the generel Summation. as his 
testimcny shows, HIRANUMA was ecvised of this fighting 
by War Hinister ITAGAAI. 

EB-81. The Yeuth Training Scheol, which 
(EE-78. b. 2x. 840, T. 86(4) 
(EE-79. n. Judicicily noticed - T, 6143 

b. Ex. 512, T. 6145) 
(EL-80. o, Ex. 766, T, Ten Ex. Gas 


ey. AS T bo; Ex. 


maku plans for producticn following n sat nnticnal 
preducticn schedulc, Under this ordnance the War and 
Navy Ministries wera givyn power to force businass to 
ecoverate fully in the e~ycuticn of ermy cnd navy 
plans te the fullest extcnt cf their facilities and 


EE-76. On 16 August 1939, by decree of the 
Commerce nnd Industrivs Ministry there wos promulgated 
the Cceal Selcs Control Ragulrtions which permitted 
lerge solas of coal cnly to nemd distributers cerry- 
ing wut government policy ond by the control of salos 
snecialized production was brought mbites 

EE-77. During HIR&NUMA's premiership, mili- 
tary end naval proparaticns wero increased. Of a total 
budgut of ¥8,952,463,000, ¥4,417,646,999 were allocatcd 
to the armed forces, approximately ¥400,000,000 in 
excess of the amount cllocated in 1938. 

EE-78. The standing ermy of Jovan increesed 
from 1,130,000 to 1,240,000 end by a militery con- 
scription policy functicning through a Military Service 
Law provided v lrrge number of reserves. This lev 
Bas emended on J March 1539 promulgating omunding 

Ex. 940, T.8402) 
En. 840, 


Lx, 049, 
(EE-78. >. Ex. BBG, T. 9074-6) 
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provided, among other things, for thc military train- 
ing of students and which hd been in effect in Japan 
for many years, became compulsory in 1939 at which tine 
the school was renamod the "Youth School” and the 
training course became independent of alee 

EE-82, Even before becoming Prenier, HIRANIMA 
wes active in.the Wang plot, heving insisted in Dacat- 
ber 1938 that KONOYE's first cabinet not resign, as 
the resignation might interfere with Japen's attempt 
to establish a puppet government in RINNA 

EE-83. After he became premier on 10 June 
1939, Wong had en interview with HIhANUMA regarding 
the establishment of the new governmant in Chine. 
HIAANUMA assured Wang that his cabinot inherited the 
ideas of the KONOYE statement and was adhering to 
them firmly, and he expressed hia approval of Wang 
and tho peace policy, stating th_t Japan was ready to 
lend absolute assistance and support in response to 


a. 
his decisive will. 


(EE-81, e. Ex. 2377, T. 18448-57) 
. (EE-B2, a. Ex. 2265, T. 16231) 
(EE-85. a. Ex. 2721, T. 23991) 


Fr-84. Four drys tefore tho meeting batoh 
MIRAFULA nnd Yeng, & Five iiinisters Conference on 6 
dune 1939 decided the terms for the estzblisheent of 
= Ner Centrrl Government EOE the provisions of 
thich shoe the puppet chrracter of the government 
About to he estrblished. Wang hed en interview not 
ocly with HIRANUMA but also with ITAGAKI, the Yer 
Minister, end KONOYS who rt the time wrs a member of 
RISAKUMA' s siete Not only did HIRANUMA plry on 
etiw rort in the crertion of the ruppe? governmcnt 
in Centrol Chins, but he elso zs President of the 
Chira iffeirs Borrg by virtuc of his boing premicr 
ployed f siciler vert in the estrblishment of a 
puppet sovernment in North China es cen be scen fron 
z decision of the boerd which on 23 June 1939 decided 
to ienropricte huge sucs of money from the surplus of 
tke Chincse Lcritize Customs Revenves for the purpose 
of inducing Wu Pei-Fu to held «nother puopet gavern- 
erent in Werte Nine. 

EE-55. Relations with Germeny hed been 
Gevelopins since the conclusion of the inti-Conintern 
Pret in 1936. This develornent continued during the 
HIRAMUMA orericrship the Fret beiny strengthened 
(Ei-%4, a. Lx. 9742, T. 37386 


t. ix. 2721, T. 33992-56 
c. "x. 3743, T. 37393-05) 


the Five Hinisters' Conference, HIRANUA sccured £ 
conpromise which *ccepted the principle of an un- 
linited elliance with certain rosipeetsanisrs end 
which took the forz of the “HIRANKUMA Dcclarction" of 
4 zy 1939 -- a commniertion cddressed by HIRANUMA 
to Hitler. The decircretion states in pert: 

"'] cherish great cdoirntion for the lofty 
Wisdoo end the irom will with which His Excel- 
leney, Chancellor of the C raen Govcrnment, 
Hitler, is working £t the noble trsxof the re- 
construction of his country end rt the estrb- 
lishrent of èn internctionc1] erect founded uron 
the principles of justicc. 

"'I, for ny pert, es Jonenese Prime Minister, 
ea likewise occupied with thc strengthening of 
reece end with the meintcnence of t New Order 
in Erst &sii foundcd on the orincirles of justice 
end norelity. 

“In this splendid hour it is o confirmed 
joy to me how cffective the antieconintenn igrec- 
ment between our two Carie proves itsclf in 
the execution of the tnsks ploced before then. 
Ara! todcy if I heve in view the conclusion of cn 


agrienent, to strenethen the Anti-Comintern “ret 


(7-87. 1. Ex. $04, T. 6120) -S 


quantitetively by the cdherence of Hunfery and lien- 
chukuo an 25 Februiry 193, end Sprin on 27 Merch 
1939. . In Merch 1939, the HIRANIMA Cabinet orally 
ecrecd to give Germany prefcrenticl treetuent in 

znd on 23 Merch 1939 Jepen concluded with 
Itrly a culturzl Prt the sicilsr to thet concluded 
with Geruany on 22 Novenber 1938, cgreements which 
ostensibly culturei in ch:recter, were in frat in- 
struacnts for use in developing the political rels- 
tions omong the tiree OER Ae 411 of the neet- 
infs of the Frivy Corneil ratifying these agreements 
were attended by HIRAMUW., either ¿s President thcre- 
of or es Prenier, 

EE-96. The most invortant politicel protlen 
fceins HIRANUMA wes the question of the military 
Pliience with Geruzny which hed been advenced during 
the letter prrt of KOMOY:'s first tern. as Premier. 
But divergent viexs zs to the scope of the cllicnce 
cxisted, with ITAGAKI tnd the Finance Minister fevor- 
ing cn autright military olliznce enc the Foreien end -i 
the Navy Ministers opposing zn allicnce of such scope. 

£E-87. ifter wore thun seventy ceatings of 
(FE-85. a, Lx. 491, T. 6037 (EE-86. c. Fx. 504, 


bd. Ex. 193, J. $045 T, 6108) | 
c. Lx 596, T. 6623-24 


| d. ix. 34, 7. 453, 515 


end to meke closer the cooperetton betwcen 
Jepen, Gerucny em Itily, this doca not occur 
just out of r considerstion of the more expedi- 
ency of it, but in the hope that in thet way we 
ney contribute to the consolidetion of £ worle 
pecce founded unon justice end morelity in con- 
saiousness of our common trsks now. -<s frer cs 
the strengthening of our rcletions is concerned, 
I cen effirn the’ Jepen is firoly end stccd- 
frstly resolved to stend ct the side of Cer:smny 
ind Itely evcn if one of those two powers were 
ettockcd by one or sévcrel powcrs without the 
perticipction of the Sovict Union end to cfford 
thes politicel cnd e conomic ind, to the cxtcnt 
possible to her powcr, military essistencc. 

"(in anite of this Japan is rcecy, in accord- 
rnce with the provisions of such rn rercenent to 
take up the militery suport of Gerurny eng 
Itely; hovever, Joren is, ir view of thc situ- 
ation in which it now finds itsclf, neither 
presently nor in the neer future tble to extend 
to them inc prectical manner cny effuctive mil- 
itcry uia., Horev.r, it pors without seying thet. 
Japen vould flrdly frrnt this support if it should 


become rossible throuch * chrnre in th 


cireuastences.'* 

EE-G8, Shortly rfter sending the declarrtion, 
the Ccbinet ente’vored to come to a fincl decision 
Tegerdine on all out ellionca as Joanen hed been td- 
Wised thot a Gerrin-Itrlicn Pret nes to be signed in 

On § Junc 1939 the final decision wes 
Teachcd, é£ccording tomich participetion in n Cerorn 
wr Sceinst Englcnd ord Frence wcs conecded, with the 
reservction thot Jeccn wished to secure the right to 
ehoosc £ frvorable tise for entcring the wen 

FL-89. But Japen hnving waited too long, 
Germany, on 23 /ufust 1939, conelud:d with Russis c 
non-cgeression eN Five acys leter HIRANUMA end 


bis Cebinct resigned. 

#4-90, Dring the negotistions wherc do we 
find HIRAMU“L: with those devending en ¢ll-out 
tlliznce or with those insistinz upon one more limited 
in scope? Thzt he fevorcd rn cllinonee of sone kind 
there ís no doubt, ts he cosmitted hinself to the 
policy of his prcdcessor KONOY!, during wiiose first 
tern, £s zrs noted above, the qucstion of fn cllisnce 
firat arosc. Three deyr rftcr becoming Prenicr he 


is 
openly favored tn cliienee end in ipril 1939, he wes 


(TE-86, z. 1x. 486K, Y. €115  (ET-90. a. Ex. 4999,7.6092 
t. Lx. €14, 1. 6793) 1x.5C0,1. 6094) 


Judieiclly noticed T 6120 
ta Fy. 2773, T. 16240) 
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E£-92. If justice be the renderinr to others 
their just cuc rnå if morality ds the quality of thrt 
wich corforns to richt idccls or principles of humen 
conduct, tne actions of toth Ger.sny snd Jepen, which 
med not be listed hercin, leeds to the conclusio: 
thet the prineiples of justice end morality common to 
Hiticr znd HIRANUMA, cs sct forth by HIAANU4A in his 
declrrition to Hitler wcre not only distorted in con- 
ceptio: but rlso dirtolicc] in epmlicrtion. 

w#-"3. Rezording his declerstion, HIRARUMA 
did not cansiécr thst r reply wes necessrry beczuse 
the patter hrd ciresdy been solved when OSHIMa hed 
énswercd "yes" to Ribbcntrop's question ¿s to whither 
drpen could tc considercd e perticiprnt in the event 
of mr between Enelend-Frenec end Cormany end Itely, 
even if no oflitery cid, st the tinc, would be forth- 
Co 

#e-94. MIRANUMA refuscd to ork. GSHIMA 
retrect the cnswcer wnn rcqucstcd to do so by ARITA 
who thou-ht OSHIMA's snswer incxcuseble end felt thot 
tne ritter would ceusc considerrble difficulty ct 
the Five Minist:rs’ Corfcrenee, beerusc HIRAKUMA 
dcsircd to suprort the opinion of the Wrr Winistcr end 
(TE-93. a. cx. 38024, T. 37824425.) 

(rE-94. a. Ex. 3893, T. 37625-27.) 


of the opinion thst tho .rcy's plan ors .ssentielly 
right end, dcsirinp to scttle the derdlock, which hod 
crisen :t the Five Einisters' Conferenec, cecarding 
to this plcn, he enéervored to secure th- cooncration 
of the Lord Keeper of the *rivy Seal in order to òb- 
tein the understcnding of the Emperor regerding the 
Arzy's Frater ia To this end HIRANUMA sought the 
help of KIDO, then dooc finigst.r, Just rs did ITiLGAKI 
a fcw months lot.r -- only instced of working throurh 
KING, ITAGAKI used KONOYE in his <ffort to chrngc the 
Emperor's nind in frvor of the army's Ee aa 

EE-91, In his declaration to Hitler of 
4 Mcy 1939, he offirmd thet Jrpen was resolved ta 
render to Geraony ind Italy not only politecl and 
tconozic rssistrnce but, to the cxtent possible to her, 
wilitery issistencc, apnicling et the same tine for 
closer repprochencrt with Hitler whe, he declerad, 
wcs working ft the notic tisk of tm. reconstruction of 
Gir eny off rt the establishnent of mn intern: tionn1 
perec founded unon the principles of justice, just cs 
he, HIRANUMA, wes oceupicd with the strcppthcning of 
perce cna with the mointenence of n N-w Order in iost . 
hsi? fourdcd on the principlis of justice ind nmorrility. 
(EE-90, b. Ix. 37998, T. 37789. 


e. rx. 380523, T. 37R46) 
(EE-91. r. kx. 503, T. 6104) 


OSHIM. rothar then to rcocin ncutrel, Baommsc of the 
ettitude of KIRAKU» znd the Wer Minister, ARITA 


threntencd to resign, tnd the Nowy ‘finistcr bece3e 
a Ott confirocd this mottoer in c telegren 

to Ribbcntrop on 5 Junc 1939 stcting thet HIRwNUMA 

tnd the Forcien Minister hove eprece ta the understand- 
ing thot Japan would perticiprte in the wer spninst 


Enelend end Franee with certain rcscrvetions by which 


Jcpen wished to sceure the right to choose r fuvorrblc 
d 


tinc for entcring the wor. 

EE-95, In viw of the forcgoing, there cen 
be no doubt thet HiRANUM. suprorted his "rr Winister 
ITAGAKI tnd the Arry's plan throuphout until the finnl 
dceision-uca orde by the Five Minist. rs' Conference 
of § Junc 1939. 

FE-96. During 1939 when Premier HIRANTAA, in 
Iresn, was biilding the New Order in E-st Asic upon 
the basis of justice «ne morelity, the Jancnese Air 
Forec inChine wes bocbing arcriccn property, which 
hed been clerrly verkcd cnd thc loc tion thereof 
previously rerortcd, with Ceeencenyinr wips, to the 


a. 
Japencse cuthoritics. 


LE-97. The fact that indisericinctc bonbing 


-94. b. .x. 3801C, 7.37823 (FE-96. c. Ex. 985 
(EE-96. Oo il dao3e, 1.37929 T. 9959 
d. Ly. 614, T. 6795.) 


of civilicn population wes tekinr nlace rnd thet un- 5E-99. On 6 December 1940 ond 21 Leecnber 


wrrrontcd restrictions cmd diserininttlons hed been 1940, HIRaTHa wes diniater without Portfolic ind ion: 


plieed uron British snd dimericen persons snd business Sinister, resrectively, in the Second KONOZE Czbinct, 


cnturpriscs in Chins urs erlled to the rttention of “nd on 18 July 1941, he wes cpoointed Ministcr with- 


the Japrncse Governncnt hy Englend rnd the United out Portfoliz in the Third KOWOYL Ccbinet. 


a. = a 
Stites. is these boubin-s cnd discrininetions con- BE-100. HIRsNUHA suprorted the rpcointrent 


of KONOYE to suceced YORAI ct the Senior Stctesiun's 
a. 
notificd Japan on 26 July 1939 of its intentions to x cting of 17 July 1940, ind by joining KONCYH's 


tinued efter repcertcd protcsts, th. United Stetcs 


withdrer ‘ron the Tre:ty of Commerce tnd Nevipation Crbinct he :copted its policies. 


which hd been signed in *rshirgton on 21 Februrry EZ-101. During the 1941 ncgotictions HIR: NiU”h 


b. & 
1911. p.rticipctud in the anericen-Joponese negotictions. 


#s-98, As wes previously mentioned, HIRANUMA EE-102, Frœ 13 Jcnuary to 21 July 1¢41 
eno his Crbinet resigned on 28 August 1939 because of HIRANUMA ett: nocd oost of the Licisan Conferences held 


his frilure to conclude the cllirnce with Ger. cny, but between thesc detus which decided the policy towrds 


it will be reeellcd that HIRANUMA rercod to the scven French Indo-Chine. ard Thailecnd prcper: tory to Jeocn's 


conditions of ITiGA}I rnd the rmy Lenior Chicfs. All southwerd merch. Air beaca end herbor fectliti.s 


put cre were fulfillcd. HIRANUMA fril d to conclude vere to be estobhlishcd cnd troons were ts be strtiona 


in the southern pert of French Indo-China by "force of 
b. 


plying with thc othcrs. He adopted KONOYE's d: clir- arss," if necessary, ond plens acre dtcraince to | 


the rlidence with Germany but he did suceced in con- 


ation of 22 Decumhur 1938 reperdinr Chinc rnd tne Chinz cbileate Fronce rrd Thr.ilrnd by seerct egrcemeni where- | 


war; th. militery forccs snd arncrents were strenpthencd ty thy would ccirduct no silitsry or political asreemer' 


roduction es ¢xpend<d cn * plan for the tots] (Tk-100, 2. -RS 512, T. 6249) 
Pp uction s exponi Cng plan for (EF-1el, a. ia. 3229, T Big.) 


mohiliz: tion of th. nr tion -dopted. mE- c. ix. 1303, Te 24744. 
Dies Brig Soi E o 
CEL <97 5) ©. it. 992, T- csab. EX, £487.., Dy MEL 
t I3. 964, Ta 9602.) ex, 1295, Se ICC2E. 
AAA A EO aS 


with third powera. 
FE-103. On 16 Jenuery 1941, = li-t of £ secret cebinct scssion, he (MATSUOKA) hcd callcd 
Jepeneaa dezcnds contcining most of the accsurcs for uran £11 ecnbcrs of the governnent cleerly to reknow- 


the cennomic devcloprent of the Netherlands Lest Indies icdpe Japon'a obligation under the Tri-ertite P: ct 


dceidcd unan by the Crbinct on 25 October 1940 rs on their prrt too, in £11 of their convers:tions. 


is A $ 2 i Èa 
presented to the Netherlinds Indics euthoritics. 411 rewkers of the erbinct had agreed uncnicously." 


Ef-104, When HIRAKUMA wrs Hom #inister, 

- Javan's populetion policy ms decided rt o eabinct 
necting of 22 Jenurr; 1941 recordiny to which the gorl 
of 100 million for 1045 was sıt. The physical end 
spiritucl treining of th youths of Jeprn were to be 
intensified so cs to a2kec then a rood sourec of nili- 
terry and irbor rapaci 

EL-105. £ erbinet meccting of ? Kerch 1941 
decided thet tue detciled raguletions regarding the 
epplicstian of reviacd Netionol Mobilization Lr= were 
to go into cffcet March 20." 

IE-106. Errly in 1941, the arnufecture of 
militery currency for usc in tress tn tc oceupicd 
by Japer. urs ates 

En-107. Ine telvgrsa drtcd 18 fay 1941, 
Q@tt referred tu c stctcaent by MATSMOK, thet "during 
(7L~102. c. Ex. 564, T. 6446.) 

(EL~103. n. Px. Q4,T. 11432) 4 ERG 
(15-104. 2. bx. ¢B79 
Fx. 8810) 


(i2-105. 2. Fx. 1054, T. P42.) 
E N atte. 2 


nasia. 1074, T-9922) 


[e S ¥ -a ee ee GE 


EE-108. On 22: June 1941 Gerrony attackec 
Russia. ft thet tire, MATSUOKA, the Foreign Minister, 
ndvwocste’ en aévance “to tath the northern ant the- 
santhecn rapiads-- Mpa the wihar! Gane R 
KONOYE an` the =ojority of cabinet rarbers, mointainec 
the vice tbt nothin- shoulc be cone thet would injure 
J2-en's cilit=ry position in China; thurefore, Janan's 


grip on Indo-Chins shoul? be tichtenec, HI RANU. 
agreel with KKOYE' s ie The Lisison Conference 
of 25 June 1941, which HIRANUHA nttoncoč as Hore 
Yinistar, sustcine* the Prenicr, anc th: action of 
the conforunce was ratified by the Inoerial Conference 
nf 2 duly 1941. 

EE-109." HIRANWiZ, as He Minister, attenced 
the Irmerial Conference of 2 July 1941, which acantec 
resolutions concerning the Jepancse-férerican neratiao- 
tinns. It wes cecice’ that Jepen woule achere to 
the princi-le of ost2blishin; a Grecter East Asia 
Co-Prosnerity Snhere; thet she would cnntinue the 
disnosition of the Chine Incicent enc woulc step up 
the southward advance; that the northern nroblers 
(Russia) woule be dealt with accorcinz to the chanzcs 


in th: situation; ant thet Jepan woul: rerove all 


ŁE-108. z. Ex. 1093, T. 10021. d. Ex. 1306, T. 11753. 
b. Ex. 1097, T. 10035. 


“efense of French Ince-Chin= on 29 July 1941; then 
larre Janeneso forces were iovo into southern 
french Inco cnin ea HIRANUILA, at this tine, was o 
mother of th. eakinet. 

EE-111. On 18 October 1941, TOJO's Cabinet 
wcs fercuc, hut HIRUA was not capnintcce a me: ber 
thereof. He ceontinucc, hwever, tis interest in the 
-ffairs of jovernrent oc a Senior States an, 

SENIOR ST, TRSi2N. 

EE-112, Fræ: 197 July 1970 to 1945 HIR.NULA 
attune! muctings of the Sa-ior Statesmen helc 
fenernlly fnr the purnnse of recarren*in-~ = neu 
Preciur, it those meetings the followin; recorcvenca- 
tions vuru mace: 

A? July 1949 - XONOYE wes rocotnoncod to 
succu:¢ YOMLI. 

17 July 1942 - KONOYE was recormencar to 


succec? hivsclf. 


12 July 194% - TERAUCHI, KOISO or HATA wes 
t: 


recamenčed to succe? TOJO. 


§ à-ril 1975 - SUZUKI wes rococnentc? tn 
Ca 

succes” XOISO. 
FE-110. c, Dx. 1245-A, T. 10762. 


EE-112. t. Ey. 1177, T. 11379. 
c. Ex. 1282, T. 11390. 


obstocles for tha cchiwenent of tho fururoin-, 
Prupar:. tions for var Cgainst Grest Britnin snc the 
Unitec States weru to be naʻe an” her schates ap-ainst 
French Into-China nnd Theil-né wero to be executed, 
hile Japon Roul? not for a whilu intervene in thu 
Gernean-Soviet war she woul’ take voluntory rossures 
by sccruotly Dresarine arms 2zainst Russia. In coso 
Arerico enters the Mer Janan woul’ act according to 
the Trinartitu Poet. © 

BE-110. In the face nf Prasicent Ronsavelt!s 
Provasal af July 24, 1941, thrt Frunch Into-China bo-' 
cone 2 nuutrelize country givinz Jepan the fullest 
en! fruest opportunity of casurin= a source of foc, 


sunclies, zn” other mturi-ls which Jznon clairec she 


ws sovking and despito thy fret thet NOMURA, feelin: 
that ciplomntic rel-tions betwuen Jepan en the Unitur 
States cicht ke Suversc, wired for instructinns naint- 
ing out that Aroricon fuklie opininn tover) Japan was 
enan sin- repicly sn‘ that the people consid¢erec the 

southern alvrnec of Janan as only ths first step ta 

Singapore snd the Dutch East Tncies, Japan, Nevertheless, 
conelute? an o-recrunt and protocol p fnr tha jnint 

EE-1A9, a, sack T.6866, 10145; Ex. 799, T. 7904; 
pare, 7. » Te ae 1110-4} T. 10152, 


De kx. 1245-4, T, 107 


EE-113. ..t¢ thu requast of th: Ezmpurar, a 
ueatine of the Senior Stctcsren wes convunce on 
29 Naverber 1941 for > carplute en^ hroad ¢iseussion 
af thu cecision about to bu forurilly race to go to 
war aginst the Unite’ States, Grunt Britrin, ant 
tho Netherlands, It was not the usunl conference 
cella? for th: sulactinn nf 2 nuu Premier but was a 
conference convune® so that thos Experer cizht have 
the unresorvecd view an? aginions of the Sceninr 
Stctusten, vach of uhor hut baen a Prormier of Japon. 

EE-114, TOJO oxplcine? the rerson why Japan 
wes pl-ac? in a position whero rusort ta srna ce7ainst 
the Unite! Statas could not be avoicy' anc TOGC ex- 
nountec on the {srican-Japsn-se nesetiations. Quas- 
tions were askel by the.Sunior Statesiun which the 
Aovaurnpont, aceorcing to TOJO, snsworec on? oxnlaina* 
mic by an No ons present expres suc th: vicu that 
the Amricsn proposal tu aceus tanh T Nana of the 
Senior Stetemien eresse” the oninion that war 
shoul” not ke resortec to or ononly ampressa’ tis- 
avreevent sith the war nolicy, but enntuentec then 
felvus with giving uht OKADA, anu of the Eunior 
Statcsren, termed nogative an dissuadin~ ppintaaee 
EE-114. 2. Ca. 365°, T. 38366. 

Sa axa O65 sia SSA. 

c. Px. 3229, 7. 29260-1. 


EE-115, HIRAMUM/,, in porticular, ruorely 
renarker that ha arrce: thet J pan wes equal to 9 
prolonmze. war uith th, Unitus Etatus in spiritual 
stronzth but coubte? ita ability in material power, 


urgine, however, thst adequate mozsuras cnc cufforts 


c. 


be taken tn swoken patriatie suntinent. 

Ee-116, £t thy confcrencs of 17 July 1944 
rt HIRANUMA's home (unofficizl) it was cecidec that 
T010's catinct was te tu ruplece’ so that Japan could 
“build a powerful notianrl cabinet whicu woule surze 
forw=r! A and at the neutin- of 
5 fLaril 1945 HIRAMUMA said “I am stran;ly opposed to 
any edwocecy for puace and cussction of hostilities" 
an? therefore “there is no wcy out but to fight to 
the ites 

EE-217. On 9 Avril 1945 HIRANUIMA ezain 
tecene head of the Privy Council. 

DEFENSE PHASE 

EE-128. BIR/MUA's Ccofeneu is very werk. 
Ather tain a vessie to Hull ursins z Joint offert to 
arcvent war in butcshoes a report fror Domitian, then 


Chars, WMlffsires 2t intcrin in the Am rican Evhassy 


in Tokyo on “Jzoen's Forcign Policy in Rolztian tn the 


Gituation in Europo,” which outlinus the nolicios, 
ide^ls cm! hones of HIRANUIA rhun ho wea Frina 
“inistcr, no other Cocurznts ef ny consaquency uare 
admittes in uvicence. 

EE-119. In the manly to HIRAU I's ressaco, 
Hull pointecly stata? thet HIRJITUM.'s cusira for truu 
vorl peace "1s rece tha more remote by the cxistenca 
cn? the continusnee of armed conflict am! ennsequcnt 
politics] disturbenoes in th Frer Best mies and, just 
as the events in th. Europon sshore have repercus- 
sians in the Far Ecst, "thu prolonzation of atnorral 
ennditinns in the Fer Esst contritutos to causes of 
unrest in Eurose," x Hull furth.r statu? "that cach 
sceeeeful suttlercnt, in uhatever geogrephicel apheru, 


eonatitutes n stalilizin; glorunt ce! on imort-nt 


stun towar’ irprovorent in tho cenurel worl situr- 


EE-120. “Was HIRANUIY. sincere in his renee 
app zl to Hull of 10 May 1939? The snsvor is to he 
foun” in HTRANUMA's cctions, Six days b fore sen:inc 
th. mssavu of peace t Hull hu bat sent his 
“ducloratinn" ta Hitler appenlin: fer claser ranarache- 


runt sith Hitler in his, HINANUMA's, ondcavar to 


EE-115, =. Ex. 3349, T, 7200. LE-119 Lx. 2223, T. 29°28 
EzE-11€.  . Ex. 1277, T. 11375; N. Ex.3320, 7.3112->,3113: s + a. Px. 2203, 1. 29030. 
EE-116, nr. Lx. 3222; T. 29210. ; i j 21 We ae ee oni. 
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ust=blish 2 "Mow Orċer in Ezst {sia" and four daya 
after senting his porce trassaru, Jzpan, without n 
deelar:tion of gar, invzča` the Moncolicr Peonlo's 
Bepublic. * tn bis Messotu to Hull, HIRAI. srice 
it ws th ardent wish of Jepan tiot n-tions shoul: 
bavu tucir orn propur cleee in tha worl, Those 
sords wrc written vh-n HIRANULL. was plotting to 
estctlish z pumpet ravernrent in thot part of Chins 
enngucre? hy thy wilitery forec? af Joncn. Not one 
word wes ssi by HRINU in his percu message to 
Bull of Japants actions in China. 

EE-121. The cfficovit af Brgestranainly 
states thst throvzh £ eenfisuntial ssent of HIRANUMA, 
Pinrott contucte? the mesotiatinons betwen the British 
f-btassn `ar n` AIRANUY. as the result of which RITA 
tal’ CRLIGIE thet Jaion was rury to halt a confuerenee 
in Tokyo far thu settlunt of th: Tiuntsin Incicunt. ` 

EE-122. The afficevit of SAITO, Yoshin re- 
lates a specch ef CRAS nt na enbinct mecting curing 
May 1541, "the theme of his souch bein: thet Japon 
rect not fight for any reuson uhstsnever™ “ beenuse 
a war betuc-n th: dig powers, once starta? would benre 
protracte:! sn na om caul) foretukl the Comace anc 

e Lateh 503. T, (103; t. Ex. 766-5, T. 7846. 


Aea aE a. FOZAAESE Ln, 32200 T. 2623.7. 
a. Ex. 3277, T. 79243. 


devastation thet woul’ rusult thorefror., These 


deers attributec to HIRANI. ore the convirse of those 
he urged in 1945 ct e Sunior Statesrun's liceting when 
ho saič that "Thero is no way out but te fight to 
the ond." SAITO'a testinony that HIRANUIA éelivurce 
on "irpassionuč plea against sar“ rust be rase in the 
licht of his reeciness an? villin;nuss ta cernit 
Janan ta a war arainst Englar: ene Franee in 1939. 

EL-123. Tho officavit of SHIOT/, Hiroshine, 
the čactor who treatec HIRANULA, chen an atturmrt wos 
rete to assassinate Lic, wes witrfrawn when the 
preseceution concede that HIRAMUM/. was Ancapacitatcc 
from ationsing to official ¢utiusa fron 14 Auzust 1941 
to 29 Novenbur 192, on which cry he attoncec tha 
important Santor Statusr.un's Hauting ruferrac to 
nhovu, 

FE-12%. Tho tusti:eny of cofenso witness 
OKADA, Keisuke, fericer Prine iinister, refars to 
three nectines af the Sonior Stetcsnen attentec by 
hirself an? HIRANUEL, tho most irnertent buin? the 
nne of 29 Moverber 1952, enllud zt the request of 
the Erneror far tho purnese of securing thu opinions 


EE-122,. b, Ey. 3227, T. 292-3. 
ec. Ex. 3340, T, 22124, 


nf tha Stetesren on tha currant ¢ciplorstic rnc 
political situation, an ivprsse in thu nugotintions 
b e nz bean recchec nant thy govuerneent fucling that 
gar botuuun the notions wos TE ke Lecorcing 
to OKADA, ta tba quustions askoc by the Elcur Stetes- 
nen, the covernvent replied "that the nesitinn of 
th: porna nt would be wll uncerstanc if the 
fectus] groun's were shown ant if thay enul¢e čis- 
clase cnl cite figures which they ho’, but which they 
statwi they coule not disclose since they woro Statu 
Soercts." ` 

EE-125, The tustirony of O4/DA is flatly 
contracictc by TOJO who saic "Tho tustinony of OK/DA, 
tcfore this Tribunal on 26 Scptenber 1947, thot I 
refuse? to omlein on the grounds of a ‘State Sucrut’ 
ia definitely nat founce” on act. Tha only matturs 
that tare not expose! concurne? alona thoso pertcining 
to pure E des 

FE-126. iceortinz to OK/.DA nena of the 
States=on simpnartcc wor but they did "urru the yovern- 
mort to reconsicer the natter very-carcfully en: ta 
proceed with uxtrere erution in any mstter which 
NAA: Saar a e Ase oie aul, We 
EE-124, 2. Ex. 3229, 1. 29260, b. Ex. 3229, T. 29260, 


EE-125, 2. Ex. 3655, T. 36366, 
ŁE-126. a. fx, 3229, T. 29260. 


EB-128, TOJO ssic thnt ho exlained the 
gvernrunt!s intentions on exch point. As to tho first, 
if it were to te atopte', Jancn's national cufcnse 
unul) be jeoparcized an' her existence cs a nation 
thrvatened. Tnu sueon? point ncotat no uxplsnatinn 
cm th. third wos omland in turns /f the uneer-" 
tainty of war, need for resources, espucizlly ^il, ane 
the tine ta nezatiat. fer Sree 

Ez-129. Conacqucntly, necercins tn TOJO, 
th. Ecnfor Stetesscn ucre fully informe? rurarcing 
211 tlens of the cov. rnmant, uxeent thesu pertaining 
to pure stratecy, an? wore informec of the Gaverprent's 
intentinn ralstiv. to onening hostilitius agsinst the 
United States, Britcin cnc the Aethardsnstne 
yet this boy of Elccr Statcanen, dn Corcliction of 
their juty to the Evnuror cs his hichest acvisers, 
used their ex-lte’ position not anu Lit to staop the 
tan's thet within the hour gure to seluet the tine 
em! place f-r the formal Cecisien ta go ta ex 

£E=130, On th. other honi if, as clainec ry 
OKADA, the goverment did not discloau te thu Senior 
Stetesmun th facts and figures they roquestec because 
they wore stotu Sccnute ns then those ren were likuwise 
ŁE-128. a, Zx. 3855, T. 36367-70. 


LL-129. a. Ex, 3655, T. 36364; b. tix. 3655, T. 36370. 
ŁI-13C. a. Ex. 3229, T. 29°61. 


tustifioc, uxpressoc negrtivo anc Cissuncing opinions. 

EE-127. OKADA is agrin contrecictuc ky 
TOJO who suru:arizec thu «pinions of tho Sunior States- 
ren cs consistins of fwr points: 

“(41) bvon if thu nezotirntions wore Lroken 
off, we should refrain fror. ear rn? noky plens fer 
the next rove in the: future. 

"(2) Thure is ne plternctive lift to us 
but tn rely on th governmuunt, since it hos finally 
àccičed to resort to war after culiburate investi- 
-ations, 

"(3) If thy oor wru to bacon protracted 
there +l’! to much nnxiuty na ta Jonen's eznacity to 
maintain thy supply of catcrisls nne tha tronc of 
public opinion as well, (Eut no one gavu his ¢cufinito 
eyinion rs to the recsuros Japan should t2ka on this 
paint.) 

"(4) If this wer is fer s.:lf-uxistenec, 

Wo are compelled ta wor wr ovin.if we forosce 
eventual effect. But if it recns thet we rusort to 
wer far a so-colluc East isiatic policy, it is hishly 
Aaneorwal ad 


EE-126. b. Ex. 3229, T. 29260. 
EE-127. 2. Ex. 3655, T. 36357. 


Cerelict in thir ‘uty towards tha Erporor, bocsusa 
in orcer to feithfully serforn their cuty it would 
hrva teun necossary tn “< couvlctuly ar? necurately 
inforrec on 311 vit-2 Etor E 

EE-131. “hether thoy wuro infernal ar net 
the fact rusting that the Senior St-tuarion cic not 
acvise asninst wri, Thuy eontentuc thouselvus with 
Nepstive anc cissuscine aainions lcavine tho ratter 
in the hants nf TOJO who:: they knon hac Zocited that 
wor was invvatable. 

EE-132, In 1944, efter rony rovursos the 
10J0 Cotinot last its nocul-r inane on. the Suniasr 
St=tusnen cuciJo? thet it sheulc ba rutirot. For 
this reason, ct * 'octing at HINANUIY.'s hare on 
17 July 1944, tha Senior Statosnun resolvac*to builc 
è Netionel Catinot “which will surza forward unsucrv- 
in-ly. he tolleminy 2ay TOJO resi mod anc the 
Stetusrin ecnnvene: te mennun n ney Preriur. 
HIRANUA fevoree a rilitory con beesuse hu could 
hantle the natter f incrorsuc munitions. Goneral 


ce. 
KOISO wea recorrenty! but thu Statosiun arrante? 


ca 
that YONAI shule ha appointee jointly with KOISO. 


EE-130, b. Ey. 3229, T, 29277. 

EL-231, 2. Ex. 3225, T. 29241, 

EE-132, c. Ex. 3229, T. 29265. c. Ex. 3229, 1. 29265. 
b. Ex. 3229, T. 2976%. 3. Ex. 3229, T. 29266. 
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E-133. On 5 A>ril 1945, KOISO rusinned 
om' thi Sunior Stetosrun cpprovuc SUZUKI, Kentaro, 
ta sucece= Re £t tho routing cf thu Statusnon, 
HIRLRU: L took the positien thet thy ae solect a 
ran sba woul? fizht it cut ta thu end, stating that 
agu conmt reoni oent eny paree acvocator who favors 
cussotion ef hostilities, Fron this irpart, the 
choosing of z PX\u:icr: bes importent becrings . . » 

I ow. stron-ly opposet to nuance nn? to the cessntion 
ef bestidtties! a 
EE-135. OKADA ccmittad on eross-exenination 


"that HIRAFUMA slucys said thot it ens nucossary to 


fin’ è ren who woul! bo able to corry the wer threuch 


te the em'. aa" so ho may heave sonic "thet it was 


2a 
nacesszry to fight ta thu enc." O-ADA also ncnittce 


on cross-uxsmination thet HIR/KUY. či2 not went ta 
eceelursta th. unt of the conflict by way of nennotia- 
tien for nese: in 19:5. 

EE-135. On 10 Aucust 1945, ^n Inyerial 
Cenfurcnca, which HIRANMAY. attunccd as Presicent of 
the Privy Council, Ceciced te sceurt the Potscan 
Deeler-tinn on the sole concition of rucffirration of 
EE-133. 2. Ex. 1282, T. 11390. c. Vx. 3340, T. 31134. 


t. Px. 3340, T, 31124. 
FE-134, 2. Cx. 1262, T. 29301. d. Ex. 1282, T. 29302, 


EE-137. On 15 zu ust 1955, HIRANULIA per- 
formoc his lest nfficirl cet whun he rat with KIDO 
am! scluctee Prince HIG"SHIKUNI zs the Prorior tn 
succect SUZUKI. It ans rot thnhu-ht necusssry ta 
comerse thy Senior stavearone 

EE-138. Thus ipmeesintnusly onez the of ficial 
eare.r of a brilliant ren, firhtin:; to thu und to 
Bruser what he hac donu s- nuch to costroy. 

EE-139.. Ho tas nst a militorist in the sense 
that he foucht uith -uns an” borhs; twas the sonhist 
fishtinr with icecs on the skill of his intellect. 
Ku assisto) in the fnrrulati«n end exceution of 
Jazan's srogren of axpansion, as a murbur of tha 
Privy Council whose s¢vicu wes followat en quastinng 
of ennstitutional las, ciploracy, the issuance of 
Ieperial Ordinances cnc on the unactiont of ordinary 
lezisletion to ha sulmittee by the cabinut to thu 
Diet, which it cul? freely rnent or veto cntirely 
os buss nf th: estbinct which cxureisa:” lugislative 
nauwer threesh tho issucne: of Irnorinl orJinances 
whan the Dict ors n-t in suasion, ^n! which initiatuc 
rast nf the lovislstion unnetec by thu Dict; ns n 
State linister charze? with the ‘uty of sdvising the 
EE-137. 2. Ez. 3340, T. 31200, 


the Urmcror's soveriesnty one the Incerisl Eousa. 

BO-136. On 12 iurust 1945, tha renly fre 
the Allios was ruceivue on in wcistuly en tho rroune 
that ho wes cnxicus to sav. the “nvtionel palty! 
aznositien eas voices by HALEY ta c rufurcnes in 
paracranh 4 of th: revly st-tin:; that tin ultiratu 
farn of the severnnent of Jaurn sheult be established 
by tho frou will of thu jeu even thaush tha 
rustonsitle Jinistur, TOGO, szu nothin= objectionable 
in thu sare-roch., Prite Minister SUZUI oncerently 
tprravec ef HIRITA s position and dourt arase ns 
to the possibility thet the poreo negotiations rizht 
mat be OE E a weeult Arewiien "14114 ne 
of innoconts, Juu to bor:bing and storviticn® woule 
nus eaenitinee Mame tet arIa ETIO at 
the Sunreno Commence stiffonoc cnt buecuse «f thy 
eaposition of HIRAPUMA anc thu Ary, there wos <iffi- 
culty in ennvening 2 meeting of tho Sirera Council 
for Direction of ae Finally, thc Erpuror convoked 
a joint Inperiel Cenferenes of extinct morters anc 
esnponent nerburs of the Cauncil st which it was fe- 
termines to cn? the eres 
EF-135. o. Ex. 3340, T. 31777. 
E-136. t. Ex. 33-0, T. 31183. 

to Cr. 33-0, 1. 311894. 2x, 4, T. 109. 

ce Eza 330, ae ALLS. 


3349, T. 31168. f. 1x.3340, T.3119. 
Lx, JHO A-A Hrg. tza 334C, T. I7 
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Erporor for which, uncar tho canstitution, ho ues 
Fesponsillo; am’ ce an Elcer Statesrnn whoso re- 
s-ensifility it cas te recomane the atraintcent of 
a neg Promier. Zt ne tiro wcs his n ciner role. At 
-11 tines his governnentel res-onsibility ess on tho 
hishest level. 

ree. Tie 

TH: PRESIDENT: There rra two noru nases of 
this. Dn you intent to rezč ther? 

IR. EPCLICH: These cru rof rences, your 
Haner, t^a thu evunts in the In‘ictrent. 

THE PRESIDEPT: Yus. 

(The refarencas 2ra enpict as follows:) 

EE-140, As HIRANUIL wcs either a nerher 
of th: Privy Council, Prenier, Steto' iinister or 
Senior Stetuscen Curing tha porin of tine set forth 
in the Iniictrent, be is licòlo on Count Ne. l. 

EE-141, Pagus 3 ta 18, ciscussin- HIRANUIA's 
cetinns rs n rerber of the Privy Cumcil involvo 
Counts 1, 2, sn¢ 3 fer his acts in connection sith 
th. Fanchurion sn2 thu Chino ineizents; Counts 6 an? 
17 for having nlonned ant propru? 2 wor ef arcressien 
azvinst Chins onc Russin respectively; Counts 18 an? 
25 for initiatin.« the 7 July 1937 invasion ef Chins 
and ‘f th. territory of the Sc:viut Union zt Lrke 


40,846 


KEhossn tm! Mt. Zeozurnsye curin: July cnê tumst 1938; 
Cants 27, 28 ant 35 for havin; ware a war of agrros- 
sien qcrinst Chinn cnd Russia resiwuctivaly. 

EE-142,. Percs 18 ty 35, omrwratin- the 
acts of HIRAIULA Curing his Preniarshin, involve’ 
C-unt 1, the Genera] Conspiracy Ccunty, Count 3 for 
wa ine a wer cf acnression egoinst Chin-; Count 5 fer 


bis ancoavors te fom. a military ellianes with Gernany 


an` Italy; Counts 19 an’ 28 for initiatin: ant waing 


so wor ef agcression a-cinst Chins; Counts 26 sn? 36 
for initistin- cn° waging on unceeloruc wor of cr- 
+Tussien'en toe Mongolisn Pumle's Rurublie in thu 
ares ^f the Kheckhin-Gnl Aiver; Count 51 for thu 
unlawful killing: cot turicrin; of certrin necbers of 
thu orač forces ef Mongolis ~n’ Russia in the attack 
en their territories in thy rasian of thu Khackhin-Gol 
River in th: surur of 1939, 

EE-143, Pezus 35 to <5, scottin., forth the 
acts of th: Governrent of Japan frem 6 Dacerbuer 1940 
to 18 OcteLer 161, involve Counts 1,3, 4, 5-- 


tae Counts; Counts 7? ta 17 inclusive for plen- 
n 
aj nin- anc preparin- a wer ef aggr.ssicn against tho 


PA v: rinus cuntrics enumerated in th osu ecunts; Counts 


yn} 3? “nd 36 for conspiring to unlawfully Xill art murder 


j by initictin> unlreful nostilitivs against the v rious 


countrics enumerates shy rota. 


particularly delogates in tn: Housa af Ropresantativas 
i 


Who opposod th: refore of tha parlianuntary systco. 
2 


r Tas conflict grav so tonse that tha "Jar Minister 


5 fin+1ly resigned ana HIROT? coulc no langer mnintain 
a. 


j|Ms csbinct. On 4 June 1937, he zas appointed Forcign 


a \“inister ne se nctcd until his resignation on 29 liay 


| 


27,1938. After his rcsignation from this cribinet pnsi-~ 


E be: was cabinet councillor fron 13 Karch 1940 tc 


9| aogust 1920 and fron July 1940 h: attendeu tha vital 
10 Jax-Promicr conferences hald at tho fall of 2ach cabinet 


Nite chessa 2 now Premier. 


E FF-3. The kaynote to HIROTA's character and 
N |policy is to be foune in a decision of the Prima 


14 
~ |CHTROTA), Foreign, Financa, War, and Navy Linistors cf 
b 


? ugust 1936 whora it was statod that "the fundsnantal 
6 


A nstional policy to bu osttblishad by tha Empire is to 


is [Sseure th: position of th: Empire on the fast Asia 
jg (O2htinent by uint of aGlplosatic policy anc national 
' 
w /dofence, eutually depencent on aach other, ns well 3s 


nite aavzncea anu davelop the Srpir.. towaro tha Siuth 
he 
D Sais." Tais mak+s it plain that "national dof :nea” 


Bias in bis vios eorsly o ouphomiso for tho use of 


Ueoritery pwor for aggroassive ourposos. Thia attitude 
Z. 3. īx. 3258, T. 29,652. 
=3. a, x. 216, 7. 2720.) 


.23|Witnasa KASAHARA, however, triad to wanken the effuct 


THE PRESIDENT: kr. Comyns Carr. 

VR. COMYNS CARR: Fay it please tha Tribunal: 

HIROTA, Koki. 

I. General - Biographical. 

FF-1. The defandant HIROTA was from 15 Oct- 
obar 1930 to 19 November 1932, Ambassador to the Union 
of Soviet Socialist Republics and Foreign Minister 
from 14 Septomber 1933 to 2 April 1936. Ha was 
appointed Premier an 6 March 1936 which position he 
held until tho fall of tho HIROTA Cnbinat on 2 Fab- 
ruary 1937. On 20 January 1937, tho Soiyukni Party 
pass meating issuad 3 daclaration criticizing the 
policy which thia cadinet had foliomed. Tho bung Ling 
of the Anti-Comintern Pact, they declared, had re- 
sulted in suspicion among othor powars and the insti- 
tution of semi-wartimo organization and the pure buresu- 
cratic oconomy had done more harm than good. They 
charged that the measures of HINOTA's Cabinet were 
not genarally based on tho welfare of the nation, but 
*nfluencaé by tha dogmatic prejucices of the bureeucrats 


£$ Be 
TA | and the military. Two weoks Inter HIROTA's Cabinet 


| fell. 
a| 
21| FF-2. Yitness TSUGITA placed the responsibi- 


z| lity for tho fall of HIROT/.'s Cibinat on fhe army, 
(FF-1. 2. Ex. 2208-7, T. 15,792.) 


ha will be found to hove adepted until Junu 1940 when 
ha thereaftcr consistantly Tuconoended a military eno 
as Prunier. He wes a ron who fraquently mda pacific 
spoechis and oxplenaticns to foreign powors, but bis 
rual intantinn throughout wss to oxpand Japan's 
a| influsnca as far ns possible by diplomacy backed by 
threats zf force. Finally, ahon that had reachec its 
limit, ha wis willing to hand ovar tho situation to 
thosa who would use sctutl forco. 
TI. sActivitias “hile Arbossadcr to U.S.S.R. 
and ttitude Later Shen Foreign anc Primo Minister. 
Fr-4, j/a warly as 1931, curing HIROT/.'s 
tunure uf cffice as fmbzssndor to the Union cf Suviat 
Sacielist Republics, ao put fcraaré his viess tow ràs 
the Soviat Onion in s convarsaotion with one Major 
Goneral HRILA, in which ha statod that rpert fron 
ghethar Japen wuld waga s var sgiinst the Scviut, it 
| 


fe ara nacasaary for her to have str-ng policies in this 


ao |PeEArG «nd be ready frer sar at any time. Tha principsl 


purptsa of such policies was nxt defensa against com= 
a. 


21 
22 [nunism, but rathcr the conquust -f East Sibarin. 


21jof this by aayiny that HIROTA oust hove had sore vthur 


23 


Dətivu in cind in sying this, sinco thosu Gre nt his 


rra eaaa 7450.) 9. REP ë 


i forral ions, yet n hinself had recordod HIROTA's 


š wordy st tno tim. 
5 FF-5. In Lecenber, 1931, Litvincv nado 2n 
,joffar on behalf cf the Soviet Union rognrding tha con- 
s iclusion of n nan-2ggrassicn pact batveon Japan anc thu 
» on of Scwict Socislist Republics. j “1tncugh HIROTA 
Fico 15 October 1932 tn a stataront to the press rugerd- 
Sfirg the e mclusion sf ^ Russo-J-panose Neutrality Pact 
“ono state tnt such 1 pact c-uld bo concluded if it 
sara c*lculsted to bring sona borofit ta Seats on 
ear alapsoc befcre Japan replicd in a negative vain 
a the Scwiat's proposal. In this reply on 13 Doca::bcr 
1932, Japan stated that forml opaning of nogoti--ticns 
om tris subject wis Sn 
FF-6. Apin on 4 Jcnunry 1933, tha Scvict 
iovərment daeliwar-d a nate t:- tha Japaneso Governnant 
=Plyiny to the Jap^nase rojection sf thair offar for a 


a. 
19 POQ-ezyrassicn pict, and in reply on 13 Fabruary 1933 


1s proposel was 2g-in rajectead by Japan. 


FF-7. On 26 June 1933, prior to HIROTA's 


7 oppointnt as Foreign Ministar, nogotiations tere 


Y bpanca between Japan and the Soviat Union for the 
“URr-4. b. Ta 23,261-2, 
a iFF-5. mn. 744, T. 7714, c. Ex. 745, T. 7719. 
6%. 3232, 7.29,381. 
/Fe-6, a7. 74€, T. 7720, 
ee Sa bameta 7475 Ta 77270) 


-ports although Japan herself was not aetting up nev 
‘Winitery agtablishmants nlong the Manchukuo-S+viat 
e letter aatea 12 Hovenbor 1935.from SHIR.TORI 
> ABITA shows that Japan, nevertheless, had aggressive 
spiratico. tewards the Soviet and that these axistad 
the miena of tha Forcign Ministry as wall es in 
Bae . 
F?-1C. HIROT/.'s participation in dacisicna 
mas sures which atmed at opposing the Soviot cen bo 
fror the decisinn of tha Four Ministers on 
April 1936 to oske North China a spacial anti- 
tic and pre-Jnpanesa zone, while eventually 
11 China was t3 be pro-Jnpanase and anticadviet. e 
FF-11. Ina raport, datad 24 July 1936, drawn 
p by the Foraign Office, "Tho Probler of a Jopancsc= 
rası Political Convention" was raviewad. hila the 
porposs of a pact with Garmany was cited ss 4 
ns ^f dafensa agiinst coneunism and 4 necans t> cw- 
at the zanzca of the Soviet Union, the actual pact 
Ja continually referred to ns n “Japanese:-Germin 
Saiti n aa 
Fre-12. On 7 and 11 august 1937, the cocision 
-9. a. Ex. 3237, T. 29.456. 
b. Br. 774-2, T. 7883. 


n FF-10. a. Ex. 704. T. 7523. 
pa a. Ex. 3267, T. 29,385.) 
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purchase by Japsn of tho Chinuse Enstern Railusy. 
UIROTA, on buconing Foraign Kinister, continued the 
negotiations, which enduc in an arpreonent on 23 ‘arch 
1935. The history of these is fully set out in pars- 
graphs R-78-83 of this surmation. Honovor, thesa 
nagstintisuns zer) accompeniad by considerable .rsssura 
an the prt of Jopen. For instancu, on 23 Octobar 
1934, tha Russian Consulnto st Harbin crmplainad 
strongly tc the Janpanase Fornign Offica repriscntativa 
that the Chinose Snstern Railwsy hea baan subjoctoc t^a 
attecks, cestruction of tracks and property, murdar 
of railronc apents, and despite pravicus conpliints 
n. e>rroctive coisuras had boon weee Again on 
15 Decacbur 1934, the Vice-President of the Chinesa 
Eastcrn Railway quoted te President Li Shao Gun a 
nu:bar of unlawful requisitions of living quarters and 
buildings belonging to the Chinos: Eastern Railvey. i 
FF-8. Notes crchangao by HIROT; and Manchukuc 
show thet Japen guaranteed the perforranca of the cn- 
tract of thc Manchukuo Gnvarnoent in tha purchtsa ^f 
tie Chines: Eastarn mieye 
Fr-9. While HIKOTA in 2 speach nn 23 January 
1935 sccuscd th: Soviet Unicn 4f issuing anti-Japones- 
(Fre7. 2. Ex. 32235-A, T. 29,436. 


c. Ex. 748, T. 7739. | 
f. Ex. 749, T. 7742. 


aw so 8 OK, TS es 


na proposed policy of the govornmant was discussad 
ina tha eradicstion cf tho Russian menace was S 

F-13. HIROTA held tha position of Foruig¢n 
inistar whan the negotiations for tha AntisComintern 
Pagt were E dene was Propi r when, on 25 Novanber, 
936, tho .nti-Conintorn Pract and Secret /.ttachad Pact 
ctween Jepan and Germany wars signad. 7 

Fr-14. While tha Forotgn Office on 25 Lecar- 
har, 1936, issued a statement seclaiming the conclusion 
bf the dnti-Comintarn Pact nnd stated categorically 
'That tha prasant agreement was not directed against 
iho Sovict Union nor nny other snecifie E A 
HIAUTA in his capacity as Pramicr nttandod tha Inves% 
Ligation Committee maating of tha Privy Council on 
20 Novanbor, 1336, woare it was explainod that "tho 
prasunt Jopanese-Garrcn Pact comprises two pacts; Fact 
ng2inst the Conutunist Intornationalo and tha Secrat 
Attachee Pact rg<sinst ths Soviet Union. t this sars 
nouting KIROTA gave an explanatinn in which ha stated 
hat tho commnist octivities of the Soviut Union 
fonstituted a manoca tn Jnpan's East fsia pelicy; hance 
Japan hac insisted on the csoperntion ^f China in thie 
FP-12. 2. Ex. 216. T. 2720; Ex. 979, T, 9549. 
FF-13. n. Ex. 1106, T. 10,115. 


b, Ex, 36, Ex. 48. T. 5936. 
Fr-14, a, Ex. 2371, T. 18,395.) 


SAE ee 
regerd. 


FP-15. Subsequently, on 25 November 1936, 
HIROTA attanded the Privy Council maating whor2 the 


canclusian of the Anti-Comintern Pact was unaniasusly 


FF-16. When on 12 Novenber 1937, HIROTA as 
Foreign Kinister attended the meeting held to discuss 
the axtension of the Anti-Comintarn Pact, he raitaroted 
that this pact was solely a pact against S 
Further tho Bureau of Information of tha Foreign Office, 
which was under his direct control, issued a statenant 
of the conclusion of this extansion, in which thay 
expressed concern that tha trua purport of the pact — 
ttt it was not irected against any particular country - 
had not bean understood by all. * But no mention was 
mada 3f the Secret Pact which shows the completa 
falsity of these statements. 

FF-17. At a liaison conference held on 
15 January 1938, KONOEZ revealed that the Aray Ganer71 
Staff was aavocating cess2tion of hostilities in China 
in order to prepare for an attack on the Soviet Union, 
and that at a cabinet conference later on the same day 
(FF-14. b. Ex. 484, T. 
FF-15. » Ex. 485, T. 


FF-16. 2. 22. 492, T, 
b. Ex. 483, T. 5956.) 


opposed a ratio. Therefore, we oust abrogate it no 
mitter bow mch the other powors agrea to our proposals. 
fa are taking an unconditional stand." S Then defanse 
witnoss KONDO wss confronted with this statomant, he 
aU lrivetasceicced itato a OTa E 
Ciroct axptination he flatly doniad that HIROTA or 
QED had seid such a ening" On the sara day Ambis- 
sador Graw sant a talegranm to Socratary of State dull 
atating that tha Privy Council nad unanimously approved 
tas decisico to abrogate the Yashington Naval Treaty, 
and ha gtined the inpression that HIROTA dosired ta 
dalay tha fcrral notica until aftor the adjournmant of 
tha Loncon conversitions s^ that Japan would not be 
chargad vith disrupting E Nevertheless, HIROTA 
maintained in a spaech cn 22 January 1935 te the 47th 
Digt Sassi^n that such a withdrawal should not bc taken 
as an indication that Japnn intended to launch ^ut no 
‘ny arranent expansicn; on the contrary, Japan wos 
looking f-rwarc to tha cvnclusion of another pact tc 
sguccaed the washirgton Traaty. - 

FF-19. Such r, pact, hwevar, stood little 
chace of realization, especially, sinca at tha London 
(FF-18. jh Bea T. 37,668. 

a. I. 26.703. 


e. Ex. 58, T. 9199. 
T. Ex. 3247, T. 29,591.) 


the Diputy Chief nf Staff vant sn far as to advicata 
üs 

djract daaling nith Chinng Kni-shek. Uhila KASABZ 

gpa that tharo had bean considerable argument at 


ha i@eatings, na could not speaify the roascns. 


“Litheugh HORINOUCHI, who uss than Vica- 
brai¢pn Hinistur, wns creditad by HAR’D. as having Dade 
is statunent, ho culd net recall it whan ques- 
Sent 


III. Japan's Abrogation cf the “Inshingtcn 


FF-18, On 29 Locenber 1934 whilo HIROTA was 
areign Minister, Japan gave notice ef her intantion 


jo witnéraw from the Uashingt1n Naval Treaty, effactive 


a. 
scenber 1936 Ragarding this abrogstion, HAR/D., in 


Ex. 2789-4. T. 37,718. 

T. 22,653-?. 

Ex. 3790-2, T. 37,736. 

T. 29,87C-1. 

kx, 942, T. 9416; Zx. 1106, T. 10,115.) 


Naval Conference in January 1936, Japan insisteo on a 
common upper linit in placa of the 5-5-3 ratio, mhich, 
of course, meant that unless Britain om /rarica 
neglected their responsibilities in other parta of tha 
world, Japon would dominata the ‘Pacific. Rafusal 

by athar nations to accapt this proposal rasulted in 
Japan's withdrawol fror the Sateen A dascripticn 
of these nagotiations ana his rengons for their 

failure ts given by dofanse nitnass EKOUCTO. 

FF-20. Japan continued to expand her naval 
armapent by supplementary building programs. Tna one 
entitled "Third Supplanentary Program" aimed at the 
constructicn of a total tonnaga of 233,000 tcns plus 
34 auxiliary vassels by tha end of 1941. This prograr., 
according to witnuss KONDO, was prompted by tha 
increased naval preduction af the United OCAR 

` although he admitted that it was not clear that this 
arnamant was directed against Japan because tha 
United States was also proparing agrinst the adciticnal 
manoce cf the Western Axis B 

FF-21. Whan the Unitod Stntes suggastao to 
HIROT; that tha calibre for guns en capital ships should 
(PF-19. a. Ex. 2226, T. 15,977. 

be Ex. 9%5, T. S21. 

Ex, 3011, T. 26,783 ət seq. 


Ca 
FF-20. a. Ex. 3006, T. 26,662-69. 
boobs 2) 1698.) 
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3 7 
o>perate in this ragard, raitcarating Japan's policy 
of nt ambarking on the conatruction of a naval force 
dich would censtituta a menace, snd adhoring t^ prin- 
ciples put forth by Japan at the Loncon Naval Con- 
farance the ycar bator 

FF-22. In letters exchanged between HIROT.. 
lanc Graes in 1938, Japan again turnad down propnsels 
pat formerd by Great Dritain and america for a recip- 
ocal exeningy of inforcation on naval construction, 
et by aspionage actitities sha attempted to ascertain 


a. 
Awerica's naval atrangth. 


Such an attempt far racip- 
rocl axchanyje was made by Grew on § February 1938. 

a requestad information ragirding building of capitel 
ahipa, since, although Japan had not subscribed to 
the London Maval Treaty, Aneriaa as a signatory bad 
th: right of escalation in tha event a power not a 
party thereto eas building not in ecenfornity with the 
linits sat by the treaty. He also requestad that 
Japan satisfy the United States that she would not 
ecnstruct any wassel n-t conforming to these limits 
pricr t2 3 January 1943 without informing the United 


Statos of ber intent; otherwise the United States wnuld 


(FF-21. a, Bx. 58, T. 9231. 
FF~-22j.a, Ex. 1249, T. 11,184.) 
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‘MARSHAL OF THE COURT: The International. 
Military Tribunal for the Far East is now resumed. 

THE PRESIDENT: Atr. Tomyns Carr. 

ER. COMYNS CARR: FF-25, On 26 April 1934, 
HIROTA cabled various Japanese embassies, including 
those in the United States and Great Britain, regarding 
a conversation he had had with British Ambassador 
Lindley on the subject of Japan's attitude towards the 
Fine Power Treaty. HIROTA maintained that Japan had 


a. 
intention of doing sc. 


Yet, the First Report adopted 


i 
never violated the Nine Power Treaty nor had she any | 


by the League of Nations Assembly on & October 1937, 
during HIROTA's tenure of office as Foreign Minister, 
-omemmed Japan's actions as being in breach of the 
Wine Power Treaty of 1922 and the Pact of Paria of 1928. 
FF-26. On 20 October 1937 the Foreign Ministry 
, announced that the Belgian Ambassador had presented 
Foreign Minister HIROTA with an invitation to attend a 
meeting of the signatories of the Wine Power Treaty at 
Brussels on 30 etater 
FF-27. On 21 October 1937, Grew stated in his 
diary that while representations were being made to Japar 
to join in the Brussels Conference, HIROTA had revealed 
(FF-25. a. Dx. 3244. T. 29582. 


b. Tx. 962, T. 9474. 
a. Ex. 954-2, T. 9444.) 


b. 
be forced to-use hor right ef asenlation. 


FF-23. On 12 February 1938, HIROTA acknowlodsed 
Grew's meocrendun and in reply reiterated Japan's p>int 
thet it was impossible to obtnin equitable disarmazant 
by a mensure of qualitative licitation without quan- 
titative Limitation, Japan, therofore, felt unable 
ta give inforratirn reparding ecnatruction of vessals 
and falt unable to comply with the requast of thu United 
Statas on this ONALD 

FF-24, At precisely tha sano time that, HIROT: 
wna politely refusing aay marsuraa in naval limitation 
or infornetion, the Japanese Govarnoont wns conpagad 
‘n the constructicn of the battleshipa Yamate anc 
Musashi, both exceeding the treaty limit of 35,000 tons 


a 
and 16-inch guns. 


Yet, HIROTA on 4 liarch 1938 atated 
in a spaech to the 73d Liet Session that it would be 
well if in thu future there was an opportunity for tha 
powers to discuss naval ewe 
THE PRESIDENT: Dr. Carr, wa will recoss fir 
fifteun oinutes, 
(¢harcupan, at 1445, n rocass was 

teken until 1509, after which tha proceodings 

wore resured as follous:) 
(FF-22, b. Ex. 58, T. 9392. 
FF-23, a, Ex. 56, T. 9236. 


Ex. 913, I. 9820. 
Ex. 3289, T. 30,002,)* 
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—that—the-leaders-of- political parties were practic 


unanimous in their opinion not to partake in it. There 
was a strong possibility that the Foreign Office would 
turn down tha invitation since it did not apecify that 
the Conference did not arise out of the League of 
Nations resolution and the Imited States announcement of 


€ October. Japan declined the invitation of 27 October 


stating that in her opinion the action in China lay out- 
side the Nine Power Treaty. _ 

FF-28. This refusal was explained by witness 
HORINOUCHI, who atated again that the refusal of Japan 
to participate in the Brussels Conference waa not against 
the provisions of the Nine Power Pact, inasmuch as ‘the 
participation was expected to be detrimental to the in- 
ternal affairs of epee 

FF-29. On 16 November 1937, HIROTA axpresaed 
concern to Grew,over the reports that the final reso- 
lution of the Brussels Conference contemplated united 
action against Japan, fearing that if the Japanese presa 
got hold of such reports, it would have an unfortunate 
effect on public opinion, HIROT. added that Japan had 
considered the United States a likely mediator in the 


b. 
Sino-Japanese hostilities. 


(FF-27. Ex. 3383, T. 29955. 
Tx, 954-5, T. 9446, 


-28. a. Ix. 3260, T. 29698. 
Fas. a. Ix, 3284, T. 29957.) 


| 


I¥. HYROTA'S POLICY TCYVARDS MANCHUKUO 

FF-30. HIROTA was a member of the Cabinet 
which on 22 December 1933, made the decision that Man- 
ebukuo should be directed to form a monarchy. The 
Grafting of the declaration should make distinct the 
indivisible relationship between Japan and adaa 
While in a speech on 23 January 1934, he acclaimed the 
establishment of Manchukuo as an independent ea 


FF-31. On 1 March 1934, Pu Yi became Fmperor 


of Kanchuinn and an Inperial Reacript was issued to this 


effect, art an announcement made in the Manchukuo Governi- 


.. 
ment Bulletin. 


FF-32. On 20 March 1934, the same Cabinet made 


a decision regarding Japanese-Hanchurian Economic Ad- 


ministration. In this decision the policy was stated to 


include the secure establishment of Japan's world-wide 
economic expansion, while the transportation and other 
enterprises in Hanchukuo were to be restricted by the 


demands of the Japanese Empire; national defense was to 


be carried out by gpeedy development under the power and 
appropriate administration of the Enpiséia 

FF-33. On 9 August 1934, the Japanese 
(FF-30. a. Fx. 234, T. 3936. 

b. Fx. 3237, T. 29152. 


FF-32. a. Ex. 437-A, T. 5015; Ex. 2426, T. 19696. 
FF-32. a. Ex. 236, T. 2935.) 5 


b: 
—inister, et-that-timethe defendant HIROTA 


FF-35. On 21 Jaruary 1935, HIROTA in a speech 
reviewed the progress made in regard to extraterritori- 
ality and explained the gradual abolition of these extra- 
territorial Se 

FF-36. Despite Japan's publication of her 
desire for Manchurian independence, her real policy to- 
wards Manchukuo can be seen from a Privy Council Feeting 
on 3 July 1935, attended by defendant HIROTA. At this 
reeting which cas held to discuss the corclusion of a 
Joint Economic Agreement between Japan and Nanchukuo, 
hIKOT. stated regarding the formation of the committee 
that, since it was to be composed of four members from 
each country and one of the Manchurian quota was to be 
Jananese, in case of any difference of opinion between 
the two countries no decision would be disadvantageous 

Cn 15 July 1935, while HIROTA was Foreign 
Finister the above-mertioned Japan-Kanchukuo Economic 
Sgreement was eae 

FF-37. On 10 June 193€, a treaty between Japan 
and Manchukuo was signed concerning the residence ard 
taxation, etc., of Japanese subjects Ìn PManchukuo. This 
Ti. a A E 452, T. 5114, 29501. 


Tx. R50, T. 8417. 
Lx. 445, T. 5055; Ix. 851, T. 8433.) 


40,863 


Government issued a statement that it would be necessary | 


“| 


to relinquish Javan's extraterritorial rights if Man- | 


chukuo was to be allowed to attain full developrent. į 


This was to be gradually executed to avoid any sudden 
change in the lives of Japanese nationa | 
FF-34. On 26 December 1934, when HIROTA was | 
Foreign linister, an Emperial Ordinance was issued | 
setting up the organization of the Manchurian Affairs | 
Board, which fell under the jurisdiction of the Premier | 
and dealt with such things as the affairs of the ee 
Board, the co-ordination of Hanchuria administrative | 
affairs in every Ministry, and the superintendence of the’ 
€outh lianchurian Railway. Just how much independence | 
Kanchukuo was to have can be seen from the fact that 
four administrative officials were appointed by the 
Cabinet from among officers in the Army and eee 
a tuo-in-one unification was effected by combining the 
Commander of the Kwantung Army and the Ambassador to 
Vanchukuo. KUWASHIML in cross-examination agreed thet 
the Foreign Minister had direct supervision over the 
ambassador to Manchukuo and that he did not recall one 


instance when HINAMI, the Lmbassador to lianchukuo in 


1935, acted contrary to the instructions of the Foreign 


. LX. 2432, T. 19717. 
a. rx. 451, T. 5112.) 


treaty purported finally to give the Government of Man- 
chukuo the administrative rights over tha South Hanchur- 
jan Railway Zone in exchange for a completely equal 
trentment of Japanese and Manchurians, giving the Japa- 
nese the right to travel, pursue commercial, agricultural 
or industrial vocations, and enjoy all rights relating 
ie the lene 

FF-38, On 3 /ugust 1937, when HIROTA was 
Foreign sinister the igreement between Japan and anchu- 
kuo was concluded whereby the Manchurian Development 
Company was organized to strengthen peste further the 
bonds existing between the two countries. i 

FF-39. On 22 October 1937, at the time HIROTA 
was Foroign Minister a Cabinet decision was made out- a 
lining the establishment of heavy industry in Kanchukuo. 

FF-40, HIROTA was Premier when the Treaty be- 
tueen Japan and Hanchukuo was signed spat snlis the 
Tights of extraterritoriality in Hanchukuo. å This ín- 
cluded a manifest in regard to foreigners which en- 


croached upon the rights of nationals of the Unitcd 


States ag accorded them by the Treaty concluded between 


the United Statos and China. 


(EF-37. Tx. 237, T. 2944. 
FF-38. a. Tx. 438, T. 5018. 
FF-39. a. Tx. 239) T. 2960. 
EFA. Iz. Upaeey 

S bl rx, gaa, T. 9418!) 
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YV. HIROT/.'S POLICY TCWARDS CHINA PRIOR TO 
CHINA INCIDENT 
FF-41. During HIROTA's tenure of office as 
Forcign Minister from 14 September 1933 to 2 Avril 1936, 
as Premier from 9 March 1936 to 2 February 1937, he 
a menbecr of the over-all conspiracy which planned 
prcvared by diplomatic means and direct provocation 
high state of tension and unrest in China which 
culminated 1n the China Incident. During these ycars, 
while avoiding the actual use of armed force, the Japa- 
nese Government madc plans and took measures with 
threats of such use towards the ultimate inclusion of 
China in the Greater East Asia Co-Prosperity Sphere. 
FF-42. While in his specches and declarations, 
as an 22 January 1935 and 1 March 1935, HIROTA acclaimed 
bope for the stabilization of peace in China and his be- 
lief in the equality of Japan and cients was a 
rember of thc Cabinet which was at the time aware of the 
intrigues cf thc Forth China and Kwantung Armies to 
establish autonomous regimes in China and to sever the 
Eastcrn provinces from the Nanking rcgim:, thercby 
weakering it. The circumstances surrounding, and the 
conclusion of, the Ho-UMEZU Agreemcnt on 10 Junc 1935, 


provide onc demonstration of the usc of a small incidcnt 


(FF-42. a. ¥x. 3247, T. 29593; Lx. 3250, T. 29612.) 


40,868 


informing him that ruror tas prevalent thet the irny 
was intending to organize an independent state out of 
thw five provinces of Korth China independent of the 
Barking Regime. Thus a bloc of Javan, Manchuria and 
would be established. 
FF-45. Although witness KUWASHLY, stated that 
until the actual establishment of the East Hopei Anti- 
Comintern 4utonomous Acgime and the Hovei Chahar 
political council, the Foreign Office in Tokyo had no 
Imowledee of Ruse be nevertheless identified a tele- 
grar dispatched from acting Ambassador FUJII to HIROTA 
on 15 Novembcr 1935, giving information that there were 
reports on the progress of the independent movement 
fostcred by the Japanese military authoritics, and the 
reports were that North China had come under the control 


of Japan. He also identified a file of newspaper 


' cuttings regarding the North China autonomous. movemcnt 


as having circulatcd within the Foreign Office, shich 
cuttings had been scnt from Ambassador ARIYOSHI in China 


c. 
to Forcign Ministcr HIROTA on 27 Novcmber 1937. 


i 


FF-46. It must have becn obvious to the Forcign 


Office that such movements were well under way and yct 


- ( a. fx. 197. T. 2283. 


a. T. 2953€. 
b. Lx. 3242, T. 29537. 
c., Fx. 3242-2, T. 29542.) 
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as a protcxt for dominating territory and causing 
trouble. Using the murdcr of two Chinese in the Japa- 
nesc Concession at Tientsin as an oxcuse, the Ja-rneae 
requested tho withdrawal of Chinese military police, 

the Kuomintang Party offices in Hopei and other organ- 
izations, and the transfer of General Yu; to which 


Not satisfied with this, | 


demards the Chincae gave in. 
Cc. 
which ISHIKAWA 


the Japancse made atrcnger demands, 
stated were only suggcstions or representations. 


KUWASHIM:. admitted thet they were in the natura of an 


e. 
ultimatum, Under such demands the Chinese gave in 


and on 10 Junc 1935, the Ho-UNTZU Agreement was con- 


cluded. 

Fr-43. America's attitude towarda the Forth 
China autonomous regimes was mede clear by Hull, 
Sacretary af State, on 25 Feptember 1935, when he 


issued a statement on the political struggle which waa 
a. 
then taking place there. 


FF-44. Nevertheless, the Foreign Office did 
nothing te halt these activities, although on 2 October 
1935, WAXATSUGI, Scerctary General to the Japanese 


[mbassy ct Pciping, cabled to Foreign Minister HIROTL 


. Ix. 194, T. 2275-6. 
Tx. 194, T. 2276. 
tx. 24cl, T. 20787. 


| T. 29531- 
Ix. 2491, T. 20787-8. 
‘Ey. 938, T. 9403.) 


T ee 
no measures were taken. Consequently, on 24 November 
1935, a “Prenaratory Committco for autonomy in the Var 
Zonc" was organized subscquent to Japancse atterpts to 
charge the political structure of Xorth China and set 
up an Autona 


FF-47. On 25 November 1935, tho Japanese 


finally established tha Japanesc dominated and controlled 
Eastern Hopei Anti-Comintern Autonomous Council in the 
demylitari2z:d zone astablished by the Tangku Trucc. Thia 


cour¢.1 proclaimed independence of the National Govern- 
a. 


ment. Subsequently, on 18 December 1935, General 


Sung Chch Yuan was appointed Chairman of thc Hopes 
Chahar Political Council established for the admini- 


stration of l'orth China. 


FF-48. On 13 January 1936, Forcign Minister 


HIROTa sent "Gist of Plans for Dealing with Nerth China" 


to the Japanasc Ambassador in China. Tha plana were 


drawn up in the Foreign Ministry and daclt with the scif- 
a 
government of Nortn China, co-operation with Japan, etc. j 


FF-49. Simultaneously with the actting un of 


these autonomous rcgimes, HIROT: was preparing a plan, 
the casential policy òf which waa the securing of 
atabisization in Cast Asia by co-operation among Japan, 
a. Ex. 210, T. 2702. 
a. Ix. 210, T. 2702. 


b. Fx, 222) T. 2776, 
“PEAS eS a 2719 _—____—____________J 


C ee a E 


Manchukuo and Chin:. This bceamc known as “HIROTA! s 
Three Principlca," ord he first sct them out in a plan 
dispatched to the diplomatic consular officials in China 
These principles wcre: (1) control of anti-Japanese 
activities, (2) tacit consent to the independence of 
Lenechukuo end cultural and economic co-operation sith 
her, and (3) rcroval of comnunistic tendencies and in- 
Hines ifter considsrable discussions with the Army 
and Kawy, the plen mas adopted on 4 October 1935 by the 
Prenier ind War, Navy, Forcign and Finance .{inisters. Š 
Scerccy mwas to bc rairtaincd by the diplomatic author- 
iek Cr 14 Movember 1935, SUA, Consul Gcreral ot 
Parking, secretly informed HIROTA that Japancse troops 
were being ccncentrated in the wicirity of Ghanhai Kwan j 
and that "grave cwcnts might be caused if wrong measures 
are ae In conversation with HARADA a few days 
ister or the 30th Foverber, HIROTs stated with respect 

to this ecncentration of troops thet the movement of 


| 
these troops south would depend on ar Imperial Command. | 
This fact, however, shold be kcpt scerct from the | 


Chinesc, who considercd them er immediate threat; and 


| 
if they found out they were merely a bluff, the Chinese | 
| 
[j 


(FE-49: 2. Tx. 3254, T. 29625; Tx. 3255, T. 29630. 
Tx. 3265, T. 29630. 
rx. 3255, T. 29630. 

. za 3256, T. 29633.) | 
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put down, it assisted in the foll of the OKDA Cabinet 
and the formetion of n new Cabinet on 9 Farch 1936, 
headed by the defendent HIROTA.” 

FF-53. During hIROTA's tenure of office as 
Premier in December, 1936, the so-called Suiyuan 
Incident broke hee Defense witness KUWASHIMA claimcd 
thc incident was causcd by the activities of officers 
of the Kwantung Arny in Inner Kongolia ard wos Pa 
ressor for the change in, 6ino-Japancse relations. r He 
also stated that it would be naturel for HIROTA to 
ntterpt 2 diploratic solution since it was in kcening 
with his policy. Hc also denied that the Japanesc had F 
ary knowledge of the incident until it actually occurred. 

FF-54. Qn 11 August 1936, the Foreign Uinistry 
and other ministrics concerned drew up a program 
ertitled “Isportant Decisions re Internationol and 
Hetionnl Policies, the Second Administrative Policy 
towards Korth Chine." The main purpose of this policy 
wcs to set up an anti-communistic, pro-Japanese ard 
pro-lanchuricn arca, to prepare cgainst an invasion by 
the Sovict Union and to make North China a base for the 
to-opcration of Japan, Manchukuo ond China, as well as 
for mutunl oid. Plens were made for the guidance of 

CER. Toe T. 70€. 


a. T. 2955 
b, Ex. 3242, T. 29493-4. 
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would start to causc trouble. In addition, if the baa 
military faction discovered that China had learned this 
secret, they would taka strong e 

FF-50. SUL reported on 21 November 1935 that 
these principles had been presented to Chiang Kai-shek 
by .mbaasador ARIYOSKI who had accepted them and hed 
no ‘counter ori A 

FF-51. Defense witness KUWASHIMA in his testi- 
mony regerding these ecrly peacc moves stated that al- 
though until Kay, 1935, Siro-Jopancse relations had 
inproved, the attempted assassination of Tong Yu-jen in 
Deccmber brought about a considerable chanre in these 
improved reiccles Again, on cross-cxamination he 
stated thet the difficulties in the negotiations were du 
to the Chinese and stotcd that HIROTA was willing to 


continue negotiations. 


FF-52. HIROT.. on 21 January 1936 publicized 
ü. 
these threc principles in a specch to the Diet. This 


was immediatcly followed bv shot is known as “thc 2€ 
Februcry Incident," whcn a large group of army officers 
and men terrorized Tokyo “in an ettempt to gain control 
of the government, Although the revolt was subsequently 
(FF-49. ʻe. Cx. 3779-/., T. 37674. 
FF-50. c. Fx. 3257, t. 29035. 
FF-5]. . Tx. 3241, T. 29492, 
FF-52 rae 29452 | 

52. Cr 6 ý 

b. Tx. 176, T. 1831-3.) 


Hopei end Chahar political powers by purging the govern- 
rent system arid increasing Japonese influcnce and for 
the guidance of the East Hopei Autonomy Government hy 
reformation of the internal administration. Attention 
was to be devoted to the economic development of Forth 
China, specifzing that iron, coal and salt existing in 
the province should be utilized for "our" national 
deton aE 

VI. OUTBREAK OF THE CHINA INCIDENT AND 
ATTEMPTS TO SITTLE SAME 

FF-55. On 7 July 1937 the Marco Polo Bridge 
Incident broke gage As eho EH HORINOUCHI steted thet 
the Foreign Office did not have the slightest inkling 


b. 
about it. 


217, T. 2740, 
198. T. 2318; 
248, T. 3427; 

. 254, T. 3430. 
3260, T. 29684.) 


EF-56. HOPINQUCHI testified that immediate- 


lv after the outbreak of the China Incident HASHIMOTO, 
Gun, negotiated & local settlement of the affair which 
wes finally signed on 11 July 1937. The terms were: 
1) apologies for the incident by the 29th Army, 
(2) withdrawal of Chinere forces from Marco Polo 
Bridge Area and (3) control of anti-Japanese organi- 
battens. Yet, on the same day the KONOP Cabinet 
parsed a resolution to senc rore troops to the erco 
Polo Fridge Ares E fave approval to the 
åry'r proposal to acbilize necessary forces in the 
homeland and dispatch continrents from the Kwantung 
and Yorean armies to reinforce the Yorth China Sta- 
tionary Forea.cs In view of this, HORINOUCHI's attemrt 
to erplain away thig decision as a »recautionsry mo- 
bilization measure, stating that HIROTA consented to 
this Cecirion with reservetions and that the eyclu- 
“ive purpose of it was the protection of Japanese 
nationals, reems most unlikely In sduitian, in the 
rerort of the Personnel Affairs Section on “The China 
&ffair", it is stated that at a Cabinet Meeting on the 
llth July en important decision wos made to take nece- 
sary ftcpe in connection with the dispatch of troops 
FF-56. a. "x. 3260, T. 29,685 

b. T. 2455 


c. Fx. J260, T. 29,683 
d. . 3260, 7. 29,689 


accerted thet of the Japanese Army vithout question. 
dn spite of BORI¥OUCHI'e excuse that the purpose of 
Japen was solely to protect Japanese interests, the 
Japanese army again on the 14th attacked the city 
of Taping on an intensified scale rith artillery 
ne 

PF-572. 20 July 1937, another Cabinet 
meeting was held and the decision wars made to mobil- 
ize three hone divisions for dispatch to China; the 
mobilization order for which was issued an 27 ep oe 
On 26 July, a Japanese ultimatum was handed to the 
Chinese requesting the withdrawal of troors from the 
Peipinr area in 24 ure HIROTA, in e speech on 
27 July 1937, and also in a statement to the press on 
2 September 1937, blemed China for the incident, 
accusing her of reinforcing her armtes there and also 
rejecting Japanere-Chinese local areae but he 
Gade no mention of the swift mobilization noves by 
Jepen. 

EF-58. In July, according to HORINOUCHI, a 
draft settlement terms for Chins wer agreed upon by 
the Frenier and the Foreign, Yevy, end War Minieters, 
and approved by Foreign Minister HIROTA on 5 august 1937. 
FF-56. - 29,751-52 c. Ex. 2497, T. 20.876 
t-57. 


234 Ex. 2503, T. 2C,873 
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a. x. 3 bo, T. 29,690-1 
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to Forth China and also to teske hast’ measures for 
rtrengthening the staffs of diplomatic officer in 
Porth ching While HORINOUCHI purported to have 
knowledge of HIROTA'r part in the negotiations to 
zettle the China Incident and testified to everythinp 
Fe sai and did, he could not recall an obviously 
important telegram to the effect that China had 
accepted Japan's demands on 12 July 1937. j This tele- 
gran. according to HARADA, wes received on the after- 
noon of the 12th end stated that China had accepted 
all demands. The demands, according to HARADA, 
differed from those quoted by HORINOUCHI and were: 

(1) withdrawal of troops, (2) guarantee of the future, 
and (3) punishment of responsible officers. "hile 
HARADA quoted the military reporter as describing this 
as "a very sincere answer", the Army considered it a 
Chinese ruse to stop Japan's nilitery prerarations. 
Since the Chinese version of the affair put the blare 
upon the Taranee i it is obvious that these terms 
could have been agreed upon only under threat of force, 
whichever verrion is correct. HORIXOUCHI admitted 
that tre Foreign 'inistry wade no independent attempt 
to find out which version was correct but einply 
FR-56. rn. y. 260, T. 3487 


a T. 20,955 
. Fy. 3780A. T. 37680 


= 


esses 


i 1 
of unfortified zones along the “iver Pai-Fo and the 
withdrawal of Japanese and Chinese troops from the 
areas specified as such, (2) no annexation of terri- 
tories, and (3) no ndeni tien Fowever, no such 
document was produced. It appeare that chile FORINOUCHI 
himself could not produce this document, the same term: 
as those to which he referred are included in “Plan for 
Disposing of Incident", which was approved by the 
Premier and the Foreign, Army and Navy “inisters on 
7 August 1937. hile this included the three teros 
vhich HORINOUCHI himself mentioned, it also covers a 
far wider field, which eonsiderably alters the inter- 
pretation of trese terms. For instance, although 
settlement war cited as the main purpose, it was also 
stated that “we should be determined to exercise mili- 
tary power on a large scale and for a long period of 
time. Therefore, by taking necessary steps in this 
direction, we should make quick preparations so as to 
be able to meet any development in the situation." 
It is clearly shomm thst military action was to be 
Prepared for and exploitation of materials necessary 


for military purposes was to be carried out. 


FF-58. a. Tx. 3260, T. 29,692 
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The demilitarized zone#, which were to be set up, 
apparently rere to be demilitarized to the extent 
that Chinese forces rere to sithdraw from vhat had 
been Chinese territory and that area was to ba 
policed by the Chinese Peace Preservation Carps, 
whose strength wa! to be decided by tre Japanese -- 
giving the Japanese in effect all they desired. Also 
included vgs the promise rhich Japan continually 
attempted to extract from Chine -- "that China rould 
give a tacit promise ta lesve lanchukuo aes 
KATABE, rho vas a section chief of the General Staff 
and tho took cherge of the affairs relative to tect- 
ics in the Central Military Suprene Command from 
March 1937 to February 1938, testified to the s1tua- 
tian during this time, but professed ignorance of this 
Eeeting of 7 August. ; 

FF-59. Even Cermeny et this time-condemed 
the Japenese in regerd ta their actions in Chin: es 
revealed in e telegrem from the erman Foreipn Minis- 
try to the German Embasay in Tokyo, dated 28 July 
1937, compleining that Japanese eggression in Chine 
contrary to the Anti-Comintern Pect and ras forcing 


a. 
Chine into the arms of Russie. 


FF-58. b. ". 3735, T. 37,219 IF-59. a. Pr.486, T.5975. 


c. Ex. 2582. T. 21,974 
d. T. 22, 029 


Fr-61. On 9 august 1937, the Shanghai Inci- 
dent or "OYAMA Incident" broke out, mhich PORINOUCHI 
attributed to the killing of a Japanase Naval officer 
ty Chinese Pocos though independent enquiry 
vould hive shoin tha obsurdity of the Japenese version 


of this affair as appeers from the cross-eremination 
b 


“of TAKEDA. In eddition, the Prerier and the Foreign, 


àire» and Nevy Ministers on 7 August 1937, decided thet 
the “Frinocipel ereas for using military force on lend 
fhoall be Yopei-Chahar end Shane had. ak, Defense vit- 
nese KORIKOUCFI. when questioned, denied knorledge 
Tcgrrding © Cabinet meeting on 12 August 1937, which 
4ecided to cithhold the mobilization order, despite 
the fact that he had testified concerning the incident 

stated thet reports: and studies were forwarded to 

Toreign Office and that HIROTA himself had done 

in his powcr to bring ebout a local a NIE 
Porever, EARADA on 13 dugust 1937 refers to this 
Catinet necting, quoting HIROTA as heving said, “If 
we ould announce the issuing of the mobilization 
order, then the situation will be troublesome, so at 
Yesterday's Cabinet meeting, it var decided thet the 
wobilizsti{on order will be issued but not ancien 

- 58, T. 3305> tx. 3260, 7. 29693 
T. 37219 


sie, T. 37687 


FF-60. In early August Fmissery FUNATSU 
waa dispatched by HIPOTA’to help settle the affair. 
His mission ras to be kept secret and instructions: 
were sent by HIROTA to this ELLE A draft pro- 
posal of demands vhich vere to form the besis of 
FUNATSU's negotiations vere cabled on 7 August to 
Ambassador KA¥AGOS. These terms differed from tha 
previous local terms and requested: (1) majority of 
Hopei Province and siz provinces of Chapei to be 
declared a demiliterized zone, (2) abrogation of Tangku 
Truce, (3) liquidation of the Fopei Chahar and Fast 
Mope! administration and direct edministration of the 
erea by Nanking Government, (4) aconomic cooperation 
between Japan and China to be arranged. "Nore instruc- 
tions as to the form of these negotiations were sent 
bv HIROTA on 7 August, after consultation with the Navy, 
Wer an{ Foreifn Ministers. These instructions im- 
pressed the importence of the Chinese initiating the 
trite.” Waverthelexcs. OKAMOTO E tated EHAE the out- 
break of the "OYANA Incident" on 9 August in “Shenghei, 
where the negotiations vere teking place, brought 
about z rupture and eubeequcnt failure in the nego- 


tiotions. 


F=60. e. Bx. 3275, T. 29917 
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HIROTA, in a speech on 2 September 1937, biamed Chine 
for the incident, attributing it not only to the murder 
of tuo Japanese sailors but also to the fact that 
Chine hac violated the agreemant for the cessetion of 
hostilities (1932). ` again, on 5 Septerber 1937, 
HIROTA attempted to justify Japan's attack on Shanghai 
on 9 August by placing blame on the Chinese; ; however, 
within lass than forty-eight hours after the initial 
incident, Japan had concentrated ebout thirty rer- 
ships in Shanghai end increcsed hor armed forcas there 
by several A and HIROTA himself gove his 
aporoval to the increase cf Japenese marines in Shang- 
hai and th. dispatch of thesc varships there 

FF-62. ARITA was then dispatched on a tour 
of i'enchuria, Peiping and other places, and ras also 
to conduct unofficial conversations in Shanghei rith 
the Chincse, but these conversations did not mater- 
dialize due to the fact that the situation did not taka 
a favorable turn for his visit to Eene RAINE: 

FF-63. At the saco time that these moves 
for ecttlement were supposed to have been made, the 
central authorities in Tokyon cere going on with mo- 
bilizction measures. For eyample, on 24 September 
Ermi f. "7. 2593, T. 20 1873 FF-62. a. Ex. 4260,T.79,694 

E- Ty. 2503. T. a. B68 


"x. 5B, pe 305 
h. x. 56 
slams 


ecided on the mobilization af 
divisions and the holding of four other divisions in 


s. 
readiness. HORINOUCHI egreed that something to this 


effect had been decided. 4 

Fr-64. Gren'r offer of modiction to HIROTA 
an 22 July 1937 rea rejected by the lattcr, rho stated 
that locel settlement was still hoped 5 Sane Again 
on é dusust 1937, the Aritish Goverment proposed to 
the United Statas thet an Anglo-American offer of good 
offices de extended to both the Chincse and Jepenese 
and requested the opinian of Dodds and Grew on Jepen's 


b, 
probetla reaction tc such en offer. 


Hence, on 10 
August 1937, Grew offered his help to Foreign Minister 
HMOTA in the present situation, stating thet he hed 
been authorized to say this was a definite offer of 
food officcs. He suggested arrenging £ meeting of 
Jzvanese and Chineze plenipetentieries to conduct 
Rerotiaticeeees According to HARAD/, HIROTA's per- 
sonel idea for Japanese demands, which he expressed to 
the British Anbassedor round 26 September, werc: 
(1) setting up of e demilitcrized zone by drawing o 
line slightlv south of Tientsin end Peiping, end 
stctionirg Chinere end Japanese tronpe there, (2) 
FF-63. c. Sy. 3782A, T. 37689 

F- T. 29.766 


Fr-6¢. a. ®t. 396C. T. 297692 
è. T. 3279, T. 26.934 
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n Y¥-65. On o Octöbsf 1937, “An orme | 


Ragarding the Settlement of the China Incident" 
vas drawn up and signed hy the Premier and the Army, 
Pary ant Foreign !finisters (HIROTA). It stated that 
the object of the diplomatic maasures was to induce 
China into a position Japan desired and to make her 
give up anti-Japanese and pro-communistic tendencies. 
Japan was to prepare militarily for any change in 
the situation by anforcing nation-wide mobilization. 
Plans were formlated concerning the administration 
for North, South ant Central China areas, and the 
conditions for settlement of the Incident were 
dacided upon. Simultaneously or subsequently to 
the troca, negotiations regarding the readjustment 
of Sino-Japanese relations ware to be conducted to 
inclode: the recognition of Manchukuo by China, 
abolition of Hopei-Chahar Council and Eastern 
Hopei Regime, conclusion of anti-Comintern Pact 
between Japan and China, and suppression of anti- 
Jepanise.** 

FPF-66. Again on 27 October, HIROTA met 
Craigie wbo offered ta do anything in his power to 
help settle the China Incident, ta which HINGTA 


FF- 
£5: M262 7. 2771. 


recognition of ‘'snchukuo, (3) cassetion of anti- 
Jepenase movements, (4) defense agninst comunism, and 
(5) egun? diplomatic opportunity in Morth Chine. ; 
While HORINOUCHI agreed in genere) that this ras the 
gist of the demands, he refused to adcit thet’ Jepen ras 
using her military geins to obtain the recognition of 


Manchukuo, elthough he edmitted that HIROTA had for 


vears been attempting to persuade the Chinese Government 


to eerec to this. Nevertheless, Japan took no 
steps to pursue the subject of Anglo-American good 
offices, elthough HORINOUCHI stated that a decision 
was made by the Premier, the Toreign end War Minirtere 
to request the good officez of e third pover z in the 
event that negotiations or the basis of the terms in 


the .ugust plen failed. 


FF-64. d. Ex. 37834A, T. 37692 
a. T. 29,767-70 
f. Fẹ». 3260, T. 29,695 


replied that it ne Ane to have the assistance 
of Graat Britein. On tha basis of this “faaler," 
HIROTA discussed with Craigie the possible peaca 
terms.** HORINOUCHI admitted that at this time 
there vas a strong anti-British movament in Japan 
and that HIROTA on ] November 1937, stated that in 
view of the fact that Britain was the most suitable 
mediator in the dispute, such movements would be 
troublesome and embarrassing to Jaane He could 
not, however, recall the and of the conversation in 
chich HIROTA expressed the fact that Japan might 
eventually have to fight England, although at that 


moment the time was not ripe” 


for an Anglo-Japanease 
war, Although HIROTA was supposed to be so amrious 
for Britain or America to mediate in the dispute, 
neverthalesa, their offers of good officas were 
turned down. According to HORINOUCHI, this was 
because of Army opposition, and it was contrary to 
HTROTA's wish that Germany wos finally selected as 
the mediator. `“ 

FF-67. As can be seen, Japan did not 
actually wish for British mediation. SATO‘s speech 


on 25 and 29 August 1938, in which he reviewed the 


FF-66, 


a. T. 29741. 
b. T. 29793. 


c. Ex. 3784A, T. 37695. 
d. Ex. 3260, T, 29709. 


u 


-ait aa a a aM 
i policy regarding ihe China inciaent, condemned 


Britain as a supporter of Chiang Kai-shek and 

called for the elimination of British economic support 
Also, at the very time at which HIROTA 

was consulting with Craigie on the subject of this 

mediation, Japan had already on or about 26 October 

1937 requested Germany to use her good offices in 


the dispute, ”®" 


As late as 5 November 1937, HARADA 
recorded that HIROTA had very recently in a conver- 
sation with Craigie on this subject assured the 
latter that it would not do at all for Germany or 
Italy to act as intermediaries.~* HORINOUCHT attempted 
to explain that Japan was advocating a joint German- 
British intervention,°* yet no mention of such a 
coalition was made by HARADA. It appears very clear 
that HIROTA wished to give the British Ambassador the 
impression that Britain was the best mediator, but 
he actually bad no intention of using her good 
offices and had already agreed to German mediation 
when he hypocritically consulted Craigie. On 5 Novem- 
ber 1937, certain peace terms were proposed to the 
Chinese National Government by Japan through the good 
ae Ex. 2235, T. 16069. 

b. T. 29796. 


c. Ex. 3785A, T. 37697. 
à. T. 2979 


paace would be "reasonable" and "not a foot of 
jChinase territory would be kept by Japan."** 

i 72-69. Subsequently on 28 and 29 November 

and 2 December, Germany again communicated Japan's 
intentions to tbe Chinese government stating that in 
spite of recent military successes gained by Jepan, 

the terms proposed by the Japanese Government in early 
Eovember were still the same."* From the fact that 

on ? December 1937, HIPOTA had told KONOYE that he 

had told tha Chinese that if the war situation changed 
the terms would also change, it may be inferred that 
not only did HIROTA issue false statements to the 
Chinese, but shen it so assisted him, he did so to 

his omn colleagues." HORINOUCHI stated that a Liaison 
Conference was held on the 20th to discuss new terms, 
and the four main points were decided on.°* XO 

we both in his diary?’ and in cross-examination * 
that he attended the Cabinet meeting on 21 December 
1937 where the actual terms were decided and stated 
that Foreign Ninister HIROTA was given full authority 
with respect to the handling of the terms. These terms 
were: (1) Chinese were to cooperate in anti-Comintern 

am? Ex. 3786A, T. 37698. 


c. Ex. 3260, T. 29702. 
a. Ex. 2255, T. 16222. 


F68. 
. Ex. 3284, €. 29957. 
FF-69. 
ae 


» Ex, A86B, T. 5983._ 
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FF-68. In a decision of the War and Foreign 
Ministries on 22 October 1937, it was stated that 
when the military purpose was practically attained 
the Nanking Government under force of this pressure 
would sue for peace. Again, it was stated that it 
would be a good mave for England and the United States 
to draw China into negotiations, while it would be 
excellent for Italy and Germany to act as the media- 
tors on China's request. Care was to be taken not to 
publicize any moves towards mediation, in case it 
gave the impression of weakness." Defense witness 
HORINOUCHT professed ignorance concerning this neeting 
and denied that peace moves were to be made whan 
Japan had attained her end in China. He contended 
that the military operations there were confined to 
the safeguarding of Japanese interests, irrespective 


“| of the fact that such "safeguarding" appeared to 


necessitate the occupation of large parts of China." 


On 16 Movember 1937, after German participation had 
already commenced, HIROTA in a talk vith Graw stated 
the United States could assist by persuading Chiang 
Kai-shek to negotiate for peace, and HIROTA said that 
FF-67. FF-68. 


e. Ex. 486B, T. 5983. ae Ex. 3268, T. 37245. 
b. T. 29786-93. 


olicy, aunfortified zones werc 


1/3) there were to be necessary reperations from 
2fhinese Covernnent, (4) there was to be close econonic 


3\elations betreen Japan and China. These, HORINOUCFI 


teted, were naturally more severe than the August 
erms.'* According to HARADA, the terms first pro- 
sed to the Cabinet were of a concrete character at 
he request of the General Staff who wanted to stop 
he war as soon as possible, but the Cabinet, at the 


nsistence of KIDO,, changed them to the above- 


mentioned four abstract terms. HIROTA advocated the 


Inclusion of Shantung in the area of a nen Chinese 


43 Povernment nee 


FF-70. On 20 and 27 December, the Japanese 


ith ar explanation that the new comitions were pro- 


posed by Japan because of the change in circumstances. 
FF-71. On 24 December 1937, the Cabinet 
Council decided on "Outline of Measures for the china 
Incident." While they had only just commenced nagotia- 
tions with the National Government for settlement of 
the affair, 1t is stated in the decision, “we shall 


f. Ex. 3260, T. 29702. A. Ex. 486B, T. 5984. 


e. Ex. 3788Å, T. 37709. 
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nat necessarily expect the conclusion of the 
negotiations with the Yanking Government, but while 
striving separately to save the situation, we will, 
as the ailitary oncretions progress, in order to 
cope with the draw-out resistance by the Nanking 
Goverment, taka mersures according to the following 
policy in North China and Central China ereas." * 

F?-72. On 5 January 1938, Ambassador 
Dirksen informed the Graan Foreign Office that 
Japan wos impatient for a sift reply from the Chinese 
regarding the proposals because new military opera- 
tions were being planned ."* 

FF-73. On 10 January 1938, Ambassador 
Dirksen cabled the German Foreign Pinister once more, 
stating that HIROTA was insisting on a reply from the 
Chirese with the utmost speed, and the military were 
demanding an immediate and clear answer.” * 

FF-74. In a memorandum of von Neurath dated 
10 January 1938, he recorded that TOGO explained that 
although Jepen wished peace with China, she would 


carry on the fight to the bitter end and terms would 


Age harder the longer the fight continued.** 


= 


E-Z 


x T-73. 
e. Ex. 3263, T. 29875. a. Ex. 4865, T. 5993. 
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Mat only did Japan, in these proposed conditions, 
enll for recognition of Manchukuo and Tenunciotion 
of anti-Japanese and anti-~Monchukuo tendencies, but 
also required the establishment of an organization 
in North China to realize the co-prasperity of Japen, 
Manchuria ami China, and the establishment of an 
anti-communistic self-government in Inner Mongolia, 
amd also the conclusion of an agreement regarding 


exploitation of natural resources and duc reparations 


PF-77. Even the Germans were doubtful of 
Japan's true intent in the negotiations as can be 
seen in a telegram from Ambassador Trautmann, dated 
11 January 1938. In this, he stated that "The 
Japanese seem to be altering for the second time 
their statements which were sant through us. «a e 
transmission of such altered stetemants ła considered 
here as e ‘dirty trick’ which the Japanese are playing 
on ns.""* On 13. January 1938, Trautman cabled the 
German Foreign Minister that the Chinese Government 


hed replied to Jepan, stating that the altered terms 


wer: too broad in acope and raquesting they be apprised 


of the n-ture and content of the newly submitted 


-76 Fr-7?. 
FF: T6- Ex. 3264, T. 29837. a. Ex. 486D, T. 5989. 


FF-75. On 10 January 1938, a Cabinet con- 

ference was held to discuss the settlement of the 

hina Incident preparatory to the Imperial Conference. 
åt thia conference, it was revealed that the General 
taff considered the peace terms too aggressive and 
felt they might thus impair further diplomatic rela- 
tions, and so advocated a meeting in the Emperor's 
presence to prepare a counterpolicy against the 
omestic tendency which was likely to become too 
egressive. The Foreign Office and Navy applauded 
this view and agreed it night be a good thing to hold 
the proposed meeting in the presence of the Emperor 
in order to keap the said spirit alive.** 

FF-76. But on 11 Jamary 1938, HIROTA 

ttended an Imperial Conference for the purpose of 
deciding the national policy towards China. At this 
onference, the main policy of Japan was stated to be 
he satablishment of a Japan-iManchukuo-China bloc. 
Negotiations with the Chinese National Government 
were not to be barred 1f China sincerely asked for 
reconciliation, elthough the terms which vere set out 
es being applicabla in such a cese tere so severe that 


any hope of agreerent vould be virtually inpossible. 


T-75. 
a. Ex. 3265, T. 29855. 


Sears 
FF-78. HORINOUCEI said that since the 

Japanese Government had submitted a detailed ezplana- 
tion together with the four fundamental principles, 
they were angerdd with this Chinesc reply, consider- 
ing it an artifice to delay the settlement on 

pur pose.°* HORINOUWHI stated thcac details covering 
reporations, etc., were submitted through the German 
Ambassador. ”" Meverthelass, when on 14 January 1938, 
Dirksen cebicd the Gorman Forcign Miniater informing 
him thet HIROTA had seid he was very angry at the 
“meaningless Chinesa declaration," the German 
Ambassador reported he replicd to HIROTA that the 
Chinese Government had knowledge of only tho four 
fundamental conditions and any further communications 
from the Foreign Minister to tho Chinosa Governmant 
had been forwarded in a very indefinite form in 
complinnce with HIROTA's tishes.°* Defense witness 
KAWABE too admitted that the General Steff kad pro- 
viously edvocated clezrer terms end were anxious for 
2 scttlcment with China, clthough tho actuel tarms 
which vere agreed on at thc Cebinot mcoting of the 

FETS. T. 29810. 

sue c. Ex. 4863, T. 5986. 
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21st December wore oxpressed abstractly and oxtremoly 
consi Yet, witness HORINOUCHI not only failed 
to recall whetber these negotiations, were presented 
at a Cabinet mecting, but also that the General Staff 
edvocated a swift solution to the conflict ,°* even 
though bis testimony had in effect been largely 
devoted to thesc peace proposals. Again, this 
obvicus lying 1s demonstrcted by an ontry by HARADA 
op 15 January, where he makes referenca to the 
Foreign Hinistcr's (HIROTA) remarks that the Chincse 
wore well eware of the concrete proposals ond were 
bluffing end, thorefore, there was nothing to do but 
launch the alternative plan of long-term warfaro.!* 

FF-79. KAWABE stated thot he was not aware 
that the Chinese Government had on 15 Jmuary requested 
more detailed peace terms ond had assured the Japanese 
Government that they were not doing so for purposes 
of evasion."* Trautmann stated in a cable on 15 Jan- 
uary 1939, that KUNG had requested that a report be 
forrarded to Foreign Minister HIROTA informing hir of 
China's sincere wish for peace and earnest wish to be 
informed of the nature and contents of the basic 
conduerensae 


FF-78. 
da T. 22946-50. 


T. 22060. 


e, 7. 29803. b. Ex. 3736, T. 37264. 


cara for the National Goverrment hereafter, and 
expects the establishment and development of a new 
government of China that will be a worthy coalition 
with our Empire.""" While HORINOUCRI asserted that 
this statement was so worded as to leave room for 
further negotiation with the Nationalist Government, °- 
this cannot be gathered from its text, and KIDO 
referred to it as a fixed policy and an epoch-making 
announcement t" 

778l. On 16 January 1938, the Japanese 
Toreign Einister handed to the German Ambassador 
Japan's statement recarding the breaking-off of 
negotiations between Japan and China for transmission 
to Hankow.** In a cable to the feichsminister on 
17 January 1938, Dirksen condenned the action of 
Japan jn b:eaking off the negotiations and cited her 
as being responsible to the world for such action.” 
HIROTA himsotf, when reviewing the negotiations in an 
address to the 738 Diet Session on 16 February 1938, 
seid that Japan had never tried to compromise with 
Chiang Kai-shek and vould only enter into direct 
regotiation if Chiang Kai-shek accepted the Japanese 
TED ee 3563. el px: 4863, T. 5997. 


e. Ex, 3266, T. 29705. b. Ex. 4866, T. 5999. 
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FF-80. Without making any attempt to comply 
with China's request for a more detailed explanation, 
the Japanese Cabinet Council met on 15 January to 
discuss this reply, and a decision was subsequently 
made “hot to deal with the National Gavernment" on 
the basis that the Chinese reply lacked sincerity.*° 
That this announcement had, in fact, been considered 
more than a month previously can be seen from HARADA's 
diary of 11 December 1937, in which KONOYE remarked 
that "when Nanking falld, Chiang Kai-shek's govern- 
ment is going to collapse and KONOYE is going to 


issue a statement withdrawing recognition from 


Chiang's government.">* Although HIROTA telephoned 


HARADA on 17 January, stating that "As the Chinese 
Government failed to accept the proposal (determined 
by the Japanese Government), the Council, held in the 
Bresence of His Majesty, arrived at a decision to 
launch into the alternative plan," he had at a meeting 
the previous day personally advocated that very 


decision, °- 


which is not to be found in the statement 
of the decision of the Imperial Conference. This 
statement of the decision was issued on 16 January 
1938 and declared the "Imperial Government will not 


a. E 
b. 


terms, and that Japan had pursued a policy of chas- 
tising China in order to changa her attitude.°* 
FF-82. In an address on 22 January 1938, 
HIROTA attempted publicly to explain away the failure 
of the negotiations, placing the responsibility on 
the Chinese and claiming Japan hed no intention of 
Separating: North China from the rest of the country;°*" 
whereas, only a month previously on 24 December 1937, 
HIROTA had been a party to the policy decided for 
the North China Central areas in the event of failure 
of negotiations. In this it was stated that it was 
vital to create a new North China Regine capable of 
winning public confidence not only in North China, 
but also in Central and South China. Areas to be 
included in the new North China Regime were mainly 
Hopei, Shantung, Shanshi, ane part of Chahar Province. 
Regarding the economical development, its object was 
to strengthen the synthetic relations of Japanese 
and Manchurian economy and to increase the production 
of necessary materiels for the national defense in a 
broader sense in Japan and tionchuria Irmediately 
follo-ing the fall of Kanking in December 1937, moves 
were made to establish a new regine in China, Tha 


ay} FF-82. Fr -82. l 
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Shanghai-Tatao Nunicipal Government was organized 

in Shanghai on § December, and the Nanking Public 
Order Maintenance Association and the Hangchow Public 
Order Uaintenance Association were established on 

1 January 1938. The Restoration Government itself 
was to be formally established on 28 March 1938 and, 
as a result, a number of local governments were then 
going to be created under its control. Thus, the 
provincial governments in Kiangsu Province, Chekiang 
Province, and Anhui Province, and the Governor's 
Bunicipal Public Administration office at Nanking 
ceme into being on 23 May, 20 June, ?3 July and 

24 April 1939, respectively; the Governor's Municipal 
Public Administration office of Shanghai sas estab- 
ished on 28 April 1938; all were established only 

a few months after this obviously meaningless declar- 
ation of HIRGTA.~" 

FF-83. On 27 January 1938, the program for 
the direction of the Central China Administration was 
decided on, the fundamental point of which was to 
establish a highly pro-Japanese regine, dependent 
on Jaren." 


FF-84. Japan, having discarded any thought 


F82. Fr-83. 
c. Ex. 463, T. 5296. a. Ex. 463, T. 5311-15. 
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@4sintegration within the enemy's army and to 
#lienate the pecple's minds. He then set out the 


sethods to be adopted in their particular aroas. 


of peaceful settlement with Chiang Kai-shek, now 
set out on preparations for a long drasn-ott conflict, 
es evidenced by TOGO's interview with von Neurath on 
28 January 1938, in which TOGO on behalf of the 
Japanese Government made overtures concerning in- 
ercased trade with Germany end Japan's desire for 
long-term credits with that country."* Also, ina 
memorandum to HIROTA un 21 January 1938, KONOYE 
stated that zeneral mobilization vould be completed 
according to the necessity of national defense and 
plans made for general preparedness. Furthermore, 
not only were all measures to be teken in response 
to the proloneed resistance of China, but alsa in 
addition, rapid overseas expansion was to be planned 


and the complete military preparedness of the nation 


Fr-85. The attempts by Japan to bring about 
o swift disintegration of the Nationalist Regime were 
not only devoted to military moves, but also included 
the use of more subtle methods, such as propaganda. 
On & Februsry 1938, HIROTA cabled diplomstic officials 
in Hon3 Kong and Shanghai inZorming them that the 
Foreign Office hed been making various propoganda 
leaflets and pomphlets in order to bring about the 
Fr-84. 
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VII. RELATIONS WITH UNITED STATES AND 
GREAT BRITAIN AND PREPARATIONS FOR 
AGGRESSIVE YAR. 


FF-86, Immediately after HIROTA's appoint- 


sent as Foreign kinister, hc told Ambassador Grow or, 
63 eptember 1933, that the corneratone of his policy 


Yyould be the furtherance of better rclationsa between 
a 
Stapan and the United States. Again on'23 January 


“1934, HIRCTA mode a speech at the 65th Diet Sessian 
In which he expressed hope for friendship between the 


| 
i 
Wnited States and Japan despite previous- difficulties 
b 


wnien “had arisen out of the bhanchurian Incident. 
FF-87, Those statements aré contradicted by 
© actual policy as followed. For instance, while 
n 21 February 1934, HIROTA had again assurcd Hull 


a 
that Japan sougnht/no special privileges in China, 


zif third power intcrcats, Witness KURASHIMA denied 
hat this statement was the true Policy of Japan. He 
AMAU issued the stutement without IIROTA's 


3236, T. 29,448 
, FE-35. H “Xe 3237, T. 29,458 
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knowledge and that ít was tho result of a patchwork 
of telcgrnaphic instructions which the Japanese had 
sent to China regarding the attitude of a League of 
ations’ dclcgate Monnet. Yet, in cross-examination 
the unlixcelihood of this explanation is shorn, since 
he continucd to assert the Japanssc statcmints to 
Monnet were truc but he denicd the validity of the 
actual AER Also HARADA on 17 April 1934, 
discussed the aÑaU stutcnent in his diery, recording 
Eis personal fcclings for AMAU as favorable, but 
stoting that AMAU was "soocihat careless in some 
wys," althougt, HIROTA and SIIGEMITSY said that it 
was not edu. Pron this it scums clear that 
AeAU's only fault was that he made public statcucnts, 
Denials and regrets concerning this statcment wert 
im cdiately issucad ty the Foreign Officc. d HIROTA 
again assurcd the United states that Jap:n did not 
seek to creatc difficulties in trade vith other 
countrics nor was her ultimate motive un overlord- 
ship of the Orient, and that Japan hid no intention 
of densuncing or abraguting any trcatics in this 
ae 

T. 29,5268 C, Ex. 3241, T. 29,456 

Ex, 3770-A, T. 37,660 

Ex. 3245, T. 25,594; Ex. 3246, T. 29,587 


bx. 936, 7. 5393 
Ex. 937, T. 9395 


F¥-89. tna spcuch to the Diot on 22 
January 1935, HIROTA exarcescd the good understanding 
trich cxisted betwecn Japan, the United States and 
Grezt Eritain, Hc stated that the spirit of thcir 
policy cas the fostcring of good ce and fraternal 
scatigents rithout mutual menacc. 
PF-90. On 12 June 1936, Hull again complained 
-to HIROTA in a soorandun that the United ftates had 
th: icprission that Japan sas secking economic donin 
ation, first in Esst asia nd then in other places. 
FF-91, On 26 august 1937, British Amhaszn- 
dor to Cuina, Sir Hugh dnatehbull Hugesscn, was 
tounded then Japanese planzs machini-gunned and 
barbcd the car in which he uas diane: - In reply to 
a protcst concerning this incident, HIROTA repli.d 
to the British Anbassador in Japan mak an investiga- 
tion mas being wade into the affair. On 21 Septem- 
ber 1937, HIRITA gave a full cxolanntion of the 
affair, admitting the identity of a as Japan- 
cse and cpolozizing for the incident, to which the 
Britist Ambassador renlicd on 23 Geptembcr, secure 
that the tneidcnt vas nox considered closcd. 
FF-2). a. Ex. 3247, 7. 29,593 
FFo99. a. Ex. 949, T. 3427 
=. Fr tz Soen Ty 
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d. bx,. 2520, T. 21,341 


Fr-38. Nevertheless, Japan's disregard for 
the "open door" policy continued and on 31 August 
1934, Grew drew HIROTA's attention to the oil monop- 
oly in lnnchurin, contcnding these monopoly plans 
wera being formulated under Japanese guidanee ana 


hence tho United Statcs was epproaching Jopun on thc 


n 
subjeot. HIROTA, in a reply on 30 November 1934, 


stated that the control of thi o1l industry in »an- 
cnuria was not within the knowledge of abaa Ihis 
statcuent was untrue, as may be seen from the Cabinct 
decieton to rhich HIROTA was a party of the previous 
20th Ar which provides a policy for dirccting 
the e€eonomic development of Manchukuo, and in par- 
ticular the petroleum industry, and the operation 

of thirtcen othcr industries under spceial coxpanies 
"directly or indircetly undur the spicinl protection 
and supervision of the Empire." Thus, Japon took no 
steps to remedy this monopoly, ond so on 16 April 
1935, Ambassador Grev in an oral statement callcd 
attcntion to the part played by Japan in this regnrd 
cnd warned her that t'is action vould have 2n unfavor- 


able effcet on public opinion in the Unite States. 


EE-83, 0 
a. Ex. 965 
b. ix. 93) 
36 

4 
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2 9481 
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FF-92, ‘whereas HORINOUCHI stated that 
HIROTA's policy wes directed at saf* guarding the 
intcrasts of third powcrs in China. and HIKCTA him 
sclf on 2 September 1327, in a statement to the press 
declarcd that the rights and interests of third pow- 
ers would be safcguardced by ace lives, property 
and intcrests of United States nation2ls nere con- 
tinually attacked by Japaness military. Protests 
such as the amerie2n Government's protest on l 
Septcwber 1937 re bombing of non-military giycatives, 
| Grew's sessnge to HIROTA on 17 Sentembcr 1937, con- 


cerning Japenese attack. upon United States nationals 


1eiting the booting of the United Statcs missionary 


d 
| Hospital at Haichow , Grev's message to HIROTA on 


4 February 1938 conecrning the utter disreg:rd by : 
Japancs: military of Dnftcd States propirty in China, 


‘and Grev's protest on 26 ~arch 1933 concerning Japan- 
ese occupation of American properties in shomeneigind 
the looting and destruction which had taken pl=ce 
brought forth no remedial rcusures. On 2 October 
1338, Grew spzke to KONOYE, referring to the many 
corferenc-s he nad had with HIROTA conccrning the 
7v-92, 

S. ERS Ex. 955, T. 9456 


e 
b. Er. Ra As e. tx, JÉJ, T. 9432 
le. Ex. SEX EO 7 Lo -J903 
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Protcction of United States interests in Chima and 
th. definite assurances which he hid been given =- 
only to be follovicd by more violations of United 
States interests and gigas. 

FF-33. On 12 December 1937, the USS Panay 
was operating in th. Yanvtze Niver protecting United 
States and other forcign nitionals and esintaining 
direct ecimmunication between the United States Łom- 
Cassy ot hanxing and the amiriecan Aabassador at Hon- 
kow, She wes cttacked by thre. Japanese planes with- 
out warning ant subsequcntl:; sunk, Survivors werc 
latcr rescued and picked up by HMS Ladybird and USS 
Oahu. HALHIMOTO, Kingoro, admitted thot under orders 

| from Gcner:l1 YaNAGAWA, he shilled ths Ladybird 2nd 
took hcr inta custody wncn shi was enroute to help 
the N Tre Statc Depzrtment issucd a statement 
or. the sinking -f the USS Panay and the three mer- 
chante, 

FF-95. HIRCiA who hild the position of 
Fereign Ministcr zt this tir., reeciv.d 2 protest 
from the Secritary cf Si:te tnirougi. Grew concerning 


tris sinking. Consequently, the Jupsncse Governacnt 


973, 


T. 9534 


t 
T 
2 


T. 21,2 
Say te liege 


Chin sc Govirrment the only onc cntitled to do this 
and pointcd out the 1llegal sssumption of authority 
by the Psiping Provisional Governaint, He stated 
that since Japan was responsibl. for the creetion of 
this rcgic., the United Statcs addresscd her rcpre- 
s¢ntations to Japan when acts of this regime affected 
the intcrests of forcign yovernocnts, Hc emphasize3 
that tnc United Statis could not neecpt Japan's im- 
elicd disclaimer of responsibility with regard to 
individus] pelicy in Porth chante 
FF-96. Scczingly, in order to dispel any 

doubt whic: tre United States had regarding Japan's 
futur. militery moves, HIROTA on 18 May 193_, ap- 
Proached Grew discloiming any Japanese design on 
the Philippines and stating that hc would be pleascd 
to dispcl sny rumors by entering into conversations 
with the Unitad States!) Neverthcless, he had bcen 
a participent as Premier in the dcelsion of 30 Junc 
1936, yhere the bzsds of Jzpan's national policy had 
been decides, rhich wus to include "getting rid of 
"he tonace of thy USSR, while preparing against Great 
Britsin und the United cena Tne tulstance of this 
wis repented snd cron-sizcd in a cauference of 7 
FF~46. 2. ba. 968, T, 9493 
4 gra. Se 997, T. Shey y 
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note signed by HIROTA, dated 14 Duccmber, to 
th. Amcrican Governucnt, apologized for the incident, 
; cxpl-{ning that oving to poor visibility the aircraft 
werc unable to identify thc boats as Am rican, und 
; conscaucntly, the Pansy and three merchantmcn were 
mistzkcn for Chinese vessels carrying flccing Chincse 
Ce he again cxpressed regret in notes dattd 
24 and 26 Deccmber reiterniting that the bombing was 
donc by Preto HIROTA dispatched a note to the 
british Ambassrdor apologizing for thc incident and 
stating that it was done by mistake nå that Japen 
was Prep ircd to ozke necessary tpdewntpicstian.e 
Grew rccorded HIROTA's regret sbout the sinxing of 
the Panay in his diary on 13 Decenbar Neverthcless, 
thc excuse that these oceurrcnecs were accidents] is 
shown to be untruc by the evidcnece mentioned above 
and nust have been known to be untruc by HIROTA. 
FF-95. On 31 Janusry 1933, Grew protested to 
HIROTA conecrning the recent revisions of customs 
rates ona@rtrin articles in Worth Chinn trde by the 
J.tynesc-sponsorcd Peiping Provision.1 Sovcrnmcnt, 
He statcd that the United States considcred the 
21,346-97 
21,350; Fx. 2523, Ta 21,353 
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August 1936, which luid down the gencral otject “to 


sctcure the position of the Lopire on the Last Asia 
continent by dint of diplon:tiec Policy snd n.:tional 
defensc, mutually dependent on each other, 2s well 
as to advance and dcvclop thc Eepire toward thc South 
Arnage Concrete preparations to this cnd were con- 
tained in the Five Year Pler of June 1937, copy of 
which ris scnt to HIROLA in July 1937, the covcring 
letter stating that it was to be dealt with by the 
C dinct Planning Burceu of hich he wus N 
Paile the biogrophy of HIROTA states that he was 
President of tic Planning 5ocrd frou 10 Jurc 1939 
to 25 October 1937, witness INO stated that in 
effect he wos President of the Bureau of Planning 
which preceded the Planning board and was responsible 
4| for tne political negotictions vith those cabinet 
17! members who hed en objcation to the draft plen con- 


18 cerning the constitution znd comectcney of the Insur- 


12| snec and Sanitation winistry, His statements as ta the 


“1 limited scope of this Eurcau are difficult to recon- 


| cile vith the cov ring letter nbove-mcntiond 2nd 

=f ere, we submit, untruc. Toe same Cabinct vas alsa 
33 
| risyonsibli for tnc policy «nd leis mobilizing the 
M 

c. Ex. 215, T, 2720 
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tot2l national strength dc2lt with in the General 
‘phase. 
TRE PRESID&:T; ve vill adjourn until half- 
Fest nine on Tuesday morning. 
(it.creupon, at 1600, an adjourn- 
nunt ras taken until Tuesday, 24 Fccruary, 


1948, at 9930.) 
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WORSIL.L OF THE COURT: Ths International 


} Military Tribunal fcr the Far East is now in sessi:n. 

Tdi PRESIDENT: £11 the accus2d are prosant 
exc pt UMEZU, wha Is rorresentea hy counsel. The Suro- 
Prissn surgetn cartifies tnat he ts 111 ana unabl- t> 
attend th? trial tday. Tne certifiente v111 b+ rec*roac 
ARG fiat 

With th. Tribunal's pareission, the accus:c 
ARAKI will bo cbhsant from the ¢crurtroom far th. ent!ro 
day, ecnfcrring sith his counsel. 

ir, Gneyas Carr: 

UR. COUYIS CARR: Nav it clease the Tribunal. 

VIII. Air Attacks en Nanking, Its Capturc 
and Subsaquent Atrocitias Tnere. 

FF-97. In an aide mzroirc fram the Am?rican 
Enbissy ta HIROTA on 1 September 1937, attention “as 
callca t: th. fact tnat Gespit2 the United Stat?s 
Taquest af 23 August not te bomb linnking and thus an- 
danger th. lives of forcign nationals thore, tne 
Japanes: bad or tne nifnt of 26 Aupust b mbid the city 
and endangered Unitzo States iives nno pruperty. It 
ras requ2stec thet instructizns be issuce tn tho rilitery 
forces to disccntinus these ares, 

FF-93. On 20 Septerb_r, Grew statea that 12 7 


EF-97. . 924, T. 9569.) 


Tuesday, 24 February 1948 


INTERNATIONAL WILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of the Tribunal 
War Ministry Building 
Tokyo, Japan 


The Tribunal met, pursuant to adjournment, 
at 0930. 


Appearances: 
For the Tribunal, all Members sitting, with 


the exception of: HONORABIE JUSTICE LORD PATRICK, 
Member from the United l ingdom of Great Britain, not 
sitting from 0930 to 1600; HONORABLE JUSTICE 8. V. A. 
ROLING, Merber from the Kingdom of the Netherlends, 
not sitting from 1500 to 1600. 

For the Prosecution Section, sane as before, 

For the Defense Section, same as before. 

(English to Japanese and Japanese 
to English interpretation was made by the 


Language Section, IITFE.) 
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rasult zf reputtec oretasts concerning irdiscririnsata 
bomtings in the Nanking area, it ssenea that tn: 
Japanese Governnent was taking measur2s. Word hic beea 
raceived that no bombing wculc take place aftcr th2 
25th. 

FF-99. Also on 20 Sept-rb2r 1937, Grew in a 
canversaticn with HIROTA pointee out tno sericus 2ffect 
ta? bogbing of Nanking waulc hava in th? Unite St*tes 
anc other ccuntrics. HIROTA r2olica that he hac 
arcerce tnst in tas bombing ^f the 2lst care bs t7ker 
to avoia injury to foreign establishmants, althsura 
the civil governmer.t in Tokyc nec vory littla influence: 
əyar taa frrees "here their gencral objectives wir: 
near nie. 

FF-100. Again, on 22 Septerber 1937, Greu 
complained ta HIROTA about the request far witharsw7l 
of American nationals fron Nanking in view ^f tho 
repeatee Japanesa assurances that nen-military anc non- 
combatants woula not bs Seep ee Ta this HIROTA replize 
on 3C Septerber 1937, that since kankinr was a center 
of militrry operations, it was unaveidrbls tnat xilitary 
establisnwonts in anu arnund lianking woule bs bombed. $: 
(Fr-98. 2. Ex. 3281, T. 29,968. 

FF~99. >. Ex. 3222, T. 29,949. 


Fs-160. 3. Ex. 95¢, T. 9566. 
b. Ex. 2531, T. 21,390.) 
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p ftevartacless, even after military operations hau catsed, 

“units 1@ St-tzs matinals were unable te return ta the 
ajļcíty; nenea on 4 April 1938, Grew wreta to HIROTA 
afarewing his attentirn to ths fact tnat although Nanking 
had bacn oecupiec fer three ranths, Unitec States 
nationals were still prevented fras returning tn tas 
city by the Janincesa ete: 

FF-101. Or 16 Lecenber 1937, tha British 

Anb-sscdor acdress2¢ a pre-test ta HIROTA complaining 

f tns att-cks mice on British warships and shipping 

at Wunu anc near Nanking by Japanese air anu lana f reis 


an 12 Deceber, He stated that provizus assurances hac 


br .ugat forth no results 2na punishment was thu only 
a. 
afficaciaus wethod bo prevent such outrarpes. KIROTA 


apologizec tr. Craigie fer tha bewbings in tha vicinity 


of Nanking and gavc assurances tuat a recurrenca woulé 
b. 


b: provota. 

FF-192. Or 13 Locenber 1937, Japanęs3 f rc:s 
enterec Nanking 2fter all rssistence hac consol on the 
12th. Subsequent t^ th. fall of Nanking tn? Javn’s: 


| Army inculged in rapz, arson, looting anc indtscri irite 


A (py-100..c. Ex. 92C, T. 9501. 
‘FE-101. oc. Ex. 954-L, T. 9651. 
ba Ex. 2527, ‘a, -21,367.) 


E: 
atrocitiss. Neverth2less, tha witness adnittsc thet 


as lete as 2 Fabruary 1938, the atrocitics-wor? still 
gcing on ana that ropsarts Vore still coming in up t: 
taət date. j All rənarts conc2rning thes2 ntrocitles. 
ware forwardec to HIROTA in acoition t^ erndemnins 
press reports fran the foreifsn press, but avèn wnen 
reports aontinusc tr erno in, ho cic not press the quzs- 
tion with the War Ministar, n r refar it ts the cəbin:t. 
IX. IRCTA's Particivation in the Opiur 
Monop-ly. 
F-105. As a cember `f the cabinet free S39- 
tamb.r 1933 to F:bruary 1937 anc again fron 4 June 1937 
t: 29 May 1936, HIROTA was, in sur subcission, respon- 
sible curing ane aftar his tenura of cabinet office for 
act w2 submit ws the clear Japanese policy of 
| enesureging the growtn anc use ^f narcatics in all parts 


| of Japznsse-cecupiec China. The min evidence ^n toils 


subject can be fruna in the testineny ef thre? uitnzss2s,] 


a. 
Gill, Bates anc Lawless. 


FF-106. Tne evicegce shows such enconragonent 
' of ths growtn and use of narcotics tn all oarts >f 
occupiad China anc far sa long ^ perice as te shon tmt 


ay! (FF-104. a. Ex. 3257, T. 29,970-2. 
ti T. 29.978. 
. 23,993. 
« 4407-23 et sQ. 
26468 ct SoG. 
2063 et-soq.7- > = = 


AXillinges. 

FF-103. Cceplaints anc protests wora far-arcad 
dy the Intornatirnal Crammittec far tho’ Safcty Zona ta 
the Japancse Enbassy concerning the atrocities anu 
violations ena HIKADA and OKAMOTO, reprasentatives 
of tne Jentnese Ernbrssy in China anc Consulate in 
Snanghai, Were taforned of tue situation enc wera 
Taquestac tc bring the matter of pillaring of Unit-d 
Stetes orcperty tc the attention of tho nilitary 
eae pl ia HICADA statue that he raċe an oral report 
of the concitions in ilenking to Foraipn Minister HIROTA 
in January 1938. 

FF-106, Witness ISHII testified that r2p rts 
of the atrreities were faormarcad by FUKUI tc the 
Foraign Office ana HIROTA wes very concernoa ené alarreč 
abut the rapsrts. Tha army was domanded tr tax? strict 


mursures to stop tnem tomaciato2ly, anc finally acticn 


| aas takon so that by tne end ef Jznuary 1938, the 


atrocities were cxtcerainater, HIROTA hinmsolf raquasted 

SUGIYAMA tn taka strict m2esures to halt thise 
(FF-102. a. T. ae oe 310, 

Ex. 44 295: 4498; 

Ex. 4691: £495; 

Ex. T. 4495; 4698; 

Ex. 4509; 4407; 

Ex. 4505; 4506; 
Ex. 3 4592. 
FF-103. 2. Ex. . 4508. 
b. Ex. 328, T, 4552. 
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this wis tho policy of the Jjoanese Govern-ernt. 
example, a publication of the Treaty Burats of th= 
Japanese Foreipn Ministry, entitled "Business Report 
efers te n Japenese Cibinst Decision in 
April 1933, fer the transfer in future of raw opiu- 
preci tea in Korea tc the Governrent of Manchexze as a 
temporary mensure; anc it refers to another Jaranesc 
Cabinet Decision on 23 Decemb2r 1938, concernine tha 
acrangu for poppy growing necessery tn pracuce the 
raquirce quantities af opiur to be suppliec or trans- 
ferred t^ the Governer General of Fornosi, Kwantung 
Lors Territory ane the Government of Manchuku-. 
Fr-107. Confirmation of the spreading ?f this 
narcotization policy can be scun fron reports of the 
Unitod States Treiabury Attnchas in various districts in 


China, inclucing such reports en the situation during 
4. 


‘STROTA's tenure of cffice. 


(FF-106. 1. Ex. 391, T. 4708. 

FF-107. 2. Ex. 374, T. 4699; Bx. ee T. 4695; 
EX. 4701; Bx. 380, T. 4706; Ex. 382 
KAYA 4711; Ex. 
Ex. 4779; 
EX. 4791; 

Ex. 4815; 
Ex. 4928; 
Ex. 
EN 
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| FF2108. Defence witness NAMB’. attenpted to 
| axpliin auny the ch’ rges ef the over-all opiun caapaian 
in Fanchukuc znd the Northarn Provinces by insisting 
tn-t the creation of the Wanchurian Opiun Monnpaly 
Acvinistration esntrolla. the sale and illicit grath 
-f cpius. Nevertheless, he acritted that the rugistra- 
tien cf nccicts wes facilitated anc crpanizea gr“:th | 
onc‘urnged, anc while Jnpanesa Nati^nals wera not all “2d | 
ta purchase and sike opiui, the sare strict measurcs 
aere n't 2prliec t- cae 
X. EIROT! 's zctions ‘fter He Left Office. 
Fr-109, RITA testifiec thet HIROTA cas in 
1939 anu 1940, apposee te 1 military alliance vith 
eee But acc roing to HAR DA on 12 August 1939, 
XILO aac KONOYE agreed that HIROTA was n suitable can- 
dicete for the next Pre-ier nn the fall of the HIA NUMA 
erbinet, ua ‘) ais alrency expectec before the Russ-- 
Geriin Fon-ijyression Pact, on the ground that KONOY= 
Rac intervievec hin smu f-unc his apiniens vory sieilar 
t` tunse of the arcy on tnis quastion, i.e. for 1 full 
eAlitery alliance ^s opn-see tr the compremise plan 
acoptee by tho EIR: UEA canine S.crtly before 


(FF-108. a 


T. 20,303-58. 
FF-109, 


a. T. 30,014-6, 
AE ERIA TEA 
ca Ex. 3807, T. 37,86.) 
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longer esntemporary "resure" raprocucee in varagr>pa 214 
of KILJ's afridevive iat after hearing 1 full st-texsat 
by nOACYE cf the catters lenging up to his rasigniti-n, 
HIROT’, expressec the following opinions: "ês we ere 
in the i icst of tne China Incicent I think even politics 
aust be corcuctec with the intantions of the Iisperi-1 
Ganer?l Henacquarters at centr... . . I think one rf 
tha plans ‘orth stucying is to rak the Suprere Co viene 
r2ce.-renc the candi¢ate for the next Prine Minister." 
Aftor KIDO had stated his proposals: “Is it 
XIDO's plan to make the Prine Hinister (TOJO) eaa- 
currantly assure tre portfolio (apparently of Wer Minis- 
tar)?" KILO: (Yes. HIROTA; “Than Seer) bz allrpht." 
FF-112. On 29 Novaitber 1941, a reeting of S2nicr 

Stntes‘wn was halu zne TOJO exnlainec that war vas 
tnavitsble, # full report wss given by the Prenier 
regircing tha cevelopnent nf tha nagotintions with Amer- 
ies up to cate. KONOYE raportot that- his cabinat arc 
triet to ccjust *eerican-Japinese relatians but 3 tha 
basis sf thrt morning's explanction by the government, 
aa w^s forced ty concluco thet further negotiations “rule j 
bo hopeless. HIROT. thought thet it mulč ba n aisttxe 

i ts rush into war irncciately after baing confrantee ‘ith 
th. prosent crisis onc sup ested a pastpsnenent onc 5 
-UFF-11. .¢. x. 3650, T.. 20,991-31,018,) pi 
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24 jugust they still considered hin the nuober ~no 
eondiénta. But en that day he “ithcres his cancideture 
on 2 raport by MAa/DA cf army cppcsition, in spite of 
or in ign-rinca of those vievs. ? 

Fr-110. HIROT/. ns on Elċer Statesmn 275 
instrucantrl in the chotce of new preniers an the fell 


sf aʻcn cabinet. In this capacity he attencec 3 -2=t- 


ing :n 21 July 1940 where the selecticn nf the ner 
Prenier was naue an the fnll of the YOELI Cabinet. 
HIROT? ncvocatec n military wan, but since ther: “as 
n> suitable candidate, he considereé tnat “ONOYE wule 
ba a good choice as tne oilitary tnenselves Yere in 
favour of fies 

FF-111. He also attendeo the Eleer Strtes~en's 
neeting called on the f111l of the Seesnc KONOYE C=binat 
an 17? July 1941, where he lalc stress upon the reinforce- 
nent af Genoral Heacquarters om agrin acvoc tad the 
formation ef a military cabinet, but ennsented tr the 
spinicn “f the rest upon KILO's explanation af Gzner^l 

Ey 


Hoocquarters in the Palace. ‘gin on 17 October 17*1, 


he vis present shen XIDO sugpesteć TOJO as Precier aac 


fer finister evin thougn he was on military servic2 -né 


apprivec :f tnis appointaent. It appe*rs fron tne | 


ċ . 3878, T. 391677; 
2 . 532, T. 6252. 


(Fr-109. 


1117, 7. eE 
V5s. T, 10/291; exe 2250, 05: 1,133.) 
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possible ciploratic solution after its nutbresk. Tuc 
Ary, Navy anc Foreign Ministers, President 3f the Plon- 
ning Brerc, and the Prerizr met with the Senier $trtes- 
fen in the evening anc explainec the situntion, and 
bateon these tx: aeetings, TOJO anc the forcer Pra ‘iers, 
inclucing HIROTA, net with the Enperor who hearc sach 
vats SPiN ONN 

Fr-113. On 17 July 1944, nt > Senirr States- 
man's C uncil convanco t> discuss the resarpanizati--n 
of the TOJO Cnbinet, HIROT; said that he wrule not join 

ae 


tne recrganizee TOJO Cabinet if he wore eskea. Tac 


folloing uzy Kha attencec anctner Senior Stitesoor's 


atin; (TOJO having rasignec) “here KOISO was selactec 
as the Framier of the now cabinet ane at “hich ine 
stntac tha prosecution of the war wns first anc fare- 
Tha Senior Statesnen rp7in met on 5 April 1945 
nan tha f211 of the KOISO Cabinet ang selectec SUZUKI, 
Xantrtrs, as the head of the nev; cabine ad 
FF-114. References t^ laws "nc ordininces 
anoetec curing HIAOT/'s tenures of office as Foraian 
Ministor, Preoier enc Presicent of tho Planning doarc, 
unien contributee tc Japan's preparntion for var 2nd 
(FF-112. 2. Ex. 11588, T. 10,513; Sx. 1196, T. 10,452; 
Ex. 3340, T. 31,037. 
FF=1139% 2. Ex. AAA get a lly oee: 


b. Ex, +1278, T, 11,377. 
c. Ex. 1282, T. 11,33.) 


—Tirer-I ccbliizatisn are ¿3 te Tound In piragrapas 
F-19, F-11, F-20, F-22, F-26, F-28, F-32, snd 7-65 of nezać ené unnamec. “ea dray snecinl attention ts 


taa sucoerv of Internal anc External Prepar2tian for par-er-ph 96 which shovs that the countries particulirly 


Acarassive Wor in Asia enc tn tha Pacific. eontamplated wera the Uniteé States (enunts 7 anc 13), 
FF-115. To sumrarize tne effect of the 1d°ve tae British € mmonvealth (counts 8-12), anc countri:s 
in raletion te tax severcl counts af the Indictnant, owning territories in the South Seas in accition ts 


we submit that the wnole story estiblisnes HIAOTA's the abova, í.e., The Netherlancs (count 14), Franc: 


membarsnip in each ef the conspiracies charped in’ (count 15), Thailene (count 16), alsa the Soviet Union 


counts 1-5 art, tneref-rz, is evicenc2 of nis r2sosn— (count 17); with repere especially te tha British Ln- 


sibtlity for tae specific satters *llegac in the r:main- oonwaalth, paragraph 66; the Unitec States anc drit`ig, 


narapraphs 8-29 anc 89-96; tne Soviet Union, para:r-phs 


ing cunts «hich arcse out Of those censpiracies. 
4-17. 


But we craw sttantinn t- the folleine porti- | 


cular paragrapas which skew éirsct connection with 4s tn caunts for initiating (counts 20-25) anc 


2 i z ; -named 
cirt-i- counts. wtging (counts 29-35) vars areinst the ibava-nane 


Counts 2 ane 27: Parigr-pns 30-40 snew that ccuntrius, te subait that slthough HIROTA. was not in 


HIROT? adoptat @nd participated in tas Mancrurian office curing the periocs in question these events vers 


merzly tne culmination of the esnspiracies “hich wo 


agyressivn froe Septesbe> 1933 onvircs. | 
7, 26, 45, 54 anc 55: elsin ts cve proveé ag^inst hin anc that he is, tn2re- 


Counts 3, 6, 19, 


Poragrpas 41-25 anc 102-108 cover thos: counts, fors, raspensibla for the acts cf his fellcw-conspir-t-rs 


‘tho netuclly cic initiata nnt wage those wars. We | 
| 


especially wiir regard to counts 54 anc 55, ptrasr-cas 


192-4 also rely upon pertgrapas 110-113 2s shviinp such 


Count Z is covered tn pararr~phs 11-14, 67-72, Coagroa of mersnntl participrtion in these acts 15 his 


J 109 position as an ex-pracier entblec hin to exercise. 
an . 


c anes 6-17 deal with BIAOTA's pertici- furtner submit tact the mevtings ther:‘in describo cava. 
oures ne ade 4 = = 


| 
= | him aogJe spocrtunity cf cisscetoting hirms-1f fren th: 
pation in general preparation: for war 7reiast c untries k pr 4 


' 
oom fe — conspiracu-if he hic se cirkon, but thar ne did nes | 
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tke those or make anv other opcortunities af caing 


ss. The share retirks spnly to counts 37-42, 46, 47 Eay it please the fribunol, I now have the 


anc 52. nlensure of prusentins to the Tribunal ry eellescue, 


With regrre te tne allegaticns besec upon the Mrs, Larbert, o procticin~ atternuy ^f the State ^f 


We bn r = a] are f 
2ds22c4 sf a declaration of war, we wauld point aut Storen Ie dee ikt pa its be Len nE 


that, 2lta-ujn there is no evicence that HIROTA knew Dr Duno ls Sheowiltsrors |the surent ion ant hleccsc of 


HO s 
of the intention to initiate 1n attack upon pny pirti- SEU 


? 5 3 irs. Lambert. 
celer country in tact canner, the fact thot the war THE PRESIDENT: lrs. Lorbert 


or wars *fjinst China hau been s3 initintec shows that VAS. LAMPERT: Uny it plens. the Tribuncl, 


5 tray - 1? ` n A - 
suca e vrececure was within tne scope >f the ernspir-cy HOSHINO has been cheree! uncur Counts ane throuch 


Penenicntucmcanelt trenwseiaerarty: Seventeen; ninetcen throuyh twontv-five; twenty-seven 
throurh thirty-five; thirty-seven throuch forty-four; 
fifty-twe throuch fifty-five, 

A. Period from July 1932 to July 1940, 
Manchuria Perini, 


CG-1. HOSHINO wes director of the Genersl 
a. 


Affairs Bursou of the Mnnchukun Ministry of Finsnec 


fror July 1932 until July 1936, when he ucs appeinter 
. 


Finance View Finistcr. In Decettter of 1936 he wes 
c» 
appeintes Chicf -f the Gun.r21 Aff-irs Board. He 


-eentinued to held tnath these cpprintriunts until he 
returned te Jepson in July 1940, when he wes sppointe. 
Einister witheut Partfelin in th: svenni KONOYE Cr‘inet 
aretha icon a A E 
GG-1. a. T. 5119-20; iy SLIS 

poet LOG TSR 5 edi TF oie. 


GS-2. és Director ^f the Gunersl] affeirs 
Burecu of the Pintnce Ministry he ho” ennstrnt licison 
with the Awentun~ noe This lizisan was cstab- 
lishe? t> deal rith the reny metters thot arose as 2 
rusult -f the Japrnese-Monchurisn noe as These 
matters’ included the flotation rf Menchulun nublic 
bands in Jtpan, the sunmnort «f the Kwantung Army 
beinn dund necuss-ry to ensure the sugecss of the 
Loann 

GG-3. Originzlly, the Kuzrtun; Arry zd- 
miristr-tion ws separate from that f tho Rzilphas 
Zom altheu-h th. Commander ef the Kwantunr roy wzs 
elisa the Gavornar ef the iw ntun; Lensit Territory, 
Th. Consulates wert clso superate. In 1932, 
hamvor, after HOSHINO crrived in Mznchuria a chance 

The Kwantung Army Corcan’cr Sweette the 

Japenese Ambassador tn Manchukun an? the Ambossacor 
eantrollec th. Cansulctes, the Manchurian Rzilwzy 
-n` th. Kwantun- Leased Porre In 1934 anather 
Teorganizctio: took ploce, There nas estat lish. in 
Tokyn the anchurisn Affairs Bureau (f which tne 
War Sinister wes Prosi’unt) which wes uncer Csbinct 


surervisien, Th. Prine iiinistur succrvisa the 


GS-2. a. t. rE e E S 
GūG-3. a. T, fe Ltt a 
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usunlly it represente nrutty uch tho »pininn of 
the erry." BCSHINO achitte” thet when ho wes Cidif 
ef the Gonercl Affrirs Bear’ he “ort n very clase con- 
Nectirn vith the Kantung Jirry. He ret the Conmancer 
often, perhrps ance or twice 2 nenth, 2n? he ret the 
ath.r -fficisls raru meee 

GG-5, Jt is sutritte: thnt HOSLINO's 
ectivitics fro: July 1932 until 1936 serve te shw 
his p-rticipction in tn? responsibility for the can- 
spirselis, in’ apart fron ony ethor ecnsilerstion, 
in the lieht :f 211 the cvi’cnes his -ssectotion 
Curin> this 5 ria with the Mventun7 Amy is hichly 
sirnifi¢ at, om it 45 su; cstec thet this assnciatisn 
ty its:1f 1s sufficient tn implicate hin. 

I. HOSHINO cs Chief of the Generel Affairs 
Bear) (Duc, 1936-July 1940.) 

GG-6. There ern de no čaubt that the Chiuf 
of the Generel Affoirs Beare uxurcisec e powerful, 
1f n-t n'comletely Corinont, influence in the Kan- 
cwkunin clrinistr- tien. Pu-Y4 state” that this 
efficizl had more power than avn th. Princ nie tte 
en thet, altheurh he actuc under th. orcers of the 
Kucntun: Amy, be held a positinn which fe? nast of 


eis a. S. Midas b. T: 5159, 
GS-6. a. T. 3993. 
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netivities of the i brssator while, in at ition, tho 
Foreicn Linistur supervisuc the purely Cinlorstic 
pert of tho Ambesascor's functi ns. Thu cffect of 
the reoraanizcstion was thet the Cormcander of the 
Kwantun? roy he: control of the wholu nf the Japanese 
jurisdiction in Manchuris, incluSine cinlanetic 
matters, thu Kwontun; Buraurn, the leasa territory 
an’ the South Esnchurian Railway Se 

GG-4%. This unifiertion ef enntrol en? the 
vestin- in the Svantunz Arny Cemvanier cf such err- 
nr hensive functions nn! powers un*cubtucly race it 
cosier for Japan ta cxrry out thu ox lnitstion of 
Lanchuris for her cwn purposes. While tho Cchinct, 
the Priria Minister 2n2 thu Forcim !inistcr had an 
paper sory lersure of cantre1 over the Cori:ancer's 
actions, the.foct thet the Par Linistur wos Presicent 
of the Manchuricn Affsirs Boar: enablic the srry to 
darin.te the whale situsticn. Tho 2ofuencant MINAMI 
was th. first t^ hel’ the ducl nositinn of Commander 
ef the Rwantune Amy zn Ambcssc¢or,. 

As to the arcy's domination, HOSHINA stetec, 
“Of course ther. is a very clase conection between 
the <usntun~ Army ang the Kanchuricn Govern cnt rnz 


GG-3. ea T. 5140, Ex. 452%, T. 5114, 
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Bis 
the powers in runnin: the affcrirs of the stzte. 


@efunse witness MATSUKI who hulc several icp-rtant 
pasitions in th: Menchukuo cdrinistrcetion, incluin- 
those of Chief cf the Seeretorint of the Gencrel 
affairs Barre, ‘onc later Deputy Chicf -f thu Bote 
feseribec the funetinns »f the Borre wich he eleimed 
wes umier the inrecdate contral of the Prise iinister, 
He also elaire that the Chief -f the Beer was not 
subject to the “druction of the Kwantuns Amy. No 
doubt, technically thy C ief of ths Beart was 
subar inaty to the Prine Minister tut, in the sub- 
eissien of thu prosceution, the evidence ss 2 whale 
Tokas it nerfeetly clucor thet in fact the Manchukuo 
Governrent, inclulin: the Prine Einistur, was cnr- 
Pletely doninetce hy Jrnen, an” in tha scininistretion 
ef the governvent, thy Japanese officicls an`, por- 
ticul<rly the Chiof nf the Genursl Affairs Barc, holc 
the power. TAKABE testifia’ thet HOSHINO acte? with 
thu Kwantung Army cuthwrities in proparstion for a wor 
agninst the Sovict Daran 

GG-7, HOSHINO hirsulf zòritte' that the 
Board wes one af the most inportant Civisinns of the 


Government, on. it is of ‘special si:nificenee thot, 


Cat. 20L6d, ve Ex. J97L, T. 328202 
GG-7. 7, AE 


GG-6. b. tc 4020. c. Ex. 2439, T. 20157-8. $ 


O 
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b 


Kanchuria. This provitec that “positivo -uidance 


b. 
as admitte! by the defunse witness MATSUKI, the 


is operstec in matters relating to Fenchurio's funda- 
Chief af the Board was fror the outset 2 Jrpanuse 


rental institutions, national cefenso, public orcer, 
sutjuct. Thu rul positinn vith respect to the omer 


foreicn policy sn) basic matters irpartznt in corry- 
ard influcnee af the Chiuf of the General Affairs 


3 ine out Jepanese-l'anchurian vennonies, ent its in- 
Eoarc can be test appriciated by r ennsiteration ef 


nortent interncl affcirs enneernine the estrblish- 
the cvicenee relating tn the Jetrnesu Coninction -f 
rent of the founcetion of the urpire." It zlso 
Menchuria, including the frllowin-: 
provicee Ofter r.serving "positive muicance"’ over 
4. Evidence showing first sturs in darina- 
practically evry activity nceesscry to hole the 
G3-6. 


contral nf Nenchuris) thet “other matters are en- 
1. The action taken ty Japan alreost inre- 


trustee to tha liberal activitics of the authnrities 
diately -fter the Manchurian Inci¢unt ta seeure 


of Eanchuriz." Of snecizl significsnce sre the 
eorntrel : f the Manchurian telogroph an) tulephanz 


nrovisinns thet directives towares licnchuria shall ‘te 
ewruniccttions. Su. kx. 57 (Lytten Report) at p. 97 


a. exccutud substantially by Jancnese officirls uncer 
and EZS: 23r oa aa, The drastic and com-rchen- 


the jJurisciction of the Cormancer of the Kwantung 
sive mture cf the eentroel sbtzinu by Japon is 


arny anc the Ambassador of Jepan anc that in the 
very sivcnifiescnt ss is ~lso the stinulction nn pera 3 


Meenwhile no political parties or organizations woul¢ 
ef Ex, 231 thot th contral provisions (including the : i i 


a bu allowec. 
previsien tb-t in case ef Cisjute between the suser- 


A 4. Further Jecisions of tha Jenenuse Czobinet 
visin- authorities the decisinn snoult be rede ty the a. 


with regcre to Manchurian cffsirs throw additional 
Japanse suthsritics) sheule ke esant-ined net in the 


= livht on nature cm extent of the Jzpanese influence. 
Treaty but in "sucret officinl exch-n-e docurents. 


w 5. The South Lenchuricn Reilusy Company 
2. The Japanese Cabinet cveisicon ef Aurust 


tank aver the mentzsenent of 211 Chinese radlroces 
e, 1933, l-yirm down the Telicy with renccrc to 


Pepe Se ih GG-8. t. Lx. 233, T. 2926-8. 
GG-E. a. T, 2919-25, ORS meee Anes 


40 
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Trerresent tives frao each country, the eonstitution 


Le 
afte : Ma a 2 : : uncu of ; 
aoter irtciNonchurtonineioen ean oan an its face was fhir em retsontble but as the cefencant 
: te u Kue a army on: > Japoniese 
SRC nmi arion Ce ean an f. HIROTA stato! “the sut up of the Cormittee may 2995r- 


Povernmant in Tespeet ta th: company hrs boin shown. ently sur equal on th: pert of both countrius but in 


ne y h. 
É. Lx. 443A shews that tha Manchukuo Te ‘lity it is nòt." This anequality in favor of 


Gowrrrent tought fro Russia th. China Castern Rzil- Janin wes effaztel ty provilin- thet one ef the four 


vey and Japan in March 1935 guarantee? performance by VMarchukuo resrcscntstives shavle be the Chief nf tho 


th-t savernunt of its obligations unccr th: terns of ytd 


C, 


purch-s« and tnercby strongthono? hur grip aver y Jananes: foruver, I am confisent.” 


Manchuria. 2. Ls Chicf rf the Guncr2l Affrirs Boor 
65-9. 2B. 


Committee. 
a. 
1. Ex. 850 enntains 2 report of the čis- 


fron Doeuber 1936, HOSHINO was 2 mrur of the 
Corritt.¢ oresunably rooresentinr iinchukuo, tut 2s 


HIROTA exrlrine’ tn the Privy Couneil it was. HOSHINO's 


R 5 p iee 5 section with 
cussinns at r Privy Council meetin; in connection w uarinnry duty to sea thit there vill not he any onpa- 


atest ay 2c Pu : a EELIS a. 
Ge PEeRASS2 Ey piae s COUR aeda tee Bhs Eke ; sitinn between Janan an? Nanchukuo," HIROTA Precuzds 
5 LCCN. or. Per one : sonent 
up ef a Jaint Lecnode Comittee sn Toitho asnu nEn "In ensc the Manchuluo turbera of the Cormittee should 


Colt & th a tent are of outst-n!- 
ae ene SON Aare SD ee surposcely schene to act acsinst Jeren's interests . « . 


A eee es A eause thee hacet ane the 
dng importcnce, not only bucause th. cfiuct of the the Chiuf of the General Stat. Affairs (4, c. the 


agreement was to bind complet ily the cconnmies of the ATE aR pa Shae) HO a an EO 


A ; 5 scenuse By su ae Vee 
two countries, but ¿lsn beesuse the agreement one th aftar zivin- cue eonsi¢ur-tien to the intercsts of 


rive a5 s ay - “re h si “en 
Frivy Council discussicns shew th-t enre had been thien Lath countrics. It will be tis uty t+ lead Menchulua 


to ensure tnt Japon sh mle alarys Le able t3 control in such a wey that such fear (i. c. of Jasan being et 


- ri rad tod . x 4 
the Commitice, as the Corvittec comprisec four | any disacvintace) vould te unnecessary." 


Gc-8. e. Ez. GEIA. T. 9936. g. im, 4434, T. 5042, GG-9. &. Sx. 650, p. 7. aa Hx. 850, p. 72 
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It will be dbsurvel, therefore, thot in actucl fect 
the cantral of the Committec an* its very important 
ectivitics wes in the hanss of Japan, zne HOSHINO 
mast, >f course, have been fully awers of the powers 
he bed under th. agreement, the reasons therefor an’ 
th: sham chareeter of th. spparently oqu7l representa- 
tirn. 

3. EOSHINO vas questishe: chut this Corrittec 
anl he expleine! that any difference of opinion 
tetwein Japon and Monchulwo with reenr:} ta thu use of 
M=rchuricn res-urecs wos settled by the ns Cs 
He went on to say thet each cnurtry hee feur repre- 


suntotives, Lut he did not exclcein thet the annorently 


«qual voting power wes in renlity uncqucl an* thot 
Joccn hac cffeetive conten. Hu clsn exilnine’? thst 
the "final cgrcement" among the cordilttee members wos 
generclly uncninsus, but it wauls cppesr that unanirity 
wits nbt-ine’ after "many discussinns,” cn? it rzy he 
inferred th-t the Manchulue renbers fully rerlizec 
that there was ne object in tacir erntinuin.; to oppose 
th: Japanese ird finitely. 

GG-10. Treaty cnd policy shoyin~ Jarsnese 
daminstions. 
C5-9. 


l. On June 10, 1938 ^ trurty was mca 
thotween Japan onc Manchukuo wherchy the Jorcnese 
in Nanchuris were given equrl richts with those kel? 
ty the Monchuricns. 

2, The reol object ef Japanese rolicy 
vith ragard to Manchuria (as woli as other countrius) 
is shewn ky Ex. 979.7" This decurnent eantcins the 
decisions on National Policy made on August 11, 1936, 
by the Prinu Minister on` the War, Navy, Finance and 
Forcign ministers. An uxatin- tion of this policy 
Jenves no doubt of thu aggressive an` cxpansianist 
n-ture of the Jnapznese plons and of the reslizstinn 


that to -chicvu thuir ens they were pronaret to Ragu 


wate 
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GG-11. Marchukuo Five-Year Industrial Plan 

1. BCSHINC admitted that he had a great deal 
to dc with the nreparatior of the financial parts of the 
Plan and that in connection with the development of the 
Plan ke acrled with th= defendant ITAGAKI. Ha also 
Stated that the Cerrander of the Kwantung Army made the 
UE EAE as tc what should be included ir the 
Flan. The contents of the Plan and of the Revisions 
of the Plan are contained in exhibits 445 and eager 
Significantly, exhibit 446 is headed “Headquarters of 
the Kwantung Army." Gtated briefly the Plans and the 
Revisicrs shcx very clearly that Jasan's real object was 
to explcit the resources of Manchuria for the benefit of 
Jaran. They also show how corpletely Japan dominated 
and controlled kanchuria and they emphasize the imnort- 
ance of Manchuria and its resources to what is called 
Jaran's "National Defense." It cannot be doubted, it is 


Suygested, that the Plan was conceived, formulated ard 


Dut into effect by Japan (and the Kwantung Army) as a 
necessary part of her aggressive and exnansionist ir- 


tertions. 


2. HOSHINC stated that the Javanese pelicy was | 


to develep Fanchuria first as a æurce for raw materials 


(GG-11. a. T, 5126. 
b. 1. tae 
c. Ex. 446, T. 5059; Fx. 445, T. 5052.) 


Io. Ely Ez. 222, Gta 2944. 
b. Ex. 979, T. 9549; ix. 217, T. 2726; T. 22077, | 
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for Japar.ese industries and secondly as a nlace to whioh 


the expanding Javanese population Ehud ebtereee and 
that the Japanese Amy policy was the ae It is 
suhrcitted that this explanation while undoubtedly true 
so far as it goes is rlainly incommlete. All the 
evidence (and particularly the eviderce with repard to 
the Five-Year Plar) shows that the Japanese policy was 
ruch more than an economic one and that it aimed at the 
domination of the whole of Fast Asia. 

3. It sheuld te nected that the deferre witness 
DATAKUPA’ stated that the Five-Year Plan was extended 
at Japan's request after the outbreal: of the China 
Incident, but as the Plan was directed towards assisting 


the prosecutior of the Incidert rather than the develop- 


mert of Manchuria, the benefit did not accrue to that 


country. It is also submitted that the Five-Year "lan 
is directly related to the decisions as to l'ational 
Policy made on August 11, 1936, and to the -Japanese 
nlans for industrial exnsnsion for war purroses cortained 
in exhihit 841 and g42.° 
GG-12, Fxtent of Domination - Evidence of: 
Fvidence as to tre progress of eccroric 


os 

(GOIN da Ten gle. 

e. T. 5165. 

f. 7. 19031. 

g. Tx. 979, T. 9549; Fx. 641, T. F261; 
Fy. 042, T. 8254.) 
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construction in Manchukuo and as to the pregress in 
planring for the comprehensive expansion of productive 
power throughout Japan, Manchukuo and North China is 
contained in exhibits 4397 und Pe The latter docu- 
ment contains a striking reference to the develovrent of 
Manchukuo as “an integral part and an essential factor 
in the establishment of the co-vrosnerity sphere of 
Greater East «sia." The value of this evidence is that 
it shows the extent of Japan's domination of Fanchukuo 
and also the cbhject to furth-r Japan's expansion nlans. 

GG-13. Domination of Manchukuo Administration 
by Japanese Officials. 

1. It was the intention of the Japaresa from 
the outset that in the administration of the new state 
of Manchukuo Japanese officials should have the effective 
control. It nas proposed that on the recommendation of 
the Kwartung Army Jananese nationals should be arnoirted 
as cournciliors and also as officers of the central ard 
local goverrrent, and the dismissal of these persons 
shauid require the SLOT rales the Ae According 


te the defense witness UEDA, “provision for the ernloy- 


mer.t of Japanese nationals was included in an annendix 


to the Japan-i‘archukuo Treaty. 


a. Fx. 449, T. 
Ei ELi aao T. 
fa) E LEC T 
A E 

e. EX Aa a 


40,940 


Kinister in June, 1932, and later all Vire-Ministers 
were Jananese. 

4. Pu Y1 gave evidence that the Japanese "ran 
the shows" Be that the real administration was carried 
Out at weekly meetings presided over by the (Japanese) 
Chief of the General Affairs Board and attended by the 
various (Japanes=) Vice-Ministcrs ard the Chief of the 
Fourth Sectior of the Kwantung ane It is submitted 
that the evidence estatlishes that in order to bring 


about or assist in bringing about the deninetion of 


Marchukuc by Japar, tha practical contre] of the ad- 
tinistration was secured by having placed in important 
pesitions a large nurter of Japanese officials. This 
policy was carried out continuously after the Manchurian 
Incident and centinucd until the end of the var. 

5. It is alsc submitted that HOSHINO is 
responsible in a large measure for the carrying out of 
this policy. Fram July, 1932, until July, 1949, he held 
imcortar.t appointrents in the administratior, particular- 


lv from December, 193€, onwards, wher he was Chie* of 


l 
the General Affairs Euresu. Tne witness NAVBA statcd 
that HOSHINO requested trat a suitable Javanese official 


be sent to Manchuria for the Opium Lionopoly and he, 
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2. Pu Y1 gave eviaence that when the defendant 
ITAGARI asked him to become head of the rew state he 
stipulated that Japanese cfficials should be eee 
and that this policy was at once adopted is shown by the 
Lytton AEON anih at pp. 99, 100 ard 10é deals with 
this subject. The Report states that Japanese 
nationals were attached to all the irportant departrents 
and that there were nearly 2O Japanese officials in the 
Certral Government alone, without taking into account 
those in local governments or the War Office ard Military 
Force or in government enterprises. As the Report is 
dated September, 1°32, it is piain that ro time had been 
lost in carrying out the policy. 

3. The defense witnesses UEDA, FATSUKI and 
BUTO, Torio, referred in their eviderce to this Neea 
the former claiming that the wanchukuo Government was 
solely responsible for the appointrent of Jananese 
officials. It is significant that none of these wit- 
nesses challenges in any way the statements in the 
Lytton Report and ne serious attempt is made by them or 
by any other witness to challenge the prosecution's con- 
tentior that these officials dominated the administraticr. 
MATSUKI stated that a Japanese national was made a Vice 
{GG-13. d. T. 39€2, 3975. 

Tx 1 


R E moyen A 
T. T. 20145, 20176, 20398.) 


40,942 


NAMBA, was chosen. In his evidence he stated thet beforc 
taking up his apnointrent he discussed the whole matter 
vith HOSHINO in Tokyo. z It seers fair to assumc that 
HOSHINO took a leading part in obtaining other Japanese 
officials. 

GG-14. Evidence of Pu Yi as to Japanese Don- 
ination. 

l. This evidencc shows that Pu Yi was a mere 
nupnet and that the so-called independent goverrment of 
Manchukuc was completely dominated by Japan ard partic- 
ularly by the Kwantung Army. This evidence is important 
in nroving the guilt of HOSHINO. Not only does his 
evidence establish the fact of Japanese domination but 
it also establishes that HOSHINO played a leading part 
in bringing abcut this domination. It shows the soncr 
and influence exerted by the Chief of the Gereral Affairs 
Boara Ana that he acted under thc orders of the 
Kwantung ay The Chinese were not able to opnosc 
what the Japanese dia. It shows that all Vancrurien 
industries and economic affairs were under Janancse 
contrel; the Chinese were not allowed to take pane; 
and that HOSHINO was directly conccrned with this. 
(GS-13. Ex. 2463, T. 20356; T. 20337.) 

GG-14. T. 3993. 
T 4020. 
T. 3994-€. 
d. T. 6021-2.) 


Jo 
a. 
t. 
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40,942 
404943 


ce. 
Thc Burcen of konopolics was under Japanese control———) de S= eR mai 


by HOSHINO in bringing about the Japanese domination of | 


and had extensive powers which were used to the prejudice 
fic 


af the Manchuriang, fhe Manchurians were exploited Manchukuo THE papo Lin le conap Tact ca iz 


beyond d . 
for the benefit of the Japanese with respect to compul- sa opt Pe aor Alone iper iodipositions iin 


B. h. 


tht administrati 
sory savings, the ownership of land, and lator enn cnir ave n miveryimeor tant poners 
1 


. and enabled him t bh 
scrvicc. For all these matters HOSHINO was directly | 5 S A ER EA U eA An 


the affairs of the &t d deced 3 rem, he 
resnonsible and it is submitted that this eviderce shows | he Se aoina cen Eto contro tithen i 


was thro out e E 
very clearly the important part played by him in further- aE R pumeat pts ek Tees Poor An 


ing the conspiracy VWanchuria, the Commander and Chicf of Staff and other 


ffi f $ k c 
eaS Ka RIEN nuai nial Development o cers of the Kwantung Army The evidence of Japancse 


domination re - 
Corporation aa a Factor in the Domination of Manchuria. ete cob ee eo re ae 


d z 
1. HOSHINO stated that in 1937 a plan was ence on thia subjcct which has been presented, and the 


i t d 
formulated with the object of combining and developing corect CU malin Wee et Seba ec oar bo apes adel berstc 


ri th y x £ 
Vanchukuo heavy industries. These wcre formerly under amas ee Cie eae nascar manors: FORA SE 


the South Panchurian Railway Company and HATSUOKA wag at pyn Run pOs es) SPOR LEY BELEN AUS TRO Aad iayi an hteyposcy 


first doubtful about the expediency of the Plan although torcnneyEout: 
a. 


3. TCJO testificd that HOSHINO was among the 


eventually he agreed. The krantung Army agreed also. a 
The General Affairs Board (of which HOSHINO was Chief) five most important Japancse figures in Panchuria. 


II. HOSKINO's Conncction with the Onium Traffic 
assistcd in the preparation of the spcecial laws requirrcd 
b. 


GG-16. The affidavit of the defense witness 
in connection with the formation of the Corzoration. 3 a 


NAMBA shows ` that HOSHINO in Scptcmber or October, 1932, 
In the subzission of the prosccution, in view of thc 


when he was in charge of the Gencral Affairs Bureau of 
important, indeed, the all-inportant leading part taken 


{GG-14. 4024-5. , the Finance Ministry, took a lcading part in arranging 


for NAMBA to go to Hanchuria for employment in the Oniur 


(G5 dle RS COV 
GG-15. a. Lx. 28(3, T. 20356.) 


40,944 40,945 


betucen his’ tcestimory on cross-cxcrination and hia 


paragravh 3 of exhibit 24€3, the rcvenuc aspect was affidavit show thc evidenec is submittcd in an attcrrt 


evidently considcred by ECSKIFO as morc .important than to deccive the Tribural, whereas there is no reason for 


the suporcssion of the traffic. doubting the accuracy and truthfulncss of his originel 
a 


GG-17. HOSHIMO ncgotiatcd a large loar fron affidavit. In vic of his position in thc Manchukuo 
Japan, the sccurity for which included thc profits of 
a. 
the opium monopoly officc. HCSEIFO stated that he 


Finance Ministry and later as Chief of thc General 


Monopoly Burcau. It is significant that, as is shown by 
| Affairs Board, HOSHIFO was very much conecrred with the 
| 
' 


discussed the mattcr with KUTO, Pobuyoshi, the then tanchukuo Budgct and revenues. 


Commander of the Xwantung Army, with the object, accord- III. - HOSHINO's Epeech to the Economic Confer- 


ing to him, of obtaining “the susvcert" of tre Arny. ence, Deecrber 3rd, 1638. 
e á i 


As is shown by exhibit 227, “the Chicf of Staff of that GG-20, The report of HOSHII'O's spccch to the 


Arry had taken the initiativ: in Junc, 1932, in a tcle- Feonomic Conferenec was introduccd into cvidence during 


grar to the War Finister to havc the revenue from the the cross-cxaminetion of the dcfcnsc witness OBATA. 


This witness declarcd thet the China Incident was a 


paethe iresolti disappointment to HOSHINO and he wantcd it terminated as 


GG-18. Thc profits from opium were approximate- soor as possible. HCSKII'C's specch shows beyond thc 


ly as follows: 1933, ¥300,000; 1934, ¥1,2N0,n0n; and possibility of any doubt thet hi regarded the Incident 


| 
l 
i 
Opium Monopoly incrcased, and the raising of thc loan | 


1935, ¥19,000,000. Thereafter thc profits incrcascd in j s as "holy" and that it had his full avproval. He cx- 
the seme ratio, bedng ¥20,000,000 in one ‘car and in th: | rresscd his approval of the Manchurian Incident which he 


: 5 
LESS LISSLM TH He dcseribid ss the awakening of East Asia, and he stated 


GG-19. It is suggcstcd that the Court should that thc reecnt China Incident wes a dcvclonment and cx- 


: j 
acccrt KALBA's originel figures es correct. His vas- pansion of the Fanchurian Incidcrit. Hc epproved of the 
ivencss on cross-cximinati d t i i 
mination an he inconsistcrcics cstablishm:nt of the new govcrnmcnts in North and Centra 
{(GG-}7. x 


L eS China and on th: Kongolien Border end advocated the 


ssf 
E 
c. T 
Goals. a. Ex. 24(3, p. A; 7. 20330-1, 2034050, 20356.) Tan a Tx: Sataa, r. 25e) 


construction of a ncu East Asia, 

GG-21. The whole snzcch and particularly the 
portion which appears at ap. 29155-7 of the trarscript 
is a strong indictment of HOSHIN® and serves to impli- 
cate him in a positive ana dircet way in the consniracics. 
It is not surprising that in April, 1940, he was decor- 
atcd for Meritorious Scrvice in the China Atfaie.= 

B. HCSE1L O's Appointment to the Sccond KCKOYE 
Csbinct, and as Presid.nt of thc Planning Board. 

GG-22. hCSEINO’s official conncetion with the 
Manchukuo Governornt ccascd on July 21, 1°40, wher he 
fas appointcd to the Second KCNOYE Cabinet. It may be 
reasonably assumed thet he had somc kmowledge of the 
troublcs that thrcatencd thc YONAI Cabinet and cventuclly 
destroy:d it. It sccms unlikely that thc invitation to 


Join the ncw Cabin t was not preecded by any negotiation 


GG-23. HCSHINO head never previously h-1d a 


| 
or discussions. | 


Czbinct apnointm:nt, nor any enpointment in Janan of 2 
paliticol cr qussi-prlitical nzturc. TCJO, MATSUOKA, 
and OHASHI (Vicc Foriign Kinistcr) who were appointed at 
th. sanr time were also without previous Cabinct cz- 


feriencc. It is surcly significant thet this: four ren 
all or wher Rod tear. cromin nt in Manchuria ard were 


Gea, Be Teze Sth, Gt wala? 


G&L-25. HOSHINO has not explained how he 
cam to be appointed nor has any evidence on the 


matter bein given by any other witness. In all the 


q|circumstances it mould appcar to be a fair and 


reasonable infercnce thet his sélection was due to 
its being known thet he was a supporter of the 
aggressive cxpansion policy (in other words a member 
of the conspiracies), and that his appointment was 

a step ir. the conspiracies and further, that HOSHINO 
in accepting appointment did so with the intention 
of assisting the execution of the policy. 

C. Pertod from July 22nd 1940 to April 4th 
1941. 

GG-26. During the period from July 22,1940 
to April 4, 1941, HOSHINO was President of the Planning 
board and a rember of the Cabinet without portfolio. 

1. Evidenec rc Planning Board Activities. 

GG-27,. KOSEINO in his interrogations 
gave the following information about the Planning 
Board. He statcd that the Planning Board was farmed 
"to collaborate the various dcpartacnts and to make 
future plans for the coming eT The Board was 
concerned with the gencral arrangements of the various 


d.partments and the formaticn of production plans 


Pec Rie OS SYA 


associatcd more or less closcly with thc Knentung Army 
cntcrcd the Japanesc Cabinct at thc semc timc and it is 
Submitted that thcir anpointmcnts constitutcd a victory 
for the Kwantung Army. It will be recalled that on 
August 2nd, 1940, Ott in a tclegram to the Gi rman Forcign 
Ministcr referred to OHASHI's appointment as signifving 
the further strergthcning of the influcnec of the Fan- 
churian Group in the new Gorcrnaats = 

GG-24, It sccms rcascreble to cortcnd thet the 
Army snd particularly the \wantung Army were rcsporsiblc 
for ECSKINO's appointment to the Cabinct ond the 
Presidcney of thc Planning Board. How clsc can his 
appointmcnt be cxplaincd? Hc had bccn away from Janan 
for cight ycars. He had nevcr previously held offici of 


this kind. The Army had brought about the fall of the 


YONAI Cebinct. The Manchurian Group cvidcntly had con- 
sidcrable influsnce as is shown by the appointments of 
TOJO, MATSUCKA, OHASHI, and HOSHINO. It is most unlikely 
that HOSHINO would have been selcetcd unless it was xnown | 
thet h? favorcd the militaristic cxvarsion poliev. H- 

had shown by his specch in Deecmbcr, 1938, thot he ots cn” 
erdcnt supportcr of this policy; end his work in E2n- 


churic undoubtcdly dcronstratcd his loyalty tc it. 


(pas: oa. Fx. 598, T: €265.) 


and materiel distribution plans end such ather 

matters as aAa On Thc material distribution 
plans were over-all plans and did not go into detail. 
Demands and estimates of catcriel were submittcd 

by the verious depertments and the Board made its 
plans according to the amount of matcrials availablc. 
Thc demands of the Arry and Navy constantly increased 
but as the details of their plans wcre kcpt secret 

the Board did not know the purpose for which the 
materials were seguiren 0il supplics cri a scrious 
problem but thc Arty and Navy appcarcd tə.think that 
thcy had sufficicnt sunplics to last thew until 

“they would get thcir hands on the 011 in the south". : 
HOSHINO himself considercd that in the carly stagis 

of thc war Japan would be able to occupy a grcet 

deal of the Fer East and with the matcrials such as 
oil which would then be eacquircd they would ha able 

to carry on the war for a long timc. Although thc 
plans wre made for "Jepan proper" thcy neecsserily 
affected Manchukuo as to rew matcrials, imports end 
cxports, and Linnean The plens for Jepen end 


Manchukuo were coordinatcd with thc assistencc, if 


GG-27. b. T. 5148 
" c. T. 5148-50 


d. T. 5169-70 | 


eccssary, of the Joint Jrpan-Manchukuo Economic 


ommittce. 

GC-28, The Bonrd comprised about 100 
persons and made cconomic plens for ae~ Therc 
was plan madc in November 1940, for business, 
manufacturing end industry which provided for the 
orgenizing into a solid group of industrics of thc 


sam kind and for govcrnocnt contro] through the 
b. 
group. 


II. Importent Cabinct Decisions. 

GG-25. Several important decisions made 
by the Crbinet end the Planning Boerd during the 
period HOSHINO ves n member of both. Sort of thesc 


decisions xerc: 


1. There was the Crbinet Decision of July 
a 


26, 1940"Outline of Jepan's Pacific National Policy". 


2. There wes the Linison Confcrence Decision 
b. 
of July 27, 1940. 


3. Efforts wcre mde to strengthen relations 
with Gcreany and Italy culminating in the Tri-pertitc 
Fect of Septembcr 27, 1940. 

Gc-27. f. T. 5167-8, T. 5177-8 
GG-28. «a. T. 5131 
: t. T. 5131; T. 15,963-5 


GG-29. n. Ex. 540, T. 6271 
" b. Ex, 1310; T. 11,794 


4. On August 1, 1940, MATSUOKA institutcd 
negotiations with France which resulted in Japan 
obtaining important rights in French Indo-China, K 

5. During August 1940, drafts wcrc prcporcd 
of demands to be rade on Netherlends Enst Indies 
and a mission wes ee 

é. In the rutumn of 19+0 thc Planning 
Board merde cconomic plans for organizing industrics 
which involved a high dcgrec of Government control 
in Jnprn pnd also for Menchurie, Chino nnd Enst 
rye 

7. Enrly in November 1940, follocing the 
pnnouncemcnt of Netionn] Policy on August 1, there 
wes published the "Outlinc of Pinn for Block Economy 
of Jape=, Manchukuo, china". ” This plen will be 
referred to lator. 

8. On Septembcr 30 the Totnl Var Reserrch 
Institute wes esteblished. 

9. Eprly in.1941 thc decision wes modc 
to resume ncgotirtions vith the United States; NOMURA 
wes pppointcd Amb:ss-dor in Janury 

c. Lx, 620, prec <B, T. 6886 
d. Ex. 1311, T. 11,798 
e. T. 5131-3; T. 5137-8 


f. Ex. 541; T. 6272 Ex. 2224, T. 15,951-61 
g. Ex. 1008, T. 9643; Ex. 1009, T. 9648; 


40,952 


The nbove mettcrs ere importent in considering the 


question of HOSHINO's parti-apntion in the conspirrcy. 

III, Plrn for Block Economy of Japen- 
Kenchukuo-Chinn. 

GG-30: On Kobcmber 8,190, the Yomiuri 
Newspper published n stetcmcnt issucd by the Cabinct 
Intelligence Bureeu giving perticulers of the Plren for 
Block Economy of Japan-Manchukuo-Chinr which hed been 
sede public om Noverber sth. The ncespapcr stated 
thet the Plan folloncd the Cabinet decision announced 
on August 1, 1950, as to the fundarcntal national 
policy : ena cxplaincd thet the Government since 
that dceision hed been studying, principelly vith the 
Planning Borrd, how to embody “the estrblishment of 
e Coopcretive Economic Sphere" unifying Japan, 
Henchukuo and Chine end embracing the Grerter East 
Asia. This plan wes the result. This shows the 
newsprocr's ider of the influcnee of the Pinnning 
Board and particularly the influence of HOSHINO in 
formvlinting the Plan, sincc a photograph of HOSHINO 
rps publishcd vith the perticul=rs of the Plan. 

Go-31. Thc.Crbinct Intelligcnee Burceu's 


rnnouncement commences «es follows: "Our fundamental 


GL-30. c. Ex. 2225, T. 15,951-61 
s bh. Ex. 540, T. 6271 


Ex. 1043, T. 3298: Ex. 1045, T. 9804 
Ea. 1656, I. 9843; Ex. 1057, T. 5847. 


policy to estnblish the Co-Prosperity Sphcre of 
Greater Erst Asip which nirs to form n New @rder 
in the World hes now entered a nce strge by the 
conclusion of the Tri-~partite Pret between Japan, 
Germeny, nnd Itrly." It is thought to be unnecessery: 
to refer hcre to the detrils of the plan, rnd it is 
probnbly sufficicnt to sry thrt in general, it rims 
rt the esteblishment of a new order in Erst Asin 
nnd the enlergemcent of the scale of the Co-Prospcrity 
Sphere of Erst Asik by .-n cconomic bloc comprising 
Jopan, Mrnchukuo and Chine. To rccomplish this, the 
plen providcd thrt “in order to promote nrtionnal 
defense economy, finrnce must function so as to micet 
nationel purposes." 

IV. Plrn for nev economic structure. 

GG-32, Reference is hereby mde to the 
evidence of the Defcnse ritness OBATA with respect 
to thc plan for a ner economic structurc prepared by 
the Planning Board rnd submitted to the Ccbinct in 
the autumn of 1940." According to OBATA, this plan 
ens proposed by “young officiels" of the Plenning 
Bonrd nnd whcn presentcd to the Crbinct by HOSHINO 
met with considcrrble opposition, perticul»rly from 


the Linister of Industries end Commerce KOBAYASHI. 


66-42. a- Ex. B65, Prge 31, T. 29,129 Te 


HOSHInO rprecd to rlter-tions (but these, it is 
subritted, rre of only trifling importance) and 
eventually thc plen was adopted by Crbinct. 

GG-33. The evidenec of OBATA considercd 
with the evidence in KONOYE's Ea epperrs to 
erke it clerr thet the dispute in conncction rith 
this plan wes onc of the frctors which brought nbout 
n reorganization of the Crbinet in April 1941. The 
rcl eim of the Arry wes to convert the Ministry of 
Industrics & Commerce into ec Ministry of Munitions, 
KOBAYASHI ers rpperently opposed to this rne wrs 
supported by business men. In the cnd both KOBAY.SKI 
nnd HOSH1nO0 resignce rod there can be little doubt 
thet while the Aroy won a victory, it rrs nccessrry 
ín order to avoid brenking up thc Cebinet for the 
Army to sgree to HOSHINO's resignation rlso. The 
new cconomic plrn ves intended to effect revolutionrry 
chengcs in th. cconomic structure in ordcr "to 
promote the completion of ermocnts." The plen 
provided for n high degree of Govcrnmnt control. 

Y. Other Plans Revcrling HOSHINO's Flece 
in the Conspiracy. 

GG-34. The wholc o1 the new plan for n 


chenged econoric structure is importent in the 


| Go-33. Éx. J226-A, T. 29,168 


population pnd thc comprehensive production expansion 
Plans for which the Planning Board wrs responsible 
or with which it wes concerned. This is confirmd 
by a Jepancse nevsprgcr article wt pbout the plan. 
According to this article, HOSHINO made detailed 
explanations of the population policy embodied in 
the plan. 
VI. Dcmends Kade on detherlands East Indies. 
GG-36. Hcfcrence should also be mede to 
the demends sede on the Netherlands Erst Indics vith 
Tespect to economic mottcrs in August 19:0," 
only 1s HOSHINO cone.rncd es o membcr of the Cabinct, 
but nlso es President of the Planning Board, it is 


certain thet he must have hed an important share 


in the preperation of the demands. 


e. Ex. 1067, T. 9679 
a. Ex. 1321, T. 11,798. 


consideration of tin policy decisions mde rnd the 
economic rnd other measures trken by the Second KONOYE 
Cebinet end of HOSHINO's pert in these mtters. There 
is set out in the plan a nopuletion nolicy which was 
adopted by the Crbint on Januery 22, 1941. This 
plen vns rdoptcd in order thet the mission of thc 
Empire to cstablish the Erst Asis Co-Prosnerity 
Sphere could be c-rried out, rnd rlso “to secure 
Japen's leedership in East Asin", An inercnse of 
Population t7 200 million by 1960 wes the nim rnd 
it is expressly stated that one of the objects wes 
"to ensure the supply of militery rnd lebor forces 
required by na high-degrec nmationel defense strtc," 
The Yribunal's ettention hrs nlrendy been directed 
to the obviovs inconsistency betwecn the adoption of 
this plon and the cleims mde by the defense ns to 
the difficultics causcd Jepan by resson of her over- 
populrtion. i 

GG-35. It is subrittcd that as President 
of the Plenning Board rnd rs a merber of the Cabinet 
HOSHINO must be hild to hrve n responsibility for 
this plen end for 911 thzt is involvcd in it, 
perticulerly in view of the close riletionship between 


G6-34, a, Ex, 865, Page 45 
" b. T. 24,756-24, 863 


VII. ri-Partite Pact. 

G64£37. In addition to his respensibility for 
the Pact as a member of the Cabinet, HOSHINO was 
directly concerned jn his capacity as Fresident of 
the Planninre Board as is shown bv the report cf the 
troceedings of the Investigation Committee of the Privy 
Council concerning the Pact on september 26, 1940. se 
attended the proceedings and gave particulars of Japan's 
strength in materials, and while he stated that Japan's 
reserves were not yet completed, he added, "However, 
we are already quite enoar ai 

GG-38. It should be mentioned that HO>HINO 
was also present at the meeting of the Privy Council 
held on teptember 26, 1940 at the conclusion of the 
meeting of the Investigation GA: The Privy 
Council approved the draft Pact. The Imperial Rescript 
of reptember 27, 1940, proclaiming the Pact, bears 
HCtHINO's none” 

VIII. Mobilizattor Law. 

66-29. In view of the paramount importanta 
of the provisions of the National General Mobilization 
Law to the economic and other plans with which the 
(GG-27. a. Ex. 552, T. 6254-5; T. 6365: 7.6369 and 

T. 6378. 


GG-38. a. sgan walsyels 
. Ex. 554, T. 6395; Ex. 2225, T.159€2-€.) 


Planning Board was concerned, it 1s significant that 
on March th, 141, it was announced that the Cabinet 
haf decided that the regulations made under that Law 


would be put tn force on !arch 20th. 
1X. HOrHINC's Connection with The Total “ar 
Resear I e. 

GG-40. The Total Jar Research Institute was 
established by an Ordinance of reptember 30th, 1940. 
The Ordinance provided that the Institute “shall be 
under the administration of the Prime l'inister and 
shall control basic study and research in connection 
sith natfonal total war and shall control the education 
and training of officials and others in connection with 
national total war.“ The head of the Institute was to 
be of Chokunin rank and councillors were to be ap- 
pointed by the Cabinet from among the higher civil 


i servants of the various Government offices concerned 


were to be recommended to the Throne bv the Prime 


and fron among eminent and experienced scholars who 
a. 
Minister. HOSHINO was aptrofnted Acting Director on 


Ostober Ist, 1940. He was at that time President of the | 


| Flanning Board and Winister without portfolio. 


| 
ri. January 1941, a perkanent Director was appointed, 


In | 
Ex. 1055, T. 9842. 
Ex. C684, T. 8817-8: b. T. 8818-9.) 


40,960 


[fundamental principles of total national war, the 
mebilization of materials, fcod problems, the steel 
industry, land and sea communications, transport, 
finance, Foreign Policy, affairs in China, the United 
ttates, Great Britain, the Near Fast, Russia ` and 
Europe, eflitary and naval tactics, mobilization of 
minitions and various matters relating to the routh 
deas, (Ibid.) 

GG-4}. The Institute issued publications which 
dealt with a wide variety of subjects. Cf the ninety- 
eight publications, the existence of which is trnom to 
the Prosecution, all except three bear the classifica- 
tion "Top secret," "Secret" or “Conf dential." Ex- 
cerpts from a view of the publications were read to 
the Tribunal which showed a striking anticipation of 

16) what actually happened in connection with such import- 
"| ant matters as the U.-.-<Japanese negotiations ond the 

18 | course they took, events in French Indo-China and tian, 
1| the Eroposed extent of the Greater East Asia tphere and 


zw 
the plans for its establishment, and the outbreak of 


nh! b. 
[the Facific war without a previous declaration of var. 


a 
| The witness IIHURA stated that the axercises conducted 


23 
kacz. t. Ex. 9372, 7. 22007. 
23| GG-4a, a. Mx. 1354, T. 12,948; T. 27,024. 
- Fx. GB6a, T. 2416; T. 7420; 7.8°89-8925; 
Ex. 499A, T, 7425-7429; Ex. 6894, 7. 7471-4; 
Ev. 6904, T. 7435-7; Fx. 870A, 7.0920-8930; 
ey SAO TTR O4=Bg7 20 ae me 


“Tamely, Lieutenant General I 

appointment was Chief of ttaff of the Kwantung Army 

and who subsequently commarsed the 5th Army in Hanchiria 
.anå was later Director of the Hilitary War College. s 

HOSHINO was appointed a Councillor on Lay 2nd, 1941. 

Other councillors appointed were the accused BURNS on 
Deaember 21st, 1940 ** and KIMURA on Nay 5th, 1941.” 

GG-41. Menbers o” the Institute included 
high-ranking Aray and Navy Officers, tecretaries of 
‘“inistries and members of staffs of large corporations 
such as the touth Manchurian Ratlvay ae Ktudent 
or research mepbers were departmental officers holding 
important positions in the various ministries, prac- 
tically every branch of the rtate‘s activities being 
represented. In addition, there were representatives 
from the i'ilitary rtoff College, Banks, Industrial 
Corporations, the schools, the lanchuvuc, Chosen, ee 
Taiwan Governments, and the North China Area Army. 
GG-42, The Director and other permanent 

officers were assisted by lecturers of high standing 
chosen from various ministries, Universities, Industry 
and Comerce and other meroa The lectures 


covered a wide ranre of subjects includ'ng the 


(GS-40, c. T, GA24-§; T. 270723 A. Sz. 199, EELE 
e- Ex, 126, T. 737: f. Sy. 113, T. 727. 


GG-a1. a. Èx. B66, T. 2875; b. Ex. B69, T. €925. 
_ SERB al Ex. B69, T. e826: eg 


by the institute had as their tackground the inter- 
national and domestic situation Japan was then facing 
or expected to face and the students examined and dis- 
cussed the national problems which would necessarily 
arise in case Japan moved into the Southwest Pastis. 

GG-44.. It is to be noted that by Iter II of 
Srticle 10 of the Imperial Crdinance for the Organiza- 
tion of the War Ministry (as revised), provision was 
made that matters concerning students of the Institute 
sere to be dealt with by the !ilitary Administratior 
Eon Although the evidence as to the duration 
of the Institute's activities 1s not quite clear, it is 
evident fron the dates of -the publications that the In- 
atitute was still functioning in 1945. 

GG-45. The Prosecution submits that the 
evidence with regard to the formation of the Institute 
and ita activities and publications and also the per- 
sona connected with it shows that it was an important 
organization which was founded and carried on as an 
essential part of the plans ef the conspirators for 
waging aggressive wars of conquest and expanston. In 
aupnort of this submission the following cocments are 
made. It was established at a verv imoortant tine in 


the course of eventa leading to the outbreak of the 


(GG-43 (continued) c. T. 27072-3. 
L Grete esi 74, T, 684 -bee -PER a IE) 


Pacific Yar. The YONAI Cabinet had fallen in July 1940 
and thereafter and, particularly after the Cabinet 
policy decisions made on July 26th, and the Liaison 
Conference of July 27th, the aggrassive action was 
taken towards French Indo-China and the Netherlands 
East Indies in August. Qn coepletion of the Trirartite 
Pact in september, the plans of the conspirators were 
Pushed ahead with great energy. An active period of 
tlanning followed in which HOrHINO as President of tha 
Planning Board toov a leading part. It cannot be 
doubted, it is suggested that the establishment of the 
Institute was a necessarily logical ond inevitable part 
of the plans fcr expansion. The cublications of the 
Inatityvie show very clearly that «very aspect of war 
was studied. Fhe Institute was not an ordinary :‘ilitary 
or Naval ttaff College. Its purpose and functions were 
much wider. They comprised a study of "national total" 
war, In other words, it was contemplated that wars 
would be waged for the purposes of which all the subjeet 
of the stite and all its resources would be uscd. It 
was considered necessary that there should be xtudied 
every subject that bore on the waging of wor. These 
subjects were not limited to the sctence of fighting, 
to the training of soldiers and thair equipment. It 


mes contennlated that the whole people sould be at war 
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mada the permanent Director. Can 1t be sericdsly sug- 
gested that at that junctura the officer holding that 
tixnertant appointment was trought to Tokvo to sy-nd his 
tine on unigzportant work which kad no practical ob- 
jective? 

Gi-47. In this connection it is interesting 
to observe thar the strengthening of the Manchurtar 
Group's iniluence in the eecond KONOYE Goverrarnt 
referred zo treviouslv was carried a ston further by 
the eppufninent of FIMURA to the Institute. The car- 
prehensive nzture of the menbersh!p, tha high status of 
the Courcillors, members and lecturers, the scop of 
the studies, exercises and publications, the fac? thet 
it cont‘nued to functicn during the war when it was 
4mcortant that no man should be idle or not suitably 
emploved, oll these factors show conclusively tho 
isportance of the Institute. 

GG-48. It is possible, of course, that it had 
difficulties tr getting started and thet the Prime 
Minister and Cabinet and the Councillors were too buav 
te elv- it much assistance. It fs also possible th-t 
ft did zot fully achieve whet was evpected of 1t, al- 
theuzh its publicstierns would appear to show tht it 


was nct only very active but also successful. Fowever, 


in the submtsston of the Prosecution, f° has Leen 


in their different spheres end it was intended that tha 
studies and exercises of the Institute would ensure 
that the maximum value was obtained from every indi- 
vidual. 

GG-44. It ia necessary in this connection to 
consider all the evidence that has been presentad in 
this case and particularly that evidence which relates 
to the aggression in Manchuria and the extension of 
that aggression tc China and the plans made for so many 
vears for the establishment of a Grenter Sast Asta 
sphere. Is it credible that in centember 1940: Japan 
would have wasted time and energy in n mere academic 
debating school -- expecially, when the carrying on 
of the school involved so many important Government 
officials and other persons all of whom were essential 
to the execution of the expansion plons which have been 
found in evidence? If the Institute were not regerded 
as important, it vould not have been established bv an 
Ordinance, nor placed under the administration of the 
Prime Minister nor given the constitution and functiors 


which it possessed. Is it not manifest thet being 


concerned as tt as 7ith planning it was no accident 


that HOSHINO became fts first Director until a permanent 


Directcr was obtained? Nor ~rs it merely fortuitous 
that the Chief of steel of tha Kearturo trey sheild ha 


estrblished that the formztion ond cerrying an of the 
Institute affords strong evidence of the agpressive 
plans of the constirators and of the metters charged 
in the Indictment. 

GG-49. The Defense witnesses IURA and 
gauh And dko the @cosecution sitnasesiOnTBA. 
nttempted to minimize the imoortance of the Institute, 
its activities and publications, and the functions of 
HO:HINO and other defendants in relation thereto. It 
is not considered necessary to examine this evidence in 
detail. It ís submitted thet it convletelv fails to 
answer the contentions made by the Prosecution with re- 
gard to the Institute. 

GG-50. to far as HO+HINO is concerned, it is 
submitted thet the formation rnd activities of the In- 
stitute directly inplicete him by renson of his asso- 
ciation with it, first rs Acting Director ené later 2s 
Councillor. Fe 1s plso imvlicated as » member of the 
Ccbinet which caused it to be established anc, mora 
particulsrlv, asPresident of the Planning Board. ‘The 
defense witnesses IL Ra and OSHIMA í have stated 
thet HOSHINO was incctive 1n the affnirs af the In- 
stitute. Fwen if this evidence be accepted, it does not 


T. 27066; 27077; t. T. 29181-7: r. T. 8929-9737, 


Ex, 3010, T. 27067: T. 27072; T. 27976; 
>. 29161-4. 


in any way free SHINO from the responsibility which 
must necexsrrilv attach to him bv renaon of his naso- 
cistion with the Institute. 

D. HOSHTINC's RESIGNATICN IN APRIL 1941. 

GG-52. In April 1941, HOtKINO resigned his 
positicn ss President of the Planning Bonrd and Minister 
without Fortfolio in the second KONOYE Cobinet. De- 
fense witness DBATA geve no explanation of the reason 
for HOSHINO's resign=tion although he refera to disputes 
bet-een HO; HINO and KOBAYASHI over the economic plans. 
According to eee economic Slant asd prepared by 
some of the young officinls of the Planninr Bored. 
When HOSHINO subnitted this plan in the eutunn of 1940 
to the Economic Finister of the Crbinet, there wns con- 
siderable opposition, especinlly from KOBAYASHI. The 
witness stated thnt HCSHINO egreed to its being chenged 
so as to mke it more in favor of n lnissez-frire 
econony and eventu-llyv efter certain changes had been 
unde 5 the Cabinet approved of the plen. It should 
be pointed out incidentally thet the changes mentioned 
by OBTA appear ta be avite immaterial. 

GG-F2. KONOYE Memoirs. with reeard to the 
change of Cabinet Hinisters connectrd with economic 

Zy. 3214. T. 291370: b. Ex. 4214. T. 29149: 
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ahRSIAL GF TH. COURT: The International 
Military Tribunal for the Far East is now resumed. 

THE PRESIDENT: Mra. Lambert. 

WPS. LALEERT: Tie dispute between HOSHINO 
and KOBAYASHI was a very serious one. It is probable 
also that, despite HOSHINO's denial, trouble was in 
fact caused by KOEAYAS {I prematurely disclosing the 
plans to businessuen and obtaining their support to 
nis oppositinn ta HOSHINO's plans. It is not cred- 
ible that the Army cpposed the plans. Indeed, it 
cannot be doubted that the Army was to a lirge ex- 
tent actually responsible for them. Nor dves it 
appear to be credible that the army ar TOJO forced 
HOSZINO to resigrt because HOSHINO was not prepared 
to go along with the Army. KONOYE makes 1t plain that 
he did rot wish the dispute to break up his Cabinet 
and that the dispute had to be concealed from the 
public. KONCYE persuaded OGURA to join the Cabinet 
without pertfolio ard he decided with the approval of 
TOJO and others to replece “Yobayasii by the appoint- 
ment of Vice Adciral TOYODA., Ie was obvious that 
KCBAYASHI would not resign if he would “lose face" 
by doing so, and he would not have given way to 
another businesszan. To replace kim by TOYODA would 


face his fese and at the seme tice catisfy the arcy | 


affaire in April 1941, is a verv importnnt piece of 
evidence. The whole document deserves careful studv. 
It ix submitted that it clesrly shows thot the resigna- 
tions of KOBAYASHI snd HOSHINO were brought sbout by 
the disputes that arose over the economic plans and from 
a consideration of all the circumstances the true posi- 
tion would appear to ba es follows: 

THE PRESIDENT: We will recess for fifteen 
minutes. 

(Thereupon, at 1045, a recess 
ans taken until 1100, after which the pro- 


ceedings rere resumed es follons:) 


land the Navy. ft is apparent from the whole docu- 
ent, in the course of whic) HOS{4IN2's name is 
hardly mentioned, that YOSHINO was quite willing to 
resign and it was KOBaYASHI who was making the diffi- 
culty. The only reasonable inference is that it ras 
considered by the Army wiser not to break up the 
Cabinet but that HOSHINO should resign. HOSHINO must 
have been a party to this. He vas replaced by a 
militarist 6UZUAI and, therefore, in substance the 
Army achieved what they vere striving for. But the 
most important poin: to be observed from this ex- 
cerpt from sONOYE's memoir is that, according to 
KOAOYE, the appointment of TOYODA would result in 


clarifying “the character of the ministry of Com- 


a 
merce and Industry as a munitions ministry." KONOYE 


goes on to say that this, together with the fact 
that SUZUKI headed the Planning Board would mark an 
advance towards the perfecting of the national de- 
fense structure. It is plain that the whole object 
of the readjustment of the Cabinet and the change in 
the Planning Board appointment was to make the w#inist- 
ry of Industry and Commerce in fact, but not in rame, 
a munitions ministry. 

GG-54, The defense declared in the opening 


Go-54. a. lx..32164. T. 23.174 


statement to HOSHINO's defense that KONOYE's memoirs 
would shor that TOJ informed HOSHINO he must resign. 
KONOYE's wemoirs do not go as far as ts but it 
catnot te doubted that HOSHING's resignation came 
atout tecause of his desire to further the Army's 
plans for expansion. It is submitted that HOSHINO 
resigned in order ta assist “ - TOJO and the other 
gmilitarists and to further the expansion plans of 
the conspirators. 

E. Period between April 4th, 1941 and 
October 18th, 1941. 

GG-55. The circumstances in connection 
with HOSHINO's resignation of the appointments held 
by him in the Second KONOYE Administration have al- 
ready been referred to, and it has been suggested 
that the true explanation of his resignation is that 
it was zade in order to further tne conspiracies. 
The apparent inactivity of HOSHIMO after his resig- 
ration and until he became Chief Cabinet Secretary 
or. Octover 18, 1941, possesses, it is sugested, an 
ieportant significance. 

GG-56. Accarding to the defense, from the 
tine of his resignation until he was appointed Chief 
Cabinet Secretary HCSHIND led a life of idleness, 

a. Ly. 3216A, T. 29,169 


of the country, The trips to the country, he stated, 
were mcestly private and he claimed that he made the 
trips to see the condition of the country. 

GG-57. The defense ritness INADA. stated in 
his affidavit that ilOSHINO had told him that all he 
Trad ceen dcing after he resigned in April was to 
travel arourd Jopan. It is remarkable that HOSHINO 
should Fave taken a six-months holiday at that 
critical juncture. When it is rewemhered that he 
had keen for all his working life a government offi- 
cial until he was brought to Japan in July 1940, to 
enter ^ne £ONOYL Cabinet and that he was only 49 
years of age, it ís extrasrdinary that he should have 
been so inactive, If the prosecution's submission is 
accepted, that his resignation was made in order to 
further the conspiracy of which he was a strong sup- 
forter, it vould appear to be reasonasle to suggest 
that his statement that he was inactive during that 
long period 1s not credible. It appears much mora 
likely that he vas oufetly engazed in organizing and 
furthering the conspiracy and that he vas standin, by 
in the gcamwnile until the time should be appropriate 
for him ta take a more active part. This time care 
wren, in October 1941, the KONOYE Cabinct fell and 
GSa57. a. Ex. 3220, T. 29,199 


The witness MURAKAMI testified trat after his resig- 
nation HOSHINO spent his time in reading, exercise 
and in traveling about the country. According to 
him, HOSHINO took na part whatever in pubiic affairs 
and his only visitors were long-standing friends. 

It should be obse-ved that this witness while claim- 
ing that he toos charze of HISHINO's business and 
affairs after his resignation and for that purfose 
lived at his private house, although he was employed 
in the ministry of Finance at the time, clains at 
the same tice that HOSHINO had no business. Indeed, 
in his own words -- "his life was that of unemplay- 
ment to the letter.” Further, although he professes 


to be able tc say that HOSHINO taok no part in af- 


fairs and even goes so far as to say that HOS "INO 


never even talked with TOJO an the telephone, he goes 
to some trouble to explain that most of the time 
HOSHINO was traveling and was not accompanied by 

the witness. In this connection, reference shauld 

be made to the interrogation of HOSHINO by the 
prosecution introduced by the defense. : There 
HOSHINO stated that after his resignation he was 
doing no special job and was visiting various parts 


et Say Sree wie 
ba Ex. 32124, T. 2 


TOJO became Prime sinister, It would appear to be 
more than a coincidence that HOSHINO, who had vorzed 
with TOJO in -anchuria, who had been so prominent in 
Manchuria, who had entered the Cabinet at the same 
tice as TOJO and other members of the Manchurian 
Group and who had resigned under the circunstances 
which have been referred to, vas so conveniently 
available to became the Chief Cabinet Secretary at 
that time. ‘while there is no direct evidence which 
shows that HOSHINO during this gw riod was engaged in 
furtiering the plans for aggression and expansion, 
it seems probable that in all the circumstances he 
was doing so. 

F. Period During Which HOSHIND was Chief 
Cabinet Secretary. 

GG-53. On October 13, 1941, HOSHINO becane 
Chief Cabinet tecretary in the Cabinet then forred by 
TOJO, and he held this appointment until July 22, 


a. 
1944, when the TOJO Cabinet fell. In the prosecu- 
b 
tion's interrogation of HOSHINO, HOSHINO claimed that 


he had intended going to Korea in Octoter on a visit 
but cancelled the visit on being appointed Chicf 


Cabinet Secretary. HOSHINO also stated that he and 


uG-58. 
aa Exs OP. be 710; Ewe 102. Ta 609 
b. Ex. 3212, 1. 29,294; T. 29,191-2 


TOJO were not exactly old friends but stated that 
TOJO wes in :anchuria for about two years at the time 
he tas and also that he worked with him when TOJO 
was ainister of «ar and HOSHINO was on the Planning 
Board. then asked whether he was not the closest 
Ean in the Cabinet to TOJO he replied, "As the Chief 
Secretary I was the closest to TOJO, however, I can- 
nat say that I sas the closest adviser." TOJO testi- 
fied that because he needed an assistant, it was 
necessary for him first to choose the Chief Secretary 
ef tne Cabinet, and so he chose HOSHINO, who hed been 
one of his colleagues in the Second KONOYE Cabinet 
and whom he considered the ideal man for the post 
because of his previous experience and personal 
abies = 

GG-59. che defense offer.d evidence to 
show the duties of Chief Cabinet T M, Apparent- 
ly, it is the defense's contention that the duties 
outlined in this exhibit are such as to make the 
holder of the office a mere official and the holder 
could play no effective part in ths conspiracy. Zhe 


evidence of the defense witness INADA, who was a 


vember of thc Cabinct Secretariat, 1s apparently aloo 


og 3 
GS-5. 
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and it is suggested difficult to belicve. The evidenee | 


shows that during that period he was a member of the 
lause of Peers, having been appointed on his resig- 
mation in april, and on May 2, he was eppointed a 
Councillor of tne Total War Research Institute. 
Further, on July 12 he was appointed a mecber of the 
Mational mobilization Investigation Connittecs Sure- 
ly these appcintcents carried witn thea sore duties 
and obligations. It appears to be iore than merely 
fortuitous that he should be ready to take this 

| appointzent icuediately after the Army Group had 
brought about the downfall of th: KOWOYE Cabinet, It 
seems clcar that the appointment of Chief Cabinet 
Secretary was the personal appointment of the Prime 
Winister, and that from TOJO's previous knowledge of 
HOSHINO's activities in Manchuria and as a fellow 
memeber of the KONOYE Cabinet he selected a nan vom 
he knew was in favor of and would support fully the 
War Policy. 

Gu-6l. It 1s suggested that the appointments 
held by him and his activities after he became Chicf 
Cabinet Sccretery show that he was taxing an active 
Part jn affairs both before and after the ontbrcak of 


war. Or. Movembcr l, he was made 2 Councillor of the 


GG-69. a. Ex. 109, Ta 710 


directed to this point as wall as to show that no 

j significance should be attached to HOSHINO's appoint- 
ment to this position. According to INADA, he ras 
asked by TOJO to essist him in the selection of the 
Chief Cabinet Secretary. TOJO gave him the nares of 
tro persons whom hc was considering for the appoint- 
ment, that of HOSHINO and one other, and he asked 
INADA whether the Secretariat could wort smoothly 
under herpes It does not appear thet TOJO asked 
him the same auestion odout the other candidate. On 
cross-examination, INADA explained that the appoint- 
ment of Chief Cabinet Secretary was really in the 
hands of the Prine eiavater’ and that whenever there 
was a change of Prime ministers, there was a change 
of Chief Capinet’ Secretary. 

GG-60. It is submitted that on the evidence 
as a whole the appointment of HOSHINO (if not in the 
case of other Chief Cabinet Sccretaries) at that tice 
enabled him to exercise cnd in fact he did exercisc 
a definite influence over the course of events. 
Reference has already been mde to the fact that, 
according to the defense evidcnce, HOSHINO had beer: 
idle for six months, This is in itself extraordinary 


“b. 7. 29,193 
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Planning Board. Although he ceascd on November 5 to 
be a wember of the National mobilization Investigation 
Committee (possibly because his continuing in this 
office was uncorfortable with functions as a Planning 
Board Councillor) he was on November & appointed a 
member of the Science Investigation Committee. Jn 
November 15 he was appdinted a member of the Govern- 
ment Comittee at the 77th Session of the Diet. On 
November 24, he ceased to be a Councillor of the 
Total Yar Research Institute and on Decerber 2, he 
becaze a member of the Committee for the Encouraze- 
ment of People's Cevings. He received further 
appointments as a member of the Government Committee 
at the successive Diet sessions and it is significant 
that on Februcry 21, 1942 he became Secretnry of the 
Investigation Committee for the Establishment of 
Greater Enst Asin, ond later in Navember he becsic a 
rember of the Liaison Committee of the Grenoter East 
Asia Bee It is submitted tuat tne fact that 
these anpointnents wers wade es well as their nature 
vas attributable to his being an active participent 
in the conspiracies. 

GG-62, It should be mentioned that after 
HOSHINO became Chief Cabinet Eccretary he attcnded the 
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very jeportant Imperial Conferences on November § 
and December 1, 1941. HOSHINO was also present ot o 
numter of liaison Conferences betveen October 23 and 
Deeceber 8, 1941, enc he hed an active part in the 
conferences, according to t00. At these confer- 
ences, HOSHINO stated the stationing of Japanese 
troops in China was necessary, and thet the Javanese 
conditions for settlecent of the Sino-Japanese con- 
flict relative to the talks with the United States 
should not be relexed. i0GO testified that HOSHINO 
took a stranz stand that Japanese proposals for 
negotiations should not be relaxed in these Confer- 
ences prior to Pearl esto HOSHIHWO also indi- 
eated the negotiations should be terminated because 
they vould not reach e sucecssful Cainta 
According to TOGO and 20J0, HOSHINO also ex dlained 
veriaus plans znd proposals to the Liaison Confer- 
ences and acted es in'Explainer" at the Privy Council 
meetings held Dceczber 8, 1941 (with regard to the 
Declaration of wre HOSHINO was an "Exponent" at 
ucetings of the Privy Council on October 9, 12 and 
14, 1942 in connection with the organization of 

ER O72 yl 6,034 
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63-G. HOSHINO's guilt of the offenses esa 


1| 1s established as indicated below, 
5 Count 1; Paragraphs GG-1, 2, 3, 4, 5, 6, 
| G5 Gy Mee SB 2 ey S15 15, 16 17 shia 20; Phi, 
25, 27, 28, 29, 20, 31, 34, 35, 37, 38, 39, 40, 42, 
43, 45, 60, 61, &2. 
Count 2: Paragraphs GG-1, 2, 3, 4, 5, 6 
8, 9, 10, 11, 12, 13, 14, 25, 16, 17, 19, 20, 21, 
| 25, 27, 2e, 29, 30, 31, 34, 35. 
Count 3: Paragraphs GG-1, 2, 3, 4, 5, é 
Wie, 9, 10, 11, 12, 13, 14, 15, 16, 17, 19, 20, 21, 
25, 27, 28, 30, 31, 60, 61, 62. 


Count 4: Peragraphs GG-1, 2, 3, 4, 5, 6 

8, 9, 10, 12, 12, 13, 14, 15, 16, 17,19, 20, 21, 

25, 27, 28, 29, 30, 31, 34, 35, 36, 37, 38, 39, 40, 
iE 43, 45, 60, 61, 62. 

Count §: Paragraphs GG-29, 30, 31, 37, 38. 


Count 6: Paragraphs GG-1, 2, 3, °4, 5, 6, 
ly Gy wey abl, Se, SN, OVI, Wis SWAG Si, MEL, Bley ek, 
25, 27, 28, 29, 30, 31, 34, 38, 39, 40, 42, 43,.45. 
Count 7: Faragraphs GG-4, 5, 4, 8, 9, 10, 
Why Bll e WALI, ab, Aes Ely AG, Hey EEL 
25, 30, 31, 25, 40, 42, 43, 45, 60, 61, é2. 
Court 8: Paragraphs GG-1, 2, 3, 4, 5, é, 8, 
9, 10, 12, 12, 13, 14, 15, 1€, 17, 19, 20, 21, 25, 27, 


| 
| 
| 
| 


Greater East Asia ministry. Further, on November 6, 
1943, he attcadcd the assembly of East Asiatic 


` € 
dations. 


G-62. 
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[ 28, 29, 30, 32, 39, 40, 42, 43, 45, 60 bles, 


Count 9: Paragraphs GG-1, 2, 3, 4, 5, 6, 
hy By HG, BBL, Tey FI 15 OS, SWS, TH, SIG, Eo, Fr, 
25, 27, 28, 29, 30, 32, 39, 40, 42, 43, 45, 60, 62, 
62. 
Count 10: Paragraphs GG-1, 2, 3, 4, 5, 6 
Gly G4 2h sble Sis Ses Sih, aL, a4, 50% 19, ela) eal 
25, 27, 28, 29, 30, 31, 39, 40, 42, 43, 45, 60, 61, 62. 
Count 11: Paragraphs GG-1, 2, 3, 4, 5, 6, 
Ge Oh SO pias Rey ors hy Nay ab) sien a 
27, 28, 29, 30, 39, 40, 42, 43, 45, 60, 61, 62. 


Count 12: Paragrephs GG-1, 2, 3, 4, 5, 6 
Gly MGR oly ahs SE Ris Sis aA 302 alla elo, Fai, 25; 
28, 29, 30, 31, 39, 40, 42, 43, 45, 60, 61, 62. 


Count 13: Paragraphs GG-1, 2, 3, 4, 5; 6, 
Apo O; ll lewd s ele elo One TZ 19, 20,21), 25, 
27, 28, 29, 30, 31, 40, 42, 43, 45, 60, 61, 62. 

Count 14: Paragraphs GG-1, 2, 3, 4, 5, 6, 8, 
Op AOS ala, 1a iA dS by 17 19 20, 21925; 27, 
28, 29, 30, 31, 39, 40, 42, 43, 45, 60, 61, 62. 

Count 15: Paragraphs GG-1, 2, 3, 4, 5, 6, 4, 
rig I aie Sy pike big LOA as eis Pal bi 27, 
28, 29, 30, 31, 39, 40, 42, 43, 45, 60, 61, 62. 

Count 16: Paragranhs GG-1, 2, 3, 4, 5, 6, 8, 
910 12127 LS set 159 165) 17D comme a 2 


2) 


4 


© 


7 


9 


7 


28, 29, 30, 31, 39, 40, 42, 43, 45, 60, 61, 62. 

Count 17: Paragraphs GG-1, 2, 3, 4, 5, 6; 
8, S, 10, 11, 12, 13, 14, 15, 16, 17, 19, 20, 21, 25, 
27, 28, 29, 30, 31, 37, 38, 39, 40, 42, 43, 45, 60, 
61, 62. 

Count 19: Paragraphs GG-1, 2, 3, 4, 5, 6, 
8, 9%, 10, 11, 12, 13, 14, 15, 16, 17, 19, 20, 21, 25, 
27, 28, 35, 60, 62, 62. 

Count 20: Paragraphs GG-60, 61, 62. 

Count 21: Paragraphs GG-1, 2, 3, 4, 5, 6; 
Ay By Be, iy DE, Ty Tle Ty Ay Hy My Ady By 5, 
60, 61, 62. 

Count 22: ?aragraphs GG-60, 61, 62. 

Count 23: Paragraphs GG-27, 28, 29, 30, 31, 
ag, 40, 42, 43, 45. 

Count 24: Paragraphs GG-60, 61, 62. 

Count 25: Paragraphs GG-1, 2, 3, 4, 
8, 5, 10, 11, 12, 13, 24, 15, 16, 17; 29, 20, 

Count 27: Paragraphs GG-1, 2, 3, 4; 
Gy Dy ohh Oy Sy PER Sy Sy A, SW) Aaa Or 
29, 30, 31, 35, 39, 40, 42, 43, 45. 

Count 28: Paragraphs GG-1, 2, 3, 4, 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 19, 20, 
27, 28, 25, 30, 31, 39, 40, 42, 43, 45. 

Count 29: Paragraphs GG-29, 30, 31, 
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GS ee CO, AS a 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 27, 28, 29, 30, 
31. 

THE PRESIDENT: That was a very clear 
presentation, Mra: Lambert. 

ERS. LAMBERT: Thank you. Judge Hsiang will 
follow for the prosecution. 

THE PRESIDENT: Judge Hsiang. 

JUDGE HSIANG: If the Tribunal please, I 
will read the prosecution's summation against the 
defendant ITAGAKI, Seishiro. 

Charged under counts: 1-5, 6-17, 18-19, 23, 
25-26, 27-32, 33-34, 35-36, 44-47, 51-55. 

I. Prior to the Kukñen Incident. 

II. The Jiukñen Incident. 

III. The Creation of a Puppet State. 

IV. Control of "Manchukuo." 

Y. Inner Mongolia, North Chins and All China. 
VI, War Minister, 1938-1939. 

VII. Waging War in China and in the Pacific. 
VIII. Conclusion. 

I. PRIOR TO THE MUKDEN INC IDENT, 

SH-1. In Nay 1929, ITAGAKI was appointed 


staff officer of the Krantung Aray"* and soon afterwards 


i. HH-2. 


Ty ty UE vere? Pima me 


Count 30: Paragraphs GG-29, 30, 31, 60, 61, 
Count 31: Paragraphs GG-29, 30, 31, 60, 61, 
Count 32: Paragraphs GG-29, 30, 31, 60, 61, 


Count 33: Paragraphs GG-27, 28, 29, 30, 31, 
40, 42, 43, 45, 60, 61, 62. 

Count 34: Paragraphs GG-60, 61, 62. 

Count 35: Paragraphs GG-4, 5, 6, 8, 9, 10, 
12, 13, 14, 15,16, 17, 209, 21, 25. 

Count 37: Paragraphs GG-27, 28, 29, 30, 31, 
39, 40, 42, 43, 45, 60, 61, 62. 

Count 38: Paragraphs GG-29, 30, 31, 36, 39, 
42, 43, 45, 60, 61, 42. 

“runt Paragraphs GG-60, 61, 62. 

Count Paragraphs GG-60, 61, 42. 

Count 41: Paragraphs GG-60, 61, 62. 

Count 42: Paragraphs GG-60, 61, 62. 

Court 43: Paragraphs GG-60, 61, 62. 

Count 52: Paragraphs GG-1, 2, 3, 4, 5, 6, 8, 

510, 115 12, 13; 14, 15, 16, 17, 19, 200 A25. 
Count §4: Paragraphs GG-1, 2, 3, 4, 5, 6, 8, 


J, 10, 11, 12, 13, 14, 15, 16, 17, 27, B, 29, 30, 31. 


he identified himself as the recognized leader of 


D. 
the young officers thera. TANAKA, ín his testimony. 


on the background of the Mukden Incident, repeatedly 
referred to this fact.°" The aspiration of the young 
officers was to occupy Manchuria, to separate it 
from China, to keep ít for Japan, and to exploit it 
economically.*” 
HH-2. To embark on such an undertaking, it 
was necessary to organize themselves in both plotting 
and agitation. ITAGAKI became intimately acquainted 
with the groun around Dr. OKAWA, Shunei, consisting 
of DOHIHARA, KOISO, TADA and others whose avowed 
objective was to absorb Manchuria in order to make 
Japan self-sufficient," To carry out their objective, 
TTAGAKI, together with HASHIMOTO, DOHIHARA, KOISO and 
others, was subsequently involved in the drafting of 
a plan to overthrow the civilian paver nment ton Partic- 
ular attention is invited to this point as it consti- 
tutes the very bezinning of the conspiracy. 
HH-3. In the earlier nart of 1930, OKAvs 
went to Hukden to see Chang Hsueh-liang, the Chinese 
HH-1. 
b. Ex. 245, T. 3016. 
ce. T. 1960: T. 1966; T. 1971; T. 1975; T. 1983. 
d. T. 1976; Ex. 245, T. 3016; T. 23017. 

HH-2, 


a. Ex. 22177-A, T. 15565-6. 
“b. Ex. 21777-A, T. 15587. ° 
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General in Manchuria. OKA¥A proposed that Chang 
should separate himself and the area umer his 
control from the rest of China." This overture was 
turned down by Chang. The conspirators reached the 
conclusion to achieve the objective by using force. 

HH-4. ORISHDIA testified that the Kwantung 
military clique held the strong opinion that in arder 
to preserve Japanese interests in Manchuria it would 
be necessary to occupy it by the use of armed force 
and to establish a government there subservient to 
Japan.** TTAGAKI personally voiced such opinion to 
TANAKA.” Though ITAGAKI himself denied that such a 
conversation ever took place betneen TANAKA and himself, 
yet bis close associat», ISHIHARA, had to admit under 
cross-examination that ITAGAKI did entertain the idea 
that en armed conflict would be inavitable.?" 

HH-5. An armed conflict was in fact not 
inevitable, as both the Chinese authorities and the 
Japanese consuls were trying hard to reach a settle- 
ment.” But the efforts toward pence were frustrated 
by the army clique.>- In doing so, the conspirators 

HH-5. 
1980. a. Ex. 57, pp. 64-65. 
b. T. 3016-7, 
a. T. 3016-7. 
kh. T. 1959-60; T. 1984-6. 


c. T. 30325-7. 
d. T.-22198. 


ITAGAKI further explained that the whole operational 
plan vas a defensive onc, but he contradicts himself 
t7 raxying that the main vorces would be offorded an 
ocvortunity to deliver a heavy blow to the nucleus 
os the Chinese army.°* 

HH-7. That the incident “as a pre-arranged 
one is ever nore apparent, since OKAVA in Tokyo had 
already learned of it a ronth beforehand. He told 
SHIMIZU when he was drunk that ITAGAKI and others vould 
bring about an incident in J'anchuria in the near 
future č" Early in Septexber renorts came to Tokyo 
that ITAGAKI and other staff officers of the Kwantung 
Army were scheming to start some actions.>* TTAGAKI 
was reported as to have employed Japanese adventurers 
Sor cresting troubles. Although ha cenied this, he 
admitted in substance that there wna a report to that 
effact. Evidence later introduced shows that upon 
receiving such report tre Japanese Foreign Minister 
instructed the Consvl-General to control the activities 
of acventurers and infor: 2d the Army of the same. * 
Apparently Tokyo was very muck worried. A special 
envoy in the person of TATEXAWA was sent te Hukden to 
stop the action. °" 


HU-6, 


ê. T. 32258, Hi-Z. 


b. T. 19821; T. 19827. 
. 30041-7. 


a. fT. 1404, 


| 


pi- 2 a| Ca an r) "S 
ms, d. Exe KA I. 3/313» 
ne 4 nls 
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made the situation appeor that an armed conflict che 
inevitable and such a conclusion wes reported to 
Tokyo."* Most ossuredly, it was a make-believe sit- 
uation calculated for the nurpose of agitation. The 
acrieved resvlt was adnitted by ISHIHARA that 211 
Japan mas discussing the failure of neeotiations. On 
the eve of the Muk: Incident, DOHIHARA, a close 
associate of ITAGAKI, was surmoned to Tokyo. There 
he advocated through the press the solution of all 
pending issues in Hanchuria by force if necessary 
and as soon as possible.@° 
HH-é. While tke open agitation was going 
on, the secret operational plan was made ready. 
ISHIHARA, who prepared the operational plan, testified 
that ITAGAKI knew tice He also testified that ITAGAKI 
was in charge of supervising the special service organ 
at Mukden.” ITAGAKI knew that tno-euns were installed 
at Mukden in secrecy.°* ITAGAKI in his own testinony 
attespted to explain that the secrecy of the guns was 
maintained in order not to excite the Chinese.®* But 
there has teen no dental that these guns were effec- 
tiveiy used in a surprise attack against the Chinese. 
č. T. 22199. ha T. 22158. 
d. Ex. 57, p. 66. üs T: 22208. 


c. T. 22158; T. 1987-91. 
d. T. 30258. ae 


TI. TIE MUKDEN InC IDENT 

MNH-8. TATEXAVA, leaving for Mukden, 
telegraphed ahead that he would liko to meet either 
ITAGAKI or IS¥I#ARA.”* Tn response, ITAGAKI was sent 
to Mukden with an essignment to meet TATEKAWA and to 
contact the Special Service Organ and the Consulate- 
petna ITAGAKI admitted that it was customary 
for a special emissary like TATEKAWA to deliver mes- 
sagt without delay. Horever, he spant two hours 
with TATEKAWA without any serious desire to learn 
about the contents of the message which TATEKAWA was 
to deliver, nor was TATEKAWA in esrnest to havo any 
discussion about it with him.°* In fact, ITAGAKI 
just put him off until the next day."* Of course, 
there was never a next day for the supposedly intended 
purpose, as the Incident broke out the very same 
evening. 

Hi-9. As soon as he disposed of TATEKAWA, 
ITAGAHI went to the Special Service Organ and, as ho 
put it, chatted there for at least one hour and a 
half.’ It must be rointed out that this Organ was 
the only link betzen the outposts and the headquarters 
Hizi HH-9. 

T. 19110. a. ï. 30352. 
T, 22117-3. 


t, 30350-1. 
no Cr R 


of the Raantung Arny at Port Arthur, for that Organ 
alone possessed the code to dispatch telegrams to the 
Comranéer in Cher.” 

KE-10. Ths alleged Incident broke out and 
Colonel HIRATA went to the Special Service Organ. 
Thereupon ITAGAKI assumed the duty of directing the 
aperotinns, HIRATA in his testimony attempted to show 
that ITAGAXI had no authority to give him orders. 
However, he admitted that he did ask for ITAGAKI's 
aporoval for attacking the Chinese, and he did receive 
such an assurance from ITAGAEI. ISHIHARA also 
admitted that ITAGAKI did give tha field commandcr 
either guidance or Instructions ITAGAKI himself 
admitted he save tham certain assurance." 

HH-11, ISHIHARA testified that ITAGAKI had 
no tine to investigate, and TTAGAKI stated that com- 
munications were bed and he was unable to ascertain 
the true neture of the situations Thus, it is 
apporent tht he arhitrarily approved the ficid 
conrender's plan to attacl: the Chinese army without 


even troubling himself to find ont vhat was really 


H-2. H. 22 
da . T, 2209, 
onae Bs T. 30356. 


19307-13. 
22172; T. 22153; Lf. 22213. 
BUG SF e 


III. THE CREATION GF a PUPPET STATE 
W:-13. Soon after Mukdan was occupied, 
DOH IHhhh was appointed mayor. ITAGAKI was the man 


who set un this municipal administration with a nidi- 
a. 
tary man as chief, although he denied that it was he 
b. 
who recomended LOr IHAKA . however, afense witness 


YAMAGUCHI testified that ITAGAKI approved the appoint- 
ce 
rent. While he also denied that it was a military 
È. 
adgzinistration, his co-defendant MINAMI admitted in 


substance that it wes at least a temporary military 
ê. 


administration. ITsGAhI alleged that DOHTHAHA was 


assisted by the Chinese and there were only a few 


Japanese advisors. Under cross-examination he said 


he did not renember what were the positiens the Japanese 


£. 
held in the municipal administration, but exhibit 
h. 


2479- gives a complete list of the principal func- 
tionaries and all of them were Japarese. This admin- 
istration in Eukden, in less than one month after its 
establishrert, planned, in accordance with the arny's 
secret plans, the ronopolization of opium and the 


issuing of Lotter: tickats for the purpose of raising 


- Ex. 2194, T. 15,736 
Ta 30356 
T. 1€813-9 
7. 30356 
I. 15479 
Bo a 


going on. He was in’ormed that the Chinese made it 

known that there would be no resistance in the inter- 
ce 

est of peace. ISHIHARA so testified, KATAKURA, who 


later investigated it, so confirmed,” and ITAGALKT 
hirsel? so admitted.” Yet when Consul-Gencral 
HAYASHI pleaded vith ITAGAKI to stop the military 
action in view of non-resistance from the Chinese, 
TTAGAKI vetuvods d Even while he had not ascertnined 
the actual situation, he bluntly alleced without 
foundation thet the regular Chinese army challenged 
the Japanese." Even while he had not thc time to 
investigate, he told HAYASHI that it was necessary to 
deal with the Chinese Army AAAI A 

HH-12, Once the approval vas given and the 
operational plan carried out in earnest, the Japanese 
army began the occupation of Manchuria. Therefore, 
Jt ia inevitatle to draw the conclusion that it was 
ITAGAKI who as one of the centrol figures in the 
Kwantung Army had planned and carricd out the 


occupation of Manchuria.** 


Hä-11. HH-1? 


‘a T. 19105. BŁ. T. 1969-71: 
d. T. 18936. T. 1975. 
a Bes AGA 

Ez. 2192, T. $1734. 

T. 30246. 

Ez. 2193, T. 15735-6. 
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HH-14. After creating the Kiukden municipality, 
the next step wos to set un a Self-Governnent Guiding 
Board. KaSAGI, who served init, testified that 
policies and activities were controlled by ITAGAKI, 
ISHIFARA at first stated thatITAGaKI had hardly any 
connection with the irae When confronted with a 
previous statement made by him, ISHIHAhA admitted 
that he did make the statement before that ITsGAKI 
was its political advisor. Anything that the Self- 
Government Guiding Board did had to be sanctioned by 
the army, and ITAGAXI was able to know about fae 
KATAKUPA testified that pzrsuant to the order of the 
Vice Ministur of bar, the Kwantung Army officers were 
not supposed to participate in any political movement. 
He admitted, however, that certain assurances of 
ITAGAKI had served as e suggestion in carrying out 


the independence movement. KaSAGI testified that 


e. 
DOhIHAKA and ITAGAAI manipulated the Chinese puppet. - 


f. 
In spita of ITAGAKI's doninls, abundant evidence 


shows that the activities of the puppets were entiraly 


8. 
urder the control of these two conspirators. 


(HE-14. a. T. 2793-4 
b. T. 22249 
C. T, 22251-2 
d. T. 18943; T. 19081 
é. T. 2793-4 
f. T. 30366-8 
E, 


g. Ex. 3479-E-1, T. 33€00-30) 


Hh-15. After setting un the Self-Government 
Guiding Hoard in South Menchuria, North Manchuria 
Tenained to be brought under control. Though the 
defense witntss TAKEDA denies fine the evidence shows 
that the Japanese supplied Chang Eai-peng with 3,000 
rifles and 200,000 Chinese Yuan in silver to enlarge 
tis aroy in order to march into North Manchuria. On 
the other hand, General Ma Chan-shan in possession 
of his troegps there was conceded by the accused ITAGAKI 
to be a man of real orth ae In lieu of taking mili- 
tary operations against him, an intrigue was arranged. 
DOHIHARA was sent to North Manchuria in January 1932. 
he induced Gcneral Ma to become a puppet by offering 
him money and munitions, and ITAGsKI himself went 
to see Ma and made him join the es ial Fur ther- 
more, the Japanese supplied arms to the Hongots in 
North Manchuria to support thoir so-called Andupendénest 
To create a puppet state governing all Manchuria, 
Japanese adventurcrs, who celled themselves a liational 
Guard Unit, became very active at verious places. It 
was disccvuerced te be a scheme tased on high policy 


h 
decidcd and executed by ITAGAXI. 


(HE-15. a. T. 19363-73 g. Rx. 2406, T. 36322 
b. Ex. 2407, T. 37324 he Ex. 305, T. 4403-5) 
BaT 
d. Ex. Lytton Report, p. 79 
€. T. 323] -4 
fe T- 18950 
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RE-18. DOHIHARA, in his interrogation, testi- | 
Ticd thet details of his meetings with Pu-Y1 were ar- 
rengcd by ITAGAKI, Consul General HAYASHI also 
reported ITaGsKI's activities in connection with 
Pu-Yi's corning to acres, ht the request of 
Consul Gineral HAYASKI, Comeander-in-Chief HOWJO had 
instructed IT.GAKI to notify DOHKIKARA not to hurry sbout 
the urderteking end ITsGAKI admitted that he had sent 
such a a a But contrary to HGNJO's order, 
Pu-Yi wes takcn to Kenchurie and put under the pro- 
tective custody of the Kwantung Army. After the ar- 
rivcol of Pu-Yi, ITAGAKI sent a femele spy by the name 
of KAWASHIMA, disguished in mele attire, to take the 
ex-tnpress to pe pte at 

hE-19, Since the final step was to obtain the 
consent of the Tokyo Government, ITAGAKI wes sent to 
Tokyo by Hugo. Hc was given on oudience with the 


Emperor, during which he hinted that there would be a 


new ruler in Mznchurio ond the Japanesc army would take cq) 


of its nstioncl defense. KIDO, who recorded this in 
b. 
kis diary, said ha wis quite estonished at the ideo. 


ITAGAKI elso cxulained the situsticn to the army author- 
Ce 
Atics in Tokyo. By so doing hc had sucurcd the approval 


(HH-18. a. Ex. 2190-A, T. 15726-7 b. Ex. 2191, 1.15731-2 
b. Ex. 2196, t. 15735-41 c. Ex. 3316, 1.30280) 
c. T. 30381 
d. Ex, 303, T. 4401) 
CIRR-I9. a. T. 18995 
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HH-16. ITAGAKI cilcgcd thet prior to tha 
Kukden Incident the anti-Japaneso mcvemant in Hanchuria 
was ective and inconsest after the occupation of 
Eanchuria by the Japanese army, ITAGAXI claimed that 
the common desire was the creation of an independent 
steta. Suddenly leaders in many provinces and districts 
came forward favoring separation fron China." It 
was he himself who ccntrolled these puppets as shown 
in exhibit 2195." Again it was he himself who reported ' 
to Commander-in-Chief HONJO that independence wes the 
unanimous demand of the Manchurien pean 

HH-17. But the puppet state was in need of a 
titular heed, anc the ex-coperor Pu-Yi seemed to be c 
good choice, In November 1931 DOKIHAhA wes sent to 
Nerth China, ond zs soon es he errived in Tientsin 
disturbances broke out there. Thereupon the staff 
officors of the Kwantung Arry proposed the immediate 
dispatch of troops to reinforce the garrison force at 
Tientein in North Chine. ITAGAKI admitted that he 
only errenged for the expenses for DOHIHARA' s ins 
but he certainly did more than tnat. ODOHINARA was given 
en adcitional assignment to contact Pucyd, 
(HH-16. a. T. 30255 b. T. 30375 
ti Ezi Ere T. 30275-8 c. T. 30380) 


Ca 
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that as a result of his explcnstion the ermy authorities 
a. 
"undcrstood" the ne conditions in Mcnchuria. This 
Cs 
wos tlso confirmed by KATAKURA, 


HE-20. Upon his return HONJO ordercd him to 
sce Pu-Yi. Pu-¥i nt first rafused to become the heed 
of the new state becouse ITAGAKI demanded thrt Japenese 
should bc emploved as Manchurian eA ITAGAKI 
hinsclf also stated in his direct exemination thet he 
failed to obtein Pu-Yi's ecgeptanca. It wes en advisor 
of Pu-Yi who promptce him to rcport to HGxJO that Pu-¥i 
hod rgreed to aceasta According to Pu-Yi, ITsGaKI 
told his edvisors threateningly that in cese of Pu-Yi's 
rcfusel tha Kwantung army would take drastic seniors 
Then ITAGAKI went beck to Lukden end completed the 
preparations for the establishment of “Menchukuo". 


After this he visited Pu-Yi once ngain, and Pu-Yi 


of the centrrl cuthoritics to go rhead, as he claimed 


allegedly consented to become the Regent of “Manchukuo",. 
ITAGAKI exolcincd thet such was the request made by tha 
Chinese puppets thamselves, but cvan if this should 


bu grented to be truc it was nct the Chincse puppets 


(HH-19. T. 30279-8 
T. 19903) 
(HH-20. Ex. 3316, T. 30284 


who persurded Pu-Yi. ITAGAKI in his testimony żdmittod | 


in substence that he elonc communiccted with Pu-¥i end 
reported the result, cot to the Chinese puppets, but 


to rhe Commander-in-Chiof EONJO, 

IV. CONTROL OF HANCHUKUO. 

ER-21, Waving initiatcd the conspiracy, having 
carried out the military aggression, and heving creoted 
& puppet stote with a titular heed, ITAGAKI remained 
in the Kwentung army to exert his control over ban- 
churia, Pu-Yi tcstified that ITAGAKI wes o powerful 
eave Pu-Yi stated thot es he was in the hands of the 
Japanese, he hrd no freedom of speech, tnd whatever 
statement hc made wea dictrtcd by ITAGAKI, At the time 
of th intervicnw ith the Lytton Commission it was 
ITAGAKI who, directly or indiractly, told him whet to 
acy at the interview, cnc this wes truo of all inter- 
vicos. : 

HH-22,. Pu-Yi elso testificd that ITAGAKI was 
a steunch supporter of the Concordia Society, which wes 
cetrblished for the control of lanemndes Defense 
witnesses YAMAGUCHI cnd OZAWA both denicd thet ITAGAKI 

| hed any connection vith this socicty, but the Decennial 
Yeer Book of the Concordia Society dcfinitely shovs thet 


Ca 
he was onc of its committce members. 


(HH-20. e. T. 30283-4) (HH-22. 2. Ex.731-A, T.7606 
(HE-21. a. T. b. T. 4134; T. ¢136 
Wa te c. T. 1685; T. 30077) 
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V. INNEJ: MONGOLIA, NORTH MONGOLIA, NORTH “CHINA AN AND ALL ChINA ChINA 

th-25. On Deccmbor 10, 1934 ITAGAKI vas pro- 
ected Dcputy Chief of Steff of the Kwontung heer 
Elevatce to 2 more powerful position, he used Lunchuria 
£s £ bnse for'the furtherance of egeression egainst 
the rest of Chine cs thc conspirrcy graduclly dcveloped. 
The objectives were Inner Lengolie and North Chinn 
at the sere time, cnc the whole of China Inter on, 

HE-26, as soon cs he assumed the post the 
Kocrtung Arny, on Jcnusry 24, 1935, cherged the Chinese 
troops in Chahar Frovince with intrusion into anenun ia: 
In Kay 1935 the Kwantung irmy sent TANAKA, hyukichi, 
to see Prince Teh, a kcngolian lcsder, anc to urge 
his to establish autonomy there. s haturally, Prince 
Teh coulc not easily eccopt the incucement while the 
Chinese trcops vere still eround. In Junc, when four 
Japenese eroy officers were alleged to hrve been ĉe- 
teined and insulted by tne Chinese ot Chong-pei, the 
Kwantung army presentec severo demans., KAWABE testi- 
ficd thet the zim wrs to extend th: scope of the demil- 
itirizzd zene te the Province of Chohor. Since 
DOHTHARA was in chorge of intclligenee in thet creo, 
(ER-25, n. Ex. 110, T. 716) 


(K-26. z. Ex. 2489. T. 20754 
b. T. 2940-2) 


Í 
i 


| 
' 


HH-23. The Kuantung Arry was given the author- | 
ity nnd a detnilcd outline for the guiding of anchan. 
an2 there is enple evidence to show thet Ernchukuo wes 
comcletely dominated by the Jepanesc. 

HK-24. Luring all this timc until 1937 ITAGAKI 
had never left the Kwcntung army, serving successively 
as its Wice Chicf of Steff and Chief of Stoft. He 
virtuclly odeítted thet he was in chrrge of personnel 
metters concerning Japencse officiz.s in the Mrnchukuo ! 


b, 


Government. In eddition he wes connecte with the 


Mereotic troffic too. TANAKA testificd that the irmy 
Special Service Organ, under DCHTHARA, wes in churge 
of opium treffic. Leter on, ITAGAKI, together with 


MINAMI and TOJO, made an cffort to set up the Opium 
ce 
Konopoly Buroau. MINAMI sdmittcd thet one of the 


reasons why it wes teken ewcy from the Special Service 


Orgon wes that it was running the opium traffic for 
a. 
its own profits. Aftur the estcblishment of the Opium 


Monopoly Bureouw the Lesgue of Nations Committee reportcd) 
thot in Menchukuo more opiur was grown and sole. This 


constituted sn increased source of revenue for thz 
e. 
Fupoct state. 


(EH-23. a. Ex. 230, T. 2903-11) 
(HH-24. 2. bx. no, T. 716 
be T: 15850- 8 
Cr Ets 303., To 4711-3 
s 32286-90 
£a T, 19475-6) 


he was sent to negotiste. O Ase Sue of the nego- 
tictions, the Chinase on June 27, 1935 zgreed to with- 
dror their army from that area end prohibit anti- ` 
dJanrnese activities in the whole Province of Chohar. 3 
Once the Chinese authority was removed the way was open 
for the Kwantung Army to flirt with its Longolian pup- 
pet. Two months Inter, in august 1935, Prince Teh 
pronised to coopercte closely with Japan, end the Kwan- 
tung Army extended fincneicl ai to him. On Februrry 11,! 


1936 the Inner Mcngolicn Autonomous Couneil wos re- 


moved to West Sunito, n place where the Jrpancse coulè 


exert mone effuctive control, and Jepenese civilicns 
Ge 
were sent there as cdvisers. Soon cftcrwarcs an 


independent Mongolian Government wes established ny 
secrecy, and it signed cn ogreement with Manchukuo. 


KH-27, ITAGAKI wos promoteé the Chief of 
D. 


Staff of the Kwentung Army on Merch 23, 1936. Five 
@oys later he hec e talk with Ambesssdor ARITA concern- 
ing the importance of Hongclia to Japen ind Menchurie. 


l 
In consistency with the cggression against both China 


and U.S.S.K., he said "If Outer Mangolin is conbinec 


with Japon end Munchuria, the Soviet territory in the 


Fer Fast vill fcll into 2 very dangerous ecndition.” 


(HH-2€. c. T. 20755 (HH-27. a. Ex.110, T.716 ! 
é. ¥. 2313 bi Exi 761-.. + T.7929- : 
e. T. 2042 7 831) ı 


e Tf Yua. ae DN E E ee 


Ex, 212, T. 2705-7) 
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The rggression arrinst Inner Wangolia 
was a flank movercnt while the nain fronte wis, of 
course, North Chine. In Usy 1935, the Jrpanese Grr- 
rison Army in tiorth Chino wos ercssing hrrd on th 
Chincs, euthoritics. ITACAKI, the thin Denuty Chicf 
ef Staff of the Kwantuny Army, lcnt his sunport. He 
held tie opinion th:t instead nf th. dinlomi.ts, the 
cry people should take tne lezd in condvecting ncyoti- 
aticns with Chins. In fret, he vrs clrerdy using 
tne Esuth Mancruric Railway peorke end the Jp: nese 
Army in Worth@.ins to uxcrt reressurc on Ching a As 
a result of such prcssurc, the so-crlicd Ho-UMEZi! 
agreement came into beins in Junc 1935, which clearly 
weakened the cuthority of tne Chincse Governnent in 
North Chine. To follow up, MINAMI sent DOHIH.R» ta 
North Chins in Septreber 1935 to set up ïn sutonanaus 
regime there rs o tuffer see In ordcr to have 
a pretuxt, ITAGAKI rnd DOHIHARA studied the mattcr 
an? cecided ta usc anti-com-uniss ts the Sia 
Tais is confirmed not only by TANAKA, who driftcd thr 
arder ta DCHIHARA, but actuslly ty th fact that two 
months later ir. the demilitarizcd zone wos establish - 
ed the so-called tastern Hopci Anti-Comintcrn 
(Gu-v8. a. Ex. 2192, T. 15734 


b. T. 2028 
c. 1. 3121-2) 
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fteainst Nerth Chini. ,It was ècsipnd to lunch the 
fropaganda to prepire thr rround for rw to freilitrte 
tħ: military EN 

mi-3C. Again such a bold sttcart cruscd 
great co.cern ir the Tokyo governacnt. GOTO tcstificd 
that the OKADA Catinct cxperi:nced difficulties with 
the ormy, ond he mention:d snceifier tly ITAGAKI of 
the Ku-ntung ree 

FH-32. The successivi ageressions agrinst 
Inner Monzolia rrd NorthChins finnliy preeinitetcd 
th. outbres& of an all-out war ercinst Chins on ê 
Jarce secle in July 1937. IT/G&éKI wes then the 
Conmtrdcr-in-Chicf of the Fifth Livision in Jrprn, 
but he wes elso Pttrched to tne iray General Steff 
shortly bufor. th =a He wes sent oct to the bettl 
front in Narth Chine. Defense ritncss KOKURU test ified 


that ITAGAKI wasm authority on Chin? end hrving socnt 


bi 
the Chim se people. His affcetion, howver, covld 


meny years in China he hrd sreet -ffcetion towrds | 
I 


te dronieslly dvmanstreted by his talk with th DE SEIS 


Coettc,.ther a ccrrespendent, that thi Jrpcncse forecs | 


ir korthChinc might turn south toyerd the Yellow Atver| 
èe 
ir Central Chine. 


wx. 110, T. 71é. 
. T. 30083 
. T. 2784) 


hutononous Council, indercndent of the Chin sc Govcrn- 
ert, 4 

hH-29. Eastern Hopci wrs only ¢ part of North 
Chine cud the conspirstors wcrc not so ersily srtis- 
ficà. On Hovexber 19, DOHIHARA denrnded thet tha. 
Chinese Hopei-Chebrr Politic:1 Coureil itself should 
bicorne eutonor een He threatcncd thrt the Kwantung 
arny sgala invcdu North Chine if the decr nd wis rc- 
fused, ^nd the lind ond rir forecs of the Kw: ntunr 
Army aere cctunlly cobilized. Under cross-cxrcinction, 


c. 
ITAC'KI rt first tricd to deny this, just :s MINAHI 


did ung. r siniler circu:strness. ` But when confronted 
with th. mpobiliz¢tion orders issucd by the ary 
Co.-cndcr, ITAGAKI hed to admit thet they were the 
on-s issued Lt thrt tinc. Troops were ordered to be 
preprred outside of the Crest Well for rn cdvcnec 

into NorthC hina; the air force was ordercd to ect 
reedy for ection over Pcipiny znd Tientsin brns? 
Norcovr, th Chif of Streff of th: Yncntune Army, 
whom ITACAKI wos thi Denuty, issucd on Decenber 9, 
1935, © propagend: an It ws to convinec the 
tarld, ironically, of the lawfuln.ss of the aggression 
CHH-22. d. Ex. 210, T. 2702-4) 

(#ii-29. a. T. 2325-6 (4-29. d. T. 19966 

3a as 23543; 1.29545 c. Exs. 33174; 3716A | 


30785 T. 30392-4 
es A O 


VI. WAR NINISTER - 1633 to 1939. 

YH-32, 4s the wer against Chine went an, 
I1AGAYI wrs eppoint.d Wer Hinister in the KONOYE 
Cebinect aftcr its rcorernizetion in iiny 1938. His 
witness PURULO tcestificd that ITAGAKI wes choscn 
beeruse ITAGAKI fevored e complctc withdrevcl of 
dipencse troops fror came But FURUNO hed to -dmit 
tnt -fter ITACAKI beesrc Wor Minister, the wer wos 
meronta ITACAKI rdnitti:d thrt ss som cs he 
rssuncd office he Rulievcd the ettceck uson Hankor vis 
waraeidevies 

HI-33. He ndvitted thet hc es the Wer dinistcr 
occupied F v.ry innortrnt position in th Five Ministcrs 
Confcrenee in discussing the wer situcztion. Hc clso 
tdnittcd thet the volicics cdopted by this Conference 
wore in corformity with his es Between Junc end 


October 1938, the Confcrence rede successive decisions 


of the utmost iprortence. On July 8, 1938, it was 
decided thrt if the Chinese should surrcnder, the 
Jep-znese terns would be thc retirement of Chiang Kei- 
shok cnd the uerger of the Chins. Natio:c1 Governcent 
into the pro-Jarencse-Mernchukuo naw ccntral governc: nt. 
It wis further decided thet if th: Chinese should rce- 
fuse to surrond.r, porr stratcrie noints world br 
(HH-32, a. T. 30088-9 (HH-33. a. T. 30414) 


t. T. 30090 
E ERG 3310, T. 5 SORI 
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af Occupied, various regincs would be strengthened until 


a mew centre] Chinesi Covcrnmnt could be set ur, 2nd 


saWery cffort, including Fropnptnd: end finencir} 
“| tactics, should be mece to Dring sbout the destruc- 
-t'on of the present National Gov-rn:.cnt of Chin-. On 


testy 15, 1938, tae Conf ronce loid coar: the policy 


ee th ¢stablishscnt of o new ecntrel fovernncnt 


i) an Chira, While the Nettarr) Governnent of Cnianp 


9 Would be recuc.d te a loc2l regime, the new centrel 


I lpowrroint woi l be succrwiscd by Jepen in bilitcry 
affairs, forvipn relations, ccondics, rclirion -nd 

n ecucation, with the help of Jrponese cdviscrs ond 

= officials in thet govcrnncnt. In yct enothr decision 

z by this sex Confirenc » Jeren woi ld cause Britcin 

re to cive up her policy of cidin- C’lanz, while declin- 


ine puno offer of rediatian ir the Lino-J perese 


te HH-33a. UGAKI, who testified for ITaGAKI, 
= the cuthenticitty of the document (e xhil.it 


e 0. 3457) which eortairs tm decisions of the Five 


y Ministers Confer. nee ty statin? that sny such documents 


F held at the Forzien Office arc nat truc orifin’ ls 


` - a 
unless tiy tear his signature. 


It is to ke rcintid 
> BH-33. b. bx. 3457, 4. 37350.) 


(Hi-33a. a. 2. 38811) 
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(hed no rceollcction of such, insted af refutine then 

ikera a motarsi« ar a REE state 
to ad7=it these dccisions under cross-cxeminr tion. 

t Eowcver, not only the records of thc Confercnec socek 
for thizsclvw s, but the subsiguent cvcnts clearly show 

> ithat the dceisions madc wore invericbly errricd out in 
i 


carnest. 


HH-34. ft the same timc, ITAGAKI opcnly 

“tdecofrcd thrt Japrn should be preprred for £ lon wrr 
pen Chinz which cirht lest ten yers, Hc olso stctcd 
thet Japen sho! lé be resolved agoinst the interference 


a. 
,of third powers in Chins. 


His opinion afein found 
its cxpression in cn official declzr2ation of the 
Jtpencse Governnent on Nove ber 3, 1938, in which it 
wis stated thet Jrpcn world firht on vntil the Chin sc 
Govern=crt should be co-pletely destroyed. It werncd 
‘other powcrs to cnange their ettitude in order te fit 
lin with enednle aituretens: 

HH-35. Indced ITAGAKI necnt whet he scid. 
‘Soh Henkow in Ceontr2l Chinc rnd Centon in South Chins 
were cccuriid by the Japancse in October 1938. By 

> |tne joint deetsion of War Minister ITACAKI cnd the 

2) |\(HH-33b. d. T. 38829) 


if E-34. a. Ex. 2197, T. 15741-3. 
t. Ex. 1291, T. 11495-7.) 


ut here thi.* the prosceution qocs not contend the 
ocuucnt in question is en orifincl copy. It is 
sufficient to snow thrt the docuccrt is pirt of the 
p{ficiol erchives cnd filcas of the Forcign Office os 
per cttcchid ecrtifieste. Tice cnd again docurcnts 
sarteining decisions of thi Five Ministers Conference 
have been introduced without cecting defense objec- 
nee No question hrs been raiscd as to thiir 
pecur:¢y or cuthenticity. 
Hh-33b. UGAKI furthcr denied thrt sucr. 
“ficedsions had been reached bcesusc he, ts Forcirn 
dinistcr at that tisc, wes opposed tn such vicws os 
xpressed in the AAN Hawcver his denii ls 
dere work, tie nercly stetcd thet such dceisions 
perc faprobeble rnd thrt he could not renember ae” 
put it is to bo rcerlled thet w erde c report to the 
mpitor on the Chin? situction, the contcnts of which 
Were exactly the same ts soc of the dceisions of thc 


€. 
Pive Ministers Confercncc. 


When -sked whether some 
pf the decisions hed becn lcter sutvittcd to rnd 
awjicpted by the excbinct mecting of 16 urust 1936, thi 


33 |31 year old witness chose to till the court th:t he 


JS KEE-333. t. T. 2727; T. 6731; Tu 9549) 


2 K Hh-33b. n. T. 38811-3 
t. T. 35811-2 
c. Ex. 169) 
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Juevy fnd Foriirn Ministers, cd-inistretions wore sct 


l up there inucdintely efter the occupetion for the pur- 


2 'pose-of giving politicrl guidsnec to the locrl ounpct 


> rcgircs to be ereotcd snd giving cconom‘e guidance to 


“secure. meteriels rnd other bencfits for Japon. The 


icdeinistretion should keop in close coonerction with 
«| 
rhe Spceciel Commission on Chins affeirs heidcd by 
7 a. 
OHIHARL . On Neveobcr 25, 1933, the cceision wns 


a 
cere to occupy the Haincn Islands, st the cxtrere 
-A 


s scuthern tip of Chins. 


h. 


i It wes erpturcd on February 
' 


c. 
nf [105 1935. Up to Decerber 12, 1938, the tote] nusbir 


12 of Jcpancsc troops ITACAKI sint to China ssountce to 

1 1,600,000." Nunc rous atrucitics wrc comitttcd by 

n the Ji pencae soldicrs in Chine. They werc so out- 
Ffeous that the Vice Hinistcr of War under ITAGAKI 
ed to issue e spceeitl order to the returned soldicrs 


rohibiting thes: fron revceling thc truth cs frankly 
e. 
if bited in this ordir. 


hd HH-36. In spite of intensified wer, Chino 


y m ld not reccot ta: peace terns which Jonen dexrnded. 


i ITACAKI decided to join hrnds with inrortent Chincsc 
a. 


‘ i Posscessid ¿n order for "peace". For that pur- 


osc, DOHIHARA, TSUDA, ond FANZAI wore sent to Chine 


(HH-35. a. Ex. 37¢1A, T. 37372; (HH-35. d. Fx. 3341, 
My Fx. Y41B, T. 3737€ 7.31392-3; 
| bs CXA: E73. 7 
è: Ey. C124, T. 6732. 


on £ spccinl mission, It wes noncd "Speeeil Con- 


| missionon Chine sffeirs" under the direct control of 
2 
{the Five Ministers Canfercnee to work out imnortent 
4 
stratepies erninst China ene to catcblish the new central 


4 
eovernrent in Chine. Wrr Minister ITACAKI rnd thc Ne-vy 


5 
Ninistur worc in chterpe of the lirison between this 


é 
Spccizl Commission on Chinr Affairs znd the Irp-_rial 
? is 


He -dquartcrs. Thc purpose wos to find zut those 
e 


A Cnin se who desired “peace” cnd to secure thcir co- 


yo 2P" FF ton with Jopan if thcy were conceced to bc the 
ar 

,, (best nen for tne job. DOHWIHAR/ wes the resnonsible 

yz “enber of this Commission who cdm'!nistcred the cntirc 


45 (task end estsblished 2n agency in Chint known ss the 
e. 
14 |DOHISARA Afency. 


13 THI. PRESIDENT: We will sdjourn until half 


14 pest on, 


(Whcriupon, ct 1200, £ reccss wrs 


trken.) 


G#H-36. b. Ex. 3316, T. 30307; 
T. 30429, 


c. Ex, 3457, T. 37361-2 
d. T. 30430-2; 
t. T. 30433-4.) 


namely, dang Ching-wei. KAGESA mace contacts 


witb the agents of Wang and reported the plan to 
a. 
ITAGAXI. ITAGAKI in turn submitted the plan to the 
B: 
Five hinisters Conference. Having secured the consent 


of the Five Einisters, ITAGAKI oraered KAGESA to Gelive 
c. 
tae Japanese teres to the agents of Wang in Shangnai. 


Mang acceptec the offer. Accordingly, KAGESA infornec 
a. 
tne Five Einisters Conference through ITAGAKI. 


H4-39. From XAGESA's lengthy testimony, it 


was evidert that Wang's flight from Chungking was a 
a. 
pre-arrangea pian. On Lecerber 18, 1938, Wang esceped 


to Hanoi in Frenah Incéo-China. Immediately, KONOY= 
made an official statement on December 22, 1938, out- 
lining the basic policy of Janan with regarc to a 
New che In response, Wang mace a speech at -ianot 
on Lecember 29, 1938, acvocating the accentance of 
KONOYE's statement bv China. 
HH-40. Wang's temporary residence at Hanoi 
in Frenca Indo-China might be compared to Pu-Yi's 
protective custody at Yirnkow insice Manchuria, 
Naturally tne next step would be to install Wang as a 
titular heao of the so-called New China, just as Fu-¥i | 
T.°24,032. c. Ex. 2721A, T. 23979; T.24932-3 
Ta OII ae Tae 24037 6; 
T. 24037-40. 


Ex, 2721A, I. 23930. 
Fx. 268. T. 3546-8, _ 


Ex. 2598, T. 22310.) 


T.e Tribunal met, pursuant to recess, at 
1329. 

KARSh/L OF THE COURT: The International 
Hilitary Tribunal for the Far Zast is now resumec. 

T.E PRSSIDENT: Judge Hsiang. 

J'MGE HSIANG: May it please the Tribunal, I 
will continue reacing on nage 20. 

HH-37. YAMAJAKI, the Yice-Minister of far 
under ITAGAKI, testified that LOHIHARA worked on retirac 
Cauinese leacers ana ex-generals and frequently sent 
communications to the ‘Jar Hir{stry. Exhibit 3302 was 
one of those communications in which DOIUIRARA aa suGe 
reported his manipulations of tne Cninese nuprets. j 
It was ty no means a nea type of ciplomacy or strategy. 
Unat the ITAGAKI-LOHIHARA team had nerformec in Manchu- 
ria in tne name of "indepencence” was noi Bgain put 
into operation by tne same tean in other parts of Cnina | 
in the name of "ceace." 

HH-38. ITAGAKI hed another rignt-hano tn in 
tne person of KAGESA who was ‘working for the creatio? 
of a pugnet Central Government in China by incucing as 


its head an important erber of the Chinese Gavernzent, 


(Ad-37. 2. Ex. 3302, Ta 309,109-1€.) 


was made the puppet ruler of Manchuria. Preparatory 
to the establishment of a new puppet Tegime, the so- 
callec National Salvation Anti-Comintern League “as 
organizec in Central China, while Wu Pei-fu in worth 
China, on whom DOHIHARA had been working, was also 


urged to come forwarc. Ample funds wer? providec for 
a. 


both. Such funds dic not come from Japan at all but 


came from the surplus of the Chinese Maritime Custors 


d, 
Revenue which Japan had seized and appropriated. 


Hh-41. In April 1939, ITAGAKI sent KAGESA 


to Hanoi “ith the specific assignment of getting Wang 
â. 
to Shanghai uncer Japanese protection. ITAGAKI 


atteaptec to shift tne responsibility upon the five 
Zinisters Conference instead of shouldering it himself 
alone. KAGESA testified that ne went not only under 


ITAGAKI's orders but also with a personal letter from 
ce 
ITAGAKI accressea to Yang. Wang was requasted to go 


to Shanghai in order to carry out tte so-called ve2ce 


movament, ITAGAKI felt that n good oprortunity was 
G. 
approaching. 


Ha-42. Wang was brought to Tokyo where he 
a. 
conferrsd with ITAGAKI and others. The testimony of 


(HA-40. c. £2. 3608, P. 35281-3. 
b. Ex. 3744, 1.373%; Ex. 3743, T. 37393. 
HH-4), a, T.24042-4, b. T. 30440. 
e. 52. 2721A, 1.23970; T.23976; T. 24051. 
eee ee E T E è 
HH-42. a, 1. 24099; Ex. 2585, T. 22254-70, ) 
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KAGESA and the interpreter SHIMIZU was enough to show 
that ‘ang was free to act only 3ithin the limits set 
by tne Japanese decands. > While Wang was in Tokyo, 
the Five Ministers Conference again decided on June 6, 
1939 upon a Policy for tha Establishment of a Hew 
Cantral Government. This puppet system in China should 
b2 formed with a policy of “separate rule," as previous1 
Gecided by the Imperial Conference on November 30, 1333. 
It should be guidec as well as aided by Taper 

Hi-43,. After Tinng's visit to Tokyo, the 
Cnina Affairs Board, of which ITAGAKI was ore of the 
vice-presidents, drew up a tentative plan which wes 
accepted by Wang on Lecember 30, 1939. To estaslisn 
the puppet regime for all Cnina, KAGESA continued to 
play a leacing role behiné the Se rae The puppet 
regime uncer Wang was established in Nanking on 
Maren 30, 1940. 

HE-44, As it should be recallec, the original 
conspiracy was to keep Manchuria anc to exploit it 
econovically. The same was boing applied to the occu- 
pieo parts of China proper. A program for such in the 
nace of econoric development of China was officially 
(ha-42. b. ic 


c. Ex. 3742, T. 37386. 
Fi-43. a. Ex. 2721-4, T. 240%. 


Pa wig Ske 
c. Ex. 276-4, T. 3761.) 


the Nozonoan aroa (1939) against Soviot and Hongolian 
troops. In both casas ITAGAKI nimsalf claimeé that ne 
wes in fevor of kasping tranquil relations with the 
U.S.S.a., YAMAWAKI tastiffied that ITAGAKI confidec to 
hia as Vice-Minister of Yar that the U.S.S.R. "as tne 
prig2ry abjectivete In fact the idea of attacking the 
Nomoanan arca was conceived by ITAGAKI as early as 
1936, when in a conversation with Ambassador ARITA 42° 
statə¢ to the latter "if Outer Mongolia be combined with 
Japan sač Manchukuo, Soviet territory in tha Far East 
=tIl fall into a very cangerous romania He “as 
able to put nis plan into action when ha becaue War 
Minister. 

Ho-47, At the time of the Changkufang Inci- 
G-nt, ITAGAKI asked for the permission to use forc2. 
Although tne then Forcign Minister UGAKI cenieu tnet 


armca forces ware to ba usec against tho U.S.S.R., ha 


hac to acmit that ne agreed with ITAGAKI that prepare- 


tions snoulc be mace. Subsequantly whan ITAGAKI 


reported to tne Zencror that the Poreipgn Minist?r naa 


H 
a. | 
| 


sgfeca to omploy armed forces against tha U.S.3.a, me 
(Hie 
fas saver2ly reprimanded by tac Emperor. 


(HH-46. b. T. 30304. 
T. 39104-6. 
Co anO- iT. 7331: 
ii-47. a. T. 23334-9. ) 
_ by bx. 3793-4, Ja 32754-7.) 


41,015 


decided in January, 1939. A special kind of exploit- s 
ation sas similarly going en -- namely, the opius traffid. 
Zviasnce sufficiently shows that whatever was cone in 
kanchuria in this traffic was non exactly reveatea in 
the other cccupiad parts of China. 

Hn-45. As War kinister, ITAGAKI cerried graat 
waight in the Five Finisters Confarenca which, similar 


a. 
to a var cabinet, was to discuss the rajor problems. 


As the exponent of the army's views, ITAGAKI as adle 
to impose the demanes upon the succeeding HIRANUMA 
Cabinet in January, 1939, in which he remained as Mer 
Ministr. The demanda were that the "Holy War“ sgainst 
China shoulc be continued, that Jap-n should expad 
her armament and mobilize her resources anc that tne 
relations with Nazi Germany and Fascist Italy shoulc 
be ae E 
HH-46. Consistent. with this policy while 

ITAGAKI was tha War Minister, Japan sev2red all rola- 
tions with the League of lations but still kept to ner- 
solf tne !anaated Islands in the pueiricee During th2 
sam- perioc, Japan3se Army launcnec undeclared anc 
aggrassive attacks in the Changkufeng arca (1934) and 

Ex. 461-4, T. 5267-77. 

Ex. 418. T. 4867-8. 


Reels Be 
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JH-48. In 1939 when tha Nomonhan Incident 
occurrat, ITAGAKI again voicsc tha opinion that nosti- 
litias shoult bz allowece to continue against th2 ¿sira 
of Prima Minister IRAE. Simultaneously, tne 
Japenzes2 Longolian łrmy was strengthened and exacted. 
It was ence Mongolia uncer the contro: of tha 
Japancso. ù 

EH-493. The U.S.S.R. vas by no means tac only 
objactiva in ITAGAKI's mint.. He confidec to YAMAWAKI 
tast Britein and Franca might be the next Suiactlas. 3 
In fact, he openly ceclared his belief at the Diet thet 
in orcer to establish the so-callad New Order, conflict 
mith third powers was inevitab AN On July ?, 1939, 


the saconé anniversary of the outbresk of tho nar egeinst 


all China, ITAGAKI gava a press interview in »hicn he 
saic that Japan's mission of constructing a Ne» Order 
in East Asia would necessitate the stamping out of intor- 


Ca 
fərenco by otner powers. 


Hii-50, In orger to carry on the war with 
Cnoina, to prepare furta:r aggression aginst tho U.5.5.R. 
and to regard tn: othar powers in th2 Far Eaat as n2xt 
in lina, it naturally followce that the conspirators 
(HH-48, è. Ex. 768-4, T. 7853-6. 

b. Ex. 274, t. 3693-9, 
HH-49. ua T. 30104. 


b. Ex. 2200, T. 15746-6, 
Ce 3. 2201, T. 15743-51.) 


Š A 
|April 1945, 


41,028 


should sacx-an allianca with-their follow gengstors ——~—, 
in Gormany and Italy. The Five Kinistars Conf2rinco 
1n 1938 laid down the cecision to negotiate with Gormany 7 
for an extensiv> agreement as acvocateo by tha ie 
Fanen Hitler sucececdea in scizing a part of Czechoslo- 
vakia, IT/GfhI on October 2, 1938, sent his congratu- 


lations. In tno next month, Javan anc Germany concluded 


Ca 


a Cultural Pact, It was a political action th-t ulti- 


meat-ly lid tc a pact witb Germany ant to aera on 

May 8, 1933, in a press interviaw, ITAGAKI ceclarea taat 
it was a wolcoma fact that Germany and Italy hac bound 
taseSalves togothor by oilitary alliance to maintain 
poecc ano to buila up a Kev Ordsr in Europe. he also 
hiatad taat in accordance with the deep-rooted spirit 
of the ¢nti-Comintarn Pact, Japan might join tha mili- 


e. 
tary elliance of the Axis Powers. 


Latar on, sccorcing 
to XIDO, the army was insisting on a military alliance 
wita Germany to b> concluded as soon as possible. Ia 
case of non-compliance nith the army's viavs, iar 
Linistor IT/.G/Y1 would resign ano thereby bring about 
tn. fall of the entire cabinet. i 

iel. From the very outset, ITAGŁAKI was in 
favor of a military alliance sith G:rmany against all 
(nH-50. a. Ex. 780, T.7909-10. a. T. 6577. 


Ex. 2199, 7.19745. a, Ex. 2214, 7.15215-6, 
. Ex. 589, T. 6573-7. f. Ex. 2271, T. 16237. 


ang to Wang's movement for the so-callad poaco. <a Se ; 
the relationshio between tha Japanesa Expecitionary Forces 
in China 2no the Wang regime could ba exactly comparsd 
to tas rolationship betwean tha Kyantung Army and "..an- 
chukuo." The intriguc to securo mors Chinas: puppets 
and to divide the Chinese arong themselves was continued 
by ITAGAXI. ` 

HH-53. In July 1941, ITAGAKI was transferr2d 
,to the Corsanc of the Koroan Army where he remainzd until 


In that position he sc2mced to bə less 


jactiv., but judging fron his opinions, ideas ona schamings 


ft th> past, be was certainly not free from th2 r2<pon- 
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sibility for the outbreak of the Pacific "ar, aaich in 
əv ry respact was an outcome of the over-all conspiracy 
in snich IT/G4KI aad played a most active part. iis ču- 
[tias ig Korsa might nave baon less colorful, but cer- 
tatnly it was equally sinistor, if not more so. He re- 
quested that 1,000 American and Hritish PO's be s2nt 
te Korza in ord2r to achieve a psychological effect 
upon tn- Koreans by humiliating the Allies in th? eyes 
of the Koreans. Nuncrous atrocities were cormittsé 

in the POW camas unecr his command. : 


(HH-S2. 


These wer? acmittad 


Ex. 3316, T. 30318-9. 
T, 3150-1. 
än-53. 2. Zx. 116, f. 717. 
Ex. 1973-4, T. 14512-4.) 
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the western European fFowars. He ik not SEEM LO) to 


“tha Emporor'! a n wish to have the pact “éirected LEEN 
a. 
against the U.S.S.R. alone. Throughout the entire 


nmogotiations conducted by OSHA and SHIR/ATORI, IT/G‘EI 
consistently lent his support in every turn. He cov rsd 


up tha arbitrary actions of Ambassadors OSHD 4 and 
b. 
SHIR‘TORI against the charge of tho Zmporor. ih 


fougnt harg in the cabinet against opposition to thz 
Cu 
raalization of an extensive alliance with Gormany, 


Although tho military alliance was not maturialized 
in 1939 bucausa of the conclusion of tha Sovist-G2rmen 
Pact in August, IT/GAKI pointed out to the German 
‘abessacor Ott "his most sincer2 efforts on benalf of 


tna closa German-Japanasa connection, which hac failed 


as a consaquence of Evropoan devulopments." 
VII. Waging Har in China and in the Pacific. 
HH-52. In Septembor 1939, when tha various 
Japanese units in China were placcà under the unificd 
command of the newly ostablished headquarters in flanking, 
ITAG/ KI was appointed its Chizf of Staff. Thera bo 
lent his support to tha puppet government under Yang 


(d4d-51. 3. Ex. 3795-B, T. 37767-8. 
b. Ex. 3798-3, T. 37781-4, 
c. Ex. 3800, T. 37808-9; Ex. 3801-a, T.37811-2; 
Bx. 3B01C, 1.37822- 4; Ex. 3803-B, T.37823-9; 
Ex. 3304H, 1.37836-7; Ex. 3807-1, 7.37846-7. 
d. Ex. 2198, T. 15744.) 


to ba true by his own witness IHL.AA, in spite of bis 


contantion that careful attention was directed to tao 
c. 
PO's in acoordanca witn law. Such contention is 


directly contradictory to tha contents of a raport which 
ITAGAKI sont to TOJO, the then Presiler, in Septacber 


1942, outlining the labor provisions of tha FOW's in 
a. 
Korea. 


dH-54. In April 1945, ITAG/KI was transferred 


te becose tne Commander of the Seventh Army in tha 
a. 
South Sezs. HAZIYANA testifiec that ITAG/KI as a 


Jocal comeander hac limited control over the POWs 


there. Ho further explained that the ilitreatmant of 


the PO's was dua to the shortage of supplies as com- 
munications were harassed by the sab AYAbS claized 
that ITAGAEI insistec on sending rations to the ce re 
in spite of the strong public opinion against 1t. 


Such tastimony was Girectly contradictea by tha ovur- 


whalming evidence with regard to POW's in South Sea 
8. 
areas. 


(HA-53. Ca T. 30166- 7: 
Ex. 1976, T. 14531-8. 
Hd-54. Zya 110 T717 
T. 30197. 
T. 30202. 
T. 30219. 
Ex. 1614; 1617-22; 1655-8; 1668-75; 1686; 
1691; 1212; 1720- -2; 1758- -9; 1769; 1778: 
1. 5413- -9; 3. 13471; T. 13573; T. 13755.) 
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| 


4s one of tha original conspirators 
aod as one of tha vost active leadars both in the army 
enc in tho governrant of Japan, ITAGAKI consistently 
initlatec aggression anc committed crimes against peaca 
anc crires against humanity. 

It is respectfully submittec that ovidereo 
introcuced by the prosecution substantiates avery count 
of th2 Indictoent under which he.is chargac. 

Count 1 is substantiated by paragraphs 1-54. 

Count 2 is substantiated by paragraphs 1-24, 

Count 3 is substantiated by paragraphs 25-45. 

Count 4 fs substantiated by paragraphs 46-49, 

Count § is substantiated by paragraphs 50-51. 

Count 6 is substantiated by paragraphs 1-45. 

Counts 7-16 aro substantiated by paragraphs 46 
and 49-51. 

Count 17 1s substantiated by paragraphs 46-51. 

Count 18 1s substantiated by paragrephs 1-12. 

Count 19 is substontiatod by paragraphs 25-31. 

Count 23 is substantiated by paragranvhs 


Counts 25-26 arc substantiated by paragr>phs 


Count 27 is substantiated by paragraphs 8-12. 


Count 28 is substentinatzd by paragraons 31-45. 


If it plurse tuu Tribun-1, ir. “iluy 
enntime for th: prosecution, 

THe PRESIDENT: Er. Wil y. 

th. WILEY: KAYA, O'inari. 

PLRT I. 

The Indictoint chorses the defenčent 
with th: folloawin:: 

Grow) 1: Crimes sgainst peace. 

C-unts 1 to 17 inclusive, 

Counts 19 tn 34 inclusive, exeeptin; 

23, 25, 26 ard 33.° 

Grows 2: Murder. Counts 37 to 47 inclusive. 

Graun 4: Conventional War Crimes sn:" Crires 
agoinst broznity. Counts 53 to 55 inclusiva. 

II-l. In sumsriziny cm commentin? on the 
evidence concernin: the defencant KAYA, his activities 
aru divided in four tire cl*ssifiestinns: 

a. First Perird: 

Thoso yurrs prior te nias servin: cs Fintnee 
Minister in the First KONOYE Cabinct wulen start 
March 17, 1917, the date ^f his entranee in esvornr.int 
servie., and en June 4, 1937. 

B. Second, Puriods 

His tenure as Finnnew Minister in the First 


KAINI Cabinet, corencinr sune 4, 1937 anè uncin: 


Counts 29-34 aro substantiated by paragr«phs 


Counts 35-36 are substantiated by parner:pas 


Counts 45-47 are substantiated by paragripas 


Counts 51-52 ar2 substantiated by oaragr-ohs 


Counts 54-55 are substantiated by paragr>phs 


particularly paragrsph 35. 


Mey 26, 1938. 

C. hires Perii 

The tins clansins between his Cenerture fron 
the Finarea l-inistry in th: First KONOYE Criinot on 
May 2€, 1938 anc thu stertin: of his service as 
Finance Uinister in the TOJO Cshinct on October 18, 
1941. 

D. Fourth Perio’: 

His tenure as Fintnes Ministar in the TOJO 
Crtinet, fra Octoter 18, 1941 tn Februrry 9, 1944, 
enc up te dete af surroncor. 

ha 

II-2. With one or twa exeections, no one 
in tho prisoners! cock hes ht 2 nare active an? sus- 
toinec service with the Jnssnese Governwnt then has 
the cufencant KAYA. Those sovernrent activities 
startec vaan his eracuction froi: the Inrocrinl Univer- 
sity, where bu rajorot in lew ant minsreč in political 
scloree. In 1917 hu beer zn employee of the gavurn- 
mont in the Finenee Jiinistry, He retainct thet or- 
Fleynent with the Fin-nec Ministry, graturlly -ne 
nervally reschine the ten of his erreer. He became 
Fintnee Winister Jun: 4, 1937, in the First KONOYE 


Catin.t, an’ again essume! thet post in the TOJO 


C:Fainat Octrler 18, 1941. 


Il-3. The evitene. shows thet slthouzh his 
serviecs with the governmnt were limited chiufly to 
the fineneicl ficl*’, other aspointive responsitilitios 
Sere sassurc’ ty hi:. which zave him,s dzy by Cny pic- 
ture ef what wns coin> on within -11 of the varinus 
governmmcntel circles. From 1917 ta June 4, 1937, the 
Ctf: raant KAYA held nat less than 90 g-werncntal 
Appeintive resitions in vrrinus Retiyiticsiae 

Il-4. In the foreim fill: in 1917 to 1920, 
he server’ th Finance Ministry in Unite’ States and 
Lurene. In 1927 w was in sttenconcu at the Guneve 
Corfircenee £S Acting Scerctcry ta. th Finenec Liinistcr, 
and in 1929 h; ws an ettentsnt to the plinipatun- 
tinrics ¿t tho Lontan Nav-l Cinferane.. In 1934 he 
vas a recber of the Opiup Carcittee, In 1936, hu wes 
a enuncilor of the Esnchurisn Affairs Committe. ene 
tank port ss 2 murder of the Colonizaticn Plan In- 
vestigatin: Cyittuc for Hokkalda, anè fs ^ rierber 
oy the Oversars Colonization Coiittaa, 

IL-5. Dwin- th. yocrs preceding his 2p- 
roirtrent ss Finenee liimistur, KAYA sav the Ministry 
ef War budget increase” frar: 1931 ta 1937, fror 
247,600,000 yen'slewly tut surcly to 515,000,000 yen 
by 1936, and 2 lilt inercias. in the budget for the 
Ted aa pL at amaoo 


IL-8. The Crys inmuctetely nrueating the 
Pirst KONOYE Cobin.t wer. nenountous nnus. Policies 
were formec cn” made thet rocche? for into the futuru, 
and KAYA ss Chief of the Finenee Buresu ond Vice- 
Lirister of Fin-nce cust havu known of tha r nakin- 
and their incert. The Anti-Comintern Pect hee been 
approve sn" ws in E In June 1937, there 
wes droen un tno Five-Yerr Program of Ipnortant In- 
A E ty thy outline of the Five-Yeer 
Plan for Procuctien cf Yor ratori iei In Esnchuric, 
"incidunts" were ncecurrin- which trauzht the Jarancse 
rilitary decper into Nerth Chin-. Duren"s for can-owr 


fabs 
anl firsnee fro% the hom lanl wore constontly groring 


eno the militcry were fristing thuir political anc 
ecene-ic thilosonhies on the puanks ef North hina: ° 
B. SFCOND PERIOD. 

II-9. On June 4, 1937, KAYA enterec the First 
KONOYE Cobim:t. "ith tir in the esbinet was the rili- 
tary cligue he contents he opmosue concerning uilitory 
budzet enpropristians. Thuru were SUGIYAMA, War 
Minister; KOTOHITO, arty Chief nf Steff; IMAI, Arry 
Vice-Chicf of St-f££; UMEZU, Arny Vicu-Uinister; 


USHINOGU, Chicf ef the Hilit-ry Bure-u, cn* TOJO, 


TI-8. a. T. 5900-4. (Je Sve a62, 
va T. Baeg. e. T. 2315. 


co. T. Bil - 


Linistry of th. Navy -- thet ut of tù. total covurn- 
rentel budrot for thu yerr 1936, encroxinctely 

482 of sera wes beinr usec to satisfy th: ‘orends of 
the War cn. Novy Dancrtnent. 

Il-6. YURI, Toyotaro, Fincnee lMinister fror 
Februsry 2, 1937 to Jum 4, 1937, resolve’ to cheek 
the increrse in the rilitery tulzet which hzi been 
sosrevur hy his orudecussor, BABA, snc therefore 
sscaintud KYL es Vicu Ministur to assist in corbetin? 
the military. Thu cilit-ry, neccuse ef its rower, 
het its burut establishes. “SAYA runceruc uvery 


assistance" -nè secures the acruetent of thu arny not 


to shunt 46,000,000 yen. This cut was ° cure fraction. 


II-7, “ith this b-ck;roun: of foilure to 


curtcil the Navy ^n^ Arny buccet inerceses on expenti- 


tures, KAYA cntorac th: First KONOYE Cehinut es Finence 


Minister. Yas this aromptus hy ^ belicf an his azrt 
thet hu would bu succussful in th. futuru in curbing 


the deman?’s an" contral nf the militery? His prece- 


cussor had frilut. Or wrs it promtel “ry other ressons; 


ressons thet we fucl asserte” thersulvus zprin on 
Octohur 18, 1941, when TOJO scu-ht his cssist«neu cn? 
gvidenee in his cabinet -s Fin ncu Linister? 


Il-5. a. T. 8540-41. P 
Il-6. a. ik. 3322, T. 30551-5. 
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Chief of Staff of the Rwentunz Arey; ono i°untiesl 


“ursennel frou the Novy Ministry in thu “revinus 


ecbinct. CYA knew thy cilit-rists were in control 


ano thet it wes innnssible to curtil their Ceron’s 
fnr incressu? cpprocristions te esrry out their 
srocrsr. Knowin; this full wcll, wo sceepter the 
nest of Finance Minister. 

II-10. In Febru-ry 1936, Japan ^uen a serius 


af fintnei=1 prograns, emphasizing state control of 


i ecanony. Stockoiles of oil reserves in 1937 were 


of trenencous proportions. Coal, nermally a procuct 


for exrart, was labeled fer home consuntion, and 
fen 


plans wuru mede for exncnsion ef the cosl autput. 
a. 
Heavy incustry wos estodlishec in Eanchukuo. Jenrn's 


weonony wrs on the move -- her sroics aure on the reve. 


In July 1937, bur srry struck st Lukurchico (Herca 
e. 
Polna Bridge), and an July 11, 1937, the ey 


decide! to send 2 l-rger orny ta North Chins, which 
KAYA apprevud cn” which meant a ruvision upwere in the 
then ovur-inereasin~ expenditures, This wes the tu- 


-inning ef thu Sino-Jratnese War. The Japanuse con 


tinuce seuthwerd and invaded Shanghai in August 1937, 


TI-10. Be T. 8583. ue Te 3761. 
oo Ft Bees: Ti bx. 260, T. 3487. 
c. T. 8796. Lot. 3377. 
i. bx. 239,°T. 2900. 


sn’ tenking in Decerber 1537." On Decurbur 12, 1937, 
the U. S. S. Pansy wns sunk. * Further ce-ressions in 
Chins *y Jenarnese Arrius continuc:: until 1945.0" 
II-11. The nctienel budsct ineressec fron 
42, 500,000,000 in 1936 to ovur ¥5,500,000,000 in 1937, 
af which the army en: nevy uses a= roxioztcly 78% to 
ecrry on their spsressive eetivities. The notional 
tudget for the yerr 1938, when KAYA wes Finance 
Iinister, urs in vxeuss of ¥6,000,000,000, anrroxi- 
tetuly 702 ef vhich wes tn be used by the erty cn! 
navy. 
Ii-12, Witress ISHIB/SHI states that zfter 
| July 1937, there ugs 2 “complete changu in the fineneirl 
state of offcirs. It wes no longer zirac ot 'reflec- 
tien,’ tut entered comilctcly into 2 state of Ze 
fzcto wer. The Erergency Kilitcry Special Account 
was established], and finsneinl exnensitures repicly 
E E 
II-13. KAYA stotul nith respect to his 
activities durin= this purin], "I was occuzier with 
the difficult t-sk before me and I did not dresr shout 


a Preperation for 2 future ver." Hy did, towever, 


11-10, he T. 49783 4. Ta 3466909. 3430. 
I-11, a, T. €§21-42, 

Ti-i2. a, Exigeeel,y To 25428, 

11-13. a. Ex. 3337, T. 39642, 


*llectinn of KYA's speeches ent crticles carpilec 
y his forcer nrivatu sceretiry one ssctecrs uncer the 
Atle, “Wor-tire Eeonamte Lifu,” autlishe? in 1938. ` 
‘iis sncuch shows that he not only ‘resco? about wer 
hut alsn Jid his utrost to alurt his vozlu os to the 
-cenonic oexsures thet rust be taken to arosecute the 
iwr. To shm thot hu cil not uncerastircte his own 
Fort in this tatcl uzr areserstion, KAYA statec th^t 
seone-te wor, in particuler, is thet rost inportant 
factor which brings wer tn 2 successful AIT 

II-1é£. "Proparztion for a Protrectec War oo 
he an excerct fro: th sore bonk, dztuč April 12, 1938. 
rhis is an appesl ta thy suonlo, skonin> thu loycity 
one cournss of the sol€iors finhtin; in Chine ane 
tħ cir mud for now sr’ nern octericls onc cquinnent. 
RAYA stnte.! thet the budgut for 1938 will bu 
§ 000,000,000 an‘. thet “ons year fror now we must 
ssuv more than ¥5,000,000,000 of sovernmient bands. 
Success or frilure of thu wer-tirw policies regsrling 
inince an’ ecanory depent solely uron whether the 
san*s till be obsorte) satisfectorily or en 
1-15. b. Ex, 3338, T. 30665. 

ca Ex. 3336C, T. 30676. 


I-16. ¿. Lx. 33385, T. 3067r 
t. Ex. 3338C, T. 30676. 


fin: tice to ^n beforu his people and irke sneuches 
on. rlso write erticles in cn effort to justify his 
eetinns ¢s wall cs the cecisinns of the cabinet. He 
never concunnec the increasins ¢etivities anc control 
of the nilitary. 

II-14, Th. stateront in his afficavit that 
he cif not Crean chout = arenarstion for z future wer 
is maly one of many Celiburate lics hy tolč on the 
stcn.!. His snacches to thu Diot, at public gather- 
ings an* an the racio sn? in his writtan articles 
et the tine thusu wer “eeisions wuru vole to put 
Jecon's ceenory on 2 wer-tine brsis estoblish his 
cuilt as on active an. willin- conspirator. 

II-15. On Octo'ver 26, 1937, KAY! states thet 
the Cuina Incicant was -ctuclly 2 wer between Japon 
en. Chinn, ane thet Jesen shoule erku s2uquote propc- 
ration not only in th: way of nilitary force Lut 2lso 
in the wy of all spherus, inclu*int thought, cinlonsey, 
finance an’ wennory, He nointe? out, "We shell be able 
ta sfford at lecst ¥20,000,000,000 in war uxpencitures 
at presunt -- the first thine to be cone is tr reet the 
‘1litcry denen s of the arny ont the nevy." This statu- 
rent wea mado by KAYA in - sscech untitled "Arret 
Ver on’ the War of Beaman which is port of = 
}II-15. c. Ex. 3338... T, 30667-70. 
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II-17. Another eyccrot fror the sece book, 
"homen Behind thc Gun" , tells hoy the vomon ere 
to hcip and whrt is cxpectcd of ther, rnd gives 
ruch attention to the spiritu-] side of the nation 


in sponsoring the Notionr] Spiritual Mobilization 


Lar. This is deted Decembcr 13, 1937. These erticles,, 


we submit, portray KAYA ns onc of the conspirrtors, 
going rlong with the military, using his time rrd 
efforts to sell the spec iċer to the Jenencst pcople, 
end prupering them for whrt is to follow. 

11-18. The Protocol between Italy, Germany 
end Jnpen urs concluded on November 12, 1937. KaYé. 
wps in attendance pt the Imperir] Conference of 
January 11, 1938, which vas held for thc purpose of 
deciding the policy toward Chine. He tras euthorized 
to apply the Teupornry Fund Adjustment Low rnd could 
authorize expenditures fron the “Extreordinary Wer 
Expenditures A RA In hirrch 1938, the Electric 


c. 
Porer Law wos promulgctcd. On Apri] 30, 1938, thc 


North China Development Company vrs formed, of which 
é. 
he lster beerne Presidcnt. Picns for the Manchurian 


Keavy Industry Company hed elrcedy bccn ernn and terc 
b, 
in opcrstion,. 


11-17. e. Ex. 3338-C, T. 30,677 . 
= : b. Ex. 850, T. 8553, T, 85525 
11-18. a. T. 6037: b. Ex BoT ea E ea 
T. 2560-6. 
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{Moo o o O ee ee 
11-19. In the ficld of brenking during this 


period, the recused KAYA Ciricted the ndjustecnt of 


investrent policics in all banks, thcrcby destroying 
P. 


the last vcstigc of the cutonomous ection in benks, 


rng in Februrry 1938, he cst-blished and oncrrted 


reserve bonks uncer the dircetion of his office in 
b. 


Chira. 


c: 


ID rERIOD 


9 11-20, On key 26, 1938, in the reorgrnization 


10| of the First KO.0YE Cnbinct, KAYA vies om or those 


N | vho resigned his post, He st>tcd on dircet cxemination, 


thet he had ne connection rith th. Cebinct or govern- 


Bint fron detc of his resignetion until October 18, 1941. 


When questionca further, he did not deny thet he 


héld scverr] inportent posts during this period, 
Re 


most of which appointmcnts were made by the Cerbinct. 


II-21. During this period KAYA "plso conducted 


sddresecs rne telks to quite en extent for thc purpose 


fe 
of cncourrging spvings omong the people". In the 


two sdcresscs introduced into evidccnec thcre is no 


centior a! srvings, tut a new thought was propagrted 


hy the rccuscd KAYA to his listencrs -- “Asien for 
b. 


za|the Asdatics". 


l 
2. Ex. 640, T. 8558 | 


bh. Ex. 640, T. 8444-5 
ree: ie an_re 


i. T, 3C,660; b. Ex, 3339, 1. 30,669; Ey. 3339-4, 


accorcing to Ki¥s's tcstirony before this Tribunal, the 
officers of tkc North Chinn Developmcnt Corpany rere 

in Chine upon the invitrtion of thc Chincse, end the 
dinvesion end cerch of thc Japenese erries in Menchurin 
end Chine enc southrerd wes an excursion put on by 

the Chincse for the cntertrincent of the Jenanese 
arcies. In the first placc, it wes KAYA's duty to 
dcliver finencial assistance to the nnrehing arsies 

in Lenehurir enc China. £s en officer of the Finance 
Linietry rnc rs President of the North Chine Leveloprent 
Corpany, he kncw thet Jepanese rrnics had forcibly 
t-kcr ovcr Chircse industries enc \cre operating these 
industries to support Japan's ver effort see This is 
further proved by the testimony of Gocttc, who srid 
EAYA explained thet the ourpose of the North China 
Leviloprcnt Conpany res to supply Japsen with rer 
meterizg]l to be usi fn the conduct of Sino-Jrpenise 
hostilities, to cxnani the rreavent of Jnpan, enc to 


b. 


a| Cect the neccs of pencetice industry. The 


| orgenizrtion, plan rnd purposes of this company are 


21 


| wore fully set forth in the Gcncrel Suiication, pegcs 


33] E-64 nni E-85, KAYA's conncetion with this cocpsny 


ai further ifentifics hic ns Pr conspirctor. 


zat 1-23. a. T. 30,703 
" 4 ve 3872 


Il-22. The čcfcndrent KAYA wes choirean 


of the Jnpon-banchukuo-Chinn Economic Round-Table 


t. 
Conference of November 2, 1938. Agoin, rt this 


conference he mece en appeal to the pcople by 
preising the Japrncse soldéicrs and celling the war 
in Chine e “holy wor". In oréer to mekc Jepen the 
reel stebilizing force of East Asin, KAYA stressed 
the necessity of ecxpancing porers, armorcnts snc 
strong cconoric powcr, KAYA urgec the people to 
dcvote tae cntire netionrl cnergics to echicve p 
long-renge ccornoric S A At Hiroshime on 
Novctber 29, 1938, he dcliverce anothcr sédress which 
pointed out thc necessity of o union of tirerter 
East Perd Moreover, the evidence shows thet KAYA 
renlized the significance of the pert he was to 
play in bringing nbout “Asia for the Asintics*. He 
declared, "We cconowists rust first of ell proceed 
townrd the welding of en cconomic area". He expleincd 
the besis for e "union of ‘Asie for the Asiatics' oust 
in the lest anelysis be an ccononic etl 

Il-23. KAYA vas president of the North China 
Devclonrent Company from August 1939 to October 1941. 
11-22, a. Ex. 3339, T. 30,689 

" b. Ex. 3339, T. JERE 


c. Ex. 3339-4, T. 30,699 
d. Ex. 3339-4, T. 30,699-700 


D. KAYA'S VENUAL AS FINANCE MINISTER JIN 

ALE TOJO CABIN hOk TOBEh 4] TO FEBRUARY 9 
4 U rzi Q ELDER 

II-24. On Octobcr 17, 1941, TOJO requested 
KLYf to join his cabinet as Finence Ministcr. ¿fter 
TOJO ossured KAYA thet he intcndcd to continuc the 
Jppenese-American negotintions and settle the dispute 
ceterhions KAYA felt he should join the erbinct 
enc co rhet he could to "stecr the State to n penceful 
lending", KAYA joined the cebinet the snix oor See 

TI-25,. KAYA who wes bent on steering the 
ETATE to a penceful landing is thrt.scie ran who tas 
connected intiontely for znany ycers with tic financinl 
affoirs of the Japenese nation, that sane ron who 
contends he continuously fought the cecends of the 
oflitery for incrersed rppropriations but consistently 
saw his efforts defeetad, thrt sere cen rho sew the 
aggression in Manchurir blossom into n full-fledged 
war with Chinn, thet serc ten uho as Finence Minister 
forculeted plans which turned peece-tine indcustrics 
into those for raking izplcucnts of wrr, There is 
justifiable doubt ns to whether KAYA coulc seriously 
entcrtein the belicf th-t he could stccr the State 


ue Ex. 3337, T. 30,648; Ex. 3655, T. 36,315 
b. Ex. 3337, T. 30,048-50 


Vilitary currency srs left to the Finance Minister 
elong è peaceful coursc, He kncw the trond of e. 

enc the Army anc Navy kinistcrs and on Novenber 
nilitarisu in Japan ses uncontroileble, The Tri- es Š 
1, 1941, KZY?. issuce instructions to the Bonk of 
partite Pact had becn signec the year before, and 
Japan concerni forcign nilitery currency. 
Japen crs still on a merch of nageression. He hinself t 

2 Il-27. KLYL testified “After joining the 

ba: pdvocetec the policy of eting the derrnds of 
ebinct, I dic everything sithin ry power to rvoic 


Re 


oe Tren Whet c13 Me do? The of] situstion vrs 


the militery first. KAY? crrricc out finrnciecl 


reesures end essisted in the planning for nn cttock 


criticel so he “suggests e plan for th canufrcturc 
agcinst the Soviet Union, the United States, Grent ae b. 


€. f thetic oil enc the plan to buy fror Krrufuto." 
Britain, China ane other nations. ee entat 1 js P y 


KYA hoped thet Jopan could thus solve the of] shortrgc 
II-26, KAYA's rcliance on TOJO's essurenccs $ P p 


Which he fenreé would result if rclrtions sith the 
soon frdcd, for on of the first tesks to bc uncertaken 


Unitee States were broken off. it the Noverber 5 


by the nev: Finence Ministcr was to continuc working 


taison Conference he “urgec ngainst rn ime inte 
on crreft measures for the canufrcture of foreign 


Ce decision rnd was finally given nn opportunity to 
currency. Ferly in 1941, cilitary currcncy hec 


C. 
consider thc atter for another dey". Thet is whet 
tecn renufectured anc the cenominetions were “guildcr, 


be the record shows he ¢id to "evol ver", He "wos 
coller rnd pesos." The nev craft wersurc, entitled 


rrescnt rt nost of the licison conferences though he 
"the issue of eilitery notcs with foreign curreecy i 


tver plrycd r lenting role in the ciscussion as the 
denorinetion" wns subsittcc to KAYA, vho suggested n EIA 
c 


i opic of the confercnces iostly centercd rround the 
revision which urs later epproved, This calle for d 


U.S.-Joprnesc negotirtions™. "st rll Crbinct, Lizison 
the canufreture of 37,CCO,COO pesos by October 20,1941, IP a e ’ , 


rnd Inperi Yietings his attcncence sss conspicuous 
$45,C0U,COG and 35,000,000 guilccrs ty fioverber 20, a) QE rset, ete 
a 


y his “seying nothing". No one cen sry but thet he 


This rrocecure far the desvenec of the 


: 2 his: ot ffice to the further-nce of 
c. Ex, 836, T. 4171-2; Ex. 682-5, 712,°718, loaned hirsclf en? his o č t 


725, 729, 739 IT-26. e. T. 8457 
pet. 20993 a [1-27 a. T. 30,650 b. Ev. 3331, T. 30,610 
c. T. 26,79% a. 5 E E EEE Cet.5e eis 
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the military. eee rans ea | II-30, KAYA attendee the Inperiel Conference 
11-28. In the Lirison Conferences frou of December 1, 1941. He hee tolc the Prine Ministcr 
ctober 23 to Noverber 2, 1971, three plens for thet he would not opposc rrr rs“ rt the conference he 
rnoling the negotintions betwecn the United St-tes cic not oppose war. He knew in acvance hostilities 
ca Japen were dreun up. XAYA nttended ell the nerc to be opcnec ngainst the Unite Strtes. He herr 
confercaces es Finance inietce. + The Lirison this either rt a "Liaison Conference or rt the Princ 
Corfercnec of Nove:ber $, 1941, finrlly Jecided Minister's official resiccnce" and herre it fror TOJO, 
upon the third plon to continue with operstionrl SEIMAD; or HOSHINO. TOJO testificc thet the rgence 


areprrrtions in onticipetion of the frilurc of for this conference wes "Vherces the ncgotistions vith 


egotictions. Unless ncgotintions rere successful, the Unitca Strtes brsed on the outline of Jnprn's 
b. 
there roulc bo wrr vith the Unitee Strtcs. According nationrl policy, cecided on Noverber §th, heving encce 


to TOJO, TOGO an? KAYA rcscrved their epprovel until in fnilure, Japan opens wrr ngrinst the United Strtcs, 


the next vorning, nn KAYA corrunicetc! his agprovrl Britain enc the Netherlands." K/sY.s grvc n report on 


Cc. 
f the plen the next morning to TOJO. KAYA told Jepon's econoaic end financial strength. The 


[OJO thrt hc hac not becn oppose to the proposrl the 

confcrence cecided to commcnee hostilities enc necording 
ry befo.c. Perhaps this res duc to the fret thet the 

to TOJO, the cecision of the Ispcrinl Conference vrs 
Supreme Coisrné insistcd thet there uns r chenec for Se 

c. consicercs the cecision of the cabinet. 
ictory 1f wer ras stertcc nt an opportune tire. 
11-31. The rain point of KAYaé's cefensc scecs 
11-29. On Noverber 29th, 1941, the sanior 
to be tart his rotive for recepting crbinct posts 


z rn. other govern.cntrl positions vrs to conbet the 

FCpcror to give opinions rcgnrdcing war rgrinst the 

tilit-ry in en cffort to rttrin perce ans that he hre 

nitec Stetes, Greet Britrin rn: Nethcrinnds Erst 
ie 


: bein opposcé rll olorg to ccrtrin nections rnd stcps 
Inzics. KAYA nttcnoce this recting also. 


trken by the conspirrtors. Hovever, KAYA joined tht 


c. T Ae T. 36,424; T. 35,696; T. 36,065 11-30. n. T. 30,705 b. Ex. 3655, T. 36,371-+ 
(Boe. 65: . Ey. T. 36,379 
(1-20, — a bx. 3655, 12. 34,36422 ti c 3455, T. 36,3 k 


etetcs: én roc erbinct officers rppcared before the 
[i 


[1-28. a. T. 35,435; T. 36.072 b. ix. 3655, T. 36,31) 


conspirrcy rnt ennnot clric no~ thet he has no 
responsibility for the subsequent rets of the 
conspiretors. Even if he sere opposed to certsin 
rets cre rpprovcs of ther rcluctently, he never 
difinitely cisossocirted hirself from the conspiracy. 
Since he aliegely hed this ceep-rootcd opposition 
sgeinst the mlitrry rne its retions rni id not 
resigr but rether from the evidence aided the cilitary 
first of rll, he is even core responsible, particularly 
since he ppprovec of policies with the full knowledge 
rnè conviction of their evil. 

11-32. On Decccber 2, 1941, the Sixth 
Committec in the cabinet vas established uncer the 
chaircanship of the President of the Pinnning Board 
enc mece up of personnel fror the Planning Borrc, eno 
the Foreign, Finance, Wer end Navy Ministries. The 
vork of the com ittee an? the fret of its existence 
were to b kept seerct. On December 12, 1941, this 
corrittee fili? its report entitled “Outline of the 
Econoric Counter-Plans for thc Southern rea." The 
ef: of this policy cas to £111 the cetnnt for irportent 
resources for the exccution of the wer end to 
strengthen Japan's econory. On Noverber 1, 1942, the 


Greater inst Asis Linistry vrs estrblishec by Inperial 


Order or advice of Crbinct Ministers. KAYL ot that 


Incictrent pgeinst the eccusec KYA. Tho nuuberec 
paragraphs which tcn to prove sp.cific counts are 
set forth below: 
Count lı Parngrrphs II-2, 8, 10, 12, 15, 
Wa, 17a seh, GA, chy, OS, Be, alils 
Count 2: Paregrophs 11-2, 4, 10, 12, 15, 
yey bere 23, 26: 
Count 3: Paragrrphs TI-2, 8, 10, 12, 15, 
17 23, 26, 27, 28. 
<: Prrographs II-2, 8, 10, 12, 15, 
ih, Pal EG 7g 26: 
5: Peregrephs I1-8, 10, 12, 15, 16, 
18, 26. 
6: Paregrephs II-2, 8, 10, 12, 15, 
23, 26. 
71 Poregraphs II-2, 8, 15, 16, 17, 
22. 27, 28. 
8: Paragrcphs II-2, 8, 10, 15, 16, 
18, 26, 27, 28. 
91 Paregraphs Il-2, 8, 1C, 15, 16. 
18, 26, 27, 26. 
10: Paregrephs Il-2, 8, 10, 15, 16, 
18, 26, 27. 
211 Parcgraphs Il-2, 4, 10, 15, 16, 


17, 16, 22, 23, 2¢, 27, 28. 


tine vas Finance Minister, 


KAYA ves a nerber of 


the TOJO Cabinet until February 19, 194% ane rust 


share responsibility for rll ections taken to 


prosecute the ter. 


He never at any tine disnssociated 


hicself from the conspiracy. 


II-33. 


In regrrd to Groups 2 anc 3 of 


the offenses, in the Incictrent, KAYA not only hee 


the responsibility thet every other member of the 


Crbinct hre zuring his tro mwin periocs of office 


vhich herve bern set forth ebow, but it is impossible 


to conceive thet such a large operation es the 


construction of the Burra-Sirr Railway would have 


been errric¢e out without consultetion with end consent 


lof the Minister of Finnnce, 


If he was ignorent of 


the outrages in China nnt throughout the theaters of 


the Pacific War, which is increcible, it coulc only 


ave becn by celiberete ebstcntion frox using the 


bvious sources of knowledge which it vos his duty 


ito invoke. 


(The following portion of the surirtion 


not reed, was transcribed inte the procecdings 


rs folioms:) 


cART II 


11-34. The prosecution subrits thet the 


:vivcnee is sufficient to sustein the charges in the 


Count 121 Parogrrphs Il-2, 
179 185 22; 23, 26, 27; 28; 
Count 13: | Paregraphs Il-2, 


GS Whe TE 
Count 
17, 18, 22, 23, 
Count 
MA 22023, Ey 
Count 
Count 


Count 


Count 
Count 
Count 
Count 
Count 
7, 18, 22, 23, 
Count 
Bee 23, 26: 
Count 
Count 
Count 
Count 


Count 


26, 27, 28. 
Paragraphs 
27, 28. 
Parrgrophs 
28. 
Paragraphs 
Prregraphs 


Parngravhs 


Porrgrrephs 
Poregraphs 
Paragraphs 
Paragraphs 


Parcerephs 
Porogrephs 


Prerogrephs 
Parrgrephs 
Prrogrrphs 
Pers-prephs 


Prrrerzphs 


Il-2, 


TER 26, 


11-2, &, 26, 27, 28. 
11-2, 26, 27, 28. 
Il-8, 10, 22, 15, 16, 


11-30, 32. 

TI-30,32. 

13-30, 32. 

1-30, 32. 

TIe8, 10, 12, 15, 16, 


EI=8 10 aoe 16.017, 


T1102. 
11-30,32. 
11-30,32. 
11-30,32. 
11-30, 32. 
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Count 37: Paregraphs Il-2, 8, 26, 27, 28. 
Count 38: Prregrrphs 11-2, 6, 26, 27, 28. 
Count 391 Pnragraphs II-30, 32. 
Count 40: Perngrephs II-30,32. 
Count Perrercphs TI-30, 32. 
Count Peragrephs II-30, 32. 
Count « Paregrephs II-30, 32. 
Count « Poregraphs 11-2, 8, 10, 12, 15, 
ay Al, ek, 
Count Peregraphs 15; 
17; 18, 22; 
Count 47: Paregraphs 15; 
iy AU PPL Pile 
Count 541 Poregraphs 15, 
17, 18, 22, 23, 26, 30, 32. 
Count 553 Paregrophs 
375, 18 22; 23, 26, J0, 32. 
ir. Cazyns Carr rill follow 
osccutior., 


TE PRESIDENT: kr. Comyns Cerr. 


“surrender. 

JJ-3. During the intervening period his 
"rircival activity seers to have been in connection with 
the formation of a new political party, in which he had 
already tal:er part Curing the latter Part of the first 
KONOYT Cabinet, and of which he was to have been Vice- 
Fresidert under XCLOYE if he hac not accepted the post 
of Lord Keeper. 

JJ-4. During the earlier period of the con- 
spiracy KIDO held the position of Chief Secretary to the 
Lord Keerer from 28 October 1930 to 13 June 193€. We do 
rot surgest that during this period he was a member of 
the corsniracy, although in his diary of 10 September 
193), he expressed general agreement with the view of 
one TAKI of the Foreign Ministry that "self-defense 
action" in China might be unavoidable according to 
Sauapgprents in the futures In cross-exarination he 
said that in the beginning he thought the I’anchurian 
Incident was defensive (which is difficult to reecncile 
with his entry of 23 Septerter 1931, ‘which shows that 
he did rot believe the Aray story about the railray ex- 
Blosion) tut later he thought it had ceased to be sc, 

We subrit trat a careful study of his diary artries 


(JJ-4. a. Tx. 179-F, T. 1935. 
rete ply ier 
- Ex. 179-3, T. 1939; 
Kffidavit, par. 15, T. 30732-4.) 


| 
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ER. CCLYNS CARN: Mav it please the Tribural: 

KIDO, Koichi. 

JJ-1. The case against KIDO begins substar - 
tially with his joining the first KOMOYE Cabinet as 
Education Minister on 22 October 1937, and the first 
vhase of it, in which his responsibility is clearest 
and most direct, continues thrcugh that cabinet and the 
succeeding HIRANUMA Cabinet until 28 August 1539, shen 
the latter resigned. In the former he also held the 
office of welfare Finister concurrently between 11 
Jaruary and 2€ May 1934, and solely from then urtil the 
first KOLOYE Cabinet resigned on 4 January 1939. In | 
the HIRAIUMA Catinet he held the office of Hone Minister. 
His real position and influence, however, were by no 
means derender.t upon the particular offices he held, 


but upon his membershiv and powerful voice in the 


cabinet, and upon his personal friendship and influcnce 
with his colleagues, esvecially KCPOYE, who remained as f 
a Finister without portfolio in the HIRANULA Cebinet. 
He admits the collective resocnsibility of the cabinet 
for all their actions 

JJ-2. The second imnortant phase of the case 
against him relates to his halding of the office of 


Lerd Keeper of the Frivy Seal from 1 June 194° until the 


(dyn). «4. T. 31385.) 


before and after the kukder: Incident shows that although 
he was hostile at this time tc the military Plotters, 
the real ground was fear cf their gaining tco much poner 
in Javan, especially at the cxynense of the Emperor's 
persoral attendants, of whom he was one, rather than any 
objection to aggression in principle. Indeed no entry 
from the diary has, we submit, been produced from either 
side which shows that he ever avposed any aggression 
because ít was morally wrong or contrary to internatioral 
law or treaties. Sometimes he opposed the military for 
the reason above-mentioned; sometimes he advocated 


caution or delay because he was not convinced that 


imediate aggression would be successful; sometires, 
especially in the China incident in 1937-S, he active- 
ly supported aggression, as we claim to have nroved, 
‘ever did he express any moral objection to it. Always 
ne was prepared to let the rilitary have their way and 
in later years at least to make it casy for them, rather 
than risk the possibility of revolution or civil war in 
apan. 

JJ-5. Between 13 June 193¢€ srd 22 Octoter 1937, 
'c vas President of the Board of Peerage. 

JJ-€. The princizal sources of irfornatior 
About hin arc his own diary, tne HARADA-SAICIJI }ercirs, 


nd his cviderce before the Tritunal, apart fror the 


general evidance of the decisions and events of the 
periods during which he held cffice. 

JJ-?, It is therefore inportant to test the 
reliability of these sources. His oun diary, we sub- 
eit, thire is no reason to doubt; it does not appear to 
have Leen written with any ulterior motive and may be 
taker to represent his real views and ar accurate 
record of events as he sat. ther at the time. It is 
valuable as evidence about other neople as well as him- A 
self. He raises two points about the translation in 
various passages of his affidavit: (1) that re have 
Guoted fror the cxhibits instead of the record and 
therefore do not show language corrcections subsequertly 
rade. (fm the contrary we have incorporated a)l sich 
corrections in our copics of the exhibits as we presune 
the Kembers of the Tribunal have donc, and quote from 
thee as corrected.) (2) that certain passages whick 
have already been decided by the Language Arbitration 
Beard ané certain others which have nevcr becn submitted 
to them by the defense arc incorrect. This he swore al- 
though he adrittcd that his oun knovledre af English 1s 
T It was fcr ther to submit to the Board the 
arceise passages which they nroposcd to correct, but as 
they have never done so the existing translations stand 


| (daz a. T. 31292.) 
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alternstively that it had Sen aa caver cA THa the 
affidavit could rot be rclicd upon to sunport his casc. 

J3-9. In reading his voluminous affidavit of 
25€ pages, in wich he ouroorts to give a detailed day 
to day account of all his imrortant activitics and all 
the irrortant cvents during his period of office, two 
things are rcu obvious. The first is that over ard over ! 
agair he gives a detailed account of some cvcnt and some 
opinion which he says that he held or expressed at the 
timc, ard claims thet this is corroborated b" his diary, 
when in fact a carcful cxamination shows either that 
thcy are in conflict or that he has addcd a gloss so 
important that it is impossible to believe that he would 
have omitted it fron the diary if it were true. In 
cross-cramination he stated that his memory dencrded on 
his Heke the most important statemerts in his 
affidavit do not. We ask the Tribunal to rely on the 
diary cntrics only and te reject his oral evidence where 
he sccks to add to them or cxplain them away. 

JJ-10. Th: second is that although he purnorts 
tc give ar cxtrcmely dctailcd account of his daily 
doings on all mattcrs cormncetcd with the charge, he omits | 
all reference ta certain vitally im-ortant dccisions 


which were already in .widernce when he testified 


(Ul-9. a. T. 31577-8.) 


as the evidence before the Tribural, | 
| 


JJ-8. In considering his evidence it is 
esscrtia] tc form an opinion as to his veracity, ard sė 
submit that he has been dsmonstrated to be adelibcratively 
untruthful witness, of which we will give snccific ex- 
amples. There arc a number of controversial statercnts 
of fact in his affidavit (ta some of which we will call 
attention) where it is obvious that if truc they could 
have been corroborated by other witnesses, but are rot. 
We call attcntion to what happencd to thc order of 
proof which he submittcd of evidence to follow his oon. 
Tuo affidavits, which did corrcborate him on minor 


&. 
noints of fact, were admitted without objectior. Ore) "i 


| 
Was entirely and another pertially Tejectcd so far as | 
they dealt only with matters of opinion, nroccdure and 

| 


charactcr, hut part of the second which purportcd to 


relate contemporary cxoressions of opinion bv hir was ad- | 
b. 


mitted. Arother was objected to on similar grounds 
ard adjourned for a oi The following TA 
it was arrounced on his bchalf that ailing to the rulircs 
above-mentioned the wrole of thc remainder of his ordcr 
of nroof was withdraw. It follows that rone of it can 
have corroborated him or any question of fact, er 
(JI-F . T. 314638, 31641. 

T. 31€22, 31631. 


a. 
ie 
e. T, 31637: 
d. T. 31645.) 


pf 24 December 1937 ard thosc of 4 and 10 January 1954, 
which settled the decisions formally taken at the Imncrial 
:crfcrerce of 11 January 1938.” The tatness EOHINCUCHI, 
ec also nurperted to give a detailed account of thesc 
jverts from a Forcign Ministry point of view, did the 
mc thing, but the omissiens had heen corrected during 
is cross-cyurination whcn these documcnts rere exhibited 
br, 2 Qctobcr 1947, twelve days before KIDO hegar his 
vidence. In our submission, they clearly shon thc 
alsity of KILO's story about his pert in the China 
and although ne doubt his affidavit was thcn 
\idorpleted, some attcrpt could have been made, but was rot, 
14o deal with them by supplementary guertions. Ir any 
dase, we submit, it is impossible that eithcr he or 
16}ORINOUCRI can have forgettcn such vital decisions, ard 
"that they nust have omitted thcm because the prosecution 
ope not proved them as nart of their case and in hone 
re: thcy had not beer discoverc3. 
| JJ-11, With regard to the RARADA-£ AIOWJI 
cords it is remarkable that, although these had been 
peer study by the defense cvcr since 29 August 1°47, 


„De's lorg affidavit contains no rcfercnec to ther what- 


peyer, but it dors contain frequert refcrcrecs tr his 


(haag. n. Fx, 3263, T. 29815. > = 
Oe d e 9256, I. 205975 Ex. 2265, se eee 


fricrdship and resncet for both HARADA and SAIONJI, 
a 


which indecd he reiterated in cross-cxzamination. But 
wher corfranted with a number of nassagcs in those 
records, he not orly queried thcir accuracy (though for 


the most part hc corfined himsclf to saying that he did 
bh. 
not recellcct them) but attacked HARADA as lacking ir 
C. 
scholarship aod in systco 


ard asserted that for a 
period of three or four months after UGALI failed to 
fore his cabinct (fi.c., the cnd of January, 1937) he 
mwas incapacitatcd by iliness end KiDC had to perform his 
duties for bie Also that during some urspecificd 
ovriod in his later life he was given to drowsiness ard 


E. 
A study of the diary by Ers. KONOYF 


drattertion, 
shews that during the period in question (although he 
hed onc short snell which cannot have been longer than 
four weve at as long, when he was corfincd to his 
heusc) he vas constantly travclling between Tokyo and 
“is owr ard SAIONJI's country houses and calling unon 
Warious ncople; the statercrt is clcerly untruc. As to 
the last allcgsticn, HARADA lived morc thar five years 
-ftrr the decth of SAIONJI in November, 1940, wher he 
ccascd to kce» the reccrds, ard there is nothing to shos 


T. 31540. 

1440-50, 31526, 315°7, 31571. 
1540. 

1541. 

1542. 


mIa Tt 36.652 5) - 


| him if accepted as cence as mc submit thev should be. 

| It 1s noticcablc that cs far as the evidenco gocs no 
entry in the Hemoirs is in conflict with any entry in 
KIDC's diary; thc conflict is entircly with his oral 
cvidcrec. If acceptcd, we submit, that the execrpts 
fror th. Mceoirs entircly discredit KIDO as a witness. 
nother and perhaps the most rotcbl«e case in which we 
submit he has been provcd te be untruthful is with 
Pcfard to his knowledge of the atrocities in nines 

KIDO and the Fmpcror. 

JJ-12. What was kKIDO's real attitude towards 
the Emncror? Ec professes grcat loyalty, but if you 
occcot HARADA's rceord of .his private rcmarks the truth 
is he held him sceretly in some contcmpt. On 20 April 
1639, HARADA records him zs saying in connection with 
thc provoscd alliance with Germany, on which the Arry 
with the suoport of HIMAKUMA w-rc pressing for a morc 
cxtrcme forn of military pact than ARITA or YOFAI would 
egrcc to, “The prescnt Empcror is a seicntist ard very 

ruch of a lib:ral as wcll os a peeifist. Therefore if 


th: Eeperor's ideas arc not changed there will cxist 


quitc a gap btwecn His Majesty ond the Army and Rightist | 
a. 


groups.” Tis cakes it clcar clso thzt he considcred 


it his rissicr to guide the Enpcror into 2 rorc 


(JJ-11. kb par, JJ-34 below. 


Fx. 37909-A, Ts 37769.) SSeS SS ese 


that the statcment, even if true of any period, relates 
to the time when he was keening the records. Kore 


important perhaps is the considcration that, cver if he 


-somctimes missed sore part of what was being said to hin, 


that is no indication that he has invented or distorted 
those things mhich he has rccorded. No witness has 
attacked his honesty, nor has KIDO sugecstcd that he had 
any wotive for misrenreserting him. Hc admits that in 
October, 1940, the last cntry eeiniteds che still 
trustcd HARADA, who ras rcithcr malicious nor out of his 
rind, though he asscrts untruthfully, we submit, that he 
was ther in very bad nenene The records themsclyces 
agrec with KIDO as to the continuing fricrdshir with 
HARADA ord with KGNOYE, though thcy also sho» that from 
1938 onwards FARADA became increasingly shockcd at the 
change of attitude of both KIDO and KONOYE which he 


records. We ask thc Tribunal to accent without hcsi- 


3 
' taticn the evidercc of Dr. MURIYAVA (modificd only 


slightly as tc years 1941 and agnee which arc irrclevant, 


kie 
by Dr. SASSA) and Mrs. KONOYE, “ard tc find that KIDO 


į¿ ^as givinr a falsc story in thc attcmpt to disercdit thc 


wcmoirs, knowing full well how disastrous they acre to 


(JJ-11. g. Ex. 381^. T. 31571. 
h. T. 31573-4. 
4. Ex. 3745, T. 37445. 
TS Ei 3880, T. sept 90. 
YS 


23 
2i 


23 


- 3750, T. 37461; Fx. 3750-4, T. a th 


avenatbitic attitude bm emde sis 


the right wing. This, wc submit, is the kcy to his 
whole course of action efter he became Lord Keeper in 
Junc, 194M, These remarka evidertly astonished ard 
arpcrod HARADA, ard it is idlc for KIDO, who profcsscd 
grect fricndship for hin, to er EEN he could 
possibly have been mistaber about such a mattcr, 
cspcciclly in vicw of HARADA's sutscyucnt remarks. 
73-13. From the very begirning it is also, in 
our submission, clear that KIDG's mein pre-occupetion 
was to prevent the Erperer, and morc particulerly his 
acrsonal attendants, of thon he was hinsclf onc, being 
brought into controvcrsy or danger of bcing ousted or 
ease is well {llustreted be his 


diary of 22 Scptembcr 1931. 


cven assassinated. 
Because the Arry was in- 
dignantly declaring thet thc Emperor had been induccd by 
his perscnal ottcrdants to fcrm an opinion against 
furthcr cxtension of the Hanchurian Incident, therefore 
KIDO ard his fricnds decided that the Empcror should 
void scying enything furthcr about it and Prince SAIONJI 


should keup away fron Tckyo. This was just thc ronment 


22 en a firm linc by these two might have becn decisive, 


lthoufh 1t may also be truc that it night have pre- 


eked troubdl. with the Arry. 
$ 
(I-22. 


b. T. 31£32, 
J3-13. c. Sec cap. T. 31¢1E-7, 31566. 
175-1 SE. j- —- 


i 
| 


1 January 1938, although SAIONJI had been specially 
consulted as to whether it was in order for the “mperor 
to ask questions and had replied in the affirmative, 
the Cabinet prevented this by having everything cut 
and dried in advance, and KONOYE told the Lord Keeper 
that the Pmperor should not say anything, 20 pe did 


ary The General Staff complained of this. At the 


end cf July, 1938, HARADA reports KIDO as saying, 
"It is disturbing to have the Emperor taking such 


painted actions," in reference to the Emperor's rebuke to 


c. 
TIACAKI about the abominable actions of the Army. 


JJ-15. On 20 April 1939, occurred the 1n- 
stsncea set out in Paragraph JJ-12 hereof. Two days 
later FARADA records him as outlining a plan whereby 
instead of changing the “mperor's views he was to be 
forced to acquiesce by a threat of cabinet resignation. 
It is true that on 5 May he seems to have changed 
his views as to the best way of dealing with the immed- 
iate problem, but that does not alter the importance 


of his previous remarks as showing his attitude towards 


the Pmperor. 


J-14. a. Py. 3264, T. 29,837 
Py. 37894, T. 37.718 

« W: 3793A, I. 37.754 

. Ex. 3799B8. T. 37.804 

Ey. 3800A, T. 37,808 


would never give his œnsent. He reproached KIDO for 
concealing the whole matter from SAIONJI and himself 
end was eytremely dissetisfied with KIDO's excuse for 
this. It is curious in view of this that KIDO in his 
affidavit professes that all his thinking on this 


b. 
KIDO and KONOYE 


subject was based on SAIONJI's views. 
said to FARADA that they had told the Emperor that it 
wee the only rey to keep the United States out of war, 
and that as the Mevy had withdrawn their oppnsition it 
must go through. This eyplanation is obviously incom- 


plete. Out of what rar? If merely out of the European 


war, what interest had Japan in this? But i” Japan intend) 


ed ailitary action against Rritigh, French. Dutch and 


Portugese possessions in the Far “ast, as we submit 


she clearly did, and with KIDO's knowledge and opprant 
then it meane that the object was at least to prevent 
the United States from interfering with thofa proceed- 
inge. 

JJ-18. XIDO senuctee that MATSUOKA conducted 
the negotiations so secretly that he himself only heard 
of them from KONOY™ on 12 September, but he does not 
zay that he then informed the Fmperor, nor does it 
JJ-]7. b. Par. 153, T. 30,907-9 


c. Fy. 627, per. 2, T. 6972-3 
JJ-18. a. Par. 152, T. 30,907 


= 


IJ-16. Ip par. 124°” KIDO gives an eyplanstion 
2jof his diary entry about tha Emperor's orders to Gen. 
3 {ABE when he was forming his new cabinet (in which he 
a4jomite to deal with the main point). although he admits 
s|that it was within the Emperor's prerogative to instruct 


C. 


6/the administration as to the outline of foreign policy, 
7jat this time he ís telling KONOYE for transmission to 


a | ABE that, as to the "mperor's instruction that "diplonatic 


policy should follow the line of cooperation with Brit- 
ain and the United States," this was a matter which 
ADE could dispose of at his discretion, i. e., that 
ABR couid pay just as much or as little attention to it 
as he thought fit -- an important point, in view of the 
events of October-December, 1941. The entry also 


showe that the Emperor could get the “ar "inister he 


wanted, and that KIDO knew the way for him to do ite 


d 
See his cross-exemination on this point. 


JJ-17. The next important point on this subject 


129 |17 the conclusion of the Tripartite Pact in September, 
21 |1940, soon after XIDO became Lord Keeper. HARADA raises 
22 |the question how KIDO and KONOYT, persuaded the Emperor 
23|to agree to it, when he had always been saying that he 
413I-16. a. T. 3C 832-3 JJ-17. 

b. Ex. 2°72, T. 16,240 ~ a. Ex. 3810, T.37,880 


c. Par. 155, T. 30,910- 
d. T. 31,346 ataat 


—— eee 


41,062 


appeer that he did so, when on the 14th TOJO secretly 
told him that the Army and Navy had agreed upon the 


pact, and MATSUOKA suggested that the Renior Statesmen 
(an 


be consulted. The first record of his discussing it 


vith the "mperor is on 16 Saito but the diary 
entry does not give any particulars, though he professes 
to supply them from memory and to transfer to this 

date a conversation recorded in his diary as having 
taken place on the 21st, the effect of which he mis- 


represents. It clearly says that the Chine Incident 


should be got out of the way in preparation for the 
war with Sngland and the United Stetes, which he fore- 
saw es the result of the Pect, not ss he says "because 
it wes an trritent to the United States." Nor does 
this or cny other entry in his diary support his asser- 
tion tnat he opposed the Pact. 

Jl-19. Paregraph 155 is unintentionally 
illuminating on this paint. He states that once the 
Government had approved a certain course it wes too 
late for the “mperor to do anything effective to prevent 
it, though prior to that he might have done so. “le 


submit that the true inference from the ebove facts 


24 |J!=18. b. Ex. 627, par. 6 (not read} 


c. ib. pars. 7 & 8 (not read) 


A d. Por. 153, T. 30,907-9 


a. Fx, 2277, T. 16,250 
f. See also par. 156, 1.30,911 


7ST Sot 


| 


42,063 


is thet FARADA's suspicions cere vell founded, end that was to play no part except, perhaps, that of a convener. | 
XIDO participated rith KONOYF in e scheme to conceal There is no evidence that even this was put into prac- 
the pect from the Tmperer until it was too laete, end tice before KIQO became Lord Keeper. Nor is there any 
ther to persuade hin to eccept it by an obviously un- support for KIDO's assertion in par. 145 ` that his 
sound explenation. It epperrs thet he attended the predecessor had adopted a somewhat similar method. 
Privy Council ceeting which finelly approved the nee JJ-21. The subiect cropped up again in 

As to the Enperor's power to give directions es to Fovember, 22023 "ith regard to mie diary entry of 1C 
foreign policy end es to perce and war, 1. @., prec- November 1939, KID) in par. 127 makes an entirely 
tical es well es norinel power, he edmited such povers, unfounded allegation as to the manner of its introduc- 
though he tried to quelify them by saying thet he meent tion and translation. It was in fact fully revised 
only thet the "uperor could express his opinions to the by the Language Arbitration foard before ite introduc- 

c 


Cabinet. y tion and bears a number of corrections by then. The 


KIDO end the Duties af the Lord Keener Precedure which KIDO advocates for choosing a new 


JJ-20. In pars 40-46 KIDO records a series premier is a meeting of ex-premiers--whether the Lord 


of discussions in 1932 vith Prince EAIONJI and asserts Keeper should participate in it at all needed further 
thet there refute our contention thet es Lord Keeper consideration, but he should not recommend a premier to 
he developed e new function, thet of advising the mper- the Throne. Fe should confine himself to acting as 

or on the choice of every ner premier. They do not; the @mperor's adviser. Later when he became Lord 

they merely show a desire on the pert of PAIONJI, ov- Keeper he reversed this vies and took it upon himself 
ing to his advancing years, to hove the ossistonce of to make the recommendation after consulting the ey- 
the Senior Statesmen in exercising this function and e premiers. 

draft scheme prepared by KIDO in which the Lord Keeper JI-22. as soon as he got into office a new 
OE ETA: E eige 

; E eee 7049 (nat read) | Par. 127) T. 30.886-90 


4-20. 
a. Prrs. 40-4€, T. 30,781-93 


x A a4 he 
procedure was laid dom by him and he obtained the the procedure of 17 July 1941. On 5 april 1945, 


his own initiative another innovation by 
Emperor's approval of it, although SAIONJI was still introduced on his 


z re the meeting the two Chiefs of Staff 
alive. This is set forth in his diary for 16 July consulting before 


= i “ar and Navy Ministers and reporting 
194¢. The Lord Keeper was to sumron the President of and the outgoing ‘la fe 


their views to the meeting. 
JJ-25. KIDO repeatedly asserts, e. g. in 
a 


that the duty of the Lord Keeper to ad- 


the Frivy Council and the former premiers, seex their 
opinions. himself participete in the discussion, and 


47- 
Teport the result and their answer after consultation parci 49, 

s bs litical matters, and especially 
with SAIONII. vise the Fmperor on po 1 


m s request by the Emperor. 
JJ-23. The entry for 17 July, which is a foreign affairs, only arose on req 


g h support this assertion, which 
full account of the meeting, shows that the procedure The diary entries nowhere supp ’ 


ted with a view to minimizing his 
was cerried out. KIDO took full part in the discussion, KIDO constantly repeate 


responsibility. On the contrary we submit that the 
c- 


entries from June. 1940, onwards refute it, TOGO, 


supporting the nomination of KONOYR and stressing the 


fact that the Army suppcrted him, although he now pro- 
b. 


a. 
- d on behalf of KIDO stated, we submit, 
fesses to have been disturbed by this fact. The result cross-examined on bel s J 


th that the duty of "advising the 
was merely reported to SAIONJI, not even by KIDO him- with obvious truth tha e y 


s" d offering unsolicited 
telf, after the meeting. Fmperor at all times" included o F 
DAE ral. . OGO also speaks of KIDO's duty 
JJ-24. After SAIONJI's death the same pro- advice when proper. T P 


~ tion from the Cabinet membere to the 
cedure was followed on 17 July 1942. At the vital to convey information from 


e d complains of KIDO's failure 
meeting of 17 October 1941, he took it upon himself to niaaa OHS WEG Wass CE p 
in this respect on an important occasion in February. 
e. 

when the Emperor urged speedy peace noves. 


recommend TOJO to the meeting and afteruarde to the 


Esperar, although the support obtained for him at the areas 
i d 


s E 
meeting is dubious. ^n 18 July 1944, he reverted to carrer Peers ee 


d. x. 1281, T. 11,384; Fx. 1282, T. 11,388 
. a. "a. 532, pp. 3-5, especially the last par. djJ-25. 
on p. 3,'the first half of p.4 and the 3rd a. T. 30,793-7 
Rar. on p. 5, T. 6245-8 b. See “y. 1066, 1. 9876 


Ete take CES . g, Px. 532, p. 3 last par., T. 6245: Fx.2277, | 
. Par. 143, T. 36,900-1 | g. x. 532, p. 3 last par., 2277, 


Ree Aei Sa Bee ii 


SEMET 


c. 


KIDO and the China “War. 

JJ-26. then KIDO joined the first KONOYE 
Cabinet on 22 October 1937, the China war was already 
vell advanced, the idea of imposing a local settle- 
ment had been abandoned, the Shanghai incident had take 
place, and the troops were progressing towards Il ANKING. 
Pe ate that he was in close touch with KONOYE and 
had been advising him before he joined the cabinet, 
and rust therefore have known of the policies adopted 
on 7 S and 1, 11 and 22 aaa ac well as 


d. 
the "Plan for Feavy Industries in Manchuria," althoug 


e. 
he is careful to allege in his affidevit that the 


latter res approved three hours before he joined the 
cabinet. He ras therefore well aware of the kind of 
cabinet he war joining and the actions and policies to 
which it was committed. On 27 October he was at the 
cabinet meeting which decided to reject the invitation 
f. R. 
to the Nine-Fover Conferenca; he allege: that this 
had been decided before he joined, but the diery does 
not say so; if it is true he must have heard it from 
KONOYE before he joined, and anyway he agreed. On 
JJ-2ć. @. affidavit. vers. 64-5. T.30,825-6 
b. x. 3735, T. 37,219 
- Fy. 3263, T. 29,815: Fx. 3268, T. 37,236; 
loge, Bye CAE EE 
Exe 239, T. 2860 
CPern ea ene. 


. Ty. 2255, T. 16,218 
a Cea A REP CO R 


41,068 


mobilized and an Imperial General Headquarters was in 
C. 


fact established, as is made clear by exhibit 3272, 
without any recorded protest by KIDO. 

JJ-29. KIDO's account of the cabinet's 
decision es to the ne: peace terms for iina is 
borne out by the diary entry quoted in par. 81 of 
Decerber 1937. It ts completely at variance with 
what FARADA recorda as having been said by both HIROTA 
; ard XIDO on 21 December, which shows clearly KIDO's 
objection to the General Staff's desire for immediate 
Feace and for the submission of precise terms. The 
reasons given are totally different from those stated 
in his affieavit. KIDO's account of the cabinet meet- 
ing of 2} Detoober? T again contains a gloss which is 
not borne out by the ee and omits ell reference 


to the important words “counter-mearures for the Chin. 
porrein. = 


THE PRESIDE}T: Mr. Carr, we will recess for 
fifteen ninutes. 


(*hereupon, at 1445, a recess ras 
taken until 1500, after hich the proceed- 
ings were resumed ae follove:) 


n Ey. a272 T 37260 

. Affidavit pars. 77-81. T. 30.834-7 
. Ex. 37884. T. 37,709, 7. 312,426-40 
= Fars bart AOB 

. Ex. 2259, 7. 10,222 


e records a conversation with CUGIYALA | 
rhich in his EARN he says was about the settle- 
ment of the China Affair, but this is not borne out by 
the erei which includes among the subjects "the 


declaration of rar." 
JJ-27. With regard to his conyersations with 
KONOYE on 15 and 16 November 1937, no doubt it is true, 
as he ee that the subject under discussion vas 
one of KONOYE's numerous proposals of resignation, but 
the diary shovs clearly that it is untrue {as he alleges) 
that KIDO's objection to this ras based upon the effect 
it voule have on the prospects of Peace -~ on the con- 
trary, it “as the effect it ould have on the fortunes 
of var * su when we are on the olene ive 1 
JJ-28. Again the passage in tha effidavit 

dealing with the diary entry of 19 November 1937, i is 
e misrepresentation of the entry. There is no record 
of KIDO varning SUCGTYAIA against abusing the nev: regu- 
lations (hich undoubtedly he hed discussed with him 

on 3 November), but merely a question as to the meaning 
of an incident. Although no declaration of var was 
issued, the .rmy or a large part of it had already been 
mmm ee ee 
JJ-27. a. Pars. 70 & 72, T. 38,828-31 

. x. 2257, T. 16.220 


dl-aĝß. a. Par. 72, T. 30,831-2 
e Aen ers | 


MARSHAL OF THE COURT: The International 
alilitary Tribunal for the Far East is now resumcd. 

THE PRESIDENT: lira Comyns Carr, 

wR. COnYNS CARR: JJ-30. The next and cost 
important cabinet meeting was that of 24 December, 
of which, as already mentioned KIDO makes no pention 
whatever until cross-examined. It should be con- 
etdered in detail, but the result may be sumiarized 
as a complete plan for the establishment of puppet 
regiues in North and Central China and Shanghai, the 
economic exploitation of the area for the bencfit of 
Japenese “national defense" and economy, the pretcnse 
of Chinesc managenent with the reality of complete 
Japanese control, the concéaluent of the policy until 
a "suitable occasion," and the postponement of inter- 
ference with the concessions in order to avoid dis- 
putes with third countries. 

JJ-31. Next come the cabinet meetings of 9 
and 10 January 1938, which decided the porterio be put 
before the Imperial Conference on 11 January, to nonc 
of which is there any reference in the affidavit, 
Exhibit 3265 shows that tne General Staff considered 


the peace terms already proposed too aggressive. 


5-20. Ex. 3763, T. 27,515 
T. 31,470- p 
Taai. rs Ses 3, 25,837; Ex. 3265, Te 29,355 


Eyhibit 3264 sets out the detailed tes::s which e in į 
a much fuller and oontains detailed statewents by HIROTA, 
fact not less, but more aggressive than the earlier 
a H TADA and two by XIDO to HARADA, which make it clear 
ones; they were in fact never disclosed to the Chinese. 
a a 7 a that he new all about TADA's views and played a venc- 
-rhiuit 3265 elso contains an appendix on 2 
ae EL went part in opposing ther, It also shows that the 
suGaarizing the subseovent events down to 18 Janu 
pica motive of the General Staff in desiring an im:cciate 
and shos that on 14 and 15 Januar Liaison Confer- 
Y end to the China Affair was to prepare against Russia. 
ences end Cabinet weetings were held to dis 
6 cuss the KIDO's regret (at the end of per. 34) that Japan 
Chinese request for details of the terms which aIDO 
rissed the first opportunity to make peace with 
hed insisted should be kept vague. He admits thst 
c Chins is, we suboit, hypocritical, since he and 
it ras nstursl for the Chinese to ask details, but 
HIROTA vere the two principally responsible. It is 
concurred in the decision to refuse theo. The Generel 
rezerkable th:t in per. 35 KID? professes {gnorance 
St-ff fressed for these to be given but the cabinet 
as to tne source of the prosecution's ouestions to 
objected ne finally the General Staff gave way under z 
the witness KaAWABE on this point, since beforc «IDO 
Protest, and the staterccnt refusing to deel furtrter 
gave evidence the BARADA records had heen under 
with Coiang <ai-shek's Governrent was issued. < IDO 
e E study by the defense for three months. KI50's state- 
Stated that he took no part in this decisien and in- b 
oe nent et the end of par. 86 that the decision to sct 
fers thot he anen nothing of the views of General ADA, 
a up and deal rith a ne: governcent was a shortcut to 
Vice-Ciief of the General Staff. But hi - 
BGR? Oe peace ("rather than to overrun the vast territory of 
fcrs to the *epoct-maxing announcewent about te 
China with aroed forces") contrasts sharply wit the 
China affair. we continued our discussion th i £ 
ai cabinct and Imperial Conference decisions that if the 
tre afterncor. ..... we thought ..... we decidcd." 1 
-N Chinese Central ĉovernaent did not acccat Juan's 
JJ-32. HARADA's ascount of this matter is 


1J-31. b. Ix. 436B. T, 5984; Ex. 436C, T. 598 
c. T. 31,463 Esa j gre then" gnd to that end “should praxote the rapid 
č. Pars. 54-5, T. 39,338-40 
€. tx. 2269, T 16,233 | JJ-32. b. Par. 86, a. 30,840-1 

23032. a. Lx, 939A, X. 324716 c. Ex, 3264, P. 4, T. 24,645-6 


terus, “the Empire shall be determined to cnnibilate 


473072 41,073 


cultivation and cotipletc arrangevent of total nation=1 and mada complete «en education (KID0"s departsenty)——_ 
strength, especiclly the national defense power." It rill be referned in order to cultivate the character 
appears from HATADA's entry of 11 December 1937, of the people of a great nation .... necessery state 
that the deciston to refuse to deal with Chiang control over (everything) for the purposo of nation- 
Zai-shek had been envisaged, if not finally teken, al preparedness." Following out this policy KITO 
as early as that dete. T that he approved of the National General 

JJ-33. On 21 Jenuary 1938, a most important -obilization Lats 
cabinet decision on the genercl principles of national JJ-34. In par. a7 KIDO roundly asserts 
policy wes tareni (following upon the last mentioncd that the first time he ever heard of thc Nanxing 
decision) “to strive for the strengthening of our atrocities was after the surrender in August, 1945, 
national pover ini-rnally and to plan for the deveiop- and says that if he had heard of then et the time he 


Peas of our Lopire externally. With a period of ener- vould certainly have tried to do sovething about it 


military ains in the China Inci¢cent snall be perfectly bility. The latter contention is, in our suboission, 
attained ond the stetus of general mobilization coir unfounded, but the essertion we claic has been proved 


pleted ...- all teasures shall be taken in response to be false, and deliberately so, for no onc could 


n 
to the prolonged resistance of Chinn .... Within the have kKnowm of such a thing and forgotten it. HIROTA 


next four yerrs the prototion of the development of adoittedly knew all cbhout theo throughout the period 
important industry shall be planned ..... supplies of during which they rere occurring both fron the re- 
materials necessary from the standpoint of national ports of the International Coarittee forwarded to hin 


defense secured under 2 comprehcnsive plan including by the Japanese Legation in Nanking and from the 


North Crina, etc., besides Japon and -anchukuo saes r, foreign press. So did SUGIYALA. It is inconceivable 


The guidance of national thought shall be strengthencd 21-33. b. a 3h 512 63 
C. Ex. G4, 1a 4 
84, T. 30,841, see the following paro- 


gency extending over scvcral years as our objective ... «ven though it was aot a vatter of cabinet responsi- 


71-34. e. Par. 5 5, FS Tio: PLL 
» Ex, 3270, T. 37,249 gravhs hercof: F5, p. F5; F9, P. F103 FLL, 
i Soe me 702 B. F12; F17, p. Fl; #20, p. 720; F22, P. 

ee ——— 722; F32, p. F32; 791, p. P37. 


that both of theu, especially thc forner, should 


have fziled to inform their cabinet collesgucs. But 
it ís nor, in our submission, also clear that KIDO 
had seen the reports on the subject in the foreign 
press and the above-mentioned diplomatic reports and 
that in any event his ottention ras drawn to the 
forner by Baron URA in the louse of Peers on 16 


February 1933. This was cade pretty clear by the 


nei spiper extract and his. crass-exavination thereon, 


b 
rhich w: subunit is obviously full of prevarication; 


but the ectusl Dict TEPOS shovs that OXURA referred 
to articles in trc foreign press about the conduct of 
the Japanese forces zt Nanking and Eh-nghai, cnd KIDO 
hicself admits hearing about these reports os ta 
Shanghai and “quite a nuober of reports fron other 
sources,“ rhich ean only have been, at least nust 
have included, the diploatic reports received by 
HIROTA cbout Nanking. Not only, thereforc, was he 
guilty of failure to take any steps in the cattcr as 
he adcits he ought to heve done, but his credit as a 
witness is destroy:d. 

35-35. KIDO's diary eatry of 19 May 1938 
is coupletely wisrepresentcd in his eit: The 
JJ-33. a. XIDAXA, T. 21,453 c. Lx. 3727A, T. 37,285 


b. Ex. 3342A, 1. 31,487, 31,514-26 
i Fig Ess 2231 CT. ery) Ubs LX 1920, T. 10,845 
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thougn he hjusclf ansrered the immedictely preceding 
interpellation end at first he said he thought he was 
eren or that he becane avare of HIROTA's state- 
uent. The allegation in paragraph 96" thet ITAGACI 
wes appointed ta settle the China Affair because he 
was popular rith the Chinese contrests with his own 
ingression of ITAGAKI recorded in his ciliary on 17 
dovenber 1921" and 11 Jenuczry 1932," as well as vith 
the eviderce ns to the latter's career as Chief of 
St:ff of the Kwantung aroy, especially in 1935. 

33-27. His entry for 23 July 1938 shows 
thet he ras in tauch vith the procccdinzs of the Five 
Ministers' Gounet1. though he stress:s that he was 
not a meuber of it. 

JJ-38, In paragraph 103. KIDO speaks of 
his duties as winister of welfare, but he makes no 
reference to their including the Opiuz Comittee, as 
shown in his diary for 12 Decenber 1938.” This was 
ont of the subjects on which Japan still purported 
to cooperate with the Leuguc until the decision, to 
which KIDO was a party, to withdraw fror all bodics 
was tatten on 2 hovenber 1938." H presents his ex- 
33-26. c. T. 31,486, Ix. 3340 JJ-38. 

d. Ex. 3340, 1. 20,849 n. ix. 3340, T., 30,858 
£. Ex. 3340, T. 30,742 PARE 334 T. 31,391 


f. Ex. 2192, T. 15,732 c. Ex, 2234, 1. 16,231 
JJ-7. a. Èx. 3340, 1. 10,353 


— SSS SS a aa, 


teo points of reol iuportange about it are 

not only was he a party to the original decision not 
to deal with Chiang Kai-she«x but he fas also a party 
to the later reiteratians of that decision in Noven- 
peed and A 1938; (2) that he here again coo- 
nits hiuself to a protracted rarfare of about three 
years, if the success then being achieved by the 
Japanesc Arny did mot force Cniang Kai-shek to accept 
the Jepanese teros. 

33-36. In paragraphs 93-7 KIDO discusses 
the cabinet reorganization with entries from his own 
diary showing the major part he played in it. But 
again the diary does not support his zssertion that 
the object was to introduce new ::cobers sore favor- 
able to concessions to China in order to settle the 
incident. In the widdle of paragraph 94 he says that 
HIROTA had been criticized in the Diet about the 
statement refusing- to deal vith Chiang Xai-shek. Yet 
when he wes i Che about an actual recorded 
criticiso of HIROTA on this uwatter on 16 February 
1938, (of the opposite xind frot that which he sug- 

later refused to cdmit thet he hid heard it, 

Ex. 269, T. 3563 

. ib. T. 3565 


7848-54 
a ix. 3340 
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cuscs for this in paragraph 106. Japan*s actual 
Proccedings rith regard to cpluo are described in 
paragraphs #95-196 of this summation, and we subnit 
that from the tiac then he became Felfaro kinister he 
bears direct, as distinct fron general responsibility 
for then, 

JJ-39. Although, as he points out, there 
were various uovenents during 1938, especially by 
WAKI, for reversing the deciston of 14 January and 
dealing direct with Chiang zinea this idea ras 
abandoned after UGAKI's resignation. On 3 Naveoter 
1939, the Goverment of which KIGO was a neber issucd 
2 statement renewing its dettroinotion not to so 
aot This decision acens to have coincided vith 
the plot, to thich KIDO reler a for the escape of 
Wang Chao-hiing frou Chungxing in order to put his at 
the heed of a strengthened and consolidated puppet 
Goverment for all China with which Japan would 
deal. The vital statement of 3 I contains 
the words: “The National Goverment has bten re- 
duced to a local regime, but as long as the regiuc 
continues the anti-Japan and pro-Com unist policy, 
EE 2263, T. 16,227 ae 3340, T. 30,863 

b. Ex. 268, T. 3563 


c. Ex. 2341, T. 31,491; Ex. 2265, T. 16,291 
d. Ex. 268, T. 3563 
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2 shmeat af 2 New Ord ras | 
Inperinl Japar will never ley down arms until the BE GRE GEG ECON One COARSE a ancer 


rcgize íis conpletely destroyed, The ultinate airc of inlEast Asla, cooperating wits the thougntfuls personis 


e X ae = 
Inperial “apan is to establish a New Order which CEE CBS: CC MEER SCS CARNE GONG abel VASE Che Mn Lite 


will accure cternal peace in the Far East, and this Sent meltust Lone inch tne me denad Chinagtolasorove 


J Ara t 
fg ea Meo) aaea Ge E e A an the stationing of Japanese Aray forces for preventing 


Communism at defined places during the tern of valid- 


e 
22 Dece:iber 1939, KONOYE said, "The Governnocnt is 


A tecent 
@etcrcined ... to devote itself consistently ta the eu gee EE apescapuulicnstateuents 


complete destruction of the anti-Japeancse National wexc@publ lc yas OPuCOsbya Ui GNURS poset e)bss loeb ol 1 cy 


Government by force, and of his new Governaent which KIDO also joined: he ano 
spos: of the extercination of those who opposed it. 
KIDO's only reference to any of these statcrcnts is 
in paragraph mos where he says that thc HIRANUMA 
Cabinct desonst~atcd a continuity of policy in trying 
to settle tne China Affair by appointing KONOYE as 
Ministcr without portfolio, In our subzission, they 
completely destroy the whole of his story on this sub- 
ject, The only “ind of settlement conterplated fror. 
14 Januzry 1938 oavards, if not before, was the con- 
plete subsiission or cestruction of the National 
Governicnt of China; only on taat suboission rauld 
they be graciously peruittcd to merge with the nec» 
puppet Govcrnucnts, vhich tore being est-blished fron 
the winter of 1937 onwards i and were now to be 
11-39, 


i. T. 39,370-1 
f. Be, 22294, T. 15,9354 n. fx. 463, 1e 5296 


41,081 


aorlgcuated, JJ-41. KIDO's eccount in paragraph 111 


JJ-40. The affidavit morhere ventions the di- of the circumstances in which he accepted the Home 


a 
nity entr ydo tiie D cebiri eben ee Fe Ministry in HIRANUUA's cabinet again depenés upon 


= t t 
ferred to hercin, thich also shars that anong the an elaborata gloss, not substantiated by the diary. 


2 z 3 tri k i 
reasons for witch KIDO cd to dissuade KONOYE fron On the contrary the entry of 17 February 1939, quoted 


in Bul alc T a e in paragraph 111, shows that his decision was not to 


ITAaak r inoin aigean enidan aTCy Of ai Boece drop the Reform Bill which he mentioned, but not to 


ro -= u ss e 
strong overscas." This ngs the ian whon KIDO had submit it "alone," i.e., to deal 71th it as part of 
dcserited in pzragraph 96 as so papular vith t 
Ha k GLEN DRNEA ne some note elaborate measure. 


Chinese that hc vould scttle the incidcnt. Cross- . 3J-42. later references to the "China 


sined, KIDO id that hc had i 
exatined, Fe c ad cxaggcrated the figure. Incident" are mostly involved aith other matters, 


Ec fa] scrtcd that he hae on a Is 
also as only discussed the and will be éealt with where they occur. 


mattcr with ITAGsKI becausc KONOYEL asxed hin to do so 


as a friend, whereas the dicry says “yishing to con- 


sult the War sinistcr myself, I askcd the Preoiir to 
lceve tie Cattcr ta ne“ -- è typical instance of the 
way in thich he distorts his otn dicry in order to 


minimize his rcsponsibility. 


IJ-4). 
—— T. 20867-70. 
b. nza 2267, T. 1€233. 


KO's Work as Edueztion Minister 
JJ-43. XIDO was Education Winister from 


Education Ministry whilst he vas its chile? is very 


real and clear. 
Cctoter 22, 1937 to Nay 26, 1939, an@ as such becomes, 
JJ-45. He has testified that whilst Minister 
in our subufssion, responsible for furthering the 
of Education, he allowed the Tokyo Imperial University 
elleged conspiracy in tro distinct ways. In the first a ne 
self-autonomy and freedom of thought, and denied 
place Fis rembership in the cabinet makes him respon- 
the statement of the prosecution witness, OUCHI, that 
sible for the acts of the cabinet whilst he was a 
he, XIDO, was responsible for Professor YANAIBARA 
recber of it and in addition he is responsible for 
beirg dismissed from the faculty of Tokyo Imperial 
the policy pursued by the Education Ministry whilst è 
University for expressing pacifist views. ° KIDO 
he was its chie”. 
makes a point of the fact that OUCHI admitted his 
JJ-44. In or contention KIDO was always a a 
evidence was hearsay, ` but in view of OUCHI's testi- 
ten who used whatever porer he had and not one who 
mony that the then President of the University re“erred 
would at any time have been a figurehead. He has A 
the matter to him, OUCHI, and discussed it with him 
himself spoken of having been interested, when r. 

in detail, it is submitted that OUCHI's evidence is 


avpointed, in fulfilling his duties as Minister of 

reliable. OUCHI testified that he knew very well 
Education to the best of his ability and of having 

that the Presicent of the University consulted XIDO 
heen enrious to receive information, suggestions end A £- 

Da about this matter, and that in 1937 sir professors 

osinions so that he could make proper decisions. 

and also other members of University stafirs were dis- 
When a little over a year later he became Home ifinister, 

missed because they sere suspected of being sympathetic 
he stated in his Aiary that he accepted this rosition 

to neace ideals. After treir @ischarge all were 


arrested and invrisoned by the palaces KIDO admits 


on com‘tion that he could dispose of pending Home 


Ds 
Ministry problers at his own discretion. In our 
having two interviews in one afternoon with Vice 


JJ-45. 
13-44. a. T. 20828. 
a. T. 36028. b. T. 30833. 
b, Ex. 2267, T. 16233. i c. Ta 945, 952. 
2 eg ei ey = ves e 7. 10033. 


subzisston, his responsibility for the policy of the 


MinisteciyA ANNA aboutithejcaieiorirroresior 1t is pertinent to consider the cabinet cecision on 


ZANAIEATA anA recordedibothiinteryiexsiAninis or about Janvary 21, 1938, to strengthen tha guidance 


He must therefore have teken a good deal of national thourht and the accompanying cabinet 


of interest in the matter. Considering his character statement that "it is expected that education will be 


and: that heowas/ then Wintaten of Sauce) tony ot oe reformed in order to cultivate the character of the 


: d. 
sutnitted that it 1s inconceivable he should have manplencteciirsatenation.® a e 


talen this anount of interest in the case of a 


paragrenh of a cabinet decision on the general 


Univ it f E fist id 
SA SA HEMSSSGL? CSAS GL! PSI ERS TEESE principles of the national policy as stated by the 


OT ULE EB clash EA E ‘Prime Minister KONOYE to Foreign Minister HIROTA on 


1. 
ter! eerie! itted : 
aphen leas, £2 coe pec. by hie eae January 22, 2938.°' It is submitted that the Education- 


that the true account of this ratter was given by al Council which had been set up less than two months 


k 
OWI. 
previously was clearly the body which the cebinet 


HE tS Rceordd nf tay Konu Tinia; had in mind when it stated in January, 1938, thet it 


h Mini 
EEUE [OnE COEN ERE Oe ARE een CO drek, expected education to be reformed. As this cabinet 


system was reorganized and more school time was 


decision stated this reform in education was to be 


savored. tomb tery tretn ioeramegthe seach ine CF "“4n order to cultivate the character of the people 


military subjects.°* KIDO says that the evidence to 
b. 

this affect í bsolutely f . However s KIDO 

Š guebsoluvely iheize E intended may be gathered from the remainder of the 


says that Prime kinister KONOYE set up an Ed tional 
a S 3 p ie document laying down the general princinles of the 


Covncil to revartp the educational system and that he, 


of a great nation," some idea of the type of reform | 
| 


national policy, which has already been summarized in 


IDG «  SOUBRE Tea jprevent eld tents ta. ee eee paragrapn JJ-33 hereof. The fact that the Educational 


Cc. 
mecb f it (this 1 t th d of N b 
CEEA EE E caa cs henadon 49872, Council was set up to »lay its part in promoting such | 
33-46. 
a. T. 1103. a policy as this gives one an idea of how much | 
Dale 2034 37-46 
Candie 2. en 
3943 Gs Ey. 3270501 972916 
e. Ex. 3270, T. 37249. 


credence to giva KIDO's statement that he sought to 
prevent militarists from hecoming members of fay [EC Lt 
is also, in our submission, confirmation of IKESHIMA's 
evidence." 

JJ-47. KIDO's sympathy with, and participa- 
tion in, Japanese aggression in China is also shown 
by an article called "the Japanese Spirit," published 
by the Depertment of Education in the Tokyo Gazette 
for March-April, 1938, when KIDO wes Minister of 


a 
1| Educetior. KIDO cenied all responsibility for 


n| 
"| 


a | 


»! 
n| 


this article,?” but the defense's witness IWAMATSU 


adcitted thot generally speaking no statement would 
be issued by the Department of Education without the 
krowledge o` the Minister of Education.°* The article 
justified Japanese policy in China and condemned the 
Chinese Government for not yielding to Japan. 

JJ-48. Contradictory statements were made 
hy defense sitnesses about military training in 
Japanese schools. IWAMATSU first stated that neither 
4PAXI nor KIDC, when Minister of Edveation, took any 


ner reasures concerning military education?’ and then 


JJ-48. 
30832. a. T. 18543. 
1103. 


. 26£, T. 3543. 
30842. 5 
JESE? 


nane o` which is supported by the diary. It is, 
hovever, significant that he was consulted privately 
about it when it vas not disclosed in the cabinet 
ceeting. In paragraph 109°" he describes another 
discussion with KONOYE on this subject, azain auoting 
a diary entry of 17 December 1938, which again, how- 
ever, Coes not support his statement as to his own 
opinion ar as to his ignorance, repeatedly alleced 
and showr to be untrue, of the proceedings of the 
Five Miristers' Conferences. If, as he suggests, 
this cuestion influenced the decision of the KONOYE 
Cabiret to resign, it is remarkable that bot he and 
EONCYE joined the HIRANUMA Cabinet, which immediately 
continued the negotiations in which KIDO took part, 
as 3111 be shown. 

JI-51. In dealing aith this question in 
parazraphs 112-119 KIDO again falsely suggests that 
he was entirely opposed to the alliance, and that 
because this tas dealt with by the Five Ministers 
Conference cf which he was rot a member, and they 
failed to arrive at an ogrecment, te had nothing to 
do with it, except from the point of view of the 
JJ-50. 

c.e T. 30864-6; See generally paragraphs F-110 - 
130 hereof; paragrarhs F-103 - 124. 
JJ-51. 


ar rr 30970-7: 


amended this by saying that ARAKI hed never done so 
“at dis own paica e AA He repeeted, however, 
hat no such measures were taken by KIDO, whether at 
his own volition or not.°* When asked about one of 
the important ordinances concerning military training 
listed by ie (1.e., regulations with respect to the 
youth schools)°" which had, according to him, been 
azreed upon by the departments concerned before ARAKI 
became Education Hinister, he denied any agreement 
whilst KIDO was Kinister of Education" anè steted 
that the regulation issued in April, 1939, had been 
agreed on in 1935.7" 

JJ-49. It is submitted that nothing has 
occurred to shake the prosecution's evidence that 
KDO used his position as Winister of Education to 
further militarism and aggressive nationalism. 

KIDO and the Negotiations with Germany 

an? Italy in 1938-9. 

JJ-50. The first reference to this in the 
diary is for 9 August 1938.™ In paragraph 101" he 
gives a long account of his discussion with KONOYE, 


JIA. 
b. T. 18548. See paragraphs V-79 -82, 
Es T- WE paragraphs F-78 - 81. 
d. T. 18544, 
e. T, 18548. JJ-50 
f. T, 18564. 1 2262, T. 16225, 
s. T. 18568. . 30855-6. 
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possible effect of a dispute vpon zvblic order in 
Japan. hile it 1s true that this was an asnect of 
it vith which he was particularly concerned, it is 
clear that he was toking an active part in the 
matter generally. Also, the Government did arrive 
at a decision in favor of a proposed treaty contained 
in communication from HIRANUMA to Hitler formally 
handed over by Foreign Minister ARITA to Ambassador 
Ott on 4 May 1939, which rovld have committed Japan 
in the evant of war between Germany and the USSR to 
active participation and, if the war shovld be with 
Britain and/or France, to "political and economic 
and, to the extent possible to Fer power, military 
assistance" to Germany.” It is true thet neither 
the Germans and Italians, nor OSHIMA end SHIRATORI, 
nor ITAGAKI, nor the Army trought this went far 
enough, and the whole matter was brought to a tempor- 
ery stop by the German-Russian Non-Ageression Pact. 
On 31 March 1939, KIDO conferred with HIRANUNA on the 
subject generally." On 24 april paragraph 115 
evotes end misrepresents a diary entry which shows 
that he egain mas informed or all the circumstences 


by AIRANUHA, and KIDO insisted that the ‘rmy and Nevy 


ISL Ex. 503, T. 6103. 
c. Ez. 2268, T. 16234. 
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Bust arrive at some compromise or other and that 

HIRANULA must write personal letters to Fitler and 
Mussolini. On 19 April he wanted the Alliance con- 
clided because failure would have a very bad effect 
not only on the domestic situation, but also on the 


China Incident .° On the next day HARADA records a 
-ost imcortant talk with KIDO on the subject, which 
shows that KIDO used intrigue to persuade the Emperor 
to agree with the Army's views at HIRANUHA's ATERA 
Two cays later HARADA again reported a scheme to 
force tre Enreror's hand by threatening cabinet 
resimnation.©* On 2 May 1939, he, KIDO, records his 
view thet it would be subject to the same two dis- 
advantages if the negotiations failed and this shovld 
be avoided; but in any case rublic opinion shovld be 
unified. He was not so much concerned as to what 
kind of alliance was' made with Germany so long as they 
avoided quarrels in Iapan Tha effact of his two 
last-mentioned diary entries is asain misrepresented 
in his affidavit. On l'ay 5, HARADA recors that he 
hed chanred his attitude since Anril 20th and was 

| advocatire the recall of OSH D'A and SHIRATORI,** but 

Ex. 2265, T. 16235. 
Exe ayoa T.7799 
Ex. 3709B8, T. 37204. 
Ex. 2270, T., 16205. 
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a CEN Ss 
onposed it. ` This in itself refctes his claim to 


have been an opponent and shoas him as a supporter 
at least of the compronise plan, which committed 
Japan a long way towards war. But he told HARADA 
on 12 Avgust 193¢ that HIROTA wovld be the best 
candidate as Premier to succeed HIRANUMA, because he 
hae told KONOYE that his views were much the same 
as the Army's, iLe., on the full military alliance. 


m. 
So it seems thet KIDO also agreed -ith this view. 


jr]. 
ay ry. 2270, T. 16235- 
e. T. 28763. 


this was the day after RINANUMA's letter to Hitler, 
which vas not acceptable to them. But on 4 August 
he wes ngrin urging a compronise between the Army 
and Navy, without going into its terms, to avoid the 
Tall of the Epe EO Immediately afterwards, 
however, follons an important cvotation from FARADA 
relative to this of 10 August 1939." It shows that 
the hole matter was discussed in the cabinet end 
that tlere was a "pre-arranged plan" on which they 
were 61] agreed, i.e. the one of 4 lay, but that 
ITAGAYI and the Army were also determined on a full 
military alliance if tris plan was not accepted by 
Germany. In ovr submission, all trese extracts show 
that KIDO was so far from opposing the alliance that 
throughout he was seeking to promote its conclusion 
by various schemes of securing agreement between tne 
contending parties within the cabinet, not only 
because he feared cisturbances in Japan if it fell 
through, but also beceuse he thought it would have a 
tad effect on the movement for establishing Wang's 
regine in China. It is narticvlarly significant that 
he ras urging compromise not only to ITAGAKI, rho 
favored full military alliance, but to YONAI, who 


ii 
J. Ex. 2271, T. 16237, 
k. Ex. 3807A, T. 37836. 


KIDO cnd_the Ncw Forty. 

JJ-52. During the nine months when KIDO 
was out of office the question of thc n-w noliticc) 
narty or purger =f <xisting partics, which h hed 
already discusscd in detcil with KONOYE on 7 Scntccher 
1638, arain caio into OA KONOYE was tu t- 
Fresident ena KIDO Viect-Fresiccnt. It wes not to be 
farzcó until KONOW hra scecotcd the Inpcrirl mandate, 
which tay ulricóy contemplrtcd on 24 Moy, tore than 
Seven works bkcfor« YONAI was forecd out of officc. 
Then the new party was to bo for:id, the dissolution 


of all the old cms requcstec, and 211 Ministcrs wre 


to be rade to join the new om. There wes ¿lsc te be 
a suprema nctionel dcfcinse conference :na £ exbinct 
eonsisting only of the Preniir -nd th Wer tnd Navy 
‘inisters. It follows thot cvcn if the Prcricr was a 
civilizn h wovld be the only civilien renber of cither 


body. It wns supecstcd, howcver, thst accordin; to | 
circunstenecs there night be two or thrice other czbin:t | 


members. KIDO dirls with this in percperrnhs 130-135." 
Althsurh he nsserts thet this was not te be “one stitc, | 
onc party" on the Nazi model, smi that the objcct vis 
(JJ-92. 


2. Ex. 2263, T. 16,227 

b. 1x. 22974, T. 16,246; Ix 2275 
T. 16,247; Ex. 2276, T. 16224. 

c. T. 30,891-5.) 


41,094 


to stren;thcn the Premicr rgrinst the nilitr ry, this these vicws without objvction., The sene remarks apply 


stens couplctely st verience with the schenc ns sct to anny leter instanees, not :11 of which we think 


out. it necessary tu quate. We shel) draw soccial cttcn- 


KIDO's netions :ftcr he beerm Lord K. oper. “lon to those where he does record his opinion or 
(1 Jun. 1940 - 2 September 1945) cdvtec, 


3. 
JJ-53. KILO strisses thet the disry cntrics JJ-54. Perazranh 150 is a remarkable nis- 


in this period ncrely show hin receiving inforraticn rcpresentstion of his cntry of 9 Ecptember 1940, 


from cebinet Ministers -nd others end not cxoercssing which contains no record of his indipnction ot the 


orinions or t: king z:etion hinsclf. This is in yny militery ection in Franch Inéo-Chino rs clleged., The 


; c. 
ecscs tru., but in our submission, (1) thcy show his sinc is true of perezrrph 15) as to parerrenrhs 1 


knowlcdec of the ncferi-ms schemis of his fellow can- rnd 2 of the entry of 14 Scptenbr 1940, which cleer- 


Spirrtors rne thet (2) he hid a duty to rdvise the ly shows KILO 2s endorsing zs well rs rcportin,’ the 


Ep ror to prevent thum. We suboit thet the feet tht opinion thrt “if we let matters continuc without doing 


he eede no protest to the ezbinct re nb TS, end gove enythine, the mischicf-nckine of Lnrlend rnd the U.S. 


no such rdvice to the Icpiror is in itsilf evidence would become more rnd more serious" end suprortin;e 


af hts ccquiese.nce in the plans. The two cxruclis MATSUOKA'S propnscl of an ultimatun to French Inda- 


Sentioncad in the peregrcovhs citid show thrt cven the Chine, This tends to negitive his unsuorort<d sser- 


Cu peri tively r.1ld YONLI esbinct srd its For. içn K 


tious about his op osition to the Tri-Pertite Pact. 

Minister ARIZA wcre plinnine te usc forec (if neess- JJ-55. 
Oo. 

sary; against French Iné2-China rnd the Nctherirnds 


On the question of the Tri-prrtite 


Pret (which hrs clricdy been discussed from annther 


East Indis, and regarded the Nine Power Tresty rs in- 
E. 
operative :nd nat to be revived; KIDO ceecpted all 


(JJ-52. d. Ix. 2275, T. 14247) 


anple in parcprephs JJ-17-19 ibove, which snmould bi 
read with whet follows), the di:ry contrins sinculerly 
(J5-53. &. e.r. pars. 126-9, T. 30897-2 


b. Ex. 619, 1. €€23 
2165 Beye Ge ta 769) 
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sanction. It is noticceble thet this is thc szoc 
little inforuztion to show KICO's opinion, retions or cry on which he nade the renarks cbhout the "nischicf- 
advice to th: Emperor, lerving the esscrtians in his arking of Fnflend and the U.S." in connection with 
affidevit thet m» oprosed it entirely unsupported; “SASS FORGE 
but there fre tentaram: BEsSceCs sai cheno ent elo JJ-56. He introduces the subject in para- 
their folsity. He seys thet he only lerrncd of the froph i53 by describing hinself cs £ disciple of 
nveatiations fror KONOYF on 12 Scptenber, but Adrits SAIONJI, which no doubt in cxrlicr deys he hed buen, 
thet he knew of rer aseeto CRE CEE) SEs ech and he ¢sserts that he visited hin once e sonth :nd 
cr 7 fcrtcuber 1949, and thot scerct tilks were heerd and cgreed with his pro-Anflo-Ancriccn vicws. 
bein conducted in MATSUOKs's housc. Hi eennot hi vc There is no rceord of any such visits during these 
feilec to pucss thir objcet, «ven if he wes not in- lzter ycers, end HARADA on 20 aans states thet 
formeo af cetrils, He nlso clenrly knw thet the levy he coneeeled the whole tatter froc both SAIONJI <na 
“cs opros.d ta th. Pret beenuse on 14 Scpterbder he 


z hinself, to-cther with his cxcuse for, doing so. HARADA 
” the sed hin th’t this 

records thet TOJO sverctly infor::cå records the Emperor's objection ond the rbsence of rny 
ney Chi A re is no record of 

opposition hed been withdrew, Th sctisfectory explenation by KONOYE or KIDO es to how 


his hrvine pesscd an to the BORCLOT CRY inforn-tion 


j thcy hed won hio over. KIDO's diary entry of 21 
on the subject befor. 16 Scotcabcr, nee Pus oe Septonbere contains his only record of eny rdvice 
allcce in his rffidevit. Yet in peragr2ph 155 ht bcering even indirectly on the subject, and it wes fer 
hinsclf says thet mrfor ta the Government crriving t fro: cxorcssirf opposition. It wes to the cffect thet 
£ fing] decisien the Enpcror could cffectively huc if th. elliance w-s cancludcd Japen would ecventuclly 
intervened. Yet on 14 S.ctember he is clecrly trewtine 


havc to oprasc both £n; land cnd the United Stetes cnd 
i lee A 5 z he is discussing detzils 3 | 
Cee oe therefore should trke inncdicte steps to clerr the 

of the Inprcris] Conference to zive it th. usucl farzi-l 


(JJ -55. f. Lx. 627, pars. 7 & &, T. 6972) | 
iae š a . 3090 į 
E E O 3077, 27,995 (45-56. 2. T. 30997-8 


Rone bie = a72. . 3818, T. 3%t5 
pt E Z > 2277, T. 16248) 
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Chine Incident out of the very. Of cours., this would 
hve helpcé Jopan enormously in the Peeifie War if it 
nerd bec: dom. This entry; daus not shew how he intended 
this to be done, ¿nò his statccent in noragr-ph 156 
thst he cdvoe2ted "decisive concessions" to the 
Enpersr is again a floss which should be réijectrd, 
especiclly in viw of his cntry of 29 ncaaaiee aS the 
affect of which is rerin misreprescntcd in porregreoh 
Tre advice wos not tht any co:nrenise peacc 

with Chinn; Kai-sh:k shoule be ssurht, but thot "wc 
shoulé bo fully prepersd to corrlitc our nstionrl 
strenth while sccuring K: y points." His objcctisn to 
jeomprocising with “positive setion proponcnts” wis 
bicruse "awing to the cxhrustion of our power" it would 
Morus. inability to brine cbout th: subs:ission of the 
encny." He clezriy wrs still tévec: ting r firht ta 
t finish vith th: Nrtione] Gov.rnocnt end further pre- 
Fioretions to enturc the r. sult. ‘the Tri-Prrtite Peet 
wis finally cerecd an 25 Sertcrbir, wes fpnroved by 

fi | the Frivy ears on the 24th, cnd was sirncd in Berlin 
on the 2?tn. It scems probibls thet on of tm 

et jrets of this hrste wes ta prevent th. Emperor fror 


‘ 
` 


for th sautherrd coliey rnd intend.d to deceive the 
orld by è frist reeresentetion ss to the objcct. 
jcither in the dicry nar the cffidsvit is there cny 
trace of opsositicn ty KIDO ecithcr to the cetion or the 
acecpticn. 

JJ-60. Frorzprachs 166 zne 167” rre + long 
ttenpt ta explain sway the plein wenrninr of the cirry 
or 19 pril ian which is nat quoted. It scys 

met KIDO fng KONOYE cerced thzt in cny negotictions 
PAS thi United Stctes they ‘ust be erreful to kcep 
noes faith vitn Gurmany snd Italy rne not to interfere 
12 Mitk the csteblishocnt cf f mee xd. r in the Greter 
ts East Asi: Co-Presp.rity Sphere "whieh is cur fixce 
“4 prtiona2 palicy." This obvisusly confined the psssibil- 
Witics af the neratirticn within such nerrow linits 
lé krst it is difficult ta sce how snyone en the Irp=ncse 


? 
N hiar can h ve had any bilicf in their suecess fran the 


j 
e erinrins:. 
19 


vi 
| JJ-él. Prrerr2yh 168 puroorts to deal with 
20 bets 
-nc d:.portent airry entry of 28 April 1941 
n 


uty of the Lora Keerur in advising the Emperor atout 
21| 


iplomatic quistions sno th: siturtion when hu, the 


fbout the 


JJ-6C. o. 4. 30222-4 

ù. Lx. 1665, T. 9275) 
PT SS-€1. 5. T. 30924-5 
Ly. 10€6, T. 9676) 


24 


: 
| 


taring efrietive st:os to star it, but >an KIDO's ~an | 
1 
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shovins it would not hrw bean tao letc on the elst if 
KIDO hed edviscd hin to do so, 

JJ-57.  P:rnagrsovh 1577 is pislesdinf zs to 
the diry cntry of 26 Scptezbir rte KIDO's regret 
at the netion of r unit witch fareid e landing to 
bonmbrrd Heiphong wes not en sbjcction to the use of 
foree rs such. Without opjosition fra: hic it ws 
decided to usc forec if the thrict did not briny the 
Vichy Governnent to terms. He was criticizing th. 
stupidity of those who usid force enntrery te orders 
when the thrert hoe clready produced the desired 
r sult, 

a. 

JJ-58. Percrpraph 162 contcins z long dis- 
sertition ^n KIDO's pscific vicws with reg:rd to thc 
border disputa between Fréinch Indo-Chinc end Th ilcnd, 
but this is cntircly unsuvrartcd by the dicry cntry 
quoted ct the end, which records only th raperor's 
person] oninion snd tiria section. 

JJ-59. Prregroph 163 cnd the dirry of 
1 Febru: ry veal core £ recort hy the Chicf of Storr 
fra. whicn it eppears th-t the Novy intended ta usc 
Camranh Bry an2 the cir biscs near Saigon in preperation 
(35-57. ©. T. 30911-2 

. Ex. £43, var. 4, 1. 7049) 

(JJ-58. 1. 4. 30915-7) 
\{J5-59. c£. 3. 30917-¢ 
| n Rea AE. aly Alaa) 


Pricier ana the Foreign Ninist.r were sizultnemwsly 
ill. Th. cntry cercly srys thet he asked Chicf Scere- 
t ry MATSUDAIRA t3 subriit his apininn to the Thron 
but dacs nat siy whet the apinion wes. FIDO nw 
Feserts thet he srid thot “th. Lord Keeper had no 
ecutherity concerning diploanctic matters but to conwy 
Inperiz] questions ta the Fremier anc Forcig¢n ‘Minister, 
nor to “nswer #bout ° diploanctic problcr. on his own 
responsibility." T'is we subrit is menifestly con- 
trary to fict snd to his own craectice cs renentcdly 
Tecorced in the dirry. Chicf Sccrctiry MATSUDATRA 
could hive bran eslled tn corroborrtc this sstansihin~ 
stetuicnt, if willinre te co su. Actuelly, his wrs one 


c. 


of the affidavits served cnu vithdrewn, but thc 


a. 
Tribunel hid cxpressly ruled thet cvidcnec of pre- 
ciscly this type would be rdmitted if evailablc. He 


wes coiled for envthcr sceuscé rné exomincd far KIDO 
on nother nettir, but not on this ern 

JJ-62. In pircyzraph 175, KILO gives > lonp 
account hd es inz ta be beecd uran the diery for 


23 Jum 1941, of a enny: rsctirn with KONOYL about 


th. chinacé siturtion cousid by Gurevny's wer zpcinst 
ibave 
a J5-81, vicz) 
3c933-1 
LR AES ahah al (loam a 


Sovict Russir. He «sserts thit he srid this hid 
“chrneed one of the elenents by which the allifnce 
x.s forned“ rnd asked KONOYE to considcr cost cere- 
fully whether the Allience sha: ld be continnee iny 
lisnrer, rnd thst KONOY! crpreed. There is no trece of 
this opinisn in this or ¿ny other diary entry; it is 


in cccplete conflict with the qoton he exrrcssed to 
KSNGYE ine EiRANUMaA on 21 June, ond with the cdvice 
whick he scys hc gave the Foperor on 31 July ache 

We asx the Iritunal to disbclicve this story cltopcthr. 
This entry also shoxs thrt he cgrced in rrinciple with 
SUZUBI's oofnicn chwt the unifdestion ind rcinforce- 
ment of Tererial Gencrzl Herdquertcrs. 

J3J-63. Tm entrics for 18° rnd 25 to 
onc 5 July 1941 snow thet he kncw of the vlens for 
the t¢venecs into Southcrn French Indo-Chine on or 
tifore thse drtis, without eny record of disenprovil 
or of rdvicc to the kepiror to rttcmnt to stop then. 
Parzgretth 177°" of the cffidevit contrins the ¢stonish- 
ine st-tcnent cbout the Inpericl Confircnec of 2 July 
194i that ne never knew until he read KONOYE's memoirs 
tzat the plan there cdoptce “contemplzsted this advince 
(JJ-62. Cu ix. 741, T. 7910 

PT Exa Alaa Ta OLG4, pare 2 OEIS 

inswer to thr Eno:ror.) 
. Ex. 1¢8, T. cS96 
. Fx. 1095, T. 10026 
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in ioualite rne exhcoustive study of Jcprn's -etucl 


powcr znd discussion of funeriscntrl netionel policics. 
‘he effidrvit ocits the invortcnt pirt of the cntry 
shire he szys that, if KOKOYE resigned efter frilure 
ti secure *grieccnt, "the . rey ond Krvy would then 
Essun. enirge of the tdoinistrstinn of the country." 
This is ¢xretly wht hopocncd in October on FILO's 
orn Tricocccnd: tion. 

JJ-65. Onc of the nost Allucincting of the 
Clery intrics resp: cting KIDO's reel ettitude to the 
qui stin af i Preific wer is thet of 7 #ugust 1941, 


in which he s-ys he expressid the opinion he then hold 


to KOKOYL, of chich he eives r lanp end oisleecinr 
b 


percphrisc in perceriph 187 “ond entirely onits thc 
ippert-nt pirts of the diery, which we osk the Tribuncl 
£2 study fron the text. The first tcn perrerzuhs rre 
Lti voted to stetine in detril the nccessrry sconm «nd 
pricticr] difficultics of such z wer in the circus- 
stances of the tinc. Then conc th vitel words in 
Fercrrinh 11: "We could not do whet we wentcd on 
éccount of the lack of our netionr] powcr," hot did 
he wint ta dot Oovicusly not, òs he now @sscrts, to 
obtain needed atiritls fron the scuthern areca by 


(35-65. a. Ix. 2130, T. 10198 
E. T. 30946-7.) 
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cnd wes to be cezrricd ^n cvcn if it ocimt recourse to 
wer ofeinst th United St:tcs znd Sritein." This 
the only Inperic) Confirenee of which he dois n-t 


admit knowinr 2711 the detzils as it wos obviously 

duty to doj e.g. he quot.is tcxturlly fran thc ane 

6 Scpterber 1941, end if this text w s rvoilrbhk to 
hin so gust the others hive been. Further it cin 
hrr@ly be riconeiled with the dirry for 2 July, iv- 
perfectly quoted in prrrereph 177, wh ch shows the 
confircnci wrs hcld in the nornine to sdopt the nitian- 
al policy, 7n in the aft.rnoon the Eam ror told hin 
about it. Morcover, the prectice wis for the vertu] 
policy to bc decided et previcus Lisison Cenfcrcnecs, 
and the sbove-oentioncd entry for 25 Junc shows thet 
he knew that the policy an this aint hed becn decidce 
tnd reportcd to the Eapcror. fecin we csk the Tribunal 
ta reject this story. 

JJ-64. In pererreph 165 KIDO gives č peri- 
phrese of his entry for 2 dAurust aan which in itself 
makes it clear thrt he wes not objcctine to wer with 
Aucric: in itself. He wis only objcctinr to "z w sty 
decision ta fa to war now,” Hc then srys he rcenoncnece 
(JJ-63. c. Ex. 2250, T. 16198) 


(33-64, c. 7. 30920-1 
b. lx. 1129, T. 10196) 
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perecful neens. Leek of netianzl powcr eoule nat 
prevent thet; it wrs only prevent d by the refusrl of 
Jepen to asscnt ta the tires on which they could hrvc 
been obtcinecd. He gous on to sty thet they night te 
eoincllec to acke the som ¢ceision ss in the cesc of 
the Three Powers' intcrfcrenee iftor thc Sino-Janencsce 
wer. Whit Jepan ceturlly did wes ta suboit for thc 
tine bcinr cne wit for bettcr opportunitics to cnfares 
her will upon Chine, which erme in 1925, 1931 nč 1937. 
In perrgrephs 12 ine 14 he specks ef è: ten yerrs' plon 
with the ultincte objcetive af Jonzn's nevenec to th. 
Southern Regisans cansistinr of "(<) cxpension of 

heavy industrics ind nechinc-teol incustries, (b) cstrb- 
lishicnt of r synthetic oil incustry, (e) exprnsion of 
occan lines rnd shipping." “hrt far? Obviously it 
wes to -overcone the so cific obstrclcs to thc weping of 
r successful wer which he hrd listcd in pereprenhs 1-9. 
In perepreph 13 he srys they shovla "mernwhile" restore 
fricndly rclrtions with the Unit<cd Stites end try t2 
secure necded rctcriels., We subalit thet this is the 
dvice of © mén who fully shercs the cius of the nili- 
trrists but nit their e-nfdeenee in inmcciste sucecss; 
for success he is prepircd to writ ten ye:rs. His 
coubts trc clesrly b:scd cn those af GAGANO r week 


He 
crrlicr, Latur when NAGANO ch-me.d his vicw KIDO 


—tdI-E5— aT 1128 TT, 10h Bepe = - 


fell in with the rest. 

JJ-66. In prregreph 190°” he relates cn 
ollcged conversation with KONOYE an § S<ertenbcr 1941, 
before he sew the Enpcror cbhout the coming Impericl 
Conference, of which eenversation there is no trecc 
wnetcver in the aaa thorugh if truc it would heve 
been the oost insortcnt prt of the entry. The sonc 
Teecrks cpply to rnother conversrtion bctween thc two 
ellcged in parogrrph 192 to heve trken plece cfter 
KONOYE rnd the Chi.fs of Steff hrd seen the Enp ror 
on the some ary. 

J3-67, In the ssec perrfpreoh he etsscrts 
thet before the conference on the 6th he hias.lf 
suggested to HARA, President of the Privy Council, 
thet he should ask soac qu: stions, which convcrsctimn 


i. 
is not ocntioned in the dicry. 


In any ecse he uscd 
HARA's intention 9 en cxcusc for persucding the 
Experor not to rsk his own questions, but acrely to 
ennclud: with r request thrt whole-hearted efforts 
should bi rade in diploactic ncpctiatiens. Efforts 
were not likcly to preducc results unlcss instructions 
were to cprce to the terns neccsscry for succiss. 
(33-66. a. T. 30948-9 

b. ix. 1134, 1. 10214 


c. T. 30351-3) 
(1-67 0. Lx. 1135; 2. 10215) 
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tbout the negstietions: "If our chaice is the restorc- 
ticn of fritndly relctions by diploni tic ncgotictions 
we cust ¿o it thoroughly," which Kino” rightly inter- 
urcts in pircgreah 202 of his effidrvit cs "cvcn orking 
e nsider7bie cxnecssions." If KIDO hed cver given 
sioilsr idviec hc wile nrvc shown his sinccrity. But 
TOJO insSstcd upon the terms: (1) Ye should not 
chencc our pelicy cf st: tioning troops in Chins or the 
Other policics esnnceted with it; (2) we should not 
entertain snythine thet nicht rffeet the rcsult of thc 
Chins Incident." KIDO thercfore well kn.w tht however 
much TOJO richt promise ta enntinuc ncestictions f r 
i tim, he ci¢ net intend to offcer teras on which th:y 
coulé possibly succeed. 
33-72. The siturtion mrs funcrecntelly sinple. 
Jzaen hrd for yerrs ben cnregie in r wir of shrer zg- 
“ressinn in Chinz, for which no onc wra wore clecrly 
resmonsible then KIDO. She weontcd ta retain the fruits 
of thrt c2pr:ssinn. She ¢lso wanted to mikce rn tepres- 
sive cévenec to th swth, ene by her seti-ns in French 
Inca~Chins hrd t:ken vizus stcps for thet purpose, 
At the src tis: she wnt. the Unit.d St. tcs, Fritcin 
{ond the Netherlincs t+ ro on sup lyin? her with ostcrizls 
eynceiclly oil n.cess. ry for tht gargs’ They kre 


(JI-71. b. T. 30362-8) 
AjJ-72__=_ fr 1125,7 -108A =~ 40995} 
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JJ-68. Pererr:ph 196 " deseribes rn cllepce 
rebuke KIDO seve to KONOYE on 26 September 1°41 cbout 
his desire to resign, in which he s-ys he téviscd 
KONOYE tə proposc r review of the cceision of 6 Scptcaber. 
Th. only refcrence in the di:ry to this is "I rdvisce 
hit: to te prudent," which ccrtrinty Covs not suggest 
= e-nversction of the kind cllcecd. f 

JI-65. On 2 September 1941, the cisry 
relites z trlk with HAR. who wented the Sint] Iup rill 
Comf: renec before dceidine on wrr ta he liss for] 
thrn usu:l ene to include the scnior stctescen in the 
Council. In percgrsph 1947 KILO srys th:t t'is wrs 
followee in the mcetine of 29 Navenbcer, which is of 
eourse quite inearrcet. 

JJ-70. The cirry cntry of 9 October 1941” 
is cncther inportrnt cxposure sf KIDO's rei] cin st 
this tiac. It is substrntizlly t> the sence cffcct :s 
tht af 7 a fne the same renarks ap»ly. 

JJ-?1. The dicry 0f 12 ðctəbcr 1941 fives 
Chicf S-ecrctrry TOMITA's rceount of the Five Mintstcrs' 
Conference at KONOY: 's house ne reecrds Navy Minist.r 
OIKAWA zs cakine the only sensible ‘ne sinecre remark 
(JJ-68. z. T. 30,956-7) 
(13-69. z. Tx. 1142, T. 10231 

b. T. 30957-8) 
(23-7. a. Ey. 114€, T. 10221 

ere le rs TIS) 


(JJ-71. c. Ex. 1147,7.10244) 


et lrst refused t3 do sc. Only three possibli esurscs 
were open: (1) to rive up cgrressisn tne m'ke t rors 
reccotable te the BCD powers; (2) tò ake wer urar 

the iBCD pow.rs; or (3) to le-we thines es thcy mrc. 
280J0 hrd dcelarcd himsclf for N3. 2. OIKAWi, while he 
to-le not declere hinsclf, hrd intiostcd the willingness 
ef the I'rvy ta support whetcv.r decision KONOY: niece 
Gnd thcir peefercnee far No. 1. Ho onc ceveestcd ia. J 
theu-h it wrs clerrly the only vossitlc conpromisc, 

no ¢subt beesuse if they cavl¢ nat fet the ecbrerpoacs 
lifted, J:crn's powcr of wipine wer in th: feter. wo le 
rricuclly wane. On 13 Oerebcr 1941, ; KIIO tne SUZUKI 
igrecd thet KONOYT zust try t^ promote "mtw l unir- 
strnding between the ‘ier ind Nivy :dinistcrs. Obvisusly 
this caul only be done by om or the othr fivin wiy. 
The dinry expresses na prefercnec, but cs usucl rt thi 


C. 
cm of poerrgrroh 204 the z;fidovit regs = flass "to 


brin- cbaut the pececful selution." We subeit thrt 

KIDO wrs cnly interestcd in securing -erecizent, na 
sottormar ftest ig. IE he Ber eorofenenee for T 

ms recfe] solutian t fll, it ws nly beervse tho nosire 
ticn of the Nevy eruscd his to tck, ¢ ponr viis of the | 
chinees af sucecss. 


(JJ-72. b. tx. 1149, T. 10274 
Bo EEE 


af] 
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JJ-73. On 15 October th question of ^ 
HIFASHIYDNI Crbinct cre up, cnd KILO worvle only cerce 
ta it if c camen policy hie orevinusly been vorkce aut 
between the Aray zne Navy. Ascin th. dirry contcins 
no inétecticn chit this concen policy shavla be, but 
percprcoph 205 3f the rrieta sup-lics the usui l 
glass fn : furthr curious anc -= th:t owinr to the 
Prince's inixrcricnec, ceturl] nowcr woule lic idth ty 
Deputy Frinc liinist. r wh? wwie prob-bly te TOJO. 

“Such being thz ersc, the possibility of rverting wer 
world be viry sling" In our subaission, he wcll unécr- 
stooc thrt the possbility of evoiding wear wes cvcn 
slizcer whn TOJO beeene Premicr. és nn cerccacnt hic 
heen resehce, KIDO vetocd th: sehenc. The recs ons. 
with-ut the flosses, rre rencrtcd in the entry for 

16 te in wnich ht records hrvine sveccstcd to 
TOJC revisien of the resolut‘on of 16 Septcobsr, which 
h: á seribcs is "reth. r err. less“, The mesnine ^f thia 
por:s. is in aur subnission cicer: it w-s e:rclcss 


in tye respects, (1) in fixine = drte without repre 


| 
jt: subsequent tvunts, në cor: rerticul:rly (2) in 


tccicine unan war t thet rte, while the Nivy, thuch 
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— 
Eir end resbling the f:tc ef the country." There is 


T3 trice of cny contcmporcry Cocuacnt cantéinine eny 
oth r objvetian thn this on his nert, or indecd 
thot of tiny of the other losding < ctars. 
THE PRESIDFNT: We will rdéjovrn until helf 
Pst nine tonorrs; nornine. 
(ehercuvon, ¿t 1600, in c¢journocnt 
Bis tiken until Vernesdry, 25 Februrry 1948 


it 0930.) 


it hre evnsentid, wes dutjeus tnd divided in opinion 
fs to the pr>spects cf succcss. On 9 Anes he hire 
for the first time reerrced cn objcetion (ta KONOY.) ta 
this rcsolution rs "toa cutrisht, cnd not the conclusion 
of cxhrustive discussion," 

JJ-74. KIDO hrs given two cecourts of his 
intcrvicw with TOJ9 on 16 October, bcsiecs the dicry 
cntry -bove-nentioncce. Sometirc in Nove=ber, 1941, he 
relitcd it cs part of a history of cvents fros 6 Scr- 
teaber t2 17 Octoner (hercin: fter esll.e "the 
Noveeb.r story"), In perzpreoh 209 of his sfficovit 
he vives 7 loneer ene quite differcnt EA 
Curiously cnouch the Irttcr eCcpicts TOJO cs nuch liss 
ceonpromisin-~ th:n th, forncr. Put the cffidevit èls’ 
offers c very different version of FIDO's own st'tc- 
mcnts. We rak the Tribunrl ta rive core credcrec ta 


the erxntexporcry story in which KILO purvorts to quote 


his own cxect words: "In vicw of the presint sttiture 
ef the Nrvy, it is hirèly -ossible tn eceié. on the 


opening of hostilities with zmacriecs . . . In short, 
without the ¢.cisive cssursnce `f the Ervy, the utcast 
preecution cust be trkcn in plunrin- inta -n :1ll-out 
(33-73. č. Jx. 1145, 7. 10241) 


(33-74, r- Lx. 2250, 7. 16178 
b. 7. 30583-4) 


Padnasday, 25 February 1948 


INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of the Tribunal 
Tar Ministry Building 
Tokyo, Japan 


The Tribunal met, pursuant to adjcurnment, 
at 0930. 

Appearances: 

For the Tribunal, all Nembers sitting, with 
the exception of: HON9RABLE JUSTICE LORD PATRICK, 
Member from the United Kingdom of Great Britian and 
HONORABLE JUSTICE 1. F. ZARYANOVY, Merber frem the USSR., 
not sitting from 0930 to 1400; HONORABLE JUSTICE R. B. 
PAL, Herber from India, not sitting from 0930 ta 1045; 
HONORABLE JUSTICE E. STUAKT HcDOUGALL, Member from the 
Dominion of Canada, not sitting from 1330 to 1800 and 
HONSRABLE JUSTICE JU-AO HEI, Merber from tha Republic 
of China, not sitting from 1500 to 1400, 

For the Frosecution Section, sare as before. 

For the Defense Section, sara as before, 

- -3 
(English to Japanese and Japanese 
to English interpretation was made by the 
———_Lang toge-Eeetion; tt Er} 
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TARSraL GF TEE COURT: The Interraticnal [in the "resume" the only reascn he gave was that he had 


! 


“dlitary Tritural for the Far Fast is nor in session. not had time to find out whether UGAKI would get suf- 
T:£ FRESIDE!T: All of the accused are nresert ficient Arry support. koaien in paragraph 21é, nage 
eycent UM ZU, the is represented by counsel. The 185 of his affidavit he admits a that as a result of 


Suzarc oriscn surgeor, certifies that he is 11] and enquiries bv MATSUDAIRA he thought there might not be 
unable to estterd the trial today. The certificate will such military opposition to him as before, but he did 


be recorded ard filed. not surgest an adjournmert to prohe this further. In 


lr. Comyns Carr. ; the November story he says he wes definitely onnosed to 
Hr. Criyrs CAR: JJ-75. KIDO has also given È hin because he thought the new Premier must be a ran whe | 


three differert cort<rnorary accounts of tre Senior Frew all about the 6 September resolution as a member of 


Statesrer's Vesting cr. 17 Octorer, of his reasons for the former cabinet. KILO in naragraph 220 now meinen 


sencsinr UCaK? and resommerding TOJO, and twa of communi- thet it was his considered oninion, shared by others, 


cations of the trsercer's and his own corpurications to that USaKI would hot have bean able to form a cahinet, 
a. 
TOJO and CIKaha anes former's appointment: the diary, or if he did, there mould have been a revolution in Janar 
the Fovenber stery and the lorg "resume" (hereinafter followed by wax. This is contrary to both his contemo- 
c. 
s> namei) re=reduced in paragrath 21€ of the affidavit; orarv stories. In the November story ke gives the above, 


wnich does mot deal with the last point. In additior i.e., the need for a member of the former cahinet, as 


paregraths 211-215 and 217-221 give. long acccunts of the his only reason for recormerding TOJO and in that cate- 


fi-st ara third points from werory, As to the reascns gory does not mention even hiving ccnsidered OIL AWA or 


' 


against UGaKI, who was supcorted by WAKATSUKI ard tc some anyone but T°JG, He there asserts thet he got the 1 


extent ty CHADA ana AEE at the reeting, and “ecrnsiderably 
~ 


and strorrly stressed, and d2rarnded from varicus quarters" HIRCIA, ABE, and HARA as having given nositive aperoval.' 
' navi 


{JI-75. = [Xo i254, T. 10297, 
Ix. 2256, T. 161%. 
- Te. 29691-31936. at IARA a i { 
it Yoses$1, gina+-23. that HARA considered it unsatisfactory and orly to be i 
pa ecm SoS t satel I U A tiJ=2=. f. T. 31023-4. 
ee L g: T. 31021-2.) 


anoroval of the members, but in the diary he only claims, 


Tne "resume" agrees with the latter staterert, but shows| 
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ERATE Gal = P g 
adopted for want of a better suggestion. WAAATSUNI, war, but to agree to such terms as would secure neace? 


nye . ce 
HAYASHI, and OKADA opposed in greater or less degree; Ir paragraph 213 he says thet on the morning of 17 


ro opinion is recorded by che others. OIhAWA was October, KONOYE (who was or claimed to be ill and did 


surges A A 3 
sugested, but CKADA and YONal did not want the Pavy to not attend the conference, but sent a lone .docurent whict 


recorrerd a naval can. In the resume, KIDO reports is irccrporated in the "resume") told him that. he recon- 


$ 4 ase : 
fully the reascns he fave for recomrenying TCJO that merded TOJO, “provided that he was given an Imperial 


ent b ie caer r 
arreerents must be reached between the Army ard Favy and command to scrap the decision of É Sevtember; use his 


Serntes decis = j -A thi à 
the 6 Sertesber decision rust be re-examined, ard thit efforts to effect co-operation between the Army and Kavy; 


TO, i ié need 
JO reccgnized the need of this action and should be and strive for pezeco." It is rost significant that the 


p t ya Å aoh ways 
ordered ty the Emzeror to carry it out s always there last four ords find no nlace ir any part of any contemp- 


A AE: 
wzs re reference to the kind of agreement to be reacked orarv document, ard particularly in the actuel messages 


4 2 
or volicy ta be adopted. cormuricated by KIDO as fron the Ervercr to 20J0 and 


oJ-76. h J č a 
J-76. In the last paragranh of the November CIKAwA after TOJO's aprointrent, nor does LIDO in para- 


i t 
stary, KIDC says, "I finally detercined to recc~mend graphs 218-9 of his affidavit allege that they did. 


War Finister TOJO to the Throne, being reaolved to take The tert of those messages is on the last page of tre 


the whole responsibility on myself, I submitted the Yovember story. Apart fror the vital omission above- 


x “ 
recorrerdatior to the Enperor. mentioned, tuo questions arise: (1) Why did KIDO deliver 


33-77. In paragraph 212 FIDO says, “Another ther instead of tre Frperor, if nôt in order that he 


. +4 
reason was TOJG's character. Since he was appointed right be sure of phrasing them in his omn may, (2) What 


M W x e Sa 
inister of War, TOJO mach respected Imperial aishes inference could CIKAWA be exnected to draw, having been 


Soin = ins say “Wh 
Ard in cress-exarination he says, "What I felt in rerard passed over ard leaving office, other than that a 


ae = na t he È s e 5 
tz TOJO was tnat if the Erperor told nim te do sorething successor shcula be shosen who weuld fall in with TOJO's 


= ute â illy eu t a n 
he would faithfully obey If this is true, why did h wishes. That part of the message niich deals with the 


ot ¿dy = Empe 4 err à 7 make 
not ádvise the Emperor in terms to order hir not to make € Eenterdcr resolution does nct su zest any fresh 


(3f-29. c. T. agaco, 
— hy FPS? or} — 


` 


24 
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cencessiens to the ABCD powers tut merely a broader ard 


dezper investigaticn of domestie and foreien sifairs. 


The whole thing ir our subrission plainly rears no more | 


thar tris -- "Before you decide on war be sure that both 
the Army and the Navy are agreed that ve shall vine 
JJ-7—. The diary entries of 15 November 
26 hon cee extibit KIDA's cauticn and pre- 
occupation with the Yunificaticn cf public cpinior" after 
the Imperis] Corfcere:ce cf 5 November. They do not, in | 
oue sutrissicrt, show ary advice to the Erveror to nre- 
vert Jar, tut merzly ti make sure that all the risks had 
been ccnsidered arc that it would receive united sunpert 


a. 


33-79. The two tclerrazs of 2€ Ncvcxber 1941 | 
b 


ard 28 lovester 1941 shom that TOGO corsulted KIDG aroni 
the nroncsal of NCMURA and XURUSU to get President 


Recsevelt to send a peace cable to the Emtercr, as he 
e. 


afterwards 4id and KIDO arnosed it. Ir paragrark 234 


he professes to tave no reccllection of this ratt:r, but' 
4. 
TOGO cerfires his owr statements in the secend t2leerar 


and caés that ZIZO ssid thet if the conditions surpgertes 
by the Ambassadors were adopted, the result mirkt te 
Civil wor. 

‘33-78. 

Ji-79. 


357 . 35804-6.. 


parapraph 235, he also regarded Hull's note of 26 


Wovember as “beyond the pale” to use his own expressicn 
and as ~ot coming within any of the catcgorics of a 


possibly acceptable answer laid down by him on 19 
Bovenin The qucstion whether thcre ia any possíble 
justification for the view has already been fully dis- 
cussed. 


33-81. The imoortant diary entry of 8 December 


1941" dcals with two rattcrs. The first is President 
Rooscvelt's telcgram and KIDO's visit to the Palace frem 
2:40 tc 3:30 a.m. Herc thcre 4s a sharp conflict be- 
tucen his account and T’'GC's as to whether the latter 
inforned hir of the ecntcnts of the tclegram which in 

5 


paragraph 242 of his affidavit he denics, and TOGO 


c. 
asscrts that he did so shen he mct him at the Palacc, 


having goagrbed its gencral nature previously on the 

telcphone. KIDO is also contradicted on this point by 
e. 

his Chief Secrctary KATSUD; IRA uho says that he heard 


the contents, though not thc details, from KIDO on the 
Same morning. It is rcmarkable that KIDO failed to call 
this witness himsclf but obtaincd special lcave to 


(JJ-89. T. 31037. 
Fx. 1181, T. 10389. 
Jj-8)}. tarts * 1088}. 
rx. 3€4€, T. 35729. 
- 35797. 
T. 35599-600.) 


JJ-60. The day aftcr the Senior Statesmer's 
Hecting of 29 Novcmter 1941, in which XIDO does not 
record hinself as saying anything, the Emperor gaan 
thet there was rtill doubt as to the Navy's pcsition and 
LIDS advised him to summen SHIMADA and NAGANO to rake 
sure and to inferm TJO of his intertior. Latir, the 
samc dav the Erperor told him that they hed answered his 


question “with considerable confidence," sc hc «was to 


c. 


instruct TOJG "to nroceed as nlarned." In paragrath 239 
KILO says that he does nat know what they told hir, but 


the diary as above quoted shows that he knew the sub- 


stcnee very well, In the iast sentence of that varagranh, 


h- savs thet the Erncror's instructions were to nroceed 
with the Imperial Confcrence, not the war, basing this 
uron a statement not suvported by the diary -- that 
earlier in the day TCJO had asked for and the Emperor 
had refused an Imperial Conference for 1 Decerder. In 
any case it amounts to the samc thing, bceausc everybody 
clearly mew what the cut-and-drisd decision was to be. 
KIDO offercd no further advier to avert war, obviously 
ae submit “or the rcason thet h- himself fror the begin- 
ninr had on!y wanted the assurance ef the Payvy's cenfi- 
dance in victory, and becausc, as he himself savs in 
(JJ-R0. a. Ty. 119, T. 10452. 

u. Fx. 1198, T. 104€€. 


ce. T. 31045-7.) 


examine him when called as a witress for TCGO, although 
the matter was outside the sconc of his affidavit. Hew- 
ever, he cxeapincd him on this noint only, there peine 
many on which he might havc corroborated or eentradictcd 
KIDO, with the above result. In any case, KIDO canrot 
have failcd to gucss the subject ratter of such a trli- 
grar at such a timc, but he rade no attempt to se the 
Emperor or to advise hit) to order the holding-up of 
hostilities while such ar imnortant mattcr was fully 
considercd, although he ¢cclarcs that he did not know 
that thcy had already begun or when thcy were to begin. 
MATS UDAIRA vas informed ty the Forcign ?inistry socn 
after 10 6.m. on the 7th, and again soor after F p.r., 
that the message was knowr to bc en its ae and rust 
have passed the information on to KIDO as his duty was, 
but XIDO docs not mertion this. None of ther say thet 
they took any steps to trace it, and.all allege thet tre 
first they kmcw of tic contents vas. uhcn or after Amhis- 
sador Grew brought the tclegram to TOGO. Yet the nrac- 
tiec war for the Forcign Ministry and the Chicf of Staff, 
daily to cellect copics of ary cablcs of intcrcst to 
them, and on this day, messcng:rs called frequently. 

The cortcnts were ccrtainly know. in thc Army Chicf of 
Staff's office, ever, to Junior merb-rs, before 6 pen 


453-83 —F-S -26168,-—_ —- 
g. 7.10570.) 


. c sccond natter È ary entry of 
1 |8 Decembcr shora that at the timc he was driving to the 
2feffice which he records. that he reached at 7:15 aftcr a 
ten minutes drive, he had knowledge that the air raid on 
Hacaii had alrcady becn carricd aes "Knowing of it, 
I was anxious about its result.“ This, we subrit, shows 
clearly that he knew of it bcforc the cvcnt, and shen he 
cseribes it as a “surprise attack" he knew it had been 
nadi so. In paragraph 242, eevee he asserts that 
nc first heard of it a little aftcr 6 o'clock by a phene 
all from an aide-de-capp. Obviously, if this important 
lstctcment werc true, (1) he would heve mentioncd it in 
th. diary, and (2) thc aido-dc-camp would have been 
called to corroborate him or his abscnce accounted for. 
hc ask the Tribunal to rcject it. In paragraph 243 he 
¿lso aracta thet he heard it over the radio bcfore 
leaving home. This is barcly possible as a mattcr of 
time; ue have proved that thc announcement was not madc 
antil 7 o'clock and then did not mention Hawaii or Pcarl 
Recs so that even if it wcrc truc it would not 
iccount for the knowlcdgc shown in thc diary. 
JJ-83. In paragravh 24g) -eTbo Mets a diary 
a. T. 31606, 
b. T. 31048-5). 
c. T. 31050. 


d. Ex. 1234, T. 10636; Ex. 1235-A, T. 10639. 
a. T. 31055-7.) 


s protcsts an c vas having with the 
Army over thce. Yct, XIDO says that he assumcd that the 
position was being improved. Nowhere docs it ever 

3japncar that hc rcnortcd to the Empcror as he should havc 
donc, or adviscd him to intcrvcne ard insist on stopping 


D ithe outrages which uere occurring within a fer milcs of 


Sluis office es wcll as in cvcry thcatcr of war. 

JJ-85. Thc rccainder of the affidavit is de- 
otcd ehicfly to an account of KIDM"s allcgcd peace 
pfforts eftcr the war situation beger to develon in a 


kay obviously unfavcur2blc to Japan. Wo will not com- 
m | 


font in detail as this is, we submit, of minor importancc, 


hcyond obscrving that very fcu of his statements arc 


a. 
upportcd by the diary. But the cntry of é January 1944, 


he Bake Me which is grovely misrcpresentcd in para- 
raph 2€2, * calls for commcnt. It envisagcs rossiblc 
cacc terms only in thc evcnt of Germany's collapse. In 
he 3rd varagrzph he calls for prceautions against 
fcllogs like Badoglio" appccring in Japan. The terms 
Upgcstid erc elecrly not such es the Allies could heve 
onsidcred, cven so hi says thcy may be thought too 


onciliatory. Thcn comcs his rcal idea: whercas on ? 


É: 
ugust 1941 he had tolkcd of tcn ycars' preparation 


z (23-25. z. Fx. 1276, T. 11367. 
b. T. 3107143. 
| ei E nao, 7. 10298) OO 
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entry of 12 Fcbruery 1942, as to the Experor's exnrcs- 
sion of hope for on cerly peace. This is the matter 
wici. TOGC complains thet KIDC conccalcd from rig In 
the previous peragrephs KICO asserts thet this was duc 


to his influcnec but thc only diary entry he quotcs of 
c. 
č February in peragravh 248 of his affidavit docs not 


support him; it shows him as saying, "The shortest way 


to precc is to fight it out." 
2. 
JJ-64. The dicry of 13 barch 1942 shows that 


KIDO knew of Ir, Eden's specch about the etrocitics in 


Hongkong, żnd in peragrenhs 247 ard 250, his rcfercnec 


to public oninion in Amcrica shou thet he wae reeciv- 


irr the forcigpn press rivorts. His statcrcrts in para- 
c. 
graph 261 as to TCJO's denial of Eden's statcrints ond 


KIDO's belicf until the cnd of thr war that prisoncrs 
were well trcatcd should thercforc, we submit, be ri- 
jeeted, esnecially in vicu of the felsity of his siriler 


statcrcrt ebout Manking. Similcr rcmarks epply to the 
¢e¢xceution of amcrican airncn ard his cxpianation in 
če 
naragranhs 254 and 258 of his affid:zvit. In paragrzph 
F: 


h- admits thot SEIGERITSU rcnortre to kis zbout th: 


b. Ex. 3646, Ts 35740, 35807. 

Bai ebb, 

. Ex. 1985, T. 14606. 

. T. 31053-4, 32058-9. 

. T. 31050-60. 

. Tx. 1986, T. 14607; Ex. 1987, T. é^". 
oe E QGoe 31047. 

s Ulle- 


I Inny 
łom talks of “ebout £ century,” but the object is still 
z{he samc, to bc accorplished not: by co-opcration with 
g3fhe U.S.S.R. and Chino against Anglo-Saxon Amcrica and 
4ritain -- “preparc our organizstion" and “quictly save 


Squr rcal strength." 


JiJ-66, At the Senior Strtcscen's Conference 
on 18 July agaa, to choosc a successor to TOJO, 
KIDO so frr froz advocating perce—trice explained 
thet whet he rcent by "finishing the wer" ves to 
choose rn Arcy orn for "the strengthening of hore 
defense, tle incrense of Army strength in the horetnne 
and thet of the rilitery police." 


JJ-87. At the similrr conference on § April 


r 
1945, which sclectcc the successor to KOISO, sgrin 


he egrecd with HIRANUMA that there ves no trey out 
but to fight to tiic cnd. He srid thet preceutions 
cust be taken rgrinst enti-riliterisc now when the 
homtlend is sbout to become z battlcfield. 

JJ-68. In prregrcphs 296, 310 and 312, ° 
K1DO states thet on 18 June 1945 he savised the 
Emperor to summon the Suprcre Council for Direction 
of War prc corranc ther to terminrte the ver. If 
this is truc, it shows thet the Erpcror hed such 
porcr srå could keve issucd e sirilor cocm ni to 
prevent the initiation of urr. KILO seys that TOJO 
would havc obiyid "n Ircerirl cee anc if the 
Case now prescntes on behrlf of rors then one micber of 

2o Exa 1270 LT. 11.377 

ac EA2622 Te eE 


e. 7. 31. 159=é1, I. 31, 188-9, T. 31,190-1 
b. T. 31559 


ective port in it viun hc wrs r perty to the gencrrl 
cxp^nsion of seriike preprretion in 1938 nne continue: 
s3 to the cn. 

4. We cbencon Count 19 rs egrinst KIDO 
bre-use the recteur] initiation took pleec before he 
joince th. consnirrcy. 

5. kiri is emale eviccnee of kis guilt on 
Counts 20-40, both es r merber of the conspirrcy rnc 
by circet prrttciprtion. 

6. With rcger’ to Counts 25 snd 26 he uss 
a ecebir of thc c-bin t when these nttacks took 
plrec, enc we subzit is responsible rs such, snc es 
a conspirrtor for the rets of his fcllow conspirztors. 

7. is to Counts 27-36 inclusive we subrit 
thrt there is clerr cvicence of his responsibility 
for the urging of 211 thc wers concerncé, ell of 
which took plece rhile he hele office. 

8. ‘ith rcgrre to Count 37 and Counts 
39-43 inclusive so for rs thcy depens upon thc rbscnce 
of n declerrtion of ver, ve rely espceirlly upon 
perrer-phs JJ-81-2. On Counts 38 nn? 39-43 to frr 
es they Acpcnd upon other brere!hecs of Intcrn-tionel 
Lern we submit there is reple cvičence rgrinst hin. 

9. As to Counts 45-50 inclusive re rely 


ispicirlly upon perrgreph Js-34, so fer as they alfe 


10J0's Cabinct is truc, thrt they hrè bein Oppose: 
to the eer ree yet voted for it, such a commend roul 
have reccived support within the Government. But 
KIDO g-vc no such ndvicc, 
(The following portion of the 
Prosceution summetion, not rert, vrs trons- 
eribcc into the recore rs follows:) 

JJ-89. Relnting these frets to tic Counts 
in which KIDO is chrerged We submiti- 

l. Teken rs = rholc they show hirm to be 
guilty of Counts 1-5; rs to Count 2 we ramit thet 
he was not en origine? conspirntor, but acoptcd 
enc erde use of the fruits of thot perticuler conspirrc:’ 
when he joined those chrrgce in Counts l and 3. 

2. ŻŁ similer rersrk rpplies to Count 6 
although the wnr nagrinst Chinn hre begun, cs frr rs 
tre Manchurirn Incident is concerned, long bcforc 
re rlicge thet KIDO joincd thc conspirrey, rne the 
Merco Polo Bridge Incident hrd occurred shortly 
bcfore, th. process of planning rnd prcprretion for 
cexp-nsion of the war ogeinst China ers continuous 
en? he took r prominent pert in it. 

3. With regerd to Counts 7-17 inclusive te 
Sry that whilc the planning rm! preperation for war hrg 


bigun lone befors hr inin à the sorsniracy-he- took an—— 


epssreres contrary to Intcrnrtionrl Low; so frr es 
they depend upon thi spre consicerrtions rs rre 
dcrlt rith in Count 38 en? 39-43 the ronerks in sub- 
peregreph 8 hcreof ppply, es they do rlso to Counts 
51 ent 52, coupled vith thosc in sub-perrgrrph 4. 

10, ‘ith regrr2 to Counts 54 snc 55, we 
rely especirlly upon parrerrphs JJ-3% nn. 84. 

Where we sry thet we rily cspecinily upon 
cortrin parrgrphs We tern tart tne whole crsc set 
out hercin is gencrally relevent to the Counts rvntioncr, 
but those prreerephs teve t perticuler berring upor 


then. 


inè not I ask ry fricnd, Colonel Mornanc, 
to present the erse in beheif of KIMURA. 

THE PRESIDENT: Colonl “ornrnc. 

COLONEL MOKNANE: If thc Tribune] please. 

KIMURA, Hcitero 

KK-1. KIMURA krs buen chrrgc: unccr Counts 
1 to 17, 20 to 22, 24, 27 to 32, 34, 37 to 44, 53 to 
55 of tre Indictecnt. 

I, GEKERWL EIOGRAFFICAL 

KK-2, Hrving hele various pray appointments 


an. heving attain, the rank of Colonel, th. accuscy 
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of the Control Section, Mobilizetion Flens Burcru, 
Fa 
ber Uinistry. 


On the lst Lugust 1934 he vrs promotcc 
to th. rank of Mejor-—Gcncrrl ene rscignid es Dircctor 
of the Burcru of Orčnrnei rt the Ger Ministry, £ 

post hich he held until the 9th Merch 1939, then he 
tecamnı r Licutcnrnt-Geners=l1 and wrs given commrnc of 


the necely foreci j2nd Division, which ers strtioncd st 
b. 
Yerchou in Chinr. 


The only inmportenec rttributcc 
to thes. crrlicr sppointrents is thrt they shor the 
eccustd rs Rnving been in p position to herve fetriles 
knowled2c of the proprrretions for, rnd the carrying 
on, of Jegrncsc aggression in Chine. Therc is no 
dctadlcd cvidenee re to anything which the accused 
ned done up to this time, but it is significant thet 
on 29th April 1940 he reccivec the 3ra Class Order of 
the Golécn Kite anc thc First Order of Mcrit in : 
rceognition of his serviccs Curing the Chino Incidcnt. 
KK-3. On the 22nd Octobcr 1940 he une 


appoint: J Chicr cf Streff of the Kvəntung Arry pnt 


whilst holding thrt post bee-re a vember of thr Jnoen- 


: i 
M-=nchukuo Joint Economic Committee rnc of the enchurisn 


Land Development (Golonizl) Comittee on the 7th 


Novecbcr 1940. 
ce kx, 113, Te 7275 Ex. 2262, T. 16,257 


is US Sols a Vy, 
On Ere 1135 16 fee 


ne E¥. 3397, T- 31,657 


thi conspiracy chrrgeg in Counts 2 to 5 of thc 
Inictncnt rt thc lntcst while he ons Chicf of Staff 
of the Kwentung Arry. In the suometion of the 
intivitunl phas: of the recuse; HOSHIWO it hes been 
clcerly shown thzt alrost fron the inception of the 
so-crljc’ indepcn-cnt state of ifnnchukuo, thrt st-te 
zrs Feolly the Mwantung Arsy acting through the 
interrcdiary af the General iffeirs Bord in 
further-nec 3f the interests -f Japen. There is n 
continuance of th-t policy in the drys when KIMURA, 
as Chicf of Staff, tes sceon?! only in inportnanec 

in that roy to his fellow accused UMEZU. On the 5th 
hoverber 1926 wc alrerdy find hiu interfering in th 
internal civil rffeirs of Manchukuo chin hi senis n 
tclcgerer to th Vice-linister of Err requesting thrt 
thc Manchukuo /.nbassoZor to Jrpan and the Linnehukuo 
Minister cf Communications be perrittec to cxchnngc 


Be 


positions. The pratense thet Ernehukuo is functioning 
ps pn indepenccnt strte hrs been nrbondonce. 

KK-7. His eppointrent to the Japen—Manchukuo, 
Joint Econouic Corrittce hes clready buen referre” to, 
There is no need for mc to discuss in det-4] th-t 
Covmittce here og it kes plreedy been fully covered 
in p-regreph GG-9 ef the HOSHINO phese of the surnetion 


Keeé. a. Ey, 254, T. 3062 


KK-4. Hc rclinguishce his werious offices 


in Manckuria on thy 10th /.pril 1941 hon he res 


appointyd Vickh-Minister for Ber, uncer the necusc:! 


n. 
TOJO, in the Scconè KCNOYE Crbinct. On the 5th 


Ley 1941 he wes spsointcc Councillor of the Planning 
Borrd, mnt Councillor of the Totol Wor Ruscarch 
Institutc. As Viec-winistcr of War it wrs pert of 
his duty to nttun? meetings of Icncrirl Generol 


c. 
Healiquartcrs. 


Fror the 15th November 1941 until he 
rclinguishce his eppointixnt as Vicc-Ministcr of Ler 
he urs r Governecnt Comeittce Uccber ottcnting mettcrs 
un-cr the jurisJiction of thc kar Finistry for cech 
scssion of the Dict. 

KK-5. On the llth kerch 1943 hi ces relicws 
of hia nppointrint es Vicc-Ministcr of Ker nt his own 
rcquist rnc riecivee the rppointrent of War Councillor. 
On thc 30th August 1944 h was rppointce Conorenecr-in- 
Chi.f of th. burma Arcen Aroy, on appointrent which 


a. 
he still held rt the Jnprnese surrcncer. 


11. ACTIVITIES FHIOK TO HIS FPOIUT-E J LS 
VICE-MINISTER FOR WAR ON JOth AFRIL 1¢4), 


KK-4, It is subeitted thet the accus. Joine 


KK-4. De Ex. 113, T. 727 
n b. Ex. 113, T. 727 
n c. T. 14,293, T. 14,633-4 
z ¢, Ex. 113, ¢. 727 

FANS seep okey Tish Wea yey 


ta which the Tribune] 4s resmetfully rcoferree. It 
is sufficicnt hire to s-y thet its purpose ters to 
Sccure cconoric dominrtion of Kenchukuo for the 
purpose of incrersing Jnpen's war potcntiel. This 
apovint=.nt wes n rethcr strenge om for n Chicf of 
Steff an? cntrile? duties quite outside thosc norsrlly 
performed by r Chicf of Strff. 

KK-8, It is therefore noperent thet Jrprn 
is, through the Kwantung Army, cxorcising politie>1 
and cconoric corinrtion of Manchukuo. Let us nov Sui 
whet the cvicence hrs to sry re to the purpose of 
that Jominrtion. On the 16th Decarter 1940 KILUR: 
sinds e tilcgrer to his counterprrts on the Guncrel 
Strff en` et the kar Ministry sctting out the Kuantung 
Arry's ngrecrent, "in view of the spirit of the con- 
clusion of thu Tri-prrtitc #1lirnce", to a proposc: 
“trade pret between Japan, China, ena Ennchukno ns 


a. 
^ body an? Gerreny." 


This wrs donc -t r tire then 
Jepen hrd nveithcr the right nor the poucr to exercise 
sovereignty ovcr Chinn, at n time whcn Jrpen couls 


nat ottrin thet povcr without further inv-sions of 


Chine for the purpos. of tcstroying the existing 
Governcent of Chinn. Fron sore tire prior to 1931 


KK-8, O. Ex. 243, T. 3C02 


J-prnesc plans to rttrck the Union of Sovict Socdnlist 
Bcpublies cere being preparct, : and such plrns 

werc still being perfected in 1940-194) during 
EIMURA's tcnure of office ns Chief of Staff of the 


Kuentung Arcy, In fret the foricr Chicf of the 


Generr] Affrirs Deportment of the Eanchurizn Governrcnt, 


TAKEBE, Rokuzo, grve evidcnee thet KIMURA hed given 
hin orders designed to further this prcporetion for 
an ettrck on Sovict sateen Thercfore it is clcer 
thet KIMURA kno':s thet the cconoric dorinrtion of 
Mrnchukuo by the Japenese is airee rt ngercssive 


ettrcks on Ching and Hussin. 


EK-6. b. Ey. 695, T. 7501 
n c. Ex. 676, T. 7330 


in Korea, Formosa, and the colonies; matters concern- 
ing peace-time facilities relative to the General 
Mobilization Program; and matters concerning the volume 
of wartime requirements in cunnection with the General 
Nobilization PrO EEES 

1-12. From very many sources he acquired 
knowledge which to a man of his training could only 
mean that Japan was preparing to embark on further wara 
of aggression. From the 5th May 1941 be was Councillor 
te the Planning Board and the Total War Research In- 
stitute. ‘he nature, constitution and purpose of the 
Planning Board vp to the time of KIKURA's appointment 
has been adequately discussed in paragraphs GG-26 to 
GG-39, and in rehation to the period following his 
appointment will be discussed in paragraphs VV-40 to 
WW-65, fimilar details in regard to the Total War 
Research Institute have been discussed in paragraphs 
F-41 to F-47 and GG-4Q to GG-50. The facts.and argu- 
menta stated therein with regard to these two bodies 
are adopted here without repetition. From them two 
almost irreststible inferances germane to our present 
purpose emerge. The first ia that bv virtue of 
KIKURA's duties of office in regard to mobilization of 
personnel and material resources he must have been 


Ba) fy wks + 969: Fe 1148 «31,666, —_ 


KK-9. If aggressive aar 
naticnal Law, as the Prosecution submits it is, then 
KIRA by assisting in political, economic and mili- 
tary preparations which he knows are directed towards 
aggressive war commits a crime. The evidence of his 
assiytance at, and furtherance of, these preparaticns 
is evidence from which the Prosecution submits that the 
Tribunal could and should draw the inference that 
KIMURA at this time was a partictpant in the con- 
spiracies that have been proved before this Tribunal 
to have existed to achieve the objects set out in 
Counts 1 to 5. 

TIT. ACTIVITIES DURING HIS TENURE OF OFFICE 


AS VICE-MINISTE UP TO THE CLUTBREAK OF THE PACIFIC WAR. 


1-10. From the time of KINURA's assuming the 
duties of office as Vice-I‘inister he must have been very 
active in forwarding the material preparations fora 
war of aggression. The nature of these preparations 
has been sufficiently shown in paragrarhs F-37 to F-53 
of this sunsmatton. 

EK-21. To show KIMURA's necessary connection 
with these preparations it is enough to examine the 
duties of his office. Ta him, we find,.are entrusted 
matters concerninp the control and utilization of Man- 


churtun resources; matters concerning general mob4ilizat'ofn 


frequently consulted on behalf of these bodies, and 
secondly that a knowledge of the work of these badies 
must result in any reasonable army officer (with 
KO‘URA's background and: training) drawing the inference 
that Japan was planning for a war, not of self-defense, 
but of aggression. 

FF¥-]3. On the 10th Kay 1941] he receives a 
cemmunication from the Franch Indo-China Expeditionary 
Force suggesting that an incident in which a Japanese 
soldier was injured by a French Indo-China soldier ba 
used for exerting pressure on the French authorities to 
compel them to agree to Japan's stationing as many 
troops as they wish in Franch TadueCni races In this 
communication it 1s stated quite frankly that the addi- 
tional troops are required for use apainst China. The 
repercussions from this incident are shown in a decision 
of an Inperial Headquarters Government Liaison Confer- 
ence held on 25 Juna 1941, Japan has decided to demand 
the right of stationing such treopy and of establishing 
and using such air bases as she wishes in French Indo- 
China, and in the avent of the demand being refused to 
resort to hes Thera is no evidence that KINUAA 
attended this Conference but there can be no doubt that 
he learnee of the decision. On the 20th June 1942 he was 


pres’..t at a Conferanée of the Army Members of the 
tupreme War Council at which TOJO explained in detail 
the jntarnational LEa tTO 
KK-14. KIMURA was, in accordance with the 
normal and necessary practice, informed after the 
Imperial Conference of 6th reptember 1941 that the Chief 
of the General ttaff had instructed the then Major- 
General TANAKA, thinichi to begin preparations for 
operations against Mnlaya, Jsva, Borneo, Bismarck, 
Dutch East Indtes and Philippines in accordance with an 
operational study which he had previously diden 
KK=15. às has been shown in paragraph.F-51 
of this suamtion, ordars were fiven on 7th November 
1941 for the distribution of warlike stores to troops 
who, for some time beforehand, had been deployed for 
attacks on Wolavs, Hong Kong, Guat and the Philipoines. 
KIMUYA could not have been unaware of these prepara- 
tions because the provision of personnel, materials and 
funds was in the hands of the Har MAALE ELTON 
KK-16. KIKURA also knew that currency for use 
in countries. shich Japan planned to conquer was being 
manufactured fron early in 1941. His own seal appears 
on some of the correspondence on this subject between 
the Pinance Ministry and the War Winter c 
xn. c. Zx. 2246, 7, 16,178. 


r JE 146: wy LE T Ié lcis ia a 
KK-16. a. Ex. 852, T. 8447.) . 


it is quite clear that KIKURA could have requested to 
te relieved of his appointment on Vice-Hinister because 
thet is exactly whet he did some two years later on the 
llth March 1943. He was relieved of his vost as Vice- 
Minister at his own request: $ Had KOURA not been in 
favor of carrying out the TOJO war RG his appoint- 
ment as Vice-Minister for Yar would not have been con- 
tinued after the fall of the third KONOYE Cabinet. 
Instead he chose to ramnin and render whatever assist- 
ance he could in carrying out TOJO's criminal policy: 
KK-19. ‘The only other matter to which I in- 
tend to refer during this period is a signal received 
by KURA in October 1941 from the Japanese forces on 
Hainan Islend. It reports the massacre of French 
missionaries and natives by Japanese naval forces dur- 
ing a "punitive" expedition. Its only importance here 
te that it constitutes a warning to KINUNA of the danger 
of Japanese troops committing atrocities end should 
have put him on his guard s few months leter when deal- 


Aa 
ing with protests fror the Allied governments. 


DERN 


KK-20. In Decrmnber, 1941, and January, 1942, 
A. b. Bx. 113, 7. 727; c. Ey. 1148, 7. 10,250- 


soi OPEC OS AS Sea O 


What possible point was there in printing this currency 
unless it was proposed to invade Malays, Borneo, That- 
land, the Dutch Zast Indies and the Philiprines? 

KK-17. In November 1941 he was officially 


advised of the mavement of the Third Air Groun and 


8. 
touthern Army Headquarters to taigon. Finally he 


countersigned the orders issued immediately after the 
Imperial Conference on the lat December 1941 alerting 
all Commanding Generals of troops in the southern *eas 
areas that war with the United tates, England and 
Holland would commence on the 8th December 1941. > 

K-18. Thus far it has been shown that, at 
laast from the time of his appointment as Vice-Ninister 
for Tar, KO.URA knew that Japan was preparing to embark 
on further aggrassive wars and that he assisted in tha 
preparations, 

YK-]8A. The Defense has given some indication 
asto ita answer on behalf of KIMURA to any allegation 
of guilt based on his activities as Vice-Hinister for 
War, It 4s that KILURA merely carried out the policy 
of TOJO and that az o professional soldier ha cauld not 
relinauish his ENE a Whilst it may be that an 
officer cannot resign from the armod farcer in wartime, 


UKK-19. a. Ex. °93, . 8978; Ex, 875, T. 8984; 
KKZ. e. Ex. ae ` 1 1 
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overnments of the United tates af America and | 
Grent Britain through their respective Protecting 
Powers informed the Japanese Foreign Office that they 
proposed ta observe the provisions af the Geneva 
Prisoner of War Convention 1929 and requested thrt Japan 
give assurances that she would likewise observe that 
Con En TAEA A These cormunications wera referred to 
the Nar Ministry an@é after several conferences had been 
held thare, KIMURA, on the 22rd Januarv 1942, advised 
the Foreign Office that it would he safe ta notify the 
world that Japen has no obsection to acting in accord- 
ance with the Convention in the treatment of prisoners 
of ee The Japonese Government actually advised the 
Protecting Powers that although she was not bound by 
the Prisoner of Nar Convention 1929 she would apply 
mutatis mutandis the provisions of that Convention 
KIMURA therefore knew of the Japanese obligations in 
respect of the trentment of prisoners of war. 

XK-21. From the 8th July 1942 onwards the 
Protecting Powers on behalf of the Allisd governments 
lodged protests with the IJnpanese Foreign Office es to 
the trentmant of prisoners of wor and interness. The 
manner in which thesa protesta were brought to the know- 
ledge of the Vice-Minister for War has atrendy been 
(KK-20. a. Ex. 1468, T. 12.989: Ex. 1494, T. 22.879; 


b. Fx. 1958, T. 14,299; c. Ex. 1490, T. 12,878; 
1X « Cw Leeda © 


pode cle>r in paragraphs J-69 to J-72. It 13 requested 
that those paragraphs be considered as part of this 
phase of the summation. In addition the attention of 
the Tribunal is invited to the evidence of Defense wit- 
ness KUDO, Tadao, of the Foreign Office; who states 
that unimportant protests were referred to the Prisoner 
of "ar Information Bureau but important ones were re- 
ferred to the Vice-Minister of mate 

KE-22, In vies of the fact that KIMURA mas 
later to become Commander-in-Chief of the Burma Area 
arty it is rather a coincidence that all of the pro- 
tests received on behalf of the British Commonwealth 
during his term of office as Vice-"”iniater were protests 
against the treatment meted out to prisoners of war in 
Burma. In addition on behalf of the United ttates of 
America a protest was received as to the treatment of 
prisoners of war and interneés in the Philippines and 
China. All of these protests have already been de- 
taiied in paragraphs J-74 to J-76 and J-105 to J-110: 
To only one of these protests is any reply made and 
that reply is a false denial o? the facts ilere? 
It as the duty of KIMURA in common with ether officials 
at the War Ministry to ensure that these protesta rere 


adequately investigated, and if they were founded on 


| 
f 
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happened, it is aubmitted that the Trioural strouiddros— 


the inferance that the Japanese War Ministry did nothing 
to remove the cause of complaint. Similar reasoning 
applies to the ather protests. Hnd the War Ministry 
received misleading 1Aformation fron Jepanese field 
commanders as ta the manner in shich prisoners were 
treated the Defense would certainly have placed evidence 
af such informaticn before the Tribunal. 

KK-24, It is subzitted that KIMURA had a duty 
tn cause the conditisns complained of in Allied pro- 
tests to be renedied ond that his failure to d? so 


proves that he deliberately and recklessly disregarded 


his duty to take adequate steps t^ secure the observance 


and to prevent breaches af the Conventions and the 
Lars and Custams of War >t least in regard to prison- 


ers in these areas covered by the protests. 
KE-25. In March, 1942, he arranged to send 


British and 4mertcan prisoners of war t^ Korea for the 


purpase of stamping out the respect and admiration of 


the Korean people for Britain and America. Tw avoid 


repetition reference ig made to paragraphs J-123 to 


3-124 where the history ^f tha transaction is revealed. 


KIMURA's attitude tom-ards prisoners of war is shown 


rticularlv in his carplrint thet the accommodation 


pa 
ia 


which it nas proposed ta provide for the prisoners 


fact, to remedy the state pf affairs which rave rise 
te then. 

KK-23. The conduct of all affoirs relative 
to the treatment of prisoners of war was placed under 
the Prisoner of War Administrative Division, hich vas 
a Division of the War inistry > Prisoners of war 
canps themselves were to be administered by the con- 
meander of an army or of a garrison under the general 
supervision of the lWinister of War. ; By Imperial 
Ordinance it was provided that the Vice-Minister shall 
assist the Ninister, coordinate the affairs of the 
Finistry, and supervise the affairs of the Bureaus and 
ERTAN The Vice-Linister then had a very real 
responsibility in regard to the trentment of prisoners 
of war. It canrot ba said that he was misled by re- 
ports received from the theaters of war. Consider the 
pratest against Brttish prisoners being compelled to 
clernn the streets of Rangenn. He knew that this was 
true because it sas accompanied bv a phottgraph from 
the "Japan Times ond Advertiser." i If anything had 
been done tn remedy this state of affairs one vould have 
expected the Defense t^ have placed evidence of 1t be- 
fore the Tribunal. As this vas not done, and aa the 
Defense are in the best positi-n to know what really 

(KK-23. a. Ex. 1965 (page 2), T. 14,439; b. Ex. 1965 


d. Ex, 2022(1), T, 14,754.) 


tac good. 
KK-26. KINURA wis present nt the conference 
held obcut the end of April, 1942, when tha treatment 


of prisoners of “ar mas dixcussed. In spite of the 


pratest of the Chief of the Prisoner of War Information 
Bureau that it was contrary tn the 1929 POY Conventirn 
TOJO decided that .all prissners including officers 
should bo made to M That this policy was adopted 
is cnrroborated by addresses delivered by or on behalf 
nf the nceused TOJO from May to July, ees 

KK-27. KIMURA also knew of the use of prisin- 


ers of war in work having a direct connection with the 


himself authorized Hie For a fuller discussion the 
Tribunal is respectfully referred to paragraph J-122 
hereof... 

KK-28. KIMURA ras alsa amnro that the sath 
net to escape, which was contrary ta Article II of the 
Hegue Ccnvantion 1907, was being compulsorily adnin- 
istered to prisoners of et He sas so ndvised by the 


Chief of ftaff of the Korean Army in October, 1942, and 


took nn steps t^a prevent it. 


operations of var. Not only did he know ^af it, but he 


(KK-25. n. Hx. 1973, T. 14, 512. 
- e. ™, 14,289-90; b. Ex. 1960-4, T. 14,423-21. 


+ as Tx. 2010, T. 14,716; Ex. 1970h, 7.'14,479; 
Ex. 1969; T. 14,491. 
K228. a. Px. 1975, T. 14,520.) 
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K-29. During KIMURA's tenure of office there 


was no Parliamentary Vice-Minister and KIMURA appear? 
to have carried out the duties of that office in his 
capacity as a Government Committee Member attending 
patters under the jurisidction of the ar ?tinistry 


a. 
for the Diet. On the 17th February 1943 KIVURA 


attended the Diet in that capacity to explain proposed 


amendments to the Prisoner of War Punishment Law 1905. 
Although the latter law itself was contrary to the 
Kague Convention 1907 and the Geneva PO% Convention 
1929, it had been made prior to those Conventions. 
One would have expected any amendment to be in the 
direction of bringing it into conformity with the pro- 
visions of those Comment tants Thir was not so, 
however, as the effect of the arendments were to make 
the penalties more severe. Reference had already been 
made in paragraphs J-124, J-126 and J-129 to this law 
in ennnection with the compulsory administration of 
oaths rot to escape. Article 7 of the amended ue 
E 


has its counterpart in Article 3 of the 1905 law. 


providing penalties ranging from death to hard labor 


in the case of mass escapes. Both of these laws clearly 


KK-29. a. T. 31.762-4 
. Px. 1966, T. 14,477 
» Fy. 3133, T. 27,909 
ex. 1965 (p. 30), T. 
Fy. 3153, T. 27,09 


from Nctober, 1942, onwards were conveyed by Southern 


Army headquarters to the War Ministry at Tokyo. 

Penorts were certainly being sent to the PO” Informa- 
tion Rureau monthly at a later date, as there is evi- 
dence of a monthly report submitted in “eptember, 1943. 
There is no reason to believe that the submission of 
such reports was not in accordance with a repuler prac- 
tice which had been adopted at least since September, 
1942. We do know from the evidence of the late Colonel 
Wilde that an office was kept by the Japanere at 


c 
Changi for submitting such returns. 


Yf such informa- 
tion ras given,then KIMURA, as a member of Imperial 
General Feadquarters, must, along with the "ar 'tinister 
and the Chief of the General Staff, take the responsi- 
bility of ordering in February, 1943, the speeding up 
of the work by three months and thus greatly increas- 
ing the already growing death rate. F 

KK-31. Reference has already been made ta 
the trial of the Doolittle Fliers in paragraphs J-152 
and DD-81 to PD-84, KIMURA took part in the confer- 
ences as to what was to be done with there fliers. 
The evidence is that he sided with TAJO in urging that” 
KK-30. b. Ex. 1988, T. 14,609 


c. T. 5387 
d. "x. 475 (p. 8), T. 5513 


b. 


violate both tha Yane and the Geneva Convention". 
although, as has been said before, the 19C5 law was 
not in violation of International Law at the time of 
its creation. KIMURA in his address to the Diet makes 
no "reference to the fact that bath the 19°5 law and 
the proposed amending law were in contravention of the 
Conventions. It 1s submitted that, irrespective 
whether this omission was due to a poliev of his own 
or to a policy laid down by the Tar “‘inistry, KIMURA's 
frauduient failure to bring the true state of the law 
to the notice of the Diet canstitutes evidence of an 
attetpt on his part to cause Japan to contravene its 
legal dutv of observing the provisions of the Conven- 
tions. 

KK-30. “eference has been made in paragraphs 
J-27 to J-36 and paragraphs J-80 to J-92 to the con- 
struction of the Burma-Thailand Railway. KIMURA‘'s 
Tesponsibility lies firstly in that he took part in 
the decision to use prisoner of war labor for the eon- 
struction of this railway, rbhich for the reasons given 
in the aforementioned paragraphs, the Prosecution sub- 
mits, was to be used for the purpose of carrying on 


a. 
military operations. In the absence of evidence to 
the contrary one must assume that the reports of the 


death rate amonp prisoners erployed on the railway 


KK-30. a. T. 14,634 


they he dealt with leniently, but in spite of this 
the decision was carried over their heads that they 
should be tried under ey post facto legislation making 
ther triable by e military court set up for the pur- 
pose and making them subject to the death Pena AS 
Whilst the fact that KIMURA opposed this course of ec- 
tion may be of importance as regards penalty, it is 
submitted ther it does not evyonerate him from guilt. 
As Vice-“inister he qas a memper of a conference which 
was called on to decide whether some action illegal 
under International Law should be taken against there 
prisoners of war. It was decided against his opposi- 
tion to puftrue this illegal course of action. His 
clear duty is to relinquish his appointment as Vice- 
Minister for Yer, but instead of doing this, he inmed- 


lately takes stens to give effect to this illegal 


decision. 

KK-32. To offset the whole of the evidence 
against KIMURA the Defense have called evidence drazing’ 
a picture of KIMURA as a figurehead, passively carrying 
out the policy of the War Minister, having no important 
duties of his orn and having no control over any of 


KK-31. a. T. 14,387, T. 29,041-5 
b. %,. 1992-3], T. 14,€66-70 
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the Bureau Chiefs in the “lar Ministry. True it ie 


that in the absence of the Minister for Yar the Vice- 
Minister did not take his place in the Cabinet. But 
it 1s very clear from the evidence of TANAKA, Ryukichi. 
rho has invariahly show a friendly disposition towards 
KTIMURA, that in the absence of the accused TOJO, the 
accused KIMURA har carried out the duties of the ‘ar 
Minister other than those relating to Cabinet matters 
such as Policy making, politics, economics and diplo- 
macy. Part of the duties of the Vice-Minister of War 
are set out in the War Ministry General Affairs Repuls- 
Horii and these include some very important duties 
which have already been described in paraspraph 4 hereof. 
In addition these repulations show that before any 
important matters are formulated by the Fureau Chiefs, 
they must receive the approval of the Minister and 
Vice-Minister for War, and similarly none of the Bureau 
can carry any decision into effect without the approval 
of the Minister and Vieu miniete se It seems incon- 
celvable that a man of KIMURA's background and carry- 
ing the rank nf Lieutenant General, a rank senior to 
all others in the War Ministry except the War Minister, 
FX-}2. a. Fx. 3391, T.31,670; Fx. 3357, T. 32,715; 


Px. 3364, T. eos, Px. 6 By 
eS EEEE: 31,751: Px. 3368. T.31,802 


c. Py, 3348, T. 31,658; Fx. 3365, T. 31,76 
d. x. 3348 (arte. 30, 40), sake? a 


ba aches of the laws ond customs of rar and‘of delib- 
erately and recklessly disregarding his legel duty to 
take adequate steps to secure the observance and 

to prevent breaches of such Laws and Customs of 
Rer. 


V. ACTVITIPS REMECN THE 11th MARCH 194) 
ND THE JAPANESE SUPRNYNDYA. 


KK-34. ^n the llth Merch 1943, the day that 
he wee relieved of his post as Vice-Minister for ar, 


(E 
KIMURA was appointed War Councillor. 


KK-35. On the 30th August 1944 he was appoint- 

ed as Commender-in-Chief of the Jenanese Armed Forces in 
a. 

the Burma area = and took over command of the Nurme Area 


b. 
army in the siddle of September. 1944, 


YE-36. In eddition to the generel respon- 
eibility in respect of war crimes which atteches to 
all of those taking part in the conspiracy referred to 
in Count 1 of the Indictment, 2 more epecific rerpon- 
sibility is laid on the shoulders of KIMURA for the 
ver crimes committed in Purma, his pres of commend. 
uring this period. 

FK-32. ^n the 27th Jenuary 1945 rt Fsipen, 

pies, rhish Gea by) 


aba fee hth oh ey Pl) 
+ T. 31,729 
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— 
should be given a position in “hich he could he nothing 


but a figurehead. On the other hand, he may have in- 
variably agreed with the "inister's policy and to that 
eytent have seemed a figurehead, but in that case he 
must take the responsibility for the decisions insofar 
as they involve the commission of offenses against 
International Lar. Finally, let us consider a con- 
temporaneous opinion of him given at a time when the 
expounder had no motive for lying. I refer to German 
Ambassador ntt, who, in May, 1942, in a despatch to 
his ovn government recommended him for the Grand Cross, 
pointing out that as Chief of Staff of the Krantung 
Army he had especially worked on behalf of Germany, 
that as Vice-Ninister of War he was one of the prin- 
cipal advocates of German-Japenese military coopera- 
tion, and that his personel relationship to TOJO as 
well as his (TOJO's) primary preoccupation in hig po- 
ition of Prime Minister heve enhanced his (KIMURA's) 
influence on the leadership of the War Ministry es 
tell as his position in regard to the other Vice-Min- 
isters to a marked IUEN 

KK-33. It ís submitted that during this 
Period of his carcer KIMURA has been shorn to have 
been guilty of ordering, authorizing and permitting 
Kaa e- “x. 12972, T. 11,349 


ebout 40 miles northeast of Mendeley, 621 Indien 
prisoners of war were confined in a room 25 feet square. 
Tach received es food one small rice ball per dey. 

By the 9th Maren 1945, 200 had already died from sick- 
ness and starvation. On that date six were removed to 
Yanghai and subsequently en attempt was made to behead 
them, but one survived. Of the prisoners left behind 
at Feipaw nothing is knon as to their tatata The 
Japanese retained control of “andelay until the 21st 
March 1945 £o there was no reeson why these prison-rs 
shnuld not have been evacuated elmost immediately after 
their capture in E D On the 7th February 1945 
four Royal Airforce personnel vere cxecuted without 


e. 
triel in “oksokwin Reserve Forest. at the end of 


April, 1945, four Burmese vere crecuted without triel 
d 


near Weonzeda, ` errly in Mny seven Nurmese and two 


allied airmen were beheaded without triel at Ongun 
e, 
Cemetery, and at Tharreweddy seven Burmese were shot 


by the Kenpei Tai. Fech of these pleces wos within e 


radius of 60 miles from Rengoon vhere, at that time, 
E- 
had his headauarters. 


KK-38. At the New Law Courts Anney, the 


rx. 1553, T. 12,983 
rx, 3090. T. 27,598 
ex. 1547, T. 12,976 
Tx. 1943. T. 12,973 
Tx. 1944, T. 12,974 
_ Fa. 1546,. 1 12,976 | 


nhang 


Te 27,604 


Kempei Tai gaol et Aengoon, the prisoners tere so 
bedly besten after en attempted escape thet seven of 
them died, another seven eirmen imnrisoned at this geol 
died of iictrbptments Reference has clready been 
mede in paragraphs J-8 to J-10 to the conditions et tha 
Rangoon Gaol Prison Camp. This prison ces notorious 
for the fect thet captured eirmen were there held in 
solitery confinement for long periods, thet they were 
sterved ond beeten cnd not provided with medicel sup- 
plies or ettention. The prison commender, Captain 
TaZUMI, and the medicel officer, Lieutenant ONISHI, re- 
ceived stntences of seven years imprisonrent and ¢cceth 
respectively on their trisl before £ Wer Crimes Com- 
mission Court on c cherge of reing perties to ill-treat- 
sent ceusing the deeth of 17 prisoners of wer et thet 
bea 

KK-39. KIMUNA's heedousrters vere moved from 
Rengoon to Moultein at the end of April, 1965. The 
picture changes; from thet time onwerds we find thet 
the etrocities sare committed pt or in the vicinity of 
Moulmein. On the 20th Junc 1945 a Burmese is tortured 
ta deeth by the Kempei Tei rt “yoikto for failure ta 


K-38. 2. x. 1541, T. 12,970 
fy. 1541, T. 12,970 
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were tzien fram the ‘oulmein Geol nnd shot by the Kerpei 
£. 


Tei. Four merincs who hed been held trere since 


april. 1945, discpperred without any trece and must be 
b 


presinrd to be deed, z whilst six Burmese died sfter 


their release ty the Allies ce p result of tortures 
Es 
inflicted by the Kerpci Tei. 


KK-41. Until Decemrer, 1944, the internment 


cemp at Tevov res under the commend of the Independent 


a. 
24th “ived Prigede, e unit under KISURA's commend. In 


thet cans the internees men end women were strrved cnd 
berten, in desperrtinn they ete dogs, rats end enckes, 
to keep themselves clive rs 9C per rent of them suffered 


from neri beri, pellegrs fnd other forms of nrinutri- 
tion. i 


1539, T. 12,9€8 

a 1581, 7. 121970 

- 1941, T. 12,970 
ie ick Eee BS rA a me 
1555-8, T. 12,991-4 


givn information about ellied perctroops; * four deys 
leter ct Mhaing the whole populace of the village res 
arrested end mechine-gunned because they rere elleged 
to herve assisted the ellies. ‘In £11, 97 were murdered 
on this Eion os On the 7th July 1945 et Kelegon 630 
Rurmese, the entire populetion of the villege, were 
messecr2d end thrown into ahs Kelagon res 10 miles 
from Moulmein where KIMURA hed his headquerters. The 
mossecre res cerried out on the immediate orders of 
Bettclion Comnander Major ICHIKATA, who etated thet he 
had received orders to clean up Kelegon cnd thet it 
would be P11 right if he wiped out the vhole villege 
and killed ell the villerers. The reason for the puni- 
tive action wos thst Kelreon war alleged to have heen 
essisting pareto The Kerpei Tal was olso very 
active. At Shanzu villege which 12 quote close to “oul- 
mein, the Kempei Tai arrested «nd kiiled seven Burmese. 
At Kankoreik 20 suspects were tortured to death, and 

st Tankera nine Burmese rere ON All of there 


murders took plece in July. 
KK-4C, Tn Houlmein itself on the 24th July 
1945, 27 Rurmese vhn vere suspected of political offenses 


K-39. b. 5. 2537, T. 12,965 

. Px. 1538-9, T. 12,966-8 

ae 1529- al, T, 12 968-70 

a. “x, 1540 (p. 1 4 5), T. 12,969 
k Re. 1941, T. 12,970 
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KK-42. What answer is mede to these 
allegations by KIURA's eitnessas? They do not deny 
that these war criresS were in fact committed. Thay 
do dany that these crimes came to their knowledge, 
and say that they therefore made no report of then 
to Burma Area Army Headovarters. >” As to the murder 
of the 27 Burmese taken from the Hovlmein Gaol and 
the Kalagon Incident there is evidence that, when 
told of them after the war, KIMURA denied all know- 
ledge of the bteurraneeni S They say that KIEURA 
stressed and advised that the Javanese strive to win 
the confidence of the Burmese people to enforce 
strict discipline and to raise morale."" It was 
also said that KIMURA was so earnest to win the 
friendship of Burma that he published a pamphlet 
setting out the attitude to take towards the Burecsare’ 
After the attack on Japanese forces by the Burmese 
National Army at the end of March 1945, KIMURA is 
said to have ordered that the Japanese should not 
take revengeful action and that they should carry out 
only the minimum punitive action necessary for 

, T. 27563, T. 31725, T- 31720. 
T. FE T. 27610, T. 31722, 


T. 31744. 
T. 27600, T. 27603, T. 31744. 
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operations." There ts some suggestion that. owing 
to the hasty retrea’. from Rangoon to Moulmein in 
May 1945, and air raids at the latter place the 
Haadquarters could not function properly.” It is 
not clear whether this is advanced as a suggestion 
that atrocities may hava been committed by uncontrolled 
stragglers, but it is hard to read anything else into 
it. 

xK-43]- As to Rangoon Gaol Prisoner of War 
Cenp the defense contended that conditions there 
were good. This argurent has already been dealt 
sith in paragraphs J-8 to J-10 and in order to avoid 
repetition the Tribunal is respectfully referred to 
those varagraphs for both the defense's contention 
an its refutation. In addition the defense contended 
that this camp was not under the control of thé Burma 
Area Army but was under the command of the Chief of 
Prisoner of War Camps, Kalay, who in turn was 


directly under the command of Southern Army." The 


defense also claims that the treatment of internees 
at the Tavoy Internment Oamp was good. ”" 
KX-42. 


e. T. 27561, T. 27580. 
f. 1, 27578, T. 27606. 


a. T. 27538, T. 27584. 
ù. T. 27542, T. 27588. 


September 1944, tt is reasonable to assume that it 
was investigated, if at all, curing the period of 
his commandership.?* 
xK-45. It is submitted, that, particularly 
in the light of this special knowledge, KIMURA as 
Commander in Chief of the Burma Area Army could not 
disoharge his duty to protect prisoners of war and 
the inhabitants af occupied countries, by merely 
telling his officers to preserve discipline and by 
publishing pamphlets telling his troops how to treat 
the Burmese. We have not had the pleasure of reading 
this pamphlet, but the policy of the Japanese does 
not seem to have had any appeal to the members of 
the Burmese National rmy. Can any sane man believe 
that KIMURA instructed the Japanese not to take 
revengeful action against the Burmese, when he knows 
that within 10 miles of KIMURA's headquarters the 
whole population of Kalegan, 630 men, women and 
children, were murdered? Obviously no battalion 
camander would have committed this massacre if he 
kass that it was in @irect violation of his General's 
orders. The atrocities were nowhere committed by 
uncontrolled stragglers; they were committed by 
au 


4. Ex. 2022(10), T. 14764; Ex. 2022(20) 
2. 14785-7. 


KK-44. Before discussing in detail the 


defenses raised, I invite the Tribunal to consider 
the special knowlecge that KIMURA has already been 
shown to have as regards the fact that in the past 
war crimes were frequently committed by the Japanese 
and particularly his knowlecge of war crimes having 
been alleged to have been committed in the Burma area. 
As we have already seen, in October 1941, at the 
latest he received information that must have put 

him on his guard against the natural Japanese pro- 


a- whilst he was Vice- 


pansity to commit atrocities. 
Minister for “ar three protests had been sent to the 
War Winistry in respect of atrocities committed in 
Rangoen alone,”* and ef these, two related to the 
Rangoon Gaol itself. In the same period there was one 
long American protest relating to treatment of prison- 
ers of war in China and the Philippines.°* Moreover 
since assuming command of the Burma Area Army he must 
have been informed of a protest lodged on the 4th 
July 1944 os te treatment of the prisoners in the 
Moulmein area. It wasn't answered until the 15th May 
1945, and as KIMURA took over command on the 12th 
mss. 

a. Ex. 3366. T. 31785. 

b. Ex. 2022(1), T. 14754; Ex. 2022(3), T. 14754-6 


Ex. 2022(6), T. 14760. 
©. Ex. 2024(1), T. 14795. 


regular units or membars of the Kempei Tai, 
KK-46. The contention that the Rangoon 

Gaol Prison Camp did not come under the control of 
the Burma Area Army 1s given the lie by Captain 
TAZUNI, the Commandant of the Camp, who is now 
serving seven years’ imprisonment for his 111- 
treatment of prisoners of war. He says that from 
the time he took charge of the Rangoon Camp on the 
15th March 1944 he was placed under the command of 
the Commander of the Burma Area Japanese Army, and 
that the latter put him onder the command of the 
73a Line of Communications Sector.°* The 73d Line 
.ef Communications Section was a unit under the 
eontrol of KIMURA." ‘AZUMI in his statement says 
that he never received any orders from Southern Army 
headquarters but that he was being "ordered and 
directed by the Commander of the Burma Area Japanesa 
Army in connection with the execution of business.""* 
Rone of the witnesses called by tha defensa evel 
visited tha prison camp until after the cessation of 
hostilities and there is no evidence of the camp aver 
having been visited by anyon on KIMURA‘s Rahat tes 
The Burma Area Army was responsible for supplying 
aé. 

Br Betagags T 27965. al ge 20808, i. 27592. 


food and medicine to the prison camp. This was done 
through the Line of Communications Section." Although 
reports of deaths of orisoners were made to the 

Burma Area Army Headquarters, no inquiries into 


these deaths were made either by or at the instance 


of that Headquarters’? or any other body. 


EX-4?. The prosecution submits that KIMURA 
has wholely failed to carry out his duty of protecting 
prisoners of war and the inhabitants of occupied 
Burma from being murdered or ill-treated by his 
troops, and that in view of the special knowledge 
that he has been shown to have had, and in view of 
the fact that many of the crimes alleged were committed 
either at or in the vicinity of Rangoon and Moulmein 
where he had his headquarters at the relevant time 
this failure constitutes a deliberate and reckless 
disregard of his legal duty ta take adequate steps 
to secure the observance and to prevent breaches of 
the Laws and Customs of “ar. In support of this 
submission tho prosecution relies on the facts and 
argument set out in Part J of this summation in 
eddition to the matters referred to in paragraphs 
KK-34 to KK-46 hereof. 

K-46. 


e. T. 27548-9. 
T. T. 27554, T. 27594. 


KK-50. Paragraphs KK-20 to KK-47 establish 
nis guilt on Counts 54 and 55 of the Indictment. 

If the Tribunal please, Colonel Fixel 
Fill carry on with the presentation of the case 
ngaicst KOISQ. 

THS PRESIDENT: Colonel Fixel. 


VI. CONCLUSION. 

KK-48. The prosecution submits that KIMURA 
Should be convicted on all Counts on which he has 
been cherged, other than Counts 2, 44 and 53. Without 
limiting itself in any way the prosecution, in 
support of its submission, refers particularly to 
certain paragraphs of this phase of the summation 
and contends that such paragraphs read in conjunction 
with the general phase of the summation establish his 
guilt on the Counts previously referred to in this 
paragraph. 

KK-49. Paragraphs KK-3 to KK-9 so read 
show him to have become a party to the conspiracies 
charged in Counts 1, 3, 4, and 5. Paragraphs KK-10 
to KK-19 and KK-32 set out evidence of material 
assiatance provided by him in seeking to achieve 
the objects of trose conspiracies. Fis guilt on the 
first of these Counts, or on the remaining three of 
these Counts, would automatically establish his guilt 
on Counts 6 to 17, 20 to 22, 24, 27 to 32, 34 and 37 
to 43, provided that the facts alleged in such Counts 
have been proved to have taken place. In the general 
phase of the summation the proof of such facts has 


bean outlined. 


MR. FIXEL: KOISO 

1. Charges against KOISO. 

LL-1. Counts 1-5 charge KOISO with con- 
spiractes to wage wars of aggression and in violation 
of International Law. 

Counts 6-17 charge KOISO with planning and 
preparing wars of aggression cgainst the n-tions 
hereinafter nrmed, between Janucry 1, 1928 and Sep- 
tember 2, 1945; namely, in count 6, the Republic of 
China; count 7, the United States of America; count 
8, the United Kingdom of Great Britain and northern 
Ireland ond oll parts of the British Commonwealth of 
Nations; count 9, the Commonwealth of Australia; 
count 10, New Ze-land; count 11, Canada; count 32; 
India; count 13, the Commonwenith of the Philippines; 
count 14, the Kingdom of the Netherlands; count Ss 
the Republic of France; count 16, the <ingdom of 
Thailand; and count 17, the USSR. 

Count 18 charges KOISN rith inittoting a war 
of aggression against Chinn. 

Count 26 charges KOISO with initiating a war 
of aggression against the songolian People's Republic, 

Count 27-32 charge KOISO with waging wars of 


aggression against Chinn, the United States of America, 


tha Commonwealth of the Philippines, the British 


a nw 


Commonwealth of Nations, ond the Kingdom of the 
MWetherlands. 

Count 34 charges KOISO with wcging a war of 
aggression azainst Theiland. 

Count 36 charges KOISO with waging a war of 
aggression against the wongolian People's Republic 
and the USSR. 

Count 44 charges KOISO vith murdering POW 
aeabers of arced forces and civilians. 

Counts 48-50 charge XOISO with specific acts 
of murder at various places in China. 

Count 51 cherges KOISO with specific acts 
of murder at specific places in mongolio and the 
USSR. 

Count 53 charges KQISO with conspiring to 
Commit treaches of the lew and customs of war in re- 
spect to the treatment of POW anà civiliam internees. 

Count 54 charges KOISO with authorizing and 
fomenting the offenses mentioned in Count 53. 

Count 55 charges KOISO with deliberately and 
recklessly disregarding legal duty to take adequate 
steps te prevent the breach of conventions and secure 

observance of the laws and custoas of ror. 


2. KOISO's activities prior to the aanchurian 
[Inciaent, 
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LL-3. KOISO hod becone e member of Kokuhon- 
sha £ociety in 1924 and retrained a member until the 
society sasanpenredss™ He attended 2 meetinz of 
this organization in July 1931 at which HIRANUMA 
also res renee He could not reweiber whether 
aRAKI ens or tas not present. He knew that HIRANUMA 
was president of the Kasuhonshede 

LL-4, The Kokuhonshs Society (Foundation 
of the State Society) hed cs its porpose the foster- 
ing of the spirit of nationalism, bolstering the 
foundations of the state and the exaltation of the 
national Ping KOISO asserted that he effiliated 
ith this society because the fundamental character 
of the state cas not fully clarified and he decided 
thet it would be a good thing to secure an under- 
standing of the true character and spirit of Japan 
through the magazine published by the organization. 
KOISO denied being a member of the Aakunieny, ~ 

LL-5. Thus it is scen that in the critical 


years before the Manchurian Incident, KOISO was more 


than a military man unecr orders of his superiors. He 
Sas a supporter of »,irsonsa and movements heving as 
their ultimate objectives, forceful ceasures for the 
Led. a. T, 732,273 Lind. n, Ex, 164, T. 1,636 


DAT Sear be Te 32,26 
o. T. 32,274 c. T. 32,281 


(a) His affiliations. 

LL-2. From 1929 to the outbreak of the san- 
churian Incident, o movement led by GXAWA having os 
its objective the settlement of the Manchurian Brel 
jin by the establishment of a people's movement, 
gradually aroused the interest and assistance of the 
aS es KOISO, ITAGAKI, DEHIHARA, General TADA, and 
others prominent in Army circles, made it possible 
for OXAYA to openly deliver lectures at the Army 


d 
General Staff.. In additien, CKAWA lectured through- 


out Japan in 135 places vith audiences of over 100,000." 
His aim was to arouse the Japanese so that Gy would 
"brave fire and water for their motherland." He 
urged the unification of public opinion on foreign 
policy and stuted that the solution of the sanchurian 
problem was an absolute condition to the very exis- 
tence of chan He advoceted world supremacy for 
Japon; urged Japan to prepcre for war with the United 
States, and attacked the principle of the status auc 
among ARS .It was with ths advocate of oggres- 
sion that KOISO aligned himself, and, as will be later 
seen, became entangled in the arch Incident, 


LL-2. 


15,597 
8 
15,602 


exp>nsion of Jzpan, by war, if nccess-ry. 

(b) His official position and connection. 

LL-6, KOISO was coorissioned an infantry 
second lieutenant in June 1901; he ras promoted at 
various intervals, becoming mujor General in December 
1926. In august 1930, he became Chief of the Lili- 
tary affairs Bureau of the war winistry, which posi- 
tion he held until 29 February 1932, when he was 
named Vice War Mna ee 

LL-7. The Military Affairs Bureau had fivc 
sections: the Military Affairs Section, the kilitary 
Service Section, the Conscription Section, the Dcfens- 
ive Preparations Section, and the Horse Administration 
Biction:: 

LL-8, Metters concerning Generel Staff 
Hendouarters were under his ENOAT as vell as 
catters regarding normal army reap tention including 
as peacetime and wartinc orgenizations. General 
TATEXAWA, Chief of the Second Section of the Army 
Gencral Staff, whose name is linked to KOISO as 2 
Plotter of thc @larch inatdenbye wes strongly of thc 
opinion thet unless Manchuria were seized by Jepan, 
it would be impossible for Japan to becore one of the 


LL-6- n. Ex. 3375, T. 32,205 LL-7. =. Ex. 3395, T. 32484 
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powers of the world as a highly developed national second conference, explained the plan to him. At this 


defense ate S It was the same General TATEKAWA meeting KOISO said that he concluded that the plan 


a. 
who was sent to Kukden by the General Staff, after was reckless. Nevertheless, instead of dissociating 


KOISO breached the need for action by the Central himself from participation therein, he ordered his 


Authorities to stop impulsive movements by the subordinate NAGATA to examine the plan to find out 


Xwantung Army, and who failed to carry out his whether the plan had consistency”: because, as he naw 


instructions claims, the matter had to be reported to the War 


(c) His Connection with the larch Incicent. 
LL-9. The larch Incident was a plot 


Hinister and he sai no nlan could be submitted to 
the War hinister in which there was any inconsistency." 


engineered by OKAWA, but participated in by TATEXAWA, Just why a plan of this kind which had no relation to 


NINOMIYA, and KOISO, Lt. Col. HASHIMOTO, SYIGE7UJI War Department affairs had to be presented to UGAKI, 
and others," to enable the masses to express their the War Hinister, was not explained. 
disapproval of the Diet, then in session, by means LL-11. Although the plan finally was can- 


of a mass demonstration and a bombing in the vicinity celled, due to UGAKI's refusal to permit the same to 


a. 
of the Diet. It was expected thet the ensuing be executed, the action planned, and the measures 


turmoil would necessitate the declaration of martial adopted, indicate definitely that the participants 


law, the overthrow of the Cabinet, and the plan was Jere motivated by a desire to solve the Kanchurian 


b. 
to install War Minister UGAXI as Premier, thus din a (iG! Cech resis Chapa SEGRE GRMCRe 


oe 
centering politica) power around the Army asa ment," and at the same time set up a new political 


LL-10. KOISO denied any connection with the power centering around the army. ` 


LL-10. 
initial plot but clained that OXAWA first broached a. T. 32288. 


the matter to UGAKI, and later, returning for a a z: ria 


LL-8. 
d. TANAKA, Ryukichi, T. 2002-3. k-n. m E 


LL-9. We fo Mois 
—- c. 2. 15681. 
San a. 1927-8, ; So,- 
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LL-12, In working cut the plan, KOISO and KOISO, who claimed, on cross-examination that | 


gradually "come to be involved" and later "took the Military Affairs Bureau had no responsibility 


a. 
charge of everything," and it vas ogreed betrecr in connection with the bombs, was more concerned as 


OKAWA and XOISO, that OXAWA vould represent the to their return than anyone else, including General 


civilians and KOISO would represent the Army. MUTO, who he says they were charged to. 


LL-13. TATEFATA, Yoshitsugu, Chief of the THE PRESIDENT: We will recess for fifteen 

Second Section or the Army General Staff, made minutes. 

available for OFAWA's use, 300 imitation barbs in (Whereupon, at 1045, a recess was 
a. 

connection with the proposed bombing. After it was taken until 1100, after which the proceedings 

decided ty USAKI that the plan should be abandoned, vere resumed as follows:) 


KOISO requested tha return of the bombs from OKArA, 
SHIMIZU and finally he intervened with Marquis | 
TGKUGAWA, because he felt the prestiga of the army 
Would suffer unless the bombs were recuenredber He 
did not seize the bombs by using military authority 
because he claims that the bombs belonged to the 
infantry school which was under the jurisdiction of 
the Inspectar General of Education, a separate branch 
of the Army from the War Ministry.” It is interesting 
to note that General HUTO, Nobuysshi, now deccased, 
Bho was Inspector General of Military Education at 
that time, showed no interest whatsocver in the matter, 
— T. 32285-6. 
te 


` . T. 32298-97. 
T. 15583- yi T. 32298 


MARSHAL OF THE COURT: The International 
Hilitary Tribunal for the Far East is now resumed. 

Mh. FIXEL {Reading continued) UL-14, Apart 
from OKAWA's statements as to KOISO's participation in 
be March Incident, there is testimony of IShIHAKA that 
there were "rumors" at the time of the incident, that 
the principal figures in it were KOISO, UGAKI, NAGATA, 
and other officers in the har Ministry. HASHIMOTO, 
on taking the stard, testified that KOISO's connection 
with the incident cas his attempt to secura the return 
ef the passa although he previously stated in 
interrogations that KOISO was cne of the planners of 
the March and October Inetdunt act KOISO himself 
insisted on the stand that he was not a participant, hut 
aL the contrary had warned the Vice Chief of the General 
Steff of the impropriety of officers participating in 
a pla. of tha nature of the March incident 

LL-15. In evaluating the evidence pro and 
con as to KOISO's relation ta the March Incident, the 
conclusion must be reached that KOISO was a conspirator 
in the plot. His actions in relation to OKAWA, when 


OKAWA presented his plan to him are rot consistent 


LL-14 
a. T. 22,202 
b. T. 26,807 
ca Ta 15,676-7 
de Ta 32207. 
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(c) he asked OKaWh to read the plan to him after it nad 


e 
been reduced to writing; (d) he made pencil notations 


of the plan and took these notes to the War Mintster;! 
(e) he ordered NasGaTa, his subordinate, to exaine the 
pian to detarmina whether it vas consistent;~ (f) he 
reported the plan to the War Minister” in spite of the 
fact that the plan was not consistent; (g) one or tvo 
Cays later KOISO went to see UGŁKI and asked for his 
resection These octions snow KOISO'g determined 
icsistence to secure UGAKE's consent to the Proposal, 
and his active participation in the plot. 

LL-16. These facts and admissions show not 
merely a disinterested passiva attitude on the part of 
KOISO, on a matter which was not proper for considora- 
tion by a Chief of the Military Affairs Bureau, but 
indicate a close cooperation betwaan KOISO and the chia 
conspiratcr, OKAWA, aiming at the acceptance by the War 
Minister, of a scheme to create a coup d'etat, having 
as its ohject placing the military in the saddle, as 


tha first step toward solving the kanchurian Incident. 


LL-15 
T. 32,290 
T. 32,291 
“Te 32,291 
T. 32,292 
T. 32,292 
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with his claim of non-cartictpation. It is idle for 
him to say now that he referred GKAWA's plan to NAGATA, 
his subordinate, to determine the consistency of the 

plan because the matter could only be reported to the 

War Minister if it was consistent, because the plan 

was never found consistent by NAGATA, and because he 

took the matter up with UGAKI, the War Minister, one | 


examination.” On the basis of this undisputed evidence, 


or two days after he had given the plan to NAGATA for 


KOISO did present an inconsistent plan to UGAKI notwith- 


standing his testimony that only congistent plans could 


be presented to the “ar Minister. Either KOISO felt | 


that the plan was consistent when he saw UGAKI, or he 
was determined to secure the consent af UGsKI despite | 
the plan's inconsistency and absurdity. KOISO's prezent ' 
condemnation of the OKAWA plan does not fit into the 
pattern of the actions he took sixteen years ago. At 
that time he seemed so interested in the plan to over- 
throw the Cabinet that (a) he gave OKAWA a hearing ard 
became familiar with the planes (b) he directed ChAWA, 
pursuant to UGAKI's order, to put the plan in nE A 
ee 22,251 

32,292 


32,290 
32,290 


(d) Eis Felation to the Mukden Incident. 

LL-17.. KOISO became apprehensive of the 
critical situation in Manchuria in the summer of 1931 
and spoke to MINAMI and the Vice Chief of the General 
Staff about it.® He claims he did not mention T..TEKAWA's 
nane as a suitable person to be entrusted with the 
mission to stop an outbreak in kanchuria,? enà it was 
only aftor TaTEKAW. had been dispatched that he says 
he was informed that TATEKAWA hed been selected. The 
testimony of HIXAHI that he met with TATEKAW. prior to 


his trip and talked the matter over with hing and 
instructed him to investigate reports of HAYiSHI that 
there were Kwantung Army movements around Liudken,” 
clash significantly with KOISO's assertion that he did 
nat know in advance that TATENAWA was to make the trip. 
TATEKAWA and KOISO were great aiee They were 
tcth interested in Manchurian problems.” The General 
Staff selected Ti TEK.W. as a personal emissary in order 
that the ideas of the Chief of the General Staff and 


War l:inister would be thoroughly understood in Nukden 


LL-17 
An Os EA 
b. T. 32,309 
c. 32,310 
ü. 19,821 
B. 19,827 
f. KAWABE, T. 19,433-4 
g. MINAMI, T. 19,822 


41,178 
a 41,179 


on the spot. Although there was telegrap) = —————— ee 
PAE nner tar? : 4 |matter the morning following the Mukdun Incident” is 
connection botween Tokyo, Port Arthur and Lukden, this 
furthcr evidence that he came to hukden with a scheme 
personal emissary was gant. Major General TATEKAWA, the 
to let the Incidont occur, and after its occurrence he 
anissary, was the same person who was responsible for 
washed his hands of the matter, as though he had meraly 
eccuring the bombs for OKAWA in the abortive Karch gee 
cone io on on a pleasure trip. Tho reco 
Ineidane®? Although KOISO denied that TATCKAWA failed p rd is 
ebsolutely bara of any facts showing that TATEKAWA 
to asrry out his mission by reason of a preconceived 
k carricd out his mission, or thet he took any steps to 
arrongemant with him, neverthaless, it is more than 
stop the rolling war machines of Japan in the incipieney | 
a coineidenco that TATEXAWA, of all persons pvailable, | 
of tho militery movements then starting. Conspiracy is 
should have becn selected to carry out o mission, tha fa 
written on avery phase of TATEKAWA's actions 
object of which was irreconcilably in conflict with 1 and the 
relationship betwecn TATEKAWA and KOISO, and the fact 
TATSKAWA's dasires, namely, the acquisition of Manchuria q 
thot TATEKAWA made the trip ofter KOISO's represcnte tions 
by Janan, and for that reason, it is readily apparent is 
ta the General Staff is of manjor importence in evaluat- 
why TATEKAMA failcd to deliver the orders of the Gencral + 
ing whether thero was o concerted plan between the two 
Steff upon his arrival at Kukden. ‘TATEKAWA's duplicity ry aren 
and wilful disobedienca of his orders was admitted by 16 
LL-18. In tha Repert of tha Commission of 
him in & conversation with TANAKA, hyukichi, in which 17 
Enquiry appainted by tha League of Kations" it is 
he said that he ected in this manner because he was in ia 
stated that anong othcr things which sot the stage for 
fyzpathy with the contecploted action of the Kwantung ed 
Ji, ce E the cvcnts thet took placu on 18 Scptonber 1$31 and 
arey and had no desire to stop it. TATEKAWA's claim a 
nu thervafter, were tha "dissatisfaction of the Army," 
that it ras too late for him to do anything about the i Y, 
22 the oppecranes of 2 now political forco emnnoting from 
LL-1 
7 ay |the Army," the abendonment of the SHIDEYARA "policy of 


LL- 
aaea a 2,005-7 


m) e) erie 


233 |LL-18 
r. Ex. 57, T. 66-7 
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ecneilietion," anc thc wigorous speeches by the Japanese | 
from the standpoints of maintenance of fighting ability 


war Minister in Tokyo, counsclling diroct action by their i Z 
and of self-sufficiency. In this communication the 


arny in henechuria. 1 
Commander of the Military Police asked for a minimum 


LL-19. The conclusion reached by tha «assembly 4 
of §,000 military police if complete military occupation 


£ 
of the Leaguc of Nations on 24 February 1933 that tho 4 à 
3 was planned. KOISO, as Chief af the Military Affairs 


Wsnchurien movement was conceived, orgenized and carried 
AS 7 Bureau, is chargeable with knowledge of the studies and 


through by £ group of Jepenesa civil ond military 
pip K $ j iy plans which were considered in his bureau, end his 


officials points to the ections of KOISO, TATEKAWA ond 
g|Plea of ignorance thereof may be considered manufactured 


others in tha Wor Kinistry prior to the Mukden Incident, 
y|to fit the present situation. 


the cvert act which culminsted yeers leter in the Pecific 
LL=-21. It was also while KOISO was Chief of 


war. 
the Military sffairs Bureau that a document from the 


(c) EOISO's Knowhedee of Plens, for Conquest 
of Manchurja_ and konzolia, Chief of Staff of the Kwantung army passed through his 

LL-20, although KOISO denied knowledge that bureau, on 9 December 1931, explaining whet was called 
studies were being made in the War Ministry prior te the the "temporary expedient system" in effect in Manchuria, 
Manchurian Incident concerning.the conauest of Kanchuria,| This system was a plan to provide guidance to the 
prosecution a xhibit 3375,” dated 25 July 1931, shows various Chinese regimes, and proposed that if a new 
that such study was being made. This appeared in a regime was established it should be guided inwardly. 
report from the Commander of Lilitary Police sent to The plan was to effect such guidance by a smsll argan 
the War Ministry and was processed by SHIMANUKI, ene of q so that the secret rould not leak out and endanger the 
KOISO's assistants, contemplating action by Japan to ; establishment of rights and interests by Jai. Furt?-er- 
secure complete possassion of Kanchuria and Mongolia, a| more, it was proposed that if a new government were 
LL-19 a. Ex. 59, T. 40-44 established, its guidance would be carried out by an 

LL-20 


Ss 
de 


|] 
i 


————————_.- 
dvisory body. That this was actually done is 


| 
b 
Jesonstrated by the establishment of an "advisor" system, 
4th General TADA a3 tha guiding genius, by means of 


which the Kwantung Army secured complete control not 
only of the Manchukuoan Army but also the Manchukuo 
Covernoment. 

LL-22. KOISO knew or should have known that 
plans were thus made for the establishment of the 
puppet government of Manchukuo, by the interference 
ara active guidance of Japanese organs and cgencies, in 
violation of the Nire-Power Treaty, and procedures were 
edopted to effectuate the continued dominance by Japan 
in the affairs of Lanchukuo, by secret and evasive means. 


3. KOISO's helation to Activities in_ 
Manchuria Subsequent to the Incident, 


LL-23. át the time of tha Kanchurian Incident, 
WARATSUKI was Prime hinister. Under his leadership the 
Cabinet opposed expansion of the Lrny,” and the budget 
for the Army was reduced.” However, the Army group 
sired power between July and October 1931, ond an 
association to study Manchurian end Eongolian problens 
which had Lieutenant Colonel HASHIMOTO and SEUGEFUJI as 
ite backers, wos formed among a group recently graducted 
LL-21. £. Ex. 3377, T. 32,339-41; also T. 33,629-30 

Li Ex. 3370+, T. 42,357-72 


7, 


. 1,556: 1,589 
T. 1,554 


elthough he gave essurance thet it would be discontinued, 
MINAMI testified tint he could hrve stopped HONJO if he 
ecnted to, but he concluded he could not do so because 
of teeticel end strategic Personen KOISO as Chief of 
the Military affcirs Buresu is chergeoble with aiding 

and cequiescing in MINANI's action. As 2 result of 
MINAMI's fcilure to control the Kwantung army, WAKATSUKI 
resignad.© 

LL-26. KOISO also eppeared 2s cn endorser of 

HIRANUMA for Premier, in May 1932, fallowing the esscssin} 
ction of Prenier INUA.’ The suggastion by KOISO that 
HIKALUL be the next Premier at that time is significent, 
ae BiunUM in 1920 wns the first President of KUKUHONSHA 
the "Foundation of the Strte Society," which was relrted 
to the “Block Dragon" Society, leter culled “Production 
erty,” in which KOISO waos ea director,” and cpparently 
both KOISO nnd HDMANUMA kept up their interest in 
KGKUHONSHA es is evidenced by their attendcnca et c 
neeting of the Society in July 1931.° 


4. KOISO es Chief of Steff of Kwentung army, 


LL-25. be Te 1,559-5; 19,833 
Ca waa Sty, 
LL-26. e. Ex. 2252, T. 16,215 
b. Ex, 164, T. 1,63 
T. 32,274 


mae te) Diet wade | cp! CL a 5 
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from the army Staff College. The ..xrny could not check 


thase persons, and difficulty was even had in drafting 


2 c 
a budget. 


LL~24. KOISO, as Chief of the Hilitary affairs 
Bureau,” had tha duty to put the General Staff plans 
into effect. In other words, in drawing up any plans 
for operations, organization, and the mobilization of 
the army, the General Staff Office had to have expanses 
and supplies given to it by the War Ministry, since 
the kar Minister controlled oxpenses and supplies. In 
making such plans, the General Staff Office requosted 
tha War Hiniatry for such expenses and supplies. Upon 
receiving such request the War Ministry, after studying 
the funds and supplies it had, cerried out the General 
Steff's plans, and the Military Affairs Bureru wasa the 
section of the War Ministry for carrying out these plens.; 

LL=-25. The Cabinet as a whole realized thet 
the Lanchurian Incident had the elements of © very 
serious situction and MINa«KI was informed it should be 
texminatedtn Notwithstanding this determination, 
MINAKI permittee the situation to expand day cfter day, 


Miek 
c. Ex. 17§-B, T. 1,927-8 


LL-24. 


a. T. 1,556 
b, T. 15,859 


{s) Politicr] Activities hesvlging_ In 
Violstions of the Nine-Povor Trerty» 


LL-27. On 8 August 1932, KOISO becrme Chief 
of Steff of the Kvontung army." He held this poeition 
until § March 1934.” While he esserts thet he had no 
power to commend troops while Chief of Steff, bacnuse 
he was only a staff officer responsible for adminis- 
trative matters in the Kwantung Army headquarters,” he 
initiated several important policies, all violative of 
the titne-Pawer Treaty, nanely: (a) control of the 
Kanchukuo Governmant as shown by letter dated 3 Novembe: 
1932, being an outline for guiding Manchukuo; (b) 
domination of tianchukuoan foreign commerce as shown by 
letter dated 29 December 1932, outlining a general 
policy for Manchukuo customs duty, under which na power 
other than Japan was to share unconditionally in 
Kanchukuo-Japanese tariffs,” and (c) control of govern; 
ment officials as shown by telegram 24 January 1934, 
recommending divided responsibility in the Kanchukuoan 
Government so that the Commanding General of the Kvantuy 


army could control either the Premier or a department 


LL-27? 9, T. 32,225 
be T. 32,231 
c. T. 32,230 
d. Ex. 240, T. 2,903 
e. Ex. 3379-a, T. 32,377-80 


ra N E E been ¢cgnizant of the 
advisor system, established at the founding of the 
Empire, under which the Kwantung army Advisors 
secured control of the local and central governments 
in Jancburuo,§ as this Advisor system was directed 
by General TaDA, who was amenable to the Commanding 


General, Kwantung Army. 


f. Ex. 3380-4, T. 
E. Ex. 3378-a, T. 


F: 
Skbenhr iken ine Kiuzcnka fcll intn Jeornesc henes. 


Jepon tne Nenchukue clrincd thet Jchal wis not Chinc sc 


territory. The Chin. sec were fiven ¢ 24-hour ultiuctus 
f. 

ta withcrew Chin: se forces fron Jchol. On 2 March 

1933 Jchol fcll, Frou 1933 to 1935 there were» con- 


spirzcics t^ cust Chinese fran Hepei rne Chekecr. 
The clriz thrt edditianel nilitery operrtions, cftir 
Jehol, were nceesarry Guc to persistent ¢ttrcks by, 


bencits :nd Chinese frrouvs trcinst the Greet Vell, 


hes little woipht, in vicw of the dacuncnts clreicy 


rifcrree ta which show tht prcificrtion of Mcnchukuo 
wes not the re:il purpose of these militzry c:etivitics, 
but thrt seizure «ne ecntrol of the lees] ind centre) 
eov rnacnt of Minchukuo enc cxvloitrtion of the country 
fer J:ern's bencfit wes returlly the rim, cnd thr* such 
rin wis reconmlishic. 

LL-25. Pu-Y¥i's testincny shows th:t such con- 


trol by th: Kwantung Arcy tis cxcreiscd in Kenchukus 
aver b: pr ower the Eri ovcr ELEn 

ower AS AA ower arree L over labor; 

over Ter he aver Spee owr meee and, over trevel. 


(LL-28. ¢.Ex. 1924, T. 2269 (LL-29. 

1924, T. 2268-70 

. 2270 

. 2701 

. 32229 
33794, ,0x.3380:., 

im Lx. 39728 
m L20 T A 


4032-3 
4045,4283 
. 4028 

. 4031,4210 
- 3987 
4037-9 


AAA AH 


eda anions 


i 


. T. 4030 
an't. 


4033-6 L 
4040-4, 432; 
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(b) HMilitery fetivitics involvine _/rerrssive 
Werfrre tecinst Chine. 
LL-28. The preperetion of Menchurie cs r 
rilitiry best for operrtic-ns rerinst other terts cf 
Chine end the U.S.S.R. while KOISO wes Vici Wer Min- 


(P 
ister, 29 Fubrurry 1932 to 8 Aurust 1932, cnd there- 


eftcr while he wes Chicf ^f Strff af the Kwrntunp Àroy, 
b(1) 
8 ausust 1932 to 5 Herch 1934, is fully trerted in 
b(2 


the General Sumcrics. Lifter the oceupstion of 
the three provinces of Linoninyg, Kirin rne Heilunr- 
kirne, two penerel offensives were leuchnee in July 
tne Aurust 1932. During the remtinder 3f the yerr quite 
a nunbcr of Chincse key onints werc occupicd, em smzll) 
aceiwvetteka continunditsmt tice to lac) “KOTGO 
elrias thrt since Wanchukus, in its declerrtion of 
infcpendence dotcd 1 March 1932, innouncec thet the 
farr Horthecstern Frovinces were within its territory, 
it wes necesszry for the Kuentune Army in cooucrrticon 
with Manchukus to restore law zn order in Jchol 
wine: At the bepinnine of 1933, while KOISN wes 
Chicf of Steff, the battle 3f Shinhrikwen wes started 
znd the kcy points flone the Great Yall, such zs 
(LL-28. ¢. Lx. 114, 7. 733 

b(1). Ex. 114, T. 733 

b(2). L-51, 52, rnc 77; c-16-19; H-30-32, <a 


c. Ex. 1924, T. 2268-70 
Pento Seria) ! 


— —~4 
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te) KOISO's Conn ction with Opiug Control in 


Henehuric. 
LL-30. 41thourh KOISO ¢cnice h bie ony ewm- 


v etion with npiuc cnntral in Menchukuo the tcstinony 


of AIZAWA in thc DOBIHARA indivicusl phrsc Rope eee 


thet the Specinl Scrvice Orgen hië na such control rne 
MINAMI tcstificd thst onc of the rersans he ned for 
abolishinr th: Spicil Service Tcpertrent when he becLEc 
commančin- rencrel -f the Kvcntvng roy ws th; t.the 
Epreisl S rvicc Dep rtaent rey heve becn runnine the 


opiun tr:ffic for its gin benefit insterd of for the 
Coverno: nt of Manchuruo. " KOISO wes Txecutive ^f the 
Sp.cicl Service meetin concurrently with his a 
ath. r funetion ss Chif of St:ff of thc Kwrntung /rcoy- 


If the Suceit1 Scrvice Ccpertacnt hid control of Opius, 


the resnonsibility far inercesce rrowth of povoics, thc 
C. 
incre: see usc of apinn, sn. the usc of the profits 


thercof, rre utters for ahich KOISO woule bt 
chireceblc. For instance, the ¢xtinsive encoureecacnt- 


for users of opium ¿ne hervin in Manchurit is a 
by the Irrec numb.r of retril shops sclline srmc; 
f - h 


zn the aix rpnlice in Kirin, ne rs to heroin, 


LL-30. r. T. 28696 f. T. 4683-6 
Á 3 . T. 19976 ra Ty 2688 
Ts. 325739-4 h. T. 4690) 
a Pa tlan Taaa 
. T.~4,690, 4905 
4PA. 4673-4 


extensive toffie vrs percittcd in Chrher end Ichal. 


5. KOISO rs Ministcr fer Oversees Lffnirs. 
LL-31. KOISO scrvc¢e cs Minister for Overscis 
Affairs in th- HIRANUMA Crbinct fron 7 april 1939 tə 


Aucust 1939; end in the YONASI Cebinct froz 16 Jcnutry 
f. 
1940 t^ 22 July 1940. He €cnice ockinf stetcacnts 
b 
tttributce to hin in sn interview an Donci News Accney, 


in rhich he is rcportce to h: ve steti thit r strenethcn-4 


ins of the Gerurn lli: nec wale be cecenteble i 
E 
Geri ny :ne Itrly undcratzac Jrocn's position, He 


remained a acabir sf HIRINUHA's Crbinet while ETRANUMA 
tack cetion to strenrthen the «nti-Corcaintcrn eee 
but clidoce the Cabinct urs nut tole of as Hc rè- 
nittec be heard fron HARADA of HIAANUMA'S ecssrec tn 
Hitler extolling Hitler's "wise>u” enë "iron will," 
rnc ortising Hitl.r for the "noble task" in which he 
ara cngagec. z Hc adnittee he hee a convcrsrtion with 
HARADA an two ocersions in May 1939, in which HARADA 
clairs KOISO urrce strienpthcnine the Tri-Prrtitc Pret, 
but he srys thet HARADA's Divry cs ta the canversctinns 
is "%“ntircly asic tne wes but £: reflcetion of 
{LL-30. 4. T. 4780-2) 
(LL-31. z. Ex. 114, T. 734; (LL-3l. c. T 32401 
32,231-2. f. T. 32402 
b. T. 32234 g£. T. 32403.) 


c. Ix. 2214, T. 15816 
¢. 7. 32401 


22 Junt 1940 by Jepen to Fropnec thit Jepencse officitls 


be scent to French Incq-Chinc ta dctcraine whrt osterizls 
world be piraoittce ta be shipped vie Indo-Chine te 
chars? His tequieseccnee in these palicies, which 
dnvedea the scwercipnty of French Inco-Chine, lcn 
cdditions1 er.ccnec to the tclegren Ott sent (supre), 

in which KOISO himself, cs wes strted, ectively plenned 


ailitcry ection in the South Preific, proviece Gerony 
would give its conscnt thereto. 

LL-34. It wuld be the height of incrceulity 
to give any credence to KOISO's cloin thit HARADA cne 
Ott nisrcprcscnted hino in thcir writings, cs no sub- 
stenti2l cvidence or theory wes rnnounced by hin to 
support this clein orcc by hin ct the heering. 

LL-35. KOISO knew in the spring of 1940 thrt 
the Jrpenese Forcign Office wes ennouncine thst the 
stetus quo of the Netherlenéa Enst Indics wold bc 
peppered but he atys he hrd no knowledge ef 
economic dcmengs thcn being nede nn the Erst Incics 
by Jrpon wnich would hrve intcrfered with its sav- 
TAT H>-wev.r, in £ specch before the Bucpet 
Comittee sf the Diet on 17 Februrry 1940, he stctcd- 


(LL-33. c. Ex. 6181, T. 6851-2) 


(LL-35. o. T. 32411-12 
b. T. 32412.) 


h 


HORADA'S "subjcetive view" thrt KOISO fevered the Pret. 


As for. his converscticn with the krvy iinistcr in 1939, 
he clrins he Cid net urre the Fret, but only rskce the 
N-vy Hinist:r whether the W vy'a thouchts in reperre to 
the allicnec were ase /Tnet KOISO frvorcd the 
mri-Pertite Pret is show fron th, HARADA Ncnoirs,/ 
LL-32. Thilo he wes Winistcr af Ovcrsers - 
‘ffcirs in the YONAI Cabinet, KOISO hee e necting with 
Ott, in which he wrs scid t' hrve :aked Ott to fine wut 
whrt G. reeny's rttitude weule be to oilitcry retion by 
Javen in French Inc-+Chino ene the Exst Indics. ` 
KOISO cleiis thit in scndinr his renort of this con- 
vcractim ta Giracny, Ott ohresee it, so rs to inciertc 


thrt KOISO aric whet cetuclly Ott hod been tclling 


LL-33. In this connection it is sirnificcnt 


thet KOISO took no cffiractive cetian cs © Cebinct 
muber ta chock Jrpen's cerressive ectinns towrrd 


Fronch Inda-Chirt, such fs the Four Hinisters’ Cen- 


ference dceision of 19 June 1940, to use force €grinst 
a. 
French Indo-Chinr, without ner^tic tions; the plen 


tn seize the Yunan Rrilscy; rnè th propescl of 


(LL-31. h. T. 32436 
i. T. 32409 
. x, 3801B, 7.37825) 
. T. 32411 
2 TA S2AIT] 
. Cx. 619, T. 6324 
Ex. §2¢, T. 6163) 
Ex. $20,-To 6164-5 


(LL-32. 
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t 
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c 
thet Jepen's Cestiny wes t7 covrnc: in cil dirveti ns. 


He testified thrt the treditioncl culture sf Jepen 
¢enbrrcec 211 EE end coule nergc with £11 of 
then ond cévanee without opvasition, end he stetec 
thet he did not think rny opposition to Jcpen's rd- 
vinec wuld axles 

LL-36. On 17 Mirch 1940, KOISO spoke bef ore 
the Joint Confercnee cf the Connittce 3f Accounts, 
25th Session 3f the Dict, rectaucnding = two-fold 
policy of hrving thc South Preific cs well rs the 
North the objcctives of Jepan. ` wt Jpn wis 
sa-nding out Girony in the spring 2f 1940 cs to hir 
attitude taare £ movenent suth is inciertcd by on 
ztnncuncencent by Ott in kry 1940, that Gernrny wis not 
interested in thc Nctherignds Ineics. This picketed 
Gcr ny wes considerce r "“esrtc blenchc" to Join. 3 
Thererftcr, on 20 Mey 1940, further carnês wcre sect 
by Jnprn on the Wothoeiensee The nepotiztions with 
the Neth ricnées fast Incics which culmin?tcd in wir 
sere begun by f nòte detece 2 FScbrutry 1940, while 
KOISO wrs Ministcr of Overscrs Affcirs, in which Jeron 
eenrndcd viturelly unrestrictid ceananie privilcecs 
(LL-35. c. T. 32416 

à. I. 32417 

c. T. 32418) 
(LL-36. £. Fx. 2215, T. 15824-25 


b. Fx.517-9, T. 11698-9 
c. À,T. 11787-9.) 


(ee 
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in the East Indies, nn while KOISO cl=ins he know 
“łittl:" rbot such negotirtivns, Ott ruprrtec ti 
nds gov. racnt on 24 Junc 194C that KOISO askce him 
what Cerminy's rttituce would be ta nilit:ry retivity 
ty Jigen in Indo-Chin: end errts `f the Nutherirncs 
Inlics, ft which the Aubssscdor rcplice thet Gerncny 
woule prob: bly reiss na obáåcetirn providce Jeorn wld 
pledge herself ta tie down Ancrier. in the Preifie rror, 
perhõrs by < premsato attick the Philipctincs snc 
Havaii in the rvcent of Americs's cntry int^ the err 

eer inst triem te Lrtcr, KOISO wrs cmsidcreée cs cn 
envoy in Au.ust 1940 te consuiuxte the cristic cenen s 
crainst the fast ime He denicé thet he cn- 
citisnee his ceecptrnec rs envoy om being scnt n r 

d: ttle ship rnd w inr riven authority t^ firc in cesc `f 


emerccncy. 

LL-37. While Jeprn,curing this pirine 
(F. brucry to Juni 1940) was rssertine it cnterte ince 
no territorial ambitions in the £-st Incics -né ‘ry 


suspicion thet it interned t' proecee ibrinst thr 
a. 
East Indics ws unfcunccd, the Jeprnise Fareien 


Minister rı fusil to aprce with ¢ Unitce Strtes pr-posil 


(LL-36, d. Ex. 13094. T. 11780-2 
c. T. 32426 
f. 1x. 523, T. 6174 
ra Ta 3242) 
h. T. 32427) 
(11-37. a. 
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LL-35. Tic n-cussity far Jzn to sucure 
rag maturials fer ber wer rekinn plans fron neu 
sources accounts for the rilitsnt zn? cgsressive 
zetian hy Jzpan in hr Seclints with ths Lest In‘ies 
cn. French Indo-Chins. 

LL-40, “hile these s corrinz nessures “re- 
lirinary to wr vere being tren, XOISO wea Minister of 
Oversers ¢ffrirs. he haJ = resnoansihility as 2 Ccbinet 
tester either to resizn, or to Senounce tho seversl 
netions taken to senleve Jovan's objectiva by pressure 
retho’s, His foilurc to Cisassneicte hinself fron tho 
crvressive moves, cn" his failury to abjact to con- 
tinuct militcry oporatiens in China, which resutte:’ in 
the capture of Baichow in Shantunz Privince on 4 Nerch 
1930; the recapturu of Keifeng on 24 April 1940, anc 
the espture of Neichens on 12 Juna 1940” rake hin a 
arrty tn the zetions by Jepan ezrinst hor neichtors, 
violctive of thair tructy rights snc sovercianty. 

LL-41. 411 the talk stout nonngrmressive cnò 
self-dufensive cetion tkan in Chine ~n tha South 
hes 2 hallon saun when it is soen thet so-crllec 
“oscificstion” enc “Jofunsc™ buczDa ths rocns usat 
ty Janan to achieve acononic sant paliticrl cornination. 
The ducisinns of the Five Hiinisters Conference as ta 


6-3. £31, 3700, 29:15-16. 
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27 Jun: 1940, te intr in th. st-tus gus, on th crunt | 


thrt it would %he insévisrbl. rt this tinc ta hrvc 
Jzorn's retivitics inclu¢inr those in the Methcrisnds, 
E cne an 12 une 16 July 1940, the ircy, 
Navy and Forcipn Offices nf Jepen Ciscussed Japrn's 
attitude toerd th. smuthcrn ragins në Jzprn's 
future Corinstioan ef these rep es 

LL-38. It wes clsa in this uricc, {whilc 
KOISO wes r. menber of the YONAI Cabinct thrt the Jr-p- 
fncsi Gsvernnent on 3 Merch 1940 ¢eciccd to revise its 
ccon aie policy in emncction with diplxucy tantre 
the Unit. d Stctces by freeing itsclf from relicnec, on 
the Unitig Strtcs, cs s^on ^s saossible, for such 
arterii ls ¢s serrp irm, D trolcun, clectrtyltic copper, 


molybdcnup ene veneeiun, tne erehinc tanla; dceidcd to 


cuprné procucti2n af silit: ry cywipnent; cccited to | 


sceure u:re intiorte relrticns with Yenchukun nà 
Chinc; cne ¢ceiced to orke further cfferts t> bring 


the s:uthcrn c untri s within Japsn's cconrzic sphirc. 


(LL-37. b. ix. 1294, T. 11708-9 
c. tx. 527-9, T. 11699) 


l. 
(LL-38. r. 2x. 1007, 1. 9635-42.) 


Chine illustrate tie etturn establisiu.” te contral 
and ex lait subjugrtoc turritorios, ` an’? the seizuru 
af the talu oconary of the Best Incies “lso >< 
trates Jonan's ru2l aurpesas, =n- lack of cnncar. 

6. KOISO, ps Governor. Genere], ef Korea. 

LL-32. It w2s whilu KOISO ucts Governor 
General of Korec (29 Kay 1942 ta 22 July 1944), that 
British POW arrivo in Korec on 13 pasunt 1942, onc 
weru publicly pereto) an’ degradel. - Althaurh he wrs 
nat Gavernor Gopnernl when this rattur urs arranges, th. 
pru-sxistiny plen to publicly terres thease "uhite" 
prisoners wes cerriec cut uhile he wes Governor-General 

LL-+3. lso uhila ñu ves Governor General, | 
Jazen's rilit-ry forces inerozso` to atout 1,100,000 | 
in Menchuric ty Janucry 1, agez. Such £ vast | 
military forcu in Menchuris, with Korur. cs tro sup-ly | 
base, wes rocassrry bucauss the WNarth (USSR) es wŢuli 
as the South (Tru Inčias, Java znt othor canina 
were the nbjectivus of MOISO and others in Japon. 5 

7. KOISO ps Prime linistur. 

LL-44. KOISO was Prerier fron 22 July 19. 
tn 7 april 1945. At thu cwuting of Sunior Status- 
men on 18 July 1944, zt wich tha selection urs racu, 

« fs bx. 9457, T. 32080; a T. 12150-56. ' 
n. ix, 1975, T. a be. 2215, 7. 15825-63 ; 


MEST é, T. 2; 
Ga Ny de 7006S Bs ge 
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ROISO wes suennd choida of TERAUCHI. OKADA, cn 


elder ststusmon, wontud to re-uxarinu the quustinn 
whether KOISO could orcenizu £ trely nations] eint 
Gener2l ABE ves the only ons who Cisasrouc to e KOISO- 
YoM2I Coclitinn enit ZIDO tustifice that when 
KOISO was selected KOISO know only throe of the 
Santor By ya Durin; SOISO's rozine he raca 
efforts to incruase production of cunitions nne faoc- 
stuffs; brin adjustrunt botve.n the stete nolicy cnc 
the supreme ail ant suttle th: Chine oes 

He triud ta return to ective service sa that he coulc 
hald tiu cdditiensl post of War Minister, so that he 
could determing wruther the wer shoc be terpinntec 
or te foucht out on the cainisn! of sana hut in 
this he uss oppose) by SUGTYAKA cnc coule nat exrry 
out his ee Ea claimel he was thwertoc in his 
efferts to scttle the China war 2s a résult of omno- 
sition ty th Uinisters of War, Novy and Foreign 
Moe and at a later date the Emperor tole bir: 
te return L4co Pin, th: fo-butween KOISO expectuc to 
use to negotiate with Chiznz ini-shek, to aai 
KOISO did not exlzin, in this connection, bow he 
emectul te sceury puncu witi. Chins, in viuw of the 
LL-72. b. KIDO. T, 31081. c, T. 31099; d. T. 31104: 


e. T. 31105; feet. 32254 p T; 3226) h.T. 322624 
io Ti 32256; Jda I. 32260; x. T. 32261. 


~~ 


the flow of rau mst.ricls from tl. South Seas to 


unuy pokers; secur. self-sufficiency for the zrny in 
ageas of mer tinn cn? cocperction with Jeprn by 
uxistins ent. rprises in necupicl a eh 

LL-46. In seceptin: 2 plecu en the comittes 
te effoctuzte the organizrticon to realize the agerus- 
sive setion propes.d in th. conquest or dorination of 
severeign territorics, KOISO made his positinn with 
the rilit-rists eryvst-l clccr. 

LL-47. KOISO later conceunce! in his spu. ch 
Pornre:tho, BSG DLE Boasien SW GK e tho. eel 
ab jcetive of Japan in thu war of the Pacific wes the 
~xpulsion of Anzlo-Americrn influcne., th. emancipz- 
tion nf Chin fror oppression Ly those countries which 


zd continued for 100 years, and th: reeenstruction 


of £ Grsatur Eest Asia bas.d on rmerclity on cutucl 


Da 
cnoperatinn, He thereby destr:yed ti fictitious 


ass.rtinn thet had keen made over 2 perin) of yesrs 


that Japan was only cngagin: in a war of Jefensu. 


LL-48, Tt gas alse while: be was Prine 
8. 


Minicter th-t freedom was prorised ta the East Indies 
brt the mderlying intent was to retain inportant 


UL 45, pT, 11242: else ano H/SHIVOTO's views .7.7348-9 
TAGS. TAIRATO@ I'a views, T. 3770-9; 3827-31; 
SUZUKT, SHIGEYASTI' a views, T. 7438-44: TANAKA, 
MINA Tis views, T. 7349-52. 
UL-47, s. Ex, 277, 7. ARDA.. b- Ex. 277, T. 3715. 
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unreseincuc cecision nf the Five iinisters' Conference 
ef 15 July 1938, which fie! provee e stunbling block 
to puace singe thet dste, on which provided in četz11 
for Jrnenose supervision of nilitcry «ffcirs, forvim 
reletions, ocononic meotters, religion an? cecucstion 
in Ghinc. z 

LL-45. KOISO, on 21 ¿oril 1942, hac been 
made a courber af the convittee for the astcblishrent 
af Greatur Ezst isin The score cn® purtosa of 
Grurter Last Asis wure 2istesso’ in the Dict in 
Jenucry AA The countrius te forn tho Groetcr 
East Asis were Japon, Uonchuken cne Nonking, C..ins, 
2s the inner core. Theilcne en Inco-Chine were to 
be inclutat The Molay Peninsula an‘ Hong Kong were 
to be transfornud into a bulwcrk for the Greater Ecst 
RS The Philippines and Burca would be ziven 
indusuncance, 29 puppets, on thu limes of Ienehulma# 
sn’ tle Netherlencs East Indices, Australie anè Ckung- 
kinc, Chine, wuru to be conquere? ty foreu of crrs if 
they nursiste.) in resistin: Jcoprn, z The purvose of 
the estrblistment of Grestur Enst Asiz was to extenc 
Jason's sphere of ordination aver Exst Asia anc mroviia 
inpoertent sources of reu reterisls for her; prevent 
LL-44. 1, T. 30421-2. 


iio Op fa ule We, VBS Wola ERE Co We eeek 
a, T 12341. e: T.12341-2; f. 7. 11352. 


b. 
places fran a military standp>int by lease, and to re_ 


tair control rf the agricultural enterprises, sugar indus- 
tries, public utilities, private railways, gas and pover 
ompanies and newspaper planter This intent ras apenly 
mnounced in the sane month KOI O promised independence 
ta the East Indies, bv the Chief of ttaff of the OxAIU 
army Corps, who said, "There shall be no great alterations 
in the operation and the business structure rf the mili- 
tary E vernannt iS 
LL-49, FOIN was also Premier when on 
February 1945 the Japanase under the pretext that French 
nda-China ves "lacking in sincerity" in respect to {aint 
efense, divested French Ind*=China of all semblance of 


avereienty following a six hour ultimatum to place all 


French Ind.-China silitary forces under Japan's control 
a. 
daintly with Freneh Indo-China, gubject, however, to the 


rders nf the Japanese army on matters of organizatinn, 
listment and navement, Ho also ‘new of thr au~iliary 
ecision tn place Franch Indo-China c-mmunications and 
ransp*rtation under Japancse coneeag This actinn nas 
he realization of the plan agreed upan by the Aray and 
lavy Imperial Headauarters ^n 16 April 1941 "ta occupy 
ayes in the southern part ~f French Indn-China needed 


L-48. b. 7. 11727; c. T. 12170296; d. T. 12217. 
L-49, a. Ey. 661, T. 765; 32429; b. T. 32429, c, T.324294 


a. SSS e—a 


d. 
for a military advance int~ the Netherlands Indias." 


LL-50. KOItO's axplanetinn that as Premier he 
esired to end the Facific War, is qualified by his ead- 
itted statement that his plan was to destroy, even 

temporarily, the advancing power of tha enemy so that 
Japan could therety arrange a negotiated E This 
explanation bv KAIMO is confirmatory 2f hia actinna while 
Presier to continue military operetions tore intensively 
than ever 39 as to perpetuate Japan's military machine 

in the event of torminatinn of the war by negotiations. 

a strengthen the rilitary forces, KOIrO strove to ad- 
Just and harmonize state policy sith the policy of the 
uprepe Comp nd and also increese production of munitions 


b. 
nd foodstuff, and ta secure the real war potential 


f the state by redoubling efforts for prosecution of 
c 


he war. His failure to accomplish his objective of 


more unified command and a marn intonse prosecution of 


ho war, led to his resignation as Promier. Fo resigned 
Pa 


n $ April 1945, KIDC, in sunaing up hia impression 


f KOIsO, said that he did nat mean to soy that KOIrO 


f. 
as vrrt'cularly considerod as n peace advoeate. Tho 


the rnal shruld have known whether KOI:O was 


. Px. 1306, 7. 1179-4. 
eens 225e% d. T. 31124. 
T. 32254, Ga Gis ERGY 
c. 7. 31116. f. T. 31243, 


commanders of the arnies ar commanders of intependent 
5. 
divisions. 


LL-54, ‘SUZUKI, Tadakatsu, featifiea’ >that 
dncusents relating ta POW generally were sant to the Chief 
af the PO” Infermation Bureau. 

LL-§5. Admitting these facts, it can be seid 
that the Premier had responsibility tn determine whether 


the procedures and policies of tha Fdeld Commanders and 


afficials in the POW administrative services nera adequat 
and in conformity t^a international law and in accordance 
“ith the dictates 3f humanity. 

LL-56. Under the Constitution of Japan, then 
in farce, tt mas the dutw of the Fremier to pive advice 
ta the Throne, coordinate the werk nf the ministries and 
4ssue orders forthe suspension of any administrative 
operation or anv ordag by a Finister of face Espe- 
elally ^n nattors involving foreign nations, such as 
PMI matters, the Pramior sags required to knon what was 
pring ^n, as ho had a duty as the top cabinet adviser to 
the Faperar t- see thet activities of his cabinet off1- 
cers and their subordinates wero properly perforeed. If 
-the Presier ‘new what wes geing ^n nnd failed ta take 
proper octinn he vas guilty of wilful noglact ef his 
LL-54. a. 7. 14887. 


LL-€4. a. 7. 12,841. 
LL-56. a. T. 534. 


in reality endeavoring t^ bring abaut peace or‘not. In 
his vicz, KOINO was a militarist. 

LL-51. YOIrO's explsnaticn fer continuing 
in many impertant offices although spprsing tho policies 
being put jnto action, vas that the Japanese, by custos, 
bend all their efforts ta prosecute a onlicy, ance it 
has been Aassdeaiganaas This is no answer to his artici- 
patin in she schemes of the nilitarists cover a nusber 
of veers, and his *nowing and willing acceptance cf the 
benefits and offices incident to performance of dutics 
net compulsorily imposed. And in final analysis, such 
subservience to a lone standing traditi^n is na evcuse 
far the violation of laws, treeties, customs of war and 
crines against humanity. 

8. YOIrO's Connection vith Pm. 

LL-52. “ho witness YAMAZAKI testified that 
the Prisoners sf “Jar Infornmation Bureau was established 
in accordance sith internati2nal treaty and was under 
the supervision cf the Fringe "snister as an outsiga 
burenu 3f the Cabinet. 

LL-53. “he sane witness testified that all 
matters pertaining t^a PO! tn tha field (whether in or 
nutside ^af Japan) wera directad and superviacd by 


LL-51. a. T, 32431. 
LL-52, n. T. 14882. 
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dutics nnd if ha failed to apprise himself of rac Wad 
going ^n he was equally guilty far neglecting his duties. 
Viened in this light, it must be concluded that KOISO, 
as Prime Minister is chargeable with such crimes against 
FOW as cccurred during tha tine he held the office of 
Premier, 

9. KOISM's Actinns in Relating to Counts in 
the Indictment. 

LL-57. @) Counts 1-17. Paragraphs 2, 3, and 4 
herein connect KOISO nith the conspiracy counts and with 
the waging of aggressive scarfare. 

(b) Count 18. As Chief of taff of Kwantung 
Arny, he wad responsible for the military novement into 
Jehol, and the Narth China provinces. 

- (c) Count 26. There is conflict of evidence 
an this crunt in this court. The testimony ^f TaNAKa 
ia that KOISO nrdered the cocentratian of tree 


Howavar, thia is denied by KOISO, 
(a) Counts 27-36. Vielation of the Nine Power 


™reaty in Manchuria and China. 

(e) Count 48, As KOItO wes Governor General 
of Korea ^n 18 June 1344, he 1s chargeable omly in this 
enunt for acts of his co-ccnspiratora, 


LL-57. a. T, 22751-6. 
u. T. 32232-3; 32439-41; and hy KITANO, T, 32511- 


(f) Counts 49-50. As YOIrO wos Prenier on THE FRESIDAhT: Brigadier Nolan. 
3 sugust 1944, he ias chargeable only as a participant BRIGALIEA NOLAN: May it please the Tribunali 
n the group perpetrating the crimes alleged. KATSUI, Iwane. 

(g) Count 51. As KOIFS was Hinister af Over- Introcuction. 


eas Affairs in the sumner of 1°39, he ts guilty only WM#-1, Tne purcose of this summary is to pre- 


as a participant in the group perpetrating tha crincs sent to the Tribunal an analysis of the evidence intro- 
alleged. duced by the prosecution anc by the defense vita rescect 
(h) Counts 54-55. As to treatment ^f P07, to the defendant MATSUI anc an argument based thereon. 
KOI:0 ds chargeable as an accomplice in the execution Tne analysis of the evioence will be founa in Part I and 
af the plans to wiolate internatirnal law, the statemants at the beginning of each numbsrad para- 
Brigadier Nolan, with the permissinn ^f the graph are the salient facts which the prosecution can- 
Court, ail] prrered vith the summation against “aTrUl, tends hava been establisned by the evidence. The argu- 


mant bases upon the analysis of the evicence will b3 


founo in Part 2. 

Mh-2. The oefendant KATSDI is charged under 
counts No. 1-17, 19, 25-32, 34, 35, 36, 44, 45, 46, 47, 
51, 52, 53, 54, 55 of tha Indictment. 

Part One. Analysis of the Evicence Introcuced 
by the Frosecution and by the Lefense. 


1-3. Tne cefendant MATSUI was appointec com- 


marder of the Shanghai Expecitionary Force on 18 ‘ugust 


B, 

1937, and was appointed commanoer of the Central China 
b, 

Expeditionary Force on 30 October 1937. The Central 


China Exnecitionary Force was couposed of tuo armies -- 


(MM-3. a. Ex. 115, T. 736. 
-e a SS 
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one commanded by Prince ASAKA anc tha other by Lt. A 
y ros G ` happened to ba in the group anc was nit by soze of our 
Ganeral YANEGEWA. : 
shells, anc that it became a problem later cn, but as 
I. The "Ladybird" Inciaent. 
y ne for the Imperial Army we only carried out the croper 
MM-4. In his interrogation HASHIMOTO states: 
measures. ft that time even British warships could 
l nellec the Ladybird d took it into tody. The 
I snel ybird and too us ney not pass off Wuhu without being fired at." 
commanding officer of the Ladybire told me he was 
On cross-examination, MATSUI stated thit ae 
aing to the assistance of the Panay because he had 
going y took full responsibility without hesitation for tne 
otten word that the Panay was in trouble. She was ; 
E y Ladybird Incident.- In his evicence in chief, ha stated 
der ordcr from Lt. General YANAGAWA. These oraars 
uni ‘that he ordered his thief of Staff to investigate im- 
reac as follows: ‘Nanking being in a state of siege 
E £ Bey mediately and ordered tne Co:marder of 10th Army to 
and it a aring that anemy troops would attempt to 
pre E y P P apologize to the Britisn Waval Commander-in-Chief and 
flee t Colonel HASHIMOTO is to sink all vessels ; Es 
e8 upstream, SHI s 5 Cl vessel ha apologizec to Aomiral Little of the Royal Mavy. 
rocaecing towards Kanking without regara to nationalit 
P g towa E £ y MM-5. Tno Panay Incident was on 12 December 
1 thinx these orders were issued two cays before the 
Š y 1937. After the Panay hac bean abanconed two of the 
fall of Nanking." 
craw returnea tn one of the ship's boats to obtain stores 
"The Inevitability of Renovation" by HASHI- 4 
b. Sess y ya n Mf ana vedical supplies. While they were returnirg to taJ 
MOTO: "Teo days before tha fall of Hw king wa 
y l E baath a Japonesa power boat filled vith armod Janinese 
unexvectedly raceived an order to attack all the Chinese aparoacned clona to the Panays opened Tira witha 
alers ret ti rom Nanking t the north on 
sol LEQ, Sub! bE (beneath r machize gun, went alongside, boarded and left within 
board transport ships. Several ships which seemed to 


a. 
five »inutes, Rerort by U.S. sn the Incident, In 


ts f | a4 came i ight 
be transports full of defeated solaiers came in sig nis afficavit MATSUI status that he had nothing to co 
sevaral thousand metres downstream from Yu Hu and we b. 

with tha "Panay" Incident. On cross-examinatio? ne 
openec fire at them. I heare that a British warship 


(MM-j. ca Ex. 255, T. 3557. 4 

Nica, as Exe 258) T. 3806-7, eee aay 
Bo Ex, 2c6) T, 9532-4.) H-5. a. Sx. 202. T. 3,525. 
SS aE b. T, 33,834,) g 


stated that as ha vas cirecting joint army-navy 


oparations he f2lt that although it was "ot his cirect 
responsibility, it was in accordance ith Bushido to 
express at least a word of regret to Aċmiral Yarnoll 
or tbe tas. Navaae 

II. Tne Lefendant MATSUI Issuec a Proclemation 
Bafore tha Fall of the City which was Listributed Wicely 
by “irzlane. 

w-6. The prosecution witness, Lr. M. S. Bates, 
states that MATSUI's proclamation mace before the fall 
and distributec widely by airplane arclared that tha 
Jagan2se Arry nau only goodwill for peaceful citizens 
of Cnina anc woule do no narm to those who did not 
resist tie Imperial Army. 

On 8 October 1937, EATSUI issuec a statement in 
which ha saiå taat tha devil-defying sharp bayonstsa were 
just on the point of baing unsh2athed so as to cav:lon 
thair Givine influence, and that the mission of tho 
army was to chastise tha Nanking Government anc tha out- 
Tagaeus Heres B.fore he left Tokyo to taka up nis 
caomm?nc he dic have thoughts of pushing on to Nanking 
aftr tne captura of saannin He askec for fiva 
divisions in tho Shanghai Expocitionary Force before 
laaving Tokyo. 3 
(MM-5. C. T. Be ae 


wH-6. a. T. 2,632. 
bo Ey, iid. T 3m Zhe. ns 


z 
— 


troops beaaving bacly celsewhers in China or Manchuria, 
Tha army was a newly-formed organtzation sont from 
Japen but it was composcd of many axverienced voterans. 
One division cama down from the Paiping anc Tioantsin 
arza. Prince ASAKA had joined tho army only about tan 
Gays b-fors its entry into ilanking and in view of tho 
short tima he was connected with this army I do not 
think he can be hold responsible. I would say that 
tac divisional commandars were the rasponsible parti2s." 
The uitnass HIDAKA, counselor in tha Japanase 
Embessy at Shanghai giving avidance far tha defanse 
aare rear Ca o a a ona stop 
tbe forcas outside of the city wall and induce the 
Chinzsa commander to surrender and that he would dis- 


patch only highly-disctplined crack troops into th2 


IV. There Was No Rasistanco in tho City on 
tha Part of tho Chinese. 


y¥-8, Dr. M. S. Batas of Nanking University 
states thet ther? wos no rasistance of any kind within 
tha iky 

Tne witness Hsu Chuan-ying employed in the 
binistry of Hailacya at Nanking states that there was 
(12-7. b. 2x. 2937, T. 21,445. 


c. T, 21,447. 
b28. 
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[On ecross-examination MATSUI stated that before 
the captura of Nanking ha issued an order to tha 
effact that as Nanking is tha capital of Chinn th3 c=p- 
tura of it 1g an international avent. Careful stucies 
must b2 made in this regara so as to dazzle China evan 
mora grantiy with Japan's military eee 

Taa defonse witnass NAKAYAMA, an intellig2ace 
officer on thu staff of tha Central China Araa ray, 
ies thee MATSDI's order issuod before tha fall of 
Nanking provicac that.all troops must rafrain from 
doing illegel acts anc that a great numbar of military 
polica as wcll as assistant military police should So 
made to onter the city at tha samo time as tha troops 
in ordar to pravant 411 unlawful ak 

III. Tha Troops that Entared Nanking fron 
13 to 16 Docambar woro all Experiencec Troops Officarsd 
by Experienced Hon. 

LEL-7. Intarrogation of MATSUI. 

"Tho troops that onteorad Nanking snd were 
thers on 13, 14, 15, 16 Lecamber were all experioncad 
troops officerad by oxpericnced men. I had nav:r com- 
mandec these troops befora. I had not hoard of tacsa 
(MM-6. o. T. 33,963. 

ToT. 2r B96: 


g. T. 21,996-7. 
MM-7. a. Tx. 257, T. 3,460-1.) 


no rasistance by Culnass troops 


bar 1937 end on that day all Chinese soldizrs loft 
b, 


tiu city. 

John G. Magea, Episcopal ministar at Nanking, 
states thet after 13 December thare was no resistance 
on tha part of Chinesa Forces in Nankina.: 

V. Tha Defendant KATSUI Entered the City on 
17 Dceeember. 

Mv-9. (a) On 17 Locembeor a Kilitary Raview 
was hela. (b) On Y8 Lecamber a Memorial Sarvics u2s 
potions 

In his interrogation KATSUI states that tha 
booties of daad civilians, women or children had all 
baan removad by tha tipa he went into Nanking, but X 
he srw a faw doad Chinasa soldiers near the fast Gata. 

Tno witness OKAD/,, a lecturor in a Shanghai 
school, stntos that KATSUI went to sac the rafugees 
in tho neighborhood and asked thom about tha dangers 
that thay had undergone during tha fighting and com- 
farted perce On cross-examination, MATSUI states he 

» was not in the refugee zona. Ha met a couple of rafugaas 


-| 


and tzlkoa vith them in a temple on top of a mountain. 


(H-8. b. T. 2,558. 
c. T, 3,8%. 

breg. a. Bx. 262, T. 3,510. 
De Ex. 257, T. 3,461. 
c. 1. 32,749. 
dA. 


41,214 


VI. On 18 Locsmb=r the Lofendant KATSUI 
Issuaa 2 Frass R2icasa. 

KE-10. Press releaso by Ganoral MATSUI, 

18 Deczobar 1937, renas in part es Maen 

"£ religious ceremony for the war dead 18 Doc- 
ambar. Tae triumphal antry was on 17 Lecambor. The 
army having beconma considerably oxhaustad it is nocas- 
sary for troops in gcnaral to take a little rast because 
ta arcy has boen engaged in unremitting lancing opora- 
tions for four months. I preferably mst oexprass my 
dosp sympathy for the 2normous loss the troops and 
inhabitents suffered from the war." 

Tno instructions of HATSUI issued on 13 Cocon- 
bor statod that all officers nnd men should enforco 
strictor discialinc and that everyone shoula ba cautieus 
uith regard to nis conten 

VII. Tna Lefendant MATSUI Left Nanking On3 
Wack after His Entry on 17th Lecember. 

jai E E A SGU atatse1 

"I entercd Nanking on 17 Lacember end after 
ona werk I roturned to Shanghai. I mot and discussed 
“ith U.S. and British commanders, also tha Italian and 
French ambassadors with a view to suttling things in e 
perceful way. I aia not talk to any foroign diplomts 
(MH-10. a. Ex. 262, T. 3,510-1. r 

7,2. 5,459.) 


41,216 


Be 
. K. Fitch, Y.UCC.T, worker, says 


tbat on 15 December he sau approximately 1300 men all 
in civilian clothes taken from one of the camps, lincd 
up, roped togather and marched off to be shot. 

rM-16. The nitness Ksu Chuan-ying, amployee 
of Finistry of Reilways, statda that on the third cay 
witness arove cround the city, on ona streat triad to 
count tha numb-r of corpses lying on both sidas of th2 
strcoot nnd counted mora than 500 and soia it was no 
usa counting. Not 2 single corpsu vias in uniform; they 
“ar. ell civilians, botn young and old, including 
aomen end chiléran. The Japsnes@ took 1500 civilians 
out of the safety zone. Thase peoplo ware machina- 
gunned aná thair bodies pushed into tho pond. 

WK-17. Dr. k. S. Bates of Nanking Univirsity 
states Raat ber eos of cases were reported to Japon sa 
offictals. Ha saw a whole series of shootings of 
individual civilians without any provocation or apparent 
reason whztsoaver. Within his ozn knowledge 12,000 
civilians, mn, women and children, were killed {insicc 
tae walls. Thu bocies of civilians lay on the strasts 
and alleys in tna vicinity of his own house for many 
cys aftur the Jep^nasa entry. 

(WE-15. a. T. 4,460. 


MH-16. 9. T. 2,563-7. 
WH-17. 2. T, 2,626-30.) 


Anking. 

VIII. Atrocitles at Nanking, 

(a) Killing. 

(1) Civilians. 

i¥-12. Dr. Robert 0. ritlson, a surgcon at 
tha University Hospital in Nanking from January 1936 
to August 1940 Gescribas tho bayonut aná bullet wounds 
of pationts brought to tha hospital and that within a 
vary few days after 13 Lecember the hospital filled up 
rapidly with many, many cases of injury to men, “omcn 
ana chilaren of nll agas. : Large groups of mon əra 
taken to tha river bank of tha Yangtze River and shot, 
their bodios being pushed into the river. fnothur 
large group wora taken Outsice tha crte gali; machina- 
gunnvd and the woundoa then bayonsted. 

M-13. Tho witness Shang Tob Yi was arrastad 
in tha rofugue zono anc otat Snt hat more than 1,000 
mala civilians ware bound together and removed to tho 
benk of the Yangtze River wharo they wera orderau to 
sit down and ware machine-gunned. 

MN-14, The defensa witness HIDAKA statas that 


many Chinose soldiers entered tho safoty zono eisguisad 
Da 
as civilians. 


(MM-12, a. T. 2530. ce T 2596." 
ha Tais 


“13. a. T. 2600, 
Le. ae) o O O a 


kH-18. Witnoss Captain Liang Ting-Fang “as 
in: Medical Corp at eepture of Nenkingi Ha astiaates 
thet about 5,000 men from refugee camp wera taken to 
tas river, lina up and oachine-gunned. Shooting lasted 
from seven o'clock to two o'clock and was itnasse by 
800 Japanesa including officers, soma of whom were in 
sedan sntomciiitate’: 

MM-19. John G. Mogae, Episcopal ministar at 
Nanking, seys atier 13 Lecember the conduct of 
Japanese troaps towards Chinese civilian men was 
unbelievebly terrible. The killing began by individual 
soldiers or groups up to 30, aach ona seeming to heve 
tne poser of lifa or death. Soon there was organized 
killing of great bodies of men. Soon thare wer3 boaios 
of man lying averyshere and he passed columns of men 
b3ing taken out to be killed. Thesa people sere being 
killed by rifle fire and machine gun principally. Also 
they knew of groups of sevarnl hundrads baing bayonatad 
to death. On Lecember 14 or 15, ha passca tro long 
columns of Chinese all tied up with thair hands in front 
of tham, four by four. Thero may have baen 1,000 to 
3,000 man in thesa tan columns. ` pbont 1,000 man ware 
marchaa to the bank of tha Yangtzo River and thara moved 
(M-18. a. T. 3,370-1. 


MH-19, n. T. 3,894. 
b. T. 3,898.) 


n 


down with cross-fira machine guns. On 18 Lacembar 
he sent vith Vica-Consul TANAKA of the Embassy to put 
up noticas to protect property. Ha turnea into an 
alley to taka 4 short cut but soon ran into so many 
bodies that the car had to back out of tha alley; thay 
covlan't possibly get through azithout criving over so 
many hodies: He saz 300-900 Chinase dead by tha 
river sida. Tha clothing was burned off these bodies 
and mony of them were rA On 21 Lecamber he saw 
many bodias lying by the sice of the road, j 

EH-20. Sun Yuan Chang, a rica marchant in 
Nanking, states thst 10,000 people wera linod up on 
tha bank of tn2 river and wera mochine-gunned, 

THE PR2SIDENT: Brigadier, we will adjourn 
until half-past ono. 

(ihearaupon, at 1200, a recess was 


teken.) 


(2) Policencns 
MH-23. The zitness Wu Cheng Tch, r policeman 


a. 
in Nrnking, stetcs thot 


he together with 300 other 
policceen enc many civilinns rere merchee to the min 
west gate of the city. As they went through the grte 
they were machine-gunned nn) about 16 groups, esch 
containing owcr 100 persons, rere killed. Gesoline 
rra thrown on sowe of the bodics anc set nfire. 

(3) Electric Light Comonny Employces. 

MM-24, The Diery of James EcCallum discloses 
theta anne Irnuery 1938, 43 employees of the Electric 
Light Comprny nere lined up snd mrchine gunned. 

(4) Prisoners of war. 

M25. Jr, M. S. Bates, Professor of History 


a. 
more thrn 30,000 


at Nenking University strtes thet 
soldicrs eho had surrenccre?’ rnc cid omm their rrms 
were cut domn by machine-gun fire within the first 
72 hours immecietely outsice the walls of thc city. 
iLaborers werc hired by the Internntions] Committee to 
bury them. 

(5) The Buriris. 

KE-26. Thc rttention of the Tribunal is 
Tawn to r chert shoring thc number of victims buried 


M23. n. T. 2,604-5 MM24, a. Ex. 309, T, 4499 
MM-25, a. T. 2b30-1 


AITERNOOi: SESSION 


The Tribunal mct, pursuant to recess, at 
1330. 

wARSHAL OF THE COURT: ‘The Internetionel 
Military Tribunal for thc Far East is now resumed. 

Tuk PRESIDENT: With the Tribunal's permission 
the accuse’ KAYA rill be absent from the courtroom for 
the hole of the rftorroon scssion conferring mith his 
counsel. 

Brigedier Nolan. 

BRIGADIER NOLAN: iay it pleese the Tribural, 
at page 11: 

Mk-21. The defense witness OSUGI, a lieutcnant 
in the 3rd Division, stated thrt shen he cnterecd Nanking 
on the cvening of 13th Decomber thcre werc many 
scattered derd bocies of both Japnnese an! Chincse. © 
prc thrt the solciers were ercorc not to cnter tha 
refugce E 

MM-22. The ċefense vitncss NAKAYAMA strtcs 
thet ell nresd resistrnce cceseJ on the morning of 13th 
December -r and thet he never sm»; eny dead civilians 


b. 
within or without the wells of the city. 


| a. 
i anù the placcs her: their bodies wer- found. 


The totels erci 


Tsung Shnan-Trng Teams 112,266 
Red Swastika Socicty £4,071 
155,071 

£lso to r stetement of Lu Su in which he states 
ee 57,418 internces wers frozen, starved or killed, 
ene to a report on Yer Crimes nt Nanking prcpercc by 
the Procurator of the District Court. Thc numbcr of 
victins xillcd, totelled 278,586. ` 

(b) Rape 

MU-27. De. k. S. bates of Nenking University 
strtcs nta one month after the occupation Ur, 


kabe, Chnirmrn of thc International Committe., reportc- 


to Gerren puthorities he belicved that rot less then 


20,000 ceses of repe hed occurred. A witness on the 
besis of srfety zone reports nlone estimates some 
6,000 exs.s. Every day and cvcry night gengs of 
soldicrs wont through tls city, chi. fly in the srfcty 
zonc seeking vomen. A Chincsc vorrn was raped by 
17 Japanesi solsicrs. 

The dacumnts of the Kanking Safety Zonc 


MM-26. a. Fx. 324, T, 3937 b. Ix. 324, T. 4538 


e. Lv. 327, T. 4547 
2. T. 2634 


dated 2 February 1538 report-75 cascs of rape, 4. 
eescs of murder and 13 cases of robbery, ell report.d 
to have occurred luring the lrst vweck in Januery, 
1936. 

L-28. Johr. G. Mngee, cn Cpiscopr] Minister 
et konkirg, srys haet or. 3rd Janunry Jer-nese trid 
ts forec us ta serd the woren beck home from our 
safety zonc. We advised the older women to go nome 
to me a shoring cl camplinncc. Anrpings began azrin 
with whe women who went beck. The rapings continued 
dey by cry ftir th. cecuyation. Men, “omen nmi cven 
chilercn neri kilicd. 1f n wonrn resisted or refused 
she. was eithur killcd or stabbed. If the husband of 
the vagan tried to help he wre 1c. On 20 


Ca 
Decemter he saw © Jnpenese soleicr in the pet of rrpa. 


d. 
Tro girls were repcd on Nuy Yerr's Day. On Februrry 


Ist, 1936, he sav tvo soldiirs repping n.l5-ycrr old 
u. 


girl. Reported to r suntry rho only lnughce, 
MM-29, The detense witness NAKAYALA believes 
that there were severe] casc3 of rape en. assruit 
a. 


against wonin tor limited cxtcnt. 


Ma-27, 
Miu-28. 
" 


The correspondence from the 4mcricen 
Erur ssy, Nerking soy: thrt Ý it wes believed that 
there wes sceerecly a single piece of property in 
Norking thet hre cscnpec entry em! looting by the 
Jenencse Eilitary. 

Dr. E. E. betes of Nenking University stetes 
URE in som casis looting wrs wall orgenizec pne 
systcretic using of fleets of rruy trucks unler the 
direction of officers, Veults in brnks cut open with 
acctylene torchis. He sar r supply calum tro-thircs 
of 2 geile long londe) with furniturc. Precticrlly ell 
comircicl property of eny noticerble vriue rns taken, 

John G. Ungce, rn Lpiscopal Ministcr at 
arnking, strtcs ap the Jeponesz: took from the 
People anything th-t struck thoir fency; wrist wrtches, 
founteir pens, moncy, clothing anc food. 

(a) Burnin. 

uf-33. The Gcrosn Forcign Office in Chinn 
reports ststc corte eporoxim-tcly one-third of thc 
City wes destroyca by firc through Jeprncse. 

Dr. WM. S. Bates of Nenking University states 
nee beginning on 19th pr 20th December burning ens 
carried on rcgularly for six rccks. Somcticcs gasuline 


Bil-32, b. Ex. 320, T. 4,575 
s T. 2,635-6 


he Scrcunse witness sI KASALA, f 

coloncl an` Chicf-of-Strff of the 16th Division s-v: 
sore traecs of fire rhen he first cntercd rnc reccivel 
reports from the L. P.'s 3f r feu instences of pluncer 
committed by Jpprnese eet.” Thcse were serttere? 
offenscs concerning ciscipline rhich verc for instrnce 
rttempts to entar the refugee erers; »ttermpts to 
cohrbit with Chinese women rnè things of thet nature, 
There were some rcturl ecrses of rrpe butfev in number, 3 

LA-?1, The čefense witness IINULA, Linjor- 
Generel enc Chief-of-Strff statce thet efter the entry 
into henking there were n fow crses of pluncer and 
outrege rcporte: to wATSUI rn? the orfencers were 
ponishcc. There were "rough actions" such rs berting 
ar kicking the inhrbitents en. buring Ficniture S 
There were small i He herri of crsos of repe 
eftcr his hardqurrters moved into Nanking after the 


25th or 26th Dacember, 


(c) Looting. 

HH-32, The Gereen Forcvign Office in Chine 
Reports strte aks there ves no storc in the city 
vhich hed not been broken into or looted. 

a. T. 32,626 b. T. 32,641 

a. T, 32,651 b., T. 32,673 


c. T. 32,651 à. 1. 32,656 
n, Ex. 329, T. 4,554 


wat uze UL more commonly chemic-1 stripe. 
property was seized to supply incoming Jrirnesc 
resiccnts. The Russirn Ecbrssy vies burncd. 
The YMA building, tvo importent churches rnc tro 
chief Germen conmmcrcinl propertics. 

John G, Magec, om Episcopnl Minister 
nt Nanking, states thaw on 21 Uecerber practicelly 
211 the forcigncrs in the city sigma o petition fni 
took their petition to the Jepsncse Embassy to beseach 
them in the name of humenity to stop the senseless 


burnings af the homes of the propla. 


M34, The correspondcnece of the Amcricen 
fs 
Erbassy, Nenking, contnins ¢ communicrtion from wu 


to the Consul Generel nt Shrnghni describing thc murcer 
af Chinese enè kooting an! states that Amoricrn end 
Eritish flogs wire pulled dorn. 

John G. Megec, Lpiscoprl Linister et linnking, 
says thee cverywhers in the surrounding villrecs 
the semc kin? of things ucre hap-«ning thet ucre happenin] 
in hanking. 


Ge By SEER 
n. Cx. 428 


T. 4555 
b. T, 3,926 


41,226 


A Sumry Report on War Crimes in Nenking 
prepcre:) by the Procurstor of the District Court 
discloses a de 50,000 to 60,000 persons crpturcd 
in vicinity of Mo-Fu-Shrn incluzing young and old 
men and wonen vere rechine-gunne? pnd bayonctcd. 

MATSUI stetes in his affivevit thet there 
rere corcprretively few fircs in Nanking, thc number 
of houses destroyed being opproximptely 50 or Ag 

2. 


Marking. 

KL-35. Witness Dr. R. 0. Wilson of University 
Hospitel, Nenking, grve evilence baton prior to 
occupation he hac never seen rn opium den with a sign 
on the outsice shoving the sale of opium res going on. 
One yerr of the occuprtion, in spring of 1937, ae 
counted 2] apium dens openly selling opium in the 
sprece of nbout one mile, 

Dr. H. S. Entes of Nanking University 
testifice DGS there wes nogen pnd notorious sele 
or use of opium for sorce 10 yerrs before the Inciscnt 
of 1937 and thrt opiun ves usec in beck roons chiefly 


by oldcr men of the gentry anc rcrehant type. 


«.-3*. E. Ix. 327, f.. 6,582 D DAE, Us & 
s35: ro T. aaoi i FEER 
S b. T. 2,650 


41,228 

frst pavenee verc let loose on the city enc retec in 
s renncr «hich wns infescribable for reguler troops. 

Reports Crted 24 Jnnurry 1938 fron the 
German Foreign Office in China to the Foreign Office 
in Berlin relative to situetion-in Nonkin, folloring 
tre fell of thet city state thet E the Japenese 
cilitary euthorities roperentiy lost authority en: 
their troops, who for wecks plunċere the city after 
its capture, violated 20,000 tiocen enà girls, slayed 
thousands of innocent civilians (rpmong them 43 rorkers 
of the power plant) in e brutal manner, mess murder 
by rechine-gun fire being among the humenitarinn methods 
of execution. 

The Gerten Foreign Office in China Reports 
express (the view theta’ thavtatetal drys of manking 
beve clearly shorn two factsi 

(1) The failure of the control of the defense 
of the fort of Nanking. 
(2) The lack of discipline, ntrocities, and 
: erininrl pets, not af an incivicual but of en entire, 
rry, movely the Jenenesc, 
MM-38. The corresponcence of the jnericrn 


a 
Erbassy, Nanking, discloses thet Anericen officials 


n |HM-37. b. Ex. 329, Ts 4,592 c. Ex, 329, T. 4,604 
MH-28, e. Ex. 326, T., 4,561 


41,227 


The witness Hsu Chuen-ying of Ministry of 
Radlvry steted thats opium wes publicly open for 
sale efter Vecembcr 1937. 
ek 
The Army @zs out of contro] and there wes n 


lack of Discipline. 

M36. In his interrogrtion MATSUI manic 
that there werc some lewlcss elements in the arty. Ke 
says in parti 

"I Araw a distinction between the obeying 
of orders by a soldier in the proccss of operations 
and what the soldicr does off duty. The officers 
coLmpnting thc troovs in ħsnking hed the cuty of 
oversecing the behavior of thcir soldiers both off 
duty enc on cuty. I bese the strterent thet the 
behevior cf the soldicrs wrs bad on eccount of thiir 
behavior townr’s the Chincse population end thcir rets 
generslly. I consider thet the ciscipline of the 
troops who enpturcs Nanking wes cxcclicnt but the 
conduct an? behevior “rs not." 

MM-37. ‘the Germen Fori.ign Office in China 
reportcc aya on 14th Decerber the Japanese troops 
which were insufficiently proviced for duce to the 
MW¥-35. en Ta a ouA 
MM-36, a. Fx. 257, I. 3,458 
MM-37, oa. L. 329, T. 4,599 


enlled on 14 Americana residents on 6 Janusry who were 
asked vhat they perticulsorly desire to bo brouglit 

to the pttcntion of the Jrgnnesc euthoritics regercing 
conditions nt Nanking. Their reply was: "To have 
the Jannnese authorities set their solcicrs under 
control and put rn eng to thc horrors enc atrocitics 
now occurring." 

The sare exhibit discloses thnt the Japrnesc 
soldicrs swarmed over tlic ety in thousrn2s‘and 
comaitted untold déepreJdation ~ni ntrocitics. It 
would secr, the exhibit stetca, according to stories 
tal us by foreign witncsscs, thet the soleicrs vere 
let loose like pr barbericn hore to sescerrtc th. 
city. cen, women end children in uncounted nunbers 
throughout the city vorc killed. 

SM-39, Dr. M. S. Bates of Nanking University 
says wie three days after entry sinll] posters 
or proclrmations vere secured from high officers of 
the gendarmeria to be put up rt the entrenee to forcign 
property ordcring rll soldicrs to keep rwey. Not only 
did the soldicrs daily cisrcgard these proclrin tions 
bul they elso frcnucntly tort thin down. 


MM-40. The defense witness SAKAKIBARA, c 


Xe Bove 
ats 2,604 


41,230 


serrr Oli iccr, strtcs thet m .ircetes in nany places, 


by cerns of his futogrephe? notice boards, safeguard 


of th. inhabitants end prohibition of looting in orny 


other places. 


M41, The Dinry of Janes ¥cCelluo 
conteins the follosing entries: "19th Decerber, The 
whole Japenese argy sceus to be free to EO ene cone 
voc do anything 1t pleases." "29th December. The 
people, helpless cnc unprmed heve been at the rercy 
of the solcicrs who hrve beun Permitted to roam about 
et will vherever they pleesc¢. There is no <iscipline 
whetever enc rany ere Crunk. By cay thcy go into the 
builcings in our safety zone centres, looking for 


cesirablu wonen, then rt night they return to get then." 


3-40. æ. T. 32,68 
l-41. a. Ex. 50r. 


XII. 

There mas cn Inadequate Kumbcr o? Military 
Police Available in Nanking. 

wi-a5.. Dr. H. 8, Bates testified? that the 
Embassy officers declarcd one great reason for the diffi- 
culty was the smell number of nilitzry police or 
rerndarces available, which, at the momert of occupetior, 
they declared to be 17 in nurber. 

John G. Hagee Sainte “At first there seemed 
not to be any KF, P.'s. Then more vere brought in end 
they seid they were trying to make on effort, and they 
were thrcewing some of them as guards around certain 
areas in our Safety Zone. We were encouraged by this, 
and’thought things were going to be better, but later on 
it becare a kind of joke to us because those very 
ecndarmes begen to do some of the things the cther 
scldiers werc doirg. A great many of the Chinese police 
wcre killed," 

The defense witncss HIDAKA states thet at 
first there were only 14 Japanesc gcndarmeric in Karking 
but cn 17 Deccrber he heard thet 40 other aildtary 


ides 
volice were to be obtained in sevcerel days. 


a. T., 2644, 
b. T. 3928. 
C. T. 21449.) 


414231 


¥r-42, Jorr. G. bagte, Episcopal niste at | 
Aa 
Pankirg, scys thet the Jancnese soldicrs pzid ‘ 
absolutely no attentior te thcir own consular notices 


rbout foreigr property or to Ancricar Enbassy rotices i 


i 
about foreign property. On 21 December TANAKA told Megep 


the bad division then in Norking would be 
chenged for a better one and he thought by 24 December 
everything would be settled. After thet there wes no 
aopercnt betterment. 
181-43. George A. Fitch, YEA worker, says that: 
19 December was & dzy of complete encrety. The militery 


hed no control over the soldiers. Or 20 December | 
| 


inportant shopping strect wis in flames. He counted 14 1 


verdalism and violence cortinucd unchecked. Tha most 


fires from his sindow, and saw mary Japonese army trunka 
londed with loot which they were tzking fron the. shops ; 
before sctting fire to them. | 


į 
111-44, Ir his affidavit MATSUI states that a 
a few of the crimcs in Nanking were committcd by Chinese) 


=. 


troops nd people whcn Neriing fell. But in answer to: 
ae | 
the Acting President he stated thet NANAYAMA ond HIDAKA | 


did not revort any spccific facets in regard tn outrages : 


cormzittcd by Chincse soldicrs. They Sey Senne yes to nih 


ecreral runours in rcgard to those cscs. 


(MN-42. a. T, 3920. 3. na T. 44462. 
b. T. 304. M44. 2. T. 33822. 
-=M t-39- - 


XIIL. 


Complaints were meda to Japanese Embassy 
fficizls at Yanking and Forwarded te the Foreign Office 
n Tckyo. 

194-48. The witness Hsu Chuon-ying, an emmloyee 
n the Kinistry of Railways, 2t Fanking, seid een 
omnlaints were onde to thc Janenese Fobassy and to the 
sommander-in-Chief's office but not a single proclamation 
wes mede prohibiting raping, looting, end killing. 

HM-47. John G. Hegee A “Almost daily 
eperts were mode to the Embassy cnd mery of us went in 

person as I did myself many ticcs to the Japenese Fm- 
assy to tell of individuzl] cascs of outrage." 

M-48. Dr. M. 5. Betos told the Tribunal 
hat alrost daily for the first three seeks he went to 
he Embassy with a typed report or letter cove-ing the 
preceding dav pnd frequently had 2 conversation rcgard- 
ing it with the officials, FUKUI, Consul, TANAKA, Vioc- 
ronsul, ond FUKUDA. Thest mer nerc trying to do what 
ittle they could but cere terrified of the military, 
and they could do nothing ercent forwerd these cormuni- 
rations through Shanghai to Tokyo. 

MM-4S. The witncss ITO, Mirister at large in 

a. T. 2694. 


a. T. 3922. 
a. T 2é38.) 


hina, stcted that he was in charge of negotintions 
with the diplomstic corps end members of the pressa ot 
Shanghai and also was ir cherge of information. He 
says: "I received reports from mcmbcrs of the diplo- 
etic corps snd from press mcn that the Japaneso Army 
at Nanking hod committed various otrocitics at the timc. 
I did not seek to verify these revorts. I did report a 
gcrncrel rcsume of wheat I hed heard from diplomcts and 
fror orcss rer. All my reporta were sent to the Foreign 
cCfrfice.* 

MM-50. Dr. L. S. C. Smythe, Profcssor of 
Sociology, Nanking University, since October, 1928, was 
in Karking contiruously fror Scptembcr, 1935, to July, 
1938, end wes Secretary of thc Committee. The Committee 
Filed: early two protcsts evcry dey for the first six 
wecks of the Japcnesc oecupetion. There were daily 
confcrerces at thc Japenese Exbassy. Tha Embassy ct ro 
time denied the accuracy of the reports. They continu- 
ally promised thcy would do something ebout it, but it 
wes Februsry, 1938, before any cffctive action was taken 
to correct the situstion. 

MK-51. The witrcas NAKAYAMA statca that 


reports mde by forcign residents were subrittcd to the 


Consul General cnd thinks that such mettcrs were reported 


i a. T. 3505-6. 
Dr er Ptt 5E 
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Jipet Govyracnt would dbo foret by pubie —opinton-w- 
curb the aray." It is disclosed by thc e cust 
up to l0 Jaruzry, 188 esses were rerortcd. 

11:-53. The defense witncss HIDAKA statcs that 
the revorts on wrongs ellegcdly donc by Javancse soldier 
were submitted to thc Consulate General by forcign 
residents. lost of these reports were based on hearscey 
znd sinec the Consul Gcneral hac not cnough time to in- 
yestigzte ences of them the rcrorts were scnt to the 
Forcigr. Hinistry in Tokyo end to the Arry in Ncnking. 

It scer.d timt the Forcien Ministry in Tokyo grve notice 
of these reports to the War Ministry. Whenever rererts 


were submitted from the officicls on the spot the 


authoritics in Tokyo celled thc attention of the Army to 
thec. It wes duc to this fact that the Arry Control 
Headquartcrs somctires geve dircetives cbout this to 
Arev officicls on the Seana 

MN-54. The defense witness ISHII, Itaro, 
Director of thc Durcau of Erst Asintic Affairs, stetcs 
that following the triumphal cntry into Panking on 13 
Decerber the Acting Corsul Gencrcl reported fror Nankin 


by telegr ph to the Furcign Office regerding the etroc- 
a 


itics of Inpanssc troops in Nanking. ; This report wes 


(MH52. t. T. 4574. 
a. T. 21453. 
Bes 2 E, 2: 20970.) 


to the Specizl Scrvice Depertrent of the Shenghzi Fx- 
E. s 
peditionary Force. Urfortunotcly such reports were 


rot made to the Ccntrel Ehina Arez Army. ‘It wes the 
duty of the Staff Department of the Shenghoi Expedition- 
ary Force to transmit those reports. 3 The witness 
reportcd to BUTO complaints of violation of foreign 
interests in Nankin 

F}-52. A letter from the Americon Embassy in 
Tokyo to the Embassy, Nenking, encloses 2 rerort from 
the British Embnasy ct Nanking which sister "The 


Rev. Boynton of the National Christian Council wko 


brought mc these reports statcd thet the Japanesc Erbassy 


officials who reeehcd Nonking shortly eftcr thc entry of 
the Japnnese troops were horrified whan they saw the 

orgy of drunkenncsa, murder, rape, and robbcry which was 
poing on openly in snd around the refugeo zonc. Failing 
to make eny impression on the military commcrdcr, whose 
attitude of callous indiffercnec makes it prob2ble that 


the Army “2s deliburately turrcd loosc on the city asc 


punitive measure and despairing of gctting cables through 


to Tokyo owing to army control, Embassy officials had 


even sugecstcd to the aissionarics that thc latter should 


try end get publicity for the fects in Janen so that the 


(MM-5]. a. T. 21927. 
b. T. 21929. 
c. T. 21934. 
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ronsmittcd without dcley to the Dircetor of the Burcau ~ 
f Military Affairs, Wor Offiecc. At thet timc, the 
foreign Minister being clarred snd worricd about the 
matter urged the witness that sore step be taken quickly 
o suppress such disgraceful deeds. y The witness told 
ne Forcign Ministcr tht 2 copy of thc tclegravhic 
erort had already been trarsritted to the Wer Office 
mrd that he interdcd to warn the militsry authoritics at 
he coning Litisor Confercnce of the War Office, the 


Hinistry of the Navy erd the Foreign Office, cgainst such 


ecds. At the Lieison Confercrce onc or two danys later, 


c brought thc problem of atrocities to the attcrtion of 
he Chief of the First Section, Burcou of Hilitary 
ffairs, and demanded thet strict measures be token to 
atop them imprcdintcly. The militery delegate shared his 
fcelings and ceecdcd to his ae 

The dcfense witness ISHII further stcted thet 
shortly efter 2 detailed account typewritten in English 
drawn up by 2n International Sccurity Committee consist- 
ing of rcpresentatives of third powcrs in Nanking re- 
garding atrocitics of Jopenese troops was received from 
tre Acting Consul Gencral in Nanking. 

Qn the ocession of the following Licison Con- 


fercnce, the witness shewed the report to the Chief of 


(M-54. b. T. 29971: c. T. 29972. 
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the First Ecction of the Burcau of Military Affairs ard 


revented his demand in compliance with the wish of the | 


Forcign Linister. The military delegate cnswered thet | 
a strict warning hed alrendy been given to the Nanking 
Occupation Earca On cross-cxaminetion, the witness 
stated that thcre were £ whole scrica of such reports 
ont of them reporting somcthing over 70 casca of she 
and th:t oll reports were m.de to the Foreign foie 

Iech time rcfcrence was made to the Rape of 
Nanking in the foreign press he reccived e report from 
the Chief cf the Infornm-tion Buresu and these were cir- 
culated to the Minister, Vicc-Hinister and nll Burcnau 
Directoreaal Hc thinks HIROTA took up this question 
with the War Kinister once or es The reports were 
accented at thcir facc value though there were mony 
points of duplication. _ 

XIV. 

The Military Authoritics were aware of the 
Situation. 

MN-55. In his intcrrog=tion, MATSUI statea 
that 2lmost 2s soon 2$ he centered the city he-heard that, 
Europe and àrcric: hed got the idea trot his troops had 
committcd mony outraecs. He heard it from n small 
(yy-54. d. T, 29972. €. T. 29977. 

f. T. 29985. g. T. 29982. 


h. T. 29990. i. T. 29995. 
—Mbt wE.: 257,-7.-3452.) - - 


M-57. In hi: interrogation, tha accused 
MUTO, Adjutant to the Chief of Staff of the Central 
China Army fron November 19375 states” that he 
returned from Nanking to Shanghai 24 or 25 Dacember, 
At the time of the surrender of Nanking, MATSUI was 
suffering from tuberculosis and had been in the 
Tear area. They cane to Manking for the taking-over 
ceremonies. He remaired ten days. At that time the 
toen was already cleaned up end it was safe to walk 
about alone. He had not heard of the Japanese 
soldiers acting up. TSUKADA, Chief of Staff, told 
him there were incidents of stealing, assault, 
killing and rape. Following that, orders were issued 
for al) units except security troops to leave the 
town. The original order for the taking of Nanking 
stated that only picked fine troops wera to enter 
the town, and the remainder of the troops were to 
remain out. However, all of the units entered the 
town for which action "MATSUI became mad and bawled 
put his subordinates." It was felt that if too many 
troops were allowed in Nanking there was due to be 
trouble inasmuch as the troops had suffered many 


pardships since Shanghai. Thea men were under pressure 


a. Ex. 25 


diplomatic officiel, the Consul zt ranking. 

MH-5€. The documenta of the Mankirg Safety 
Zone dated 16 December contcin the following Aisa 
"We refreined from protesting yesterday because we 
thought when the High Commander arrived order in the city 
would be restored but lcst right was even worse than the 
night before, so we decided that these metters should be 
colled to the attention of the Imperial Japanese Army 
which we arc sure does not approve of said actions hy 


its soldiers." These reports continue through December 


and January. 


RM - 56 —_2——-Pt 329,-T,4508.) — 
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for such a long tima that it was felt inadvisable 
to allow them in town, General VATSUI heard of the 
incidents afterward and became quite erraged at the 
conduct. He was thera when General MATSUI heard of 
this and MATSUI became mad and bawled out his sub- 
ordinates. Tha report did not show very many inci-. 
dents. As soon as it was published orders were 
issued to the MPs to suppress auch activities and 
arrest any participants. The order was issued by 
General MATSUI as soon as he heard of the incidents. 


As soon as they arrived in Nanking for the ceremonies, 


HATSUI received the information and the order was 
immediately issued. The HPs normally had the duty. 
The order was to more severely enforca the regulations. 
The incidents started when Nanking was entered 
around the 12th to the 14th. NUTO remembered in a 
revort that it was reported that Chinese people were 
looted, burglarized, and other things such as rape, 
etc. vere committed by the Japanese Army, Between 
10 and 20 incidents were reported. Prince ASAKA 
commanded one army andi Lieutenant General YANAGAWA, 
the other. MUTO can't imagine that there were 
thousands of these incidents. He followed Ganeral 
MATSUS during the formal entrace into the city of 


incidents reported to him, Also the City of Nanking 
was pretty well cleared away and ten days later he 
returned to Shanghai. He cannot ever believe or 
imagine thay there vare incidents running into 
thousands. His duties were to assist the Chief of 
Staff. 

“hen giving eaters on his own behalf, 
KUTO stated that ofter the formal entry at Nanking 
or 17 December, General MATSUI heard for the first 
time from Chief of Staff TSUKADA that most of the 
units had entered the city against the commanders! 
orders and that following the entry of the units 
Plunder and rape cases oceurred there, Ganeral 
BKATSUI ordered toth commanders to withdraw promptly 
out of the city all forces except the strangth 
necessary to guard Nanking and strictly to maintain 
military discipline and morale. MUTO understood that 
both commanders executed this order but the withdrawal 
was delayed a little because the Chinese were burning 
buildings and there was little‘wator to drink. 

M:-58. In his affidavit LATSUI says that 
at the time of the capture of Nenking he was sick in 


bed at Soochow 140 miles away and was unaware of any 


= December, MATSUI gathered all participating 

slofficers and ordered them to be more strict, in 

shwsintaining military discipline and morale. MATSUI 

4inad received a report from the military police 

J |regarding some crimes connected with military 

*|aiscipling and morale which were committed by sone 
troops under his command and unnecessary troops 

: were ordered to go outside the wall. MATSUI 
received additional reports fron commanders and 


o 
' divisional commanders under his command as well as 


u ae 
from diplomatic organs. 


wu-60, In his affidavit MATSUI states that 
after entering Nanking on 17 December he heard about 
outrages for the first tima from the Commander of 
the Eenpei Unit through his Chief of Staff TSUKADA 
and at once ordered every unit to investigate and 
punish the guilty men." On cross-examination he 
stated that he heard stories of similar nature from 
the Consul in Nanking?’ but did not mention it in his 
affidavit because it was not an official report but 
merely in the course of conversation.” ^ This was on 
the 18 or 1¢ December and the Consul told HATSUI 
È. T. 21903. 11-60" ex. 4498, T. 33822. 


3 b. T. 33850. 
Ge puaa cl T. 33851. 
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outrages and received no reports thereof.*' The 
2|only thing he heard was a rumor towards the end of 
3) December 1937 to the effect that-there were some 
4/cases of illegal acts in Nanking, but he Had no 

official report about such fact.™ He did everything 
in his power to prevent occurrences of such unfor- 
tunata incidents and to give severe punishment to 
the guilty.°* 

On cross-examination, MATSUI stated that the 
two army commanders kept him in close touch with the 
progress of operations and reported the fall of 
Nanking .°* 

In hia affidavit MATSUI states that in the 
15 | unsettled condition at the time of the capture of 
14 | Nanking some axcited young officers and men may have 
17 | committed unpleasant outrages." These unpleasant 
18 | outrages were rape, looting, forceful seizure of 
materials and murder.** 

MH-59. The defense witness NAKAYAHA, Yasuto, 
an intelligence officer on tha staff of tha Central 
China Area Army, states,** that after tho ceremony on 
Beds Ex. 3498, 7. 39822. T. 21902. 

b. Ex. 3498, T. 33824. 


c. Ex. 3498, T. 33825. 
d. T, 33850. 


o. Ex. 3498. T. 33821. 


that some of the officers ami men of the Japanese 

rmy who bad entered Nanking had committed outrages.”° 
e denies that ha received reports of outrages from 
tha commanders of the two armies immediately after 
the fall of Nanking’ as had bean stated by the 

itness NAKAYAMA." His staff officers were receiving 
reports daily from the gendarmerie since the fall of 
anking. É’ The staff officers nent to the Kempei Tai 
to get information" and the facts were brought to 

nis attention for reference purposes. * 

MU-62. Tha defense witness NAKAYAMA, an 
ntelligence officer on tha Staff of the Central China 
irea Army, states that on 26 or 27 December 1937 he 
ronveyed a verbal order of the Chief of the Staff 
pf the Shanghai Expeditionary Army saying that it was 
rumored that illegal acts wore being committed in 
tanking by Japanese troops and no such act should ba 
Hone under any circumstances for the honor of the 
apanese Army. Anyone who sould misconduct ‘himself 


ould be severely punished. ' 


MM-62. The defense witness HIDAKA, counsellor 


n the Japanesé Embassy at Shanghai, states that he 


met HATSUI in Shanghai on 1 Januery 1938 when MATSUI 
was sincerely grieved to find for the first time that 
some of his subardinates had done wrong. HIDAKA was 
deeply impressed that MATSUI had rot been aware of 
such facts until that time." MATSUI did not specify 
whnt wrong was acces 

!-63. On cross-examination MATSUI states 
that he did receive reports made by Staff Officer 
NAKAYAMA ang Counsellor HIDAKA about the middle of 
January 1939. They mantioned crimes committed by 
Japanese soldiers but they reported orally and 
MATSUI doesn't remember the contents too well.” It 
was a very difficult thing to investigate and their 
investigation was not acto MATSUI assumes that 
HIDAKA tased hia irvastigations on reports from 
foraigners in the refugea zene but MATSUI did not hear 
of such reports. ° On cross-examination MATSUI stated 
that he did not read cny newspaper reports regarding 
illezal acts in Nanking.” 

XV. The Atrocities Continued for Weeks 

After the Zall of the City. 

NH-64. The witness Dr. R. 0. Wilson of 
University Hospital, Nanking; stated in evidence ` 
hH-62 


3 N-63. Mi-64. 
a. T. 21447. à a. T, 2538. 


Wi-65. Witness Hsu Chuan-ying, an employee 
in the Ministry of Railways, states that?’ the 
Japanese nuthorities did not try to stop the 
atrocities. Not a single proclamation, not a single 
notice was put on the street to stop all these 
atrocities and the rapins and looting. 

MU-66. John G. Magee, Episcopal Winister 
at Nanking, testified that?" when he told the investi- 
gator from the Embassy of what he had seen ari about 
driving the soldiers off from a woman he just began 
to laugh. These things would be reported to the 
Eubassy and they would send a man around who bad na 
real intention of investigating the case but whose 
cħief desire was to find out who the informants 
were,”- If there was any real desire to stop this 
thing they could have stopped it. If they had shot 
25 men the thing could have been stopped, °" but it 
was looked upon entirely too lightly. On one occasion 
when Mr. Raabe and a Japanose officer saw a soldier 
in the actual act of raping a woman, all the officer 


a. T. 3931. 
b. T. 3936. 
c. 7. 3941, E 


that cases continued to come in for a matter of 
some six or seven weeks following the fail of the 
city on 13 December 1937. The capacity of the 
hospital was normally 180 beds and this was kept 
full to overflowing during the entire period. 

The witness Hsu Chuan-ying of the Ministry 
of Rajlways says that” the atrocities were worse for 
the first three months and later on it gradually 
diminished rore or less. 

John G. Mazee, Episcopal Winister at Nanking, 
stated that’ after abcut six weeks ít begcn to taper 
off although many things hapvenec -- individual 
things happened after that. 

Dr. M. &. Bates of Nanking University 
testified that" after February 6th or 7th there was 
a noticeable improvement in the situation, and although 
many serious cases occurrad betreen then and summer, 
thev were no longer of a mass or wholesale character. 
The terror was intense for two and one-half to three 


weeks. It wos serious for a total of six or seven 


did was to slap the soldier. 

M-67. Dr. K, S. Bates of Nanking University 
on 27 December wrote’ "Shameful disorder continues 
and we see no serious efforts to stop it. The 
soldiers every day injure hunireds of persons most 
seriously. Does not the Japanese Army care f.. its 
reputation." 

XVII. The punishments awarded were few 

in number and jnadeguate. 

WH-68. In his interrogation defendant 
MATSUI stated: * 

"The only notes in my diary concern a court 
martial of an officer and perhaps three soldiers in 
connection with the rape of Chinese in Nanking. I 
think the officer was executed and the soldiers im- 
prisoned. This was as a result of my advocating 
Severe punishment for offenders. I received this 
information when I was in Shanghai and put it in my 
diary there. All my records were burned including 
this diary but I have made a few nates from mamory 
since which I think will be useful if I come to trial." 

MN-69. Dr. H. S. Bates of Nanking University 


1M-68. 
a. Ex. 257, T. 3464-5. 
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pst eae jeutenant in tho 9th Division, 
es that there vas not 8 single 
legal act." And the 


who entered Waning ~) 


"We were assured by tho civil officials in wn 15 Docember, stat 
the Embassy that on several occasions strong orders ;riminal charged with an 1 
a colonel in the 9tt: Division, 
r and no criminal 
b: 


were sent from Tokyo iu restore order in Nanking. witness WAKIGAKA, 


We saw pno significant results of such ordsra until the states ho left Hanking on 24 Decembe 


Bee GUM Lt Catches a was found among those under his command. 
The defonse witness OGAWA, Chief of Legal 


the Sth cr éth February. I learned that a high 
lath Army, statcs that during his 


416-19 Dacembar, ho did not hear any 


t of Japines: soldiers nor 


military officer called togather a large body of Affairs Gection, 
lower officers ard noncormissioned officers, telling stay in Nonking, 


them very severely that they must better their con- Tunors of illegal conuc 
ments for 11legalities.’’ 


duct for the sake of the name of the Army. Prior Ee, emery arate 
Tho defense witness TSUKAMOTO, Koji, 


1 Expedition- 
judire 


to that time we sow and heard of no instance of Mi-71. 


effective discipline or penalty inflicted upon A prosecutor fortes Bhangiia 
on 30 August 1937 and prosecutor and 


soldiers sho wera seen by high officers in the wary uis rotet 
hina Expeditionary Force on 9 Fab- 


act of murder and raps. On three or four occasions for the Central C 
He states that after the entry into 


itted by Japaneso 


Ur. Raabe and other members of the committee were ruary 1938. 


in the presence of high officers when they saw the Nanking unlawful acts wero Pon 


s 
shooting ar bayoneting of a civilian or an act of troops and he. eyamined these cases.” Four or five 


s were involved and tha rest wera ro 
The kinds of 


rapa. In each case the soldier was required to give officer IE 


an extra salute to the officer nnd an oral reprimand trifling cases committed by privates. 
wat a¢rinistered but the name of the soldier was not crimes were chiefly plunicr, rape, etc., whilo the 
taken nor was there any other indication of discipline." casea of theft ond injury and tha cases of doath were 
MN-70. The defense witnoss OUCHI, a second very fov. We remombers that. thero were a few murder 


- MAS7O» n, 32600. WEIN: g, 21563. 


b, T, 32608. 
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cases but has no memory of having punished incendiaries ur. Abonnd and asked Mr. Ahand to see him about a 
or dealt with mass slaughter criminals. The crimes month after the fall of Nanking. ?*. He talkad to Abend 
were committed at different places but o considerable on the basis of reports that had bien communicated to 
number of cases, he believes, took place in the him (M{(SUI) from tho Kempei Tai." 
refugees! quarter in Nanking. He actually handled XIX. A number of high ranking militury 
ten cases himself but thz number of people involved officers orrived in Nanking about the Sth or 6th 
was “r2zater than the number of cases. February. 
IVITI. Hallett Abend had an interview with HM~73. Correspondence of the American 
the defcndant MATSUI in January 1938. Embassy, Nanking, discloses that on 6th February 
N-72. In his interrogation, MATSUI says:>" Major General AMAYA, the new garrison commander, gave 
"I saz Abend ohout a month after Nanking. I a welcoming taa at the Japanese Embassy for foreign 
requested him ta see me as I had heard rumors and I diplomatic representatives at Nanking. 
wished to quell these by putting tho facts before He criticizad the attitude of foreigners who 
Mr, Abend. I explained to Mr. Abend my views regard- sere sending abroad reports of Japanose atrocities 
ing the respecting of foreign rights and interests in and ancouraging the Chinese in their anti-Japanese 
Nanking. Also zy desire not to inflict damages to fecling. 
neutral properties and interests. I also stated MM-74. In his cross-examination, MATSUI 
that it was my desire to achicve peace and extend the stated that Major General HOMMA was sont to his head- 
hand of friendship to Chinese troops who had stopped quarters by the General Stafi about tha end of January 
fighting but that it was my duty to punish Chinese 1938, ond HIMA said that the euthoritices in Tokyo 
troops wha continued opposition." were very worricd about the reports of outrages com- 
On cross-cxamination, MATSUI stated that he mitted by Japancse soldiers in China." WATSOI stated 


wished te quell rumors by putting the facts before MM-72, ut_-73. 
b. T. 33268. a. Ex. 328, T. 4588. 
uH-21. 10-72. c. T. 33873. MM-724. 
h. T. 21577, fis Ex. 275, T, 3463. ei a. T. 33856. 


that he was not aware of any communications from the 


General Staff addressed to him regarding the behavior 


b. 


of the troops. At no time was he reprimanded by 


the Chief of the Army General Staff or the War 


Mirister.°" He presumes that HOMMA learned of the. 


reports of ovtrages from the reports sent by the 
Foreign Office to the Army.?* 

MX. Defendant returned to Jaman in February 
1938 and was released from the service on 5 March 1938. 

HH-75. In the interrogation of HATA, it is 
stated that?” General HATA succeeded General MATSUI 
in Central China on 17 February 1938. 

XXI. Defendant MATSUI was not asked to make 
A report on the Nanking Incident end mhile there must 
have been investiget{ons and reports the defendant 


EATSUI Goes nat know for certain. 
W!-76. In his interrogation, MATSUI says: 
"I was placed on the reserves immediately 
upon arrival in Tokyo so I do not know for certain but 
there must have been investigations ond reports. I 
was not asked to make a report. If there had been 
any such incidents I would naturally have made a 
Yeport on wy orn résponsibility." 
My-74. gH-75. 


i thee T. 33456. a. Ex. 256, T. 3445. 
e, T, 876. 101-76. 


XXII 


The defendant MATSUI wes responsible for 
the Rape of Nanking. 


MM-78. In his affidavit MATSUI states that 
tre Central China Area Arny was over the Shanghai Ex- 
Feditionary Force and tre 10th Army Eeadovartere and 
its mission was to unify the command of these oie Sahat 
and that his relation with the officers and ren in the 
field in geara to command and supervision was entirely 
indirect. ; Ee further states thet one of the contribu- 
ting factors to the unfortunete incidents at Nanking 
was that as Commender of the Centre] China area Army 
he had no direct suthority over the officers and men 
in the field. 


19-79. On ecross-exanination, MATSUI stated 
that wren he said command and supervision was entirely 
indirect, he neant that command was exercised through 
the Commanders of the Shanghai Expeditionary Force and 
the 10th a Moreover the Headquarters of the 
Central China Area Arny had no authority over such 


b 
natters as rations, quarters, pay end medical services 


METS. a. "x. 3498, T. 33,819 


ees 
c. T. 33,82 
HM-29. a. T. 33,849 
b. T. 33,848 


MATSUI states on cross-examination that up” 
to the time he left Shanghai in February 1938 he had 
received no reports of the investigations he had 
ordered.?* When he asked for them the reply was 
that as soon as they were completed a reply would 
be sent." 

14-77. A document entitled "Army Records 
of the China Incident" 1939 was admitted in avideme 
during the cross-examination of the witness YANATIAKT 
and contains a memorandum entitle} "The Situation of 
the Military Forces and Army len Netarned from the 
Disturbance Arca" which points out: that some returning 
soldiers to Japan do not restrain their speeches. 
Examples are given where the staterient hag been made 
that "the thing I like best during the battle is 
plundering"”” and "ån the battlefield we think nothing 
of rape""* and "prisoners o? the Chinese Army were 


sometimes lined up in one line and killed to test the 


a. 
efficiency of the machine gun.” 


T. 30126. 


but admitted that the 10th Army and the Shanghai fx- 
peditionary Force were under his pe Na MATS UI 
further stated on cross-examination he did not have 
authority directly to handle discipline and morals. 
As Commander-in-Chief of the Central China Area army 
he was given thé power to command operations of the 
two subordinate armies under his Besar and that 
ordinarily discipline and moral: within an army were 
the responsibility of thk Division Coenander cal Fe 
had the obligation or duty rather than authority to see 
that discipline and morale were maintained in the units 
under his command. i 

MH-80. MATSUI stated that he did not say that 
the power of discipline was not inherent in his command 
and did not evade all responsibilities in connection 
with the capture of Nanking as area Army Commander 
commanding his upora inatas but was trying to say 
that he was not directly responsible for the discipline 
and morals of tle troops under the respective armies 
under his BEIE 

He had no authority to take disciplinery 
measures or fo hold court martial, such authority 
MN-29. c. T. 33.849 I-80. a. T. 33.874 

d. T. 33,873-4 ~ n. T. 33,874 


a. T. 33,871 
874 


He had no legal right to issue an order for 
a court martial and no authority except to eypress 
his desires as overall Commander-in-Chief to the 
Commander of the Arsy under his contand and the division- 
al conzanders thereunder. s 

Fe stated that ít would be a very difficult 
zatter to determine his responsibility with regard to 
ths question of discipline and morals and he could 
not wake aap Marini AC N 

M481. The accused stated trat he did not 
send e report about the incidents in Nanking to the 
higher command. He may have talked about this matter 
ta the General Staff Mffice after his return to faye 

If there was any responsibility about sending 
reports with regard to the discipline and morals of 
troops, the responsibility did not reside in the Com- 
mander-in-Chief of the Area but in the Division Con- 
wetter er 

Fe could not say definitely from the legal 
stanépoint whether the Division Commander should send 


MyBO. c. T. 33.875 
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Those instructions are in evidence and state 


in part that all officers and men should rmalize the 
true rignificance of command, should enforce stricter 
military discipline and that everyone should be ceutious 
with regard to canduct on his part and should exert 
his utmost efforts to maintain and augment the splendid 
battle results, thersSy enhancing the prestige of the 
Inperial am 

XXIII 

On 29 Aptit the defendant MATSUI was decorated 

with the lst Clesse Order of the Golden Kite for meri- 
topious war services during the China Incident.» 

XII 


In 1929 the defendant MATSUI. Director nf 
the Second “ection of the General Staff. celled a meet- 


ng in Berlin of aj} the Military Attaches of Janan in 
Puropean countries. 

129-84, In his affidavit MATSUI states the 
meeting of Japanese military attaches in Berlin was 
not an official conference as there was no particular 
purpose. Tha meeting was of a social PAUNA On 
eross-examination, he admitted that the eypensee of 
hts trip to Berlin were defrayed by the Ceneral Staff 
MM-23. b. Ex. 3397, T. 32,617-8 


© we. 115, T. 736 
Mees. a. %. 3498, T. 33,829 


such reports through the Commender of the rmy or by 
channelling it trrough the Com-ander-in-Chief of the 
Area P is 

MM-82. In answer to the Acting President, 
MATSUI steted that he could not eay that the mainten- 
ance of military discipline had no connection with 
military strategy and, therefore, insofar es the two 


were interconnected, he thought that he did have the 


power to interfere in matters relating to military 
discipline, but in the strict legal sense he did not 
conceive himself as having the power to give specific 
ordere in detail with regard to the maintenance of 
military discipline, and this remains his belief to the 
present aayee’ 

MM-83. It appears, however, from his cross- 
examination that on 18 December 1937 he ordered as meny 
officerr as possible of the various armies and divisions 
to assemble, because on 17 December through his Chief 
of Staff he has received the report of the gendarmerie 
in regard to outrages committed by the Japanese soldiers 
and he pathered these officers together for the purpose 
of giving them instructions erect S 
MM-R1. c. T. 33,880 


NH-A2, a. T. 39,883 
. 1. 33,858 
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and that attaches were there from Great Aritain, Gcr- 


many, France, Poland, Russia, Austria, Turkey end 
b 


Italy. HASHIMOTO, who was the military attache in 
Turkey, spoke of intelligence work vis-a-vis Russia and 
of uttdieinp Woite Russians sid’ were in turkey 

The accused HASHIMOTO stated on cross-exanina- 
tion that at the maeting of Japenese military attaches 
in Rerlin in 1929 the topic of sabotage and espionage 
against Tussia came op 

Txv 

“Bele for the Ariatic:" 

NMN-85. Witness General Ching Teh-chun ARTER 
that in the autumn of 1935 MATSUI came to Peiping. 
Fe vas a general in retirement at that tine and edvo- 
cated the concept of Greater Asie. He hoped to es- 
tablish a branch of the Greater Asia Association in 
Peiping. Through the introduction of Ir. Chen Cho-sung, 
Director of the Peiping and Liaoning Railway, MATSUI met 
General Sung and the witness and both of them expressed 
their disfavour. MATSUI, in his conversation with the 
witness, advocated thet Asia should ba the asia of the 
Asiatice and that European end American influence 
mu-84. b. T. 33,886 

T. 33,889 


| T. 28.839 
M-85. a. T. 2317 


41,22 
ghould be expelled. The witness replied that he war 
afraid that whet MATSUI meant by Asia of the Asiatics 
was actually the Asia of the Tapanese. Unless thcre 
were real equality and reciprocity, nothing could be 
discussed. 

bd. 

The witness declered that he did not par- 
ticipate in a meeting in Tientrin at which there was 
created a Founders Committee for the China Greater Asia 
Association. 

On cross-axemination General Ching tated 
that MATSUI wanted to expel the British and American 
interests out of Asia. The subsequent facts that hrp- 
pened at Pearl Harbor and the attack on Pienila end 
other places will be factual enough to prove that. 

HM-86. MATSUI atates in his affidavit that he 
established the Greater Asia Association in 1933 and 
that it was not political but an organization to study 
social are Pom In 1935 and 1936 he travellad north 
and south in China gnd endeavored a the eccomplish- 


pent of the Greater Asia movement. The Dei Nippon 


Asia Development League, of which he was vice-president 


ar adviser from its establishment, was formed to com- 


b. T. 2376 
c. T. 2487 

a. Px. 3498, T. 33,829 
b. T. 33,830 


MN-BS. 
Me 86. 


b. 
and Frence in fsic. 


In the July 1941 teauc of the magazine “Dai 
hsin Shugi® MATSUI rrote en article in which he atatcd 
that thc immedietc encmies uere clearly Britain and tho 
mited States and the group of domocratic notions. In 
the nanc of 100,000 dead heroes, he ebsolutely opposed 


c. 
any compromise vith the United tates. 


MUEB7. b. Tx. 3499-4, T. 33,9 
c. TF, 3500-4, T. 33,915 


bine the numerous organizations engagod in developing 

It came under the newly organized I.R.A.A. 
After the outbreak of war, he went to Indo-China, the 
Southern Regions, and the Philippines, exhorting the 
peoples of the countries of Great Asia to cooncrate 
with the Gieat Asia Tena 

HM-87. Tha defense witness NAKATANI identi- 
Yied an editorial in the magazina "Dai Asia Shugi" of 
Mctober 1940, the organ of Grcet Fest Asia, in which 
he expresred his satisfaction that the Sino-Japenesa 
conflict as a tar to emancipate Asia had at lest taken 
up the real issue with the acvence of Imperial Troops 
into French Indo-Chine. This edvance, so fer es his- 
torical significence goes, meant a fen stope advence 
toward: the wer to liberate RO 

In an article appearing in the January 1941 
issue af the magazine "Dai Asia Shugi" MATSUI rrote 
that the conclusion of the Tripartite Fact betwoen 
Japan. Garmany end Italy and the recognition by thc 
Nanking Kuomintang Government hed forced (the Japancsc 
people) to go on the road to construct a New Order in 


Asis against a long duminenco of Great Britain, America 


MM-B6. c. T. 33,832 
d. T. 33,895 
M-87. a. % 3405, T. 32,711 


PART TWO 
ARGUMENT 
(The references to thc footnotes arc to 
acctions in the Suaucry Part One) 
uM-88. It is submitted that the evidenec 
adduced before the Tribunal) has cade it cbundantly 
clear that atrocitics occurred in Nanking. Therc 
can be no doubt that tens of thousands of Chincse nen, 
woncn, children and disarned soldiers and police rere 
killed by Japanese soldiers; that thousands pf Chi- 
nese wonen and girls verc raped and that looting and 
burning rent on over n vide arca of the a 
M-89., The evidence adduced by the defense, 
while not denying that atrocities did occur, tould 


mace it appear that they ocaurred only to a linited 
a 


extent. 

Mu-90. It is subnitted that the proponder- 
ance of the evidence in fevor of the contention of 
the prosecution oust coopcl the Tribunal to the con- 
clusion that such prosecution evidence is both con- 
vincing ond overwhelming and ought to be accepted. 

MM-91. It is further subuitted by the 
prosecution thet it has been cstablished by thc evi- 


88. a. Sung, Sect. VIII (a), (b), (c), 
o. Sum Y (e). 


dence that the atrocities went on over e long period 
of tine rnd thot little or nothing was done to check 
then in spite of ‘thc many appeals nude by the forcign 
residents to the Japanese Enbaasy in donkines, 

mH-92. It may be open to argunent that the 
officials at the Japanese Enbassy, being terrified 
of the nilitary, were helpless in the matter but the 
f2et rensins that the atroctties went on unchecked for 
a period of aix or seven reeks aftir the fall of the 
city on 13 Decexber 1937. It cannot ba argued that 
they could not have becn brought to an end by proupt 
and decisive action on the part of the nilitary authori- 
ties and the defendcnt MATSUI it is subnitted nust be 
held answerable for the failure to take such eh ta 

Me-93. It nill doubtlcss be contended by 
the defense that RATSUI was not aware of the actual 
conditions oxisting in Nanking after the capture, It 
1s submitted that a contention of this nature is net 
by the evidence presented to the Tribunal which es- 
EENT that at least fron thc tins of hia entry 
inte the city on 17 Deccober he vell knew that out- 
rages were baing conmittcd. In all probability, he 
knew before his entry on that day frou reports 


92. a. Sumo. Sect. XV 
52. a. Sut, Sect. XVI 


B-33 a, Sug), Sect, XIV 
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MATSUI to ensurc that his instructions .cre sasstirá — 


out. The evidence is elcar that there Was 3 dcplor 


able lack of ailitery police and that the 


rerc, 


few therc 


Were thcaselves guilty of ilicgal fete, It is 


also clear that the fev offenders rho were appre- 
hended uere awarded inadeouate Punt shiucnts 
1 


With the 
result that the Japanese soldiers in Nanking, cox- 


Plctely out oF control, rere swarning through the 


city ond for wecks indulged in en orgy of curder 
, 


e 
rape, robbery end burning, the responsibility for 


which oust rest upon the Con-2znder- 
MM-96. 


in-Chief, MATSUI. 
an attecpt was nade by the defense 


a 
to establish the fact thet Chinese soldiers 
3 


having 


thron dorn their ards, had disguised thensclves as 


civilians, Whether this is true or not the evidence 


discloses that there 
ias no arned resistance after 


the fall of the city, and their ourder in cold blood 


It vas suggested in the Cvidence ad- 
luced by the defense that the nunbcr of dez 
a Nanking sight be €xplained by the 


d bodies 


fact thet soldiers 
ere killed in Preceding battles ana bodies rere ex- 
44-95. a. ` Q 

i 4-95. a. Sung. Sect. XII MU-96. a, Sur, Sect. VIII 


- Sums. Sect. i 
E eoe eae Fe be Sutu.. Secc, IV 


received by hin fron his subordimte cocuandcrs but 
the evidence in this regard is not conclusive, 

Mu-94, It is, however, conclusive on the 
point that in fact he was inforced of atrocttics by 
the Senpotai when he entered the city on 17 Decenber 
and also by a consular official in Nenking. Subse- 
quent inforuntion canc to hin fron reports reccivcd 
by his ataff officers froc the Kcupetal and fro. re- 
ports inde to him by officcrs ordercda to zeke invasti- 
gation into the matter of atrocities. It is signifi- 
cint that in January 1938 MATSUI sought an intervicr 
with a journalist dellett Abcnd because he wishcd to 
ouell runours by putting the facts before ar. Paes 
It is also to be observcd that early in February thc 
authorities in Tokyo becauc so disturbed by the re- 
ports received of outrages in Nanking that it vas 
éonsidered nceeasary to send General HOMMA to China. 

Mi-95. and vhile it has been established 
by the defense that after his entry into the city 
MATSUI, because of what he had been told by the Keope- 
tai, cellcd his officers togcther and instructed theo 
to be norc strict in weintaining discipline, the 


prosecution subnits that no real effort was made by 


Mi-94. 
MEIS op. Suca, Seet. XVIII 


huned fron places there they had becn gathered and 
buried. While no proof of this was offered by the 
defonse, it should be pointed out that the evidence 
of the prosecution dacaiiantes not only the nuuber 
of bodies found but the oany different places in 
the city where they were found and the suggestion that 
they were exhut:ed is entirely unsupported by the evi- 
dence before this Tribunal. 

46-98. The defendant MATSUI seeks to evade 


a 
his responsibility by takin; the position thst his 


cont:and and supervision over his aroies vas entirely 
indirect ond that consequently he was not directly 
responsible for thc discipline ond norals of the 
officers and nen under his cormuand. He would, it 
seeus, limit his responsibility to purely operational 
matters such as the shelling of the PAAVO ITANA 
M-99, The prosecution suboits that if is 
inpossible to divorce the porcr to enforce discipline 
frou the pover of coiciand and he hiusclf adnits that 
whore wilitary discipline ond oilitary strategy are 
interconnected he did have porer to interfare in 
nattera of nilitary eeiam 
MN-97, n. Sure:. Sect. VIII (n)(5) 
1-98. a. Surr.. Scet. XXII 


b.a SUT. Ecet. I 
m@m-95. ua Sux. Sect. XXII 


ohare Furthernore, it 1s clear fron the of the foreign residents in Nanking, thensclyes cia 
evidence thst it was the Coruander-in-Chief, MATSUI, nothing to bring to an end those tragic events which 
vho oa 18 Deceuber called his officers together in contano ingia aiene yoia coy Seer onruete ss re 
Nenking and told thec that they should recognize the full of Nanking a black page in the history of Japen. 


true significance of comand and enforce stricter 44-10}. With regard to the other activities: 


discipline, It tas MATSUI who ordered investigations, IB eT ERE Us cai mba 
a 


such 2s they vere, into atrocities and it is subaitted it is clear, fron the evidence, that as early as 

that everything he did is consistent with the vieu 1929 he was present at a seeting in Berlin of the 

thet the power to enforce discipline resided in hit Japanese cilitary attaches in Europe when such iattcrs 
as Cox ander-in-Chicf cnd cannot be shifted as he as sabotage an? espionage against Russia coue up for 


suggests to his subordinates in the arnies under discussion. 


his cozaand. MH-104. It has also been shorn clearly that 
ne iol e e A r E he has been, and still is, c lifelong ndvocate of the 


advice ami, reelizing the true significcnce of his own paliey iat Aste fon Xhe- kai areca care Cle oxpuleton 


Be 
command, have enforced stricter discipline on those of foreign interests fron East Asia, 


officers ond nen of the Japanese Arny vho turned a MM-105. After establishing the Greater East 
penoceful and nonresisting city into a charnel house Asia Association in 1933, he spent iuch of his tise 
littered with the bodies of innocent Chinese nen, in the succecding years, es thc cvidonce shows, in 


Re eee cree traveling through the countries of East Asia and cx- 


MM-102. His responsibility for such crines hor’ ingsthes peoples, of those countries) to dhere En 
o 
against bunanity con only be shared with those govcrn- that policy and to construct a ncy order in East Asia. 


pental heads ang high 2ray officers in Tokyo, tho Perag As vice president and adviser to the Dai Nippon Asia 


fully avere of che etrocities by reeson of the reports Developuent League from ita establishvent he continued 


M100, a. Suc:. Sect. XXII um-1m2, g. Summ. Sect. XXIV Lid-105. 
w.-102. a. Surx. Sect. XIII MM-]04. rn. Suni, Sect. XV" a. Suna., Sect, XXV 
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— E ovcrall conspiracy 2s early as 1920 ee A) 
to exert his influcnce to that end end in furtherance withdrat, as his aobseoucnt acti 
activitics sh 
of that policy. The evieence adduce in this case has guilty of all subscoucnt tivi opie 
Gwent sctkvities planning and 
pre- 


Paring pursuant to that conspiracy, 
speeches and his rritings, has constantly displayec casc, 
b 


shorn hin to be a person, vho, by his actions, his 
Such being the 


he is guilty under all of the Counts 6-197 
a hostile attitude torards China, Great Britain, geet a e, oe : 
ering and planning thc 


werall progras for aggressive uar, 
sibility for the wars of aggression which, nized as pe Senso Eaten zens 


Ancrica a? France znd tho cannot now escape respon- 
there is etrect 


àg that MATSUI plannca and pre- 


pared the war against China as chargcd in Count 6 of 
Asia, ultinately brought disaster to Japan, the Indictnent f 


they were at the establishuent of a New Order in East 


MH-106. To sun up, it is submitted thet the 
j z al-108. Counts 18 to 26 
» inclusive 


» relate 
to initiating nggrcesive vars, 


defendant MATSUI is guilty as charged under the con- 
He is not 
spiracy Counts 1-5, inclusive, of the Indictoent. As under Counts 18 and 20-24 1 charged 
ı inclusive. It is sub- 
has been shoro by the evidence as e2rly os 1929 he mitted th 
at there is direct evie 
‘ence thet MATSUI is 


Participated in the overall conspiracy charged in 
Count 1 and the evidence against hin concerning his as charged 
ed under Count 19, end th. 

5 at he 
is guilty as charge 
is also guilty under Counts 4 and 5. In adčítion, the cocplice 

EJ 


:{litary and non-nilitary activities shows that he 
under Counts 25 and 26 as an ac- 
instigator and accessory by renson of his 


evidence of his activities in China from the tine he Fullt in planning an2 
nå 


Preparing the wars of aggression 
referred to in the said Counts 25 and 26, 
the conspiracics rclating to China charged under Miu-109 


Counts 2 and 3. 


joined the crinspiracy wekes hir. guilty in respect of 


It is also subuittea that thc avi- 


encG of his activities since 1929, both as a nili- 
4-107. Counts 6-17, inclusive, rclate to jary leadcr and as advocate for a Ner Ord 
v Or 

the planning anë preparation for aggressive wer. It Sia, show MATSUI to be guilt, f aS 

y of woging aggressive 


1s subnitted that being a dcfenaant rho joinca the as PF under Counts 


HK-105. b. Ex, 3269, T. 37,246 


27 to 32 inclusive ant Counts 34 
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to 36 inertie: mian is not TRE uncer 
Count 33. In addition, he is guilty uncer Counts 28, 
35 and 36 because the evidence establishes that he | 
was a person guilty of initiating the tars referrec to 
in those Counts. 

Mu-110. The defendant MATSUI is charged 
unger Counts 45, 46, 47, 51 end 52 of the offenses con- 
tained in Group II of the Inèictaent relating to nur- 
der. With regard to Count 45 Nanking) it is sub- 
mitted thet the evidence adduced before the Tribunal 
makes it abuneantly clear that MATSUI is guilty 
under this Count. He is also guilty under the renain- 
ing Counts in this group vith which he is charge¢, 
i.e., 46, 47, 51 ant 52 by rceson of the fact that the 
evidence establishes that he tas a person rho plannec 
and prepared to commit the offenses charged under 
those Counts. 

if-111. ‘The remaining Counts in the Indict- 
nent, 54 and 55, are containee in Group III and re- 
late to Conventionsl tar Cries and Cries against 
Hunanity. If, as has been suboittc, tne defenéant 
MATSUI is responsible for thc Rape of Nanking, he then 
is clcarly guilty of the conspiracy charged ur er 


Count 54 aad is fixed with responsibility for the 


violation of the lars of war as charged unter Count 55. 
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SUMMARY OF EVIDENCE AGAINST MINAMI, Jiro 


1. Charges Against MINAHI 

NY-1. MINAMI is charged or 211 Counts of the 
Indictment, except Counts 19, 20-26, 33, 39-43, 45-52. 
He 4s charged as a conspirator in the plcn to secure 
rilitcry, naval, »olitical and economic dominstion for 
Japan in the regions specificd in Counts 1-§; and in 
Counts €-18 he igs charged with planning and preparing a 
war of aggressior znd a wor in violction of internc*ione* 
law, treaties, cgrecncnts ord ossurcnces; and in Counts 
27-32 and in 34, he is charged with waging a war of 
aggression and a wor in violztion of interr2tional lew, 
treaties, egrcencrts and cssurances, and permit murder 
of prisoners of war on a wholessle scale end ir Courts 
53-55, he is charged with conspircey to order, cuthor- 
ize or permit bresches of law or custom in respect to 
prisoners of wor in China, from and after 18 Fcptember 
1931. 

1I. MINAMI's Background 

MK-2. MINAMI graducted from the Japsncse Hili- 
tary Acadery.in 1895 ca n 2rd Licutenant. He served in 
the Sino-Japencse wnr of 1894-5. From § Farch 1627 to 
the termination of the war in 1945, he held military as 
well as noliticcl nositions of grcst importance. On 


§ March 1927 he beesre Vice-Chicf of the Army Gencra) 
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ail-112. In the result it is subcrittee that 
the defcndant MATSUI is guilty as charged. 

uy learned friend, Colonel Woolvorth, rith 
percission of the Tribunal, will now read the sunca- 
tion against the defendant MINAMI. 

THE PRESIDENT: Colonel Foolworth, 

«R. SOOLVORTH: If the Tribunal please, this 
is a suuery of evidence against MINAMI, Jiro. Pera- 
graph onc is onitted. The reacting of the sumtation 
will begin at paragraph 2, page 1. Paragraph 45, 
Pages 25 and 26, will not be read. 
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Staff; 1 August 1929, Coce‘rder of the Chosen Airy; 
? March 1930, General; 22 December 1930, Yor Councillor; 
14 April 1931, War Minister; from 13 December 1931 to 
9 Februrry 1934 he eceted first as. War Councillor and 
then Councillor; on 10 Deecrber 1934 he wes oppointcd 
Cormander of tho Kwantung Army and concurrently wes Envoy 
Extraoordinnry and Ambassador Plenipotentiary end Keantung 
Governor Gonerol, which position he held until 6 Merch 
193€, excent that of Kwantung Governor General, wirich 
office was obolishcd in 26 December 1934; on é Harch 
1936 he was atteched to the Army General Steff Head- 
Gucrters; on 22 April 1936 hc was placed on the rcserve 
list; on 5 August 1936 he was appointed Governor Generel 
of Chosen; on 29 May 1942 he wes appointcd o Privy 
Councillor; cerd on 31 Larc: 1945 he was appointed a 
rerber of the House of AN 

NN-3. In viewing the inportant assignments cnd 
cppointrents of MINAMI from 1927 to 1945 it becomes 
cpparent that betwcen those datcs, he wns in positions 
of grent cuthority, thcre policy making was required, 
and where action hed to ba teken cither to edvanco or 
helt acts of militcry aggression, Such offices as Vice- 
Chicf of tho Arry General Staff, War Councillor, Wer 


(Unistcr, Commander of the Kwantung Arny ond Governor 


(NN-2.- a. Bx. 117, T. 740-2. 
HES: n. T. 19607, 19944, Ex. 2436, T. 19943.) 


Gencre) of Chosen, were of 
Thet he 


during the periods MIKA held such Positions, 
to a 
ok a lezding part in, end enhanced tře novcocnts 


of 
Ja 
Danesc Aggression by his Participation in the succes- 


sive military movcrcnts, which culminatcd in the Pacific 
E 
ar, is aaply shown by what :w4111 later appeer 


THE PRESIDENT: We will recess for fifteen 


inutes, 


(Yhereupon, at 1445, a recess 


waa tikcn until 1500, after which the pro- 


ceedings rore resuned as follows: ) 


that TATEKAWA was scnt by the Ary Ceneri] Stiff. 
M NLMI testifice thet TATEKA*, wre scnt by orcers of 
the Genercsl Steff, but thrt he act with TATEKAWA orior 
to the trip cnd tzlkce ower the artter sith Mace tne 
he tale TATEKL™A thet he should see Consul HAYASHI t- 
investigate rcports made by hiz of iray covcnents 
arant Mukdcn. : Recerdless who ~rderce TATEKAWA to 
make this trip, TATEKAWA failrd to carry cut his 
missim and percittcd the incident to occur, r9 wes 
rénittcd by TATEKATA, beerusc he did not desirc tr 
stop a Havin? in nind thrt MINAMI tcst4ficd tht 
TATEYAFA was intcrestcd in Menchurirn a eee ine 
&ssusing MINAHI Imcw th: t TATEKAWA tes the person 
responsible fo rclersing the bonbs ta OKAYA in the 
March Tacigent. it worl scer thrt the slirhtcst 
considirrtimn of the oitter ^n the ecrt af NINIHI would 
bewe ceruse hic to meke surc thet TATEKAWA, onc of the 
chicf eranspirrtars in the Merch Incidcnt, wes n-t 
entrusted with such en ioportcnt «ne eclicetc oission. 

NN-5. MIMANI, prior tə this crucial tizc, 
was fully rpprisce thrt a crisis was inpenéing rs 
Aiea. c. T. 32310 

f. T. 19821 


fa 


h, 
1. T. 1982 
J. T. 32325.) 


MARSHAL OF THE COURT: Th. Interncti-ncl 
Nilitery Tribuncl for the Fer East is now resur. 

THE PRESIDEN: Colonel Worlworth. 

COLONEL WOOLWORTH: III. MINAMI's Activitiis 

Prior t> the Mukécn Incident. 

NN-4. MINAMI is first sccn in the opin, curing 
his tenur. cs Wer Ministcr in th: WAKATSUKI Cabinct 
from April to Deccatcr 1931. He knew or shoule herve 
known of the Mrrch Inci¢ent, zne he knew or shoule 
h-ve knovm thrt the Wer Office ves represcntcd in the 
Sakurc-Fri end thet the nias ~f the Sakurr-Kei were to 
errry wt cn intcrnel revolution «nd settle the zn- 
churicn TAN MINAMI wos fully cpprisce of the 
scrinusncss f thc siturticn in Manchuric cs «erly 
Cs the summer of 1931, beecuse KOISO who hee beerac 
Cporchensive thet trouble w s brewing, spake t3 AINANI 
end to the Vicc Chicf >f the Army Gencrcl Steff bwt 
it Thc upshot of such convcrsetiòns wis the čis- 
petch of Gencrel TATEKAWA, a scction chicf cf the 
Generel Staff to Menchuriz t^ herd off irrcspcasible 
eten Th re is £ ĉispute cs to wha dispztchede 
TATEKAWA to Mukdcn. TANAKA, Ryukichi, tcstifice thet 
MINAMI orderce TATEKAWA to a wherezs KOISO testificd 
NK-4. a. T. 1963 

b. T, 32308 


c. T. 32309 
—_++ 0-0 mmm IO 


41,281 


appears from a meeting which trok place in July 1931, | 
when he sunacnc the Manenurirn Railway tuth>ritics 

to his officiz1 residence t discuss Manchuri:n- 
Monealirn EAE ft thet uceting thi army sicu 

wes reprcscntcd by KINAI, KAHAYA, Chicf of the Gcen.rel 
St:ff, SUGIYAMA, cnè ITO, Vicc Minister, NINOMIYA, 
Vicc-Chicf ^af the Gencr:1 St:ff, KOISO, Chicf «f the 
Militery éffeirs Bureccu, OHI, Chicf ~f the 3rd Secti n 
of the Goneral Steff, zn TATEKiWA, Chicf of the 2nc 
Section of th: Genersl Strff, " the Isttcr being the 
eonspirctor in the Mirch inci¢cnt, prcviwsly ocntionce. 
At this necting, the pertics prescnt “exehcnece their 
outspoken “pinioans rerprrding the Manchurirn-Mənr -liin 
ieni i Leter in the sinc mth, MINAXI strted: 
"The irny hes lone reerrnized the ncecssity ‘f incress- 
ing our ¢ivisiens in Kore? mend we hope the cry ge 
conc when sore Civisions will be @isprtchea there.” - 
at r ncetine of Army inë Division Conmndcrs helc 

4 August 1931, MINAVI wis quoted zs hrvinr staca in 
his adñrcss, "Gucré Manchurir,, our lifc line." 

NN-6. MINAMI vas far frn pessive in his 
pelrtian to the Mukden Incidcnt. Ha knew thrt the 
(WH-5. a. T. 15753 

is Wh SCY ER! 
Co Boor os 


Go T:.15753 
e. Ex. 2207, T. 15784-5.) 
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problem was acute, or clac the aforesaid meeting would 


not hrv¢ trken plrec, et which the cntire top hicrechy 
of the & neral Stcff, oct with hin ind hia top sctcllite 
KOISO, nalon with the 2fficiris of tha South Mcnchuric 
Railwcey. Although be tcatificd thet thia rectine ws 
but o s*¢ir] lunchertn, there is no daubt thrt the nect- 


ing wid for the purpose of cxchrngine vicws ^an the 
stretery ta be used to zrply forceful cctinn in Men- 


cburie, Tht MIMAMI wrs n-t cn epostic of perce, 28 
tf seeks t- vortrey hinaclf, prior ty the Hukden cffrir, 
appears fry: the repart of the Covuaissi2n of Enquiry 


a. 
sppointed by the Lerguc of Nrtinna whore it ia anid, 
th:t the “virorous specches by the Jrpencse Wor dinister 


in Toky1, counsclling ¢ircet ection by the iray in 
Eenchurir" were ano of tha things which sct the stcgc 
for the cvents thrt took plrce òn 18 Scptenber end 


therccfter. 


NN-?. MINAMI clso kncw of, or shoule heve beer 


focilirr with, studicsa bcinr orde in the Wer Ministry 
prior to the Menchurirn Incident, conecrning thc eon- 
quest of Manchuria: ine he knew or shold hive known 
thrt a rroup in the Aray lce by Lieutcnent Colonel 


(HN-6. >. Ex. 57, p. 66-7; Ex. 186, T. 2209-10; 
Ex, 2207, T. 15783.) 


(1N-7. f. Lx. 3375, T. 32300.) 


coly crsuelly ocntiinee thc matter at a Crbinect ucct~ 
ing rne MINAMI told SHIDEHARA he wou lè heve the octtcr 


investigrtec, otherwise he ceuldn't believe it. It 


wea ct this paint tht the officcrs rcsp»naible for 


the situztien shoul herve boen dezlt with cpnroprictely, 
e. 


if WINAMI reelly cesircd ta st~p en incident. 

NN-9. The rccurd, hever, ¢ocs not show 
tht MINAMI, the “doubting Thongs," ĉič r ainrle thing 
to strvc off the event, which wrs s^a natori>usly bruitec 
about thst the Foreipn Officc, the Generrl Steff rnd 
the War Minister in Tokyn kmcw rnoroxiartely whcn it 
wes t^ trke placc, anc whet wrs to heppen. 

NI-10. Thc sun tne aubstcnee of the octtcr 
ia thet the SHIDEHARA pclicy of concilistion wra throm 
averbocre ene a new politicel force cmencting fron the 
fray cine into pley, fided cne cbetted by HINAI, ts 
wea faund by the Commission of Enquiry of tha Lergue 
of ita N rné the Muiden Incident, thc overt ect 
of the canspirrcy, Wis persitted to occur. 

IV. NIKAMI‘s f¢cts aftcr Mukdcn. 

WN-11, Inncdictcly upon receiving notice 
th:t oilitery rection hré trken plece in Mukden on 


(KN-8, c. T. 19821 
c. Ex. 3479, T. 33639) 


("N-10. 7. Ix. 57, T. 66-7) 


ST aaaaaaaaaiŘaaaaaaaaaasuauausuaiÂiaaaessasessasassssoso 


IASHIMOTO und SHIGEFUJI heé bicome ao pwurful between 
uly snd Uctebcr 1931, th:t the irgy coulc not chick 
puch persons ¿ne cifficulty wes cvcn hed in crefting 

1 buerct; "ane thet this croup, inclueing Genercl 
ATEKEWA were stronrly of thc ».pinion th-t unlcss 


Manchuris were acized by Jeprn, it wuld be innossible 


or Jacin t^a beeenc ane af the powers cf the worle rs 
a hichly cevelopcd m. tinh l ecfcnsc ETEA 
Nl-8. SHIDEHANA testificc thrt prisr t> the 

tukčen Incičcnt he notificd MINAMI th:t he hee recoivee 
. ecble fron the Jeprnese Consul Generel in Hukden 
hrt within ^ week a tig incicent woule brirk wt. 
HIDEHAR: protcstce stronrly t KINAHI in connection 
ith the ied cn he rlso acw MINAYI person-lly 

thrt scvcrsl civilicn residenta in 

cwe tu hin rt the Foreign Office rnd 
tole hin thrt “somethinc cxtrcoorcincry wes poinr on .... 
same wer-like prcepersti~n aight be going Ce SHIDEHARA 
seis he tole MIMAMI thrt this wes very serious, tnd 
MINANI aprece with SHIDEAR. thet he would do "his level 
best ti reintcin ciscipline cnnnpf thosa PTICE s 
MINAMI's tastinony ia to the cffcct thet SHIDEHARA 
(NN-7. d. Ex. 179, T. 1926 

c. T. 2003.) 

(NN-8, T. 2006 


T. 33589-90 
- T. 33592.) 


18 Scptexber 1931, MINAMI beesic very sctive. Hc 
callie Gonercl SUGIYAMA, KOISO in¢ KUSHIBUCHI to his 
affieirl residence "t comsidor steps ta neet the situ- 
Liaison ers ccce with the Genercl Strff rnd 
c policy of non-expinsion wea errced uomn. This policy 


W's approved by the Crbinet enc the Enperor. KONJO, 


{the Conrneins Generil ^f the Kwentung Arny, ws notified 


c. 
~f, the dceisicn. HINA} clrins thet froo thrt timc on 


the oilitrry o2perrticns of the iray cn tho spot erne 
undor the juriscicti-n 3f the Chicf of the Arry Generrl 
Etrff rs cn exercise of the prcrogctive of the Suprene 
aerer Further decisions oe were: (2) cporoving 
the movenont of r. Brigsde of the Korccn Arny which 
movencnt hed rlrecey teken plece ot. the ¢isereticn f 
the Comnendcr thereof who hré becn "moved with ir- 
reasistible syancthy cer thc firvent raquesta af the 


r. 
Kecnten? Aroy"; (b) retifdertion of the cetin of 


the Kwentung aroy as a “tcoporery oc: sure;" i (c) cnd 
a decision that n> nilitrry réesinistrsticn wes te be 
oT ELENA 

RN-12. Dcspite MINAMI's ettcept t> whitewtsh 
himself anc place all resoensibility ^n the Supremc 
(Mtl-11. à. T. 19780. (NN-11, e. T. 19782 

d. T. 19721r2 f. T. 19783 


c. T. 19782 £. 7. 19783) 
ü. Z. 19782 


Command for furthér activitics of thc Kwantunr Arny, 
he admittce on cross-cxamination that hc, MINAMI, 
agree to put th "Cabinet Folicy intn effcet with the 
Amy at onec." This shows thrt MINAMI, as War Min- 
ister, had rore thn a theorcticrl] duty or interest. 
It shows he Kit duty to perforce, cnt haw he f:ilce 


to serfarn it is an clsqucnt cnswer to his protcst: tions. 


of lack of authority. He acuitted thot he he? ccn- 
ferenecs day aftcr day with Preicr WAKATS(KI is day 
aft.r day the incident cxpancec. WAKATSUKI ssid thit 
MINAMI would show by a linc e boundary beyont which the 
army would n«t go, zm almost daily this bvune-ry line 
wrs ignorce and further cxpinsion was reportee “but 
flwrys with assurinecs th: t this w:s the finrl Bevan 
NN-12!, On 19 Septcober 1931, the Prenier 
WAKATSUKI eouplrinee t BARADA thet he rcecived n> 
report regarcint the Menchurirn Incicent from cither 
the Forcign pMinister er the Wrr iinistcr, rnc when he 
Macc inquiry frei the Yir Hinister is ts whet they 
intendce doinc, if soricthins shwd heopen in Manchuric 
with the sa 11 Jap: ncesc forees there, the realy wis, 
"We will scm “ut troops fr: Kerea. Prebsbly troops 
hove alrescy becn ecnt out fr~ Korce oE 
(NN-12. a. T. 1983C-1 


b. T. 19€31) 
(NN-12/.. 2. Ex. 3757-8) 


At the C:binct necting ^f 1 October 1931, 
Foreign Kinister SAIDEHARA steted thrt the keeping of 
troons in Kirin rnd Tungkic is fer from good, but 
KIKAMI stetcd, "If we withdraw troops now, the situ- 
ation will be very cifficult for us end we will not be 
thle to srintcin esntrol sf the siturtian in Mukden 
ond Kirin. Properly spezking, I believe it bettcr for 
Jrosn t^ withdrew from the Lecrue of A 

On 22 October 1931, WAKATEUKI convlaincd, 
"Et today's Crbinct meeting Wer Minister NINAMI said 
cn exceedingly cutreccous thine in regird to the 
Lergue of Nctions. He scrid, 'There is no need for pay- 
ing ceference to the Lergue of Nations; there should 
be ns objecti n to seceding from the Lecgue. Shwle 
Jrpen detcraine to woge wer rgzinst the whola world, 
the (T.N. secession frm the Lergue) ern be recdily 
dwme?9see! I zn reelly troubled beczusc hc is such zn 
‘Lrrusponsiblec aan 

Hli-13. MINALI rcoitted thet clthourht HONJO 
h.O blrnkct authority tn do whet he likce “within 
the scope ^f his officisl PUTRA MINAMI cauld 


b. 
hove stappe hia. He friled to stc» him, he szid, 


cenae. A E Ita He 378-2 
(ED EIE 15833) 


On 22 Septenbecr 1931, HARALA reesrcee thet 
MINAMI mode z propose] t^ scnd the Korean Arzy t> 
Manchuri-, but tHrt- the Crbinct Cic not cpordve the 
propsal zt this escting beetuse the atter aiyht be 
t: kun up by the Lecpue sf Niti.ns cnc the Prenicr 
rcbuke¢ the Wer Minister fcr scnding out tròzps ¿s frr 
as Kirin rne Chengchun, Later cn NINANI rerin brourht 
up ti` otter of disprtehinr the Korern Arcy in the 
Cabinct uceting of Scptcuber 22nd. Hc tole the Prezicr, 
“The Canuendcr-in-Chicf of the Korean irny eccicce 
that the siturticn wes urgent anc rircsdy hrs ĉis- 
patehcd one bripacdc.” NINANI was very cnxious to herve 
the disprtehine of the Korcen roy spprovee in the 
C:binct aectinz. In the Crbinet meeting f Scotecber 
2ire it urs decidca thet the Government should cefrry 
the expcnsas without rrising any Se 

Unéer.e¢rte of 30 Sesterber 1931 the “renier 
WEKATSUKI renortec to HARADA th-t rt thc Crbincet 
accting MINAMJ] rcopertc@ly stresscc, "I went tò dis- 
patch tranys to Chicntao." When the Preaicr sri, 
"No," MINAMI rotrrtečę, "In e-sc the liycs rnd pr-pertics 
of J: prenese residents cre encengerec, will Zur 


C. 
txecllcney tike th. responsibility?" 


(NN-124. b. Ex. 37584, T. 37372-81 
-iY. 


e 3759A, T. 37586-7 
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— 


beerusc "r siturtion wes ercrtce whercin there coulč 
be nathing clse but cxpénsion or cxtension of the 
hostilities," due to the large nunber of thc cneny 
fnė frequent surprise ettreke mrec on the ees 

NN-14. MINAKI wes fully rdvisee cs ta the 
cxpension of the incident, fn the frilure of HONJO 
ta obey the Cebinet decision, cs HINAMI wrs scnt 
conics ^f wrrious telegrams rcecived by SHIDEHARA frox 
cansuls znd cransul-Ccenereits during thc proercss f the 
incident from 21 September 1931 enc 7 Kovenber 1931, 
enc it world hrvc been legelly possible for MINSH4I 
to heve cither refused tr sup ly the ncecssery moncy 
out of th: budgct for cerrying on such movcments, oF 
to reerll the officers wha failed t3 ecrry nut his 
instructions. . 

NN-15. MINAKI's initizl cction on the wt- 
brezk of the inci¢cnt, in wirine HONJO thet r policy 
hed becn céopted. to locrlize the rffrir toc ee 
ond thet the cretion of the Kerntunr Army wos ta be r 
"temporcry mc; sure" nnd not cn occupetion of Menchuric, 
rne thet n? oilitery céministretin ws ta bcoestrblishec 
wes rloost temedirtely revirsc@ beesuse, ss he stid, 

. (UR-13. c. T. 19833 
d. T. 19833) 


(tH-14, r. Ex. 3479, B.C.D.1.7.G.H.I & J, T. 33600-27 
b. Ex. 3-79, T. 33639) 


Euu 16 
baad 19983) 


he wis pleco "ini very awkwrre pesiticn” auc to a new 
Cy 
situction dcvelening before the governacnt coule act. 


This, he clrins, occurce when the Kwontung tro ns 
withdrew frou Hrrbinj in the brttle `n the Nanni River; 


in the occupetion of Tsitsiher; cnd in the so-csllcc 


reecnniisrnece flight ovcr Chinchw, efter he hee 


cgreec with Scerctcry Stins n in Novenber 1931, thrt 


C. 


there rulg be no histile cperctions twcrà Chinchay. 


Tr the Chinchon hombing, YINAMI issuce £ sever wcrning 


ta Commander HONJO, although he adcittec thrt he 


could have recclied hin, but he "die nat recognize the 
necé." In Tact, MIKAMI cdeittcd thet he cpproved 


the cet’. wnich AONJO took. MINAMI t lso cporoved 
the ¢ppointnent sf DOHIHARA es Moyor of Nukéen, which 


he theught wrs cp “unrvzidrble" stcp in the light of 


i 
the gitystion, cnc he clso cdxitted he never took cny 


¢cisciplinrry mersurcs t3 compel the lceders of the 
Kwentune Arny to corry out the ordcrs they weru getting 
froa EETAS On recirect cxeuinntion, MINAMI testi- 
ficd th-t both the Generel St-ff cnå the Var Hinistry 
investigated thc Kyurntung iray to dcterninc whether 
the Aray ws ien>ring thc colicics snd intentions of 
(NN-15. c. T. 19787 (N-15. h. T. 19918 

d. T. 1°78 1. T. 19875 

c. T. 10073-5 d. T. 19915) 


f. T. 19788 
g- T. 19918 
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WNN=-lé.  MINANI’s real views on the Mukdan 
incident are summed up by TANAKA, who, in testifying, 
said that HINAMI told him in 1935" that he had advocated 
a Gecisive settlement of the pending issues in lanchuria, 
from the standpoint of nationel defansa D and because 
of this he had come into “loggerheads with Foreign 
Minister SHIDEIARA, who maintained a passive attitude, 
resulting in friction which extended even into their 
personal relations."" 

HN-17. From the foregoing it appears that 
WINAMI, in conjunction with the General Staff, approved 
aggressive actions by the Kaantung Army in direct con- 
flict with policies of non-expansion preseribed by the 
Cabinet. 

vV. Views of MINAHI on Manchurian Incident. 

NN-18. MINAMI believed tiat the Manchurian 
Incident was an “unavoidable exercise" of the right 
of self-defense,” and that even after it expanded 
it wos not a violation of tha Kine-Power Treatyen he 


“firmly believed" that HONJO was loyally abiding by the 


instructions he sent and “was not interfering with the 


dnternal political affairs of Manchuria", but was 


N-18 
ns T. 19,883 
b. T. 19,883 
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th. Centrel :uthoriti. as, one whether the wyuncer 
officers were trectin¢g it corurnéing gencrel rsr 
robot, or thrt ITiGAKI, ISHIHARA :no ather strff of- 
ficcrs were trkinr crbitrrry cetion,” cne the resort 
ara thet cll these runors were without rea. 

It is intcrcatine to note thit the Gensrel Strff 
investip:tior., which resulted inc whitewrsh, ws 
macc by NINOAIYA, a prrticiprnt in tha March Incicent 


canspir:.cy, rng the investigcetirn by the “rr Ministry: 
which resul tié in a siniliar whitcwrsh, wrs mde "with 


¿n extrencly esrecful cttítučc," ^ne BULA Gamea jec 
with the Chirf sf the Aroy Generel Steff. © 


(K-15. k. T. 20061-62 
1. T. 1927-8 
nm. T. 20061) 


primarily engaged in tiie mointerance of law and order.“ 
Ha “took precautions" that no military administration 
was to be set mie ánd although he knew that under 

tha Portsmouth Tresty, Chinese sovereignty in Lianchuria 
was recognized, he believed that Wanchukuc was founded 
in accordence with the will and rishas of the people of 
Manchuria. 

NN-19. These opinions of MINAMI are in direct 
conflict with his testimony that the real.use Japan 
intended to mke of Hanchukuo wos os a basa for 
operations agoinst hussia in the event of war betwean 
Japan and Russia,” and they also conflict with his 
tacit approval of DOIHARA!'s activities in connection 
with the establishment of the Peace Preservation 
Committee in Mukdan under leadership of DOIAN i” 
tha Liaoning Autonomous Government organization under 
tha sponsorship of DOTIARA;~ the abduction of Pu-¥i, 
through the efforts of poTHana;* and the establishment 
of a “temporary expedient system in Manchukuo which 
provided for guidence of the various Chinese regimes 
by a small section of tha Kwantung irmy with the plan 
to “invardly" guide n new regima if such vere estab- 
NN-18 NK-19 

T. 19,894 a. T.10,807; 

19,894 Ex. 637, 17,8160. 
201039 b. T. 33,605-6 
20,040 c. 7. 33607-8 


lished by on “advisory body" of the Kwantung Army. 
WINAMI knex, or should hove known, thet plans were 
thus msde for the establishment of a puppet government 
in Menchuluc by the interference and the guidance of 
Japenese agencies in violetion of the Nine-Power Pact, 
and that procedures vere planned and adopted to effect- 
ucte the continued domination of Menchukuo by Japan 
through secret cnc evrsive mecns. His testimony that 
Fanehukuo wes esteblished in accordance with the rill 
end wishes of the people of Mais and that KONJO 
was not interfering with the interncl political effairs 
of Monchuria” is fletly disproved by the machinations 
of his ogents in the field who were doing the opposite. 
That NINANI knaw fully whet was going on oppears from 
SHIDEHARA's stnan in which he stated: "I have 
often told MINAMI of whet was then heppaming there in 
Lirnchuria, but my impression wes thet he practically 
had no pouar to control these men." And if he hed the 
power, SHIDEHARA did not think thot NINANI sent out 
orders to recnll the officers who did not obey cer 
At 2 Cabinet meeting chen the matter was broached 
NN-19 X 

T anoh T. 32,339-441; 33,629-30 

T. 19,894 


T. 33,631-2 
T. 33,632 
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E. 
had occupisd Chinchow on Jenury 3, 1932. Yat he did 


not nsk HONJO why he wos disobeying the ordere he had 
KEENE nlthough on his return he sys he reported 
to ARAE] thrt the accupaticn of Chinchow was contrary 
to the policies which he had set up during his tenure 
aatre Upon recsiving this informrtion all ARAKI 
did was to listen. On cross-examination, MINA 
reerlled that in eddition to listening to lectures os 

a Supreme war Councillor he, himself, dalivered a lecture 
before th: Emperor on 28 Jenuory 1932 on the intest 
situstion in ences among others prasent was KILOT 


In this lecture MINAMI concluded that Jrpan should tzke 


over the defense of Nanchuric-Longolic and expedite 


comnletion of the Kirin-Kuainci Koilwey, thus meking 
the Sco of Japan into a Inke and facilitate Joprn's 
advence into the North Manchurin ray a take concrete 
measurcse economically by Jnpenose-Hrnchurio Joint 
Kenagement os ^ hedge against economic blackade from 
ebroad; and take meesurcs to salve the population probleg 
by giving omigrants in kanchuria the seme protection 
ts thcy receive in South Ararica, providad o coloniel 
troaping systen is cst-blished thers.” 
Nk-21 
T. 19,921 Ex. 2251, T.19,924-5 
T. 19,922 T. 19,924 


we 164922 T. 16,924 
q. 19,923 T. 19,925 
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SHIDENARA said KINAWY "looked very auch embarrassed 
NN-20. Tha conclusion can be reachod that 
MINAMI wos entirely in sympathy with what occurred in 
Manchurin and thet he wanted things to happen as they 
did, just as TATEKAW: permitted the original incident 


to occur because he did not sont to stop it.” 


VI. WINANI's activity ifter His Regime 
Ls Wey Minister. 


NR-21. MINI tastiffed thet after his resign- 
ation es Har Minister he was "given the obscure post of 
Suprema Wor Councillor," in which job he had nothing 


to do except assemble rbout twice a year to hear 


lectures givan by the militsry euthoritias. He also 
seid he actad es tutor to young Prince KAN-IN by request 
and therefore peid little ottention, if eny, to politico 
and military matters. Qn cross-examination, NINANI 
admitted that within three weeks after his resignation 
as War Minister he was sent on mn inspection trip to 
Manchuria under orders of his successor, War Minister 
ARAKI. While on such trip, he knew thet orders .issued 
hy him as War Minister to prevent the occuprtion of 
Chinchow had boen disobeyed? and that tho Kwantung Army 
Nħ-19. j. T. 33,633 NN-21. n. T. 19,790 


b. T. 19,922 
NN-20. a. T. 2,006; 2,505-7 c. T. 19,922 
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NN-22. In vicw of KINAMI's continued sctivity 
for the War Dapartment £s a direct representative of Wer 
Ministcr ARAKI, his report to the Emperor of his finding: 
end his being "tutor" to Prince KAN-IN, he wes fer fror 
boing the inactive person he sought to pnint himself. 
Kis sudden emergence as Comm:nder of the Kwantung «roy 
in December 1934 illustretes in no uncortain menner his 
importance in the choin of events centering eround 
Msanchurin, in which he wos so much concerned initially 
when the overt act at Mukdan took place. 


VII. MINAMI as Commanding Genvural 
of the Kwantung Army. 


NN-23. From 10 December 1934 to 6 March 1936 


MIAMI was Commander in Chief of the Kwantung army.” 
He rus concurrently Ambessedor to Hanchukuo and cs such 


was in direct communication with the Foraign Office in 


b 
Tokyo. He testified thet his princip::1 problem was 


the stubilization of Msnchuria and maintensnce of peece. 

He also said he gnvu advice to the kenchukuoan Govern- 

mont on various m-tters such os agriculture, trrnseporto- 
c 

tion, cducation, and he admitted ho exercised "absolut 

control over the military end diplometic affeirs of 

Manchukuo," a He no doubt knew thet in the regime of 

NN-23 a. Ex. 117, T. 740-2, T. 19,948 

b. T. 19,945-6 

C. T. 19,362 

de Te 19,963 


se esesssSssSFs 
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his predecessor on advisor system hid been eetnblished | E Geen GIBUAIAE pEcuiainavconteca he UaEan, 
by Generel TADA which geve the Kwentung «rmy complete rather Ehenithe! “than and aqucl pertoerabig tnteaen 
control of tha Msnchukuoan rmy ra well es the Jepan NeAeeehaese leh Ah MINLUE ae nniva iy ciated’ 
u- nchukuo Gaver nakinn and not setisfied with this exidatad ot 
raoritted system of control ovor the internrl ond external 
zffzirs of uonchukuo, MINAMI knew that such control wes 
tightemd by = preponderance of Jnpanese on the General 
Affairs Bozrd of kenchukuo, elthough h2 tried to explein 
this away by scying tnat the dociding vote Japen hed on 


the hoard uss of no wrluc to Jepan, since this Japonese, 


as 3 Lanchuricn officinl, recaived "no troctment cs 
s Japrnese officizl", since he obeyed "the lws of 
Manchukuo as en officinl of the Manchukuo Government 


g 
end represents kinnchukuo." This conclusion on 


WINAHI's part seemed to differ from thu view of HIROTA, 


eho concluded thet such officiel was “gimultsneously a 
lending instrument disprtched by Japen", ond MINAMI 
believed thet this was “a cnusa of anxiety" for his 


h 
collusguc HIROTA. Noturally, this sod stote of 


uffcirs, this conflict of fiduciary reletionship, would 


be not only cmborrassing but absolutely unworkable if 


Ha tx. 3378-1, Ta 32,357-72 


NN-24. While MINAMI was Coamianrior-in-Chisf 
ef tre Ku-ntun~ Arry, De ~lso nppravui e plzn for 


eontralling organs “ircetins public opininn in Usn- 


cuurin, He deciduc thet this wes nucussery ‘ec use 


ef the intens, corpetition in thc pudlishiny verle. 
Toe rerl reason v's thst thera wers anny Asisprours 
and jovrn-1ls aunou by ths Cuinuss, en` this wes on 


element in th. duecisien ty guide dlic opinion ta 
Be 
s.cur.: th: “healthy development of Manchutua" ty 


makin; ths: confers te Jencn's viuws, or be elinin, te? 
+ 


WH-25. âs for th. UMEZU-No, Yin-cħin, 
DOTIARA-Ch-ng T.-Chun, and other csruccents vr.ich 


Were conclu'tus in 1935, MINAMI claire? that they vere 
t. 
eonsurs:ate’ in an "exeuccin:ly frien ly ztrossheru." 


Hu ¿1° not know, be eltire, tiot thu OMEZU-Ho Arrec- 
ront resulte? from an ulticatun ith e fixed cate, 


“4th th: slturnctive sn invesion of Chins hy. thu 

Xuicntun; Army. “We elrares he nuver so thu Zrce- 
c. 

wnt, and he ~ 4l thet clthavth hu hed suun news- 


Paper r.ports ef tic impentine moyonent of Rucntyn> 


Army troops intn Chins, he belicved such ronorts 


were groun‘luss rucara ^ni sva-ositions enè he 
. 
Tires” no corfidence in thus ule-~tsouver. 


NN-24, a. T. 19967; 6. T. 19968; c. T. 19967. 
N¥-25. a. T. 19981, 19794: *. T. 19901; c. T. 19983. 
d, Ex. 2206-4, T. 15771-2: a. T. 19985. 


BH-23 
1. T. 19,965. 


He further cleirce that theru vere Tunors of Cerncm's 


dy thu North Chins Army, “hich urs corcanctod by UMEZU 
cSt onu ting sn! by Gunursl TADA ister, but MINAUI 


A T: 
elsins he kneu nothing of ut-t took plees, clthouzh 


hu SiC ainit that Generel UNEZU attence! e conference 
et Kultcen on 29 lay 1935, et which EINMHI enc Generel 


H-YASHI were clso 2rusent. At this novtinz ULEZU, 


nu s:ys, reported only on concitions in the ores of 
his caeman!, n-nely’ North Chins, but net one wore ens 
saic stout thy irountinz UMEZU-Ho 4zrosuunt which uss 
enmsunratuc in the first vesk of Juns 1935. MINI 


elcins thet >t th: mustin: of 29 Noy 1935 UvEZU ner.ly 


“sve his “srootines" ant returnec to %cking, after 


having ruzorto on "routine business tiottars." . 
HINAI clso sri that HAYASHI esta to Exnchuria on 


tho scession of this tri-dertitu canferunew only in 


or’er "to inspect con*itiens in Nenchuris" anc ho eic 


not mention thu subject of trooz mevenunts or ulti- 


natuns. MINAMI ssid tact th. rucors that troop 


Roverunts might tzko placu were "211 3roun-luss," 


drsuc on mistzkun suppositions, cn! unworthy of notice 


WN-26. On the conclusion of thu UEZU-Ho 


acreutnt only = fou zya fter the vuetini mentine? 


NN-25. f. T. 19986, g. T. > 
i iets: £ 19986; h. T. 19987. 


a, 


ateve, MINAKI reevive” 2 report of thu s..nu, but he 
sai? he did not kim avout "smoll dct-ils" such as 
whetber ths Chinese sarcec to 211 the Jenants, 2n? he 
s21] bh: thoucht sn ultinctur: nith s tine linit with 
a threat of inv-sion wos “tuo silly." — ISTNAUT! s 
testirnany zs te UMEZU's vltinctun is ¢tiscretitec hy 
tustirony of defense witness KUWASHIA who state that 
begirnirg in May, 1$35, thure were skirrishes betwoun 
Japanese sn Chinese fereus follows by protests 
Indged directly vith th. Chiness Govurnaent by the 
Ewsntung and Korth Chinn Staticnsry Forces, inzosin; 
ennditinns sreh cs withdrewrl of Chinusc foreas snc 
extercination of Kuomint-n> bronches and enfereud the 
fulfillrent of thesu conditions with on viticrtur, : 
This testinony clso confirms tiu mewsarpur runarts 

ef th. Hn-UNEZU ENN Hevevor, MINAMI hesrs 
that in cons.guence of the ccgreecent the Chinesu 
evacucted thir troons fron Nerth Chine k All znti- 
Jap-nese milit-ry forces vere withdraym on 10 June 
1935. 

K-27. MINAMI alse denial thet he hac 
kKnawl.dg. of sn ultimstum DOHIHARI hed ziven th. 
Chinese on 18 November 1935 that unluss cutenory 
NN-26. a. T. 19991; b. T. 29488-90: ce. Lx. 2206-A 


a. T. 19991. T. 15771-82. 
c. T. 20767 


a —— 


41,304 


meturizl zs follows: Wo start our prozagance to 
convince the wnole world àf our lawfulness as soon cs 
the ecvancuncnt of the Kuentuns Army into N-rth Chine 
takes placu. e . It nust be macau cloar that vhon we 
Zo eisnatch our litery foree ta China soretine in 
the future, ve do it for the nurnosa of sunishing 
th: Clines: milit-ry clique, an’ not the Chinusa 
People at targu. > ne 

NR-28. In view of the forujoing ectivitics 
of eqsressinn plannec or consunmiatec, MINAMI still 
ceintrine? thet while be wes in commen’ of the Kwan- 
tune Arcy he wes doing nothinr hnstilo tn the Chincsu 
Cien entai 

NN-29. Vis-a-vis the Sovivt, thera weru 
plons of the Kucntung Arny in 1934 cn? 1935 for a 
wer asrinst U., 5., S. a an: fror 1934 to 1936 
MINAHI as Conmsn‘ing Genersl of the huentung Arny ws 
engaged in the ¢eveloorcnt of Henchurie as e nilitcry 
tase for on attecs by Joatn eyninst th: U. S. S. R, á 
It ucs in this sate period tist the Kwantung Arny 
furthered the erection of en cutaononous novurent in 
Nerth Caine cnd an Inner Monsolian autononous rerico, 
NK-27, g. T. 19998-9. 
NI-28. z. T. 20000. 


KN-79, a. Ex, 8394, T. 8175. 
h. Ex, 670, T. 7330, 20037-8; wx. 3371, T.31835; 


T 19951-2; Ex. 706, 708 7112-6 oe! 


of the north wos proelrinec, five Jnnonusu divisions 
wore gaint into Hopoi snd six inte Shantun>. He 
admitt..) thet cutonenous recsines for Ensturn Honel 

-n2 Hopei-Cheher were ust~>lishec, hut these, he saic, 
Were set un by tho Chinese thenselves. On 12 
Noveuber 1935, MINANI tele. rsphet the Ver Linistry 
that he hat issues orders for the First lixe Brisace 
to concentrate outsice the Grust Wall nucr Shconkaikwen 
hy 15 Novenber 1935 to coonerste with the Chine Garri- 
son hye MINANI telurrcphcs the Wer Ministry the 
Kuantuny Ary orgers of 16 Novunber 1935 which 
directed the Air Forees to cdvance butvoun Shanhaikwen, 
Suichunz zn Chinchow by 20 Novuertbur and to prepare 
for rarchina touzrčs the Peinin;-Tiuntsin cae 
These tele rcs confirm MINAMI's cooper: ticn with 
DOHIHARA in sutting un “sutonomous" refines in Essturn 
Honei anc Howwi-Chahsr, snc give the lic to his state- 
nents anrenring in the record. “hen confrontuc with 
2 focurent cates 9 Deember 1935, entitled "Kwentbne 
frny's Propasenesc Plan which sh-1l be carriuc out in 
nareliul wi’S its militcry sctivity in North nee 
he acnmdittec thet thin-s deseriver in thy cocuncent 


rolly bunun’, This document ineluce. such 


HN-27, a.7:19996: b. T. 3317-A, T. 30391-2. 
c. Lx, 3318-A, T. 30394-5. 


d. 7. 19793, 1. 19777-85, 19995-2. 
5 1 « 


20006, 


Ue Ex, y T. 19997-9; 
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the purnose of which wes to suncrate the five nrovinces 
fror the Nenkinz Cae zn` to brins this zrez into 
close reletionshin uith Menchuric uncor Japenese leccur- 
a, * This rovenent ccinct crect herdwey fron June 
1935, efter the conclusion of th. UMEZU-Hn Agrecoent,. a 
KUWASHIPA, Kesus testifiee thet in Neverber, the 
Forvitn Offic; reecive inforuntinn thet the Ruentun- 
irry was concentratin= its nechonizec troops 2t Shznkzi- 
Ywan with 2 view to intisicrtins North Chins. Thu 
Forvion Offieu warno? the erny not to trke such 
actions Dwin his stzy in Menchuric NINAUI fostere- 
the activities of the Ryo-we Xai socicty in the matter 
of pronaring the ponulctinn of the enuntry for ^ wer 
with th: U. S. S. R. znl continue? wrsonzlly ta -uice 
the subversive cetivities Circetec ensinst the Savict 
Union in using the Xherhin S2ecisl Servico Orzen 
subor¢inates to al for this nursase. In Decunber 
1934 in Kherbin ws or ‘anized the “Burcou for the 
Russian ert-rents sffeirs" which uss widely use’ ty 
the Kherbin Speeizl S.rvice Organ for th: zetivitics 
hastile to th: Sovict Union. 
VIII 
in Nenchuris. 


NN-29. c. T, 2026; C. T. 2027; c. T. 2027: 
E ARAA r. Viz. 731, T. 3853. 


NN-30. MINAHI Secame Governor Genursl of 


Korea on 5 tuwst 1536. — On 23 Suntunter 1934, while 


Governor Genertl, he urotu Foreign Ministor UGAKI of 
thy "invincible" Jencnusu troops, the "Holy War" 
ageinst Chins, ths neecssity for thy "rucagnition 
of 2 pro-Japanuse rua in Kerth an’ Central Chins" 
an” the enhenecocnt of the prestifu of Japen, ant the 
iomirency of ta f2ll of Hankou.  MINANI cdnittus 
thet h: hed previnusly strte that hu wes against a 
war with Chinz, but exmlsinee thet what hu ruant uss 
that it was always hi-hly unfovorerle n` a disce- 
vantage ta fisht 2 urr with s nuishboring pit las 
Aa for th Chins wer, he ssid these hestilitics car 
curruc ss c result of “urnweifa%le circunstsnees." 
Finzlly, in orcer to renlly sml-in his chenzo of 
attitude, he s211 th-t his vivus on peace with Chins 
ter. vius held by tir arior to tau outbresk of the 


c. 
inciccnt. 


Niv-31. It uzs iilo he wes Governor Gener-1 


he 


of Korez, on 14 May 1942, that he reecived fror 
Hitler the cuenr-tion of the Grane Cross of the 
£aglu, & dceoration only 2 or 3 other Jepinea: har 


NE-30. a. Lx. 117, T. 740-2. 

b. Dx. 2437, T. 20012-3; T. 20010. 

e. T, 20014; C. T. 20014; u. T. 20CC15. 
NH-31. 2. T. 20016. 


Ce 

uzon "rulus of mitht." HINNI rocecberot thet such 
Ge 

tostctumont wes mde an” he azreac with it. 


ås for She uestehlishcunt of 2 Grestur 


E-st asia Ministry, MINI claire? thet hu oqaasud it, 


but his nnly zroun: of opposition wis thet there was 


fircady 2 Ministry for Forvign Affrirs sn? this new 


b. 


zinistry wes but acding "aone "ausa on ton of anathor." 

His opositinn sueno to rolt letur, when he con- 

eratulstc::) SHIGENITSU on bveorins Ministur of Greater 

Esst Asictic Aff-irs >s wll 2s Hinistur of Foreign 
e. 


Affoirs, Also, while 2 nether of the Privy Council, 


an 16 àuzust 19-13 ho coneurre:! in ths errencenont 


wheraty parts of Meleye wore hando over to Thetlend; 
Ion! ho also sduittuc thet he concurra® in T0J0's vicws 


thet “international law sheule bu interoruted fror the 


vicwnaint of srzccutinz the wor cecorcing to our (J2aan's) 


Ca 
aca oninions." He clso Suesro Prusivent of thu 
E 


A Greeter Japen Polities] Assecistion, whosu orincin-i 


ain was to uxtun’ thu Co-Prospurity Sphero 211 over 

Asin, including Indic, Burma, the Dutch East In¢ics 
Be 

-nt the Philippines. He b.liovuc in Asia for thu 


a /Asistics, Sut Ae thouctht the idea ef Japan ruling 


M |XR-33.-a0. T. 20022. 4. T, 20023. 


z 


KK-34. a. T. 20023; b, T. 20023-4. c. T. 20026. 
2. T. 20027; e. T. 20029; f. T. 20033. 
£. T. 20934; b. T. 20034, 


ever rucuivut, but he did nat know the resson why as 
hee buun thus sinsluc out ky Hitler for such swori. 
NN-32. Also while Governor Gunural of Korea, 
he geve his consent te thy inturnnent of 1000 British 
ane 1000 AUeriern POW in Kores, “ss it woule be very 
effuctiva in aterping out the respect cnc i aaa 
of the Koruan puople fer Britstn on? Aiwrica." ` the 
orrencunont roger’ins this matter wes mecu while P 
ITAGAKI wos Commenfor-in-Ciicf of the Koruon Arny, i 
anl the petter wos fun'enuntrlly one to he arrantec 
hy the srry. Howver, the consint of the Governor 
Generel, or ct lucst his fsvorcblu views, hag to tu 
abt~inec, otherwise thu request fer authnrity to intern 
such POW would not hevu states thot "tho Governor 
Gencral sn) thy crny sre both strongly cusirous of 


Ce 
it." 


NN-33. In Xy 1942, MINAMI tucconu a ruober 
of thu Privy Council. He admitted attenting 2 
scrios of iwetines in October 1942 coneerning thu 
Grurter Enst Asin Linistry. j ft onm of these rect- 
inzs it wes statut thet the draft for thu estekblish- 
rent of the Greeter Erst Asis Ministry was not besut 
NE-31. b. T. 20016, 


N-32. ^. Ex. 1973, T. 20018. b. T. 20017; c. T. 20016. 
NK-33, a. T, 20021; b. T. 20071. 
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the worle was an entircly ;ist-ken nation, S Apreruntly 
HINAKI wes sctisfiuc if such rule coule be inposuc 
within thu linits ef the Co-Prosperity Spheru in 
Asio. Vhile still 2 ruber of the Privy Council, 
MINANI wis sx7ointud Prosivent of the Grester Janen 
Politics] Assoeiction in Boren, 1945. Onu of the 
Princinal -ius of this sssoci=tion “25 to oxtenc thu 
Grestur East Asis Co-Prosnerity Snhurs over nll East 
Asics, inclucing Indic, Burns, Dutch Enst Incius on: 
Philippinen.” 

IX. Connection of MINAMI with C orzes in 
the Intietnent. 

NN-35. Counts 1-5. Tho ovidunee of LINAEI's 
aetivitius whils ‘Jer Finister, an‘ his cealinss with 
KOISO, TATEKAW, PINOHIYA cnd others who cons ircd 
to secure conin-stion for Jopen, his lster enmroval 
of ths Chine Wer, 2n? his activitius in thu Gruater 
Eest Asia nav nunt conncet hin vith thuss counts cs c 
conspirator, 

Counts 6-18. The cvicence of LINANI's cnprovel 
of the amending roverants in Kencheria, Monrolia zne 
North China connect hin vith thes. counts as nlsnning 
anc preparing 2 wr of c2ercssion, 


HH-34. 1. T. 20078, J. T. 20033-4. 


metivitius wrilc War Minister and cs Coursnccr-in-Chicf 
of the Kweatune Army while the nevenonts for the 


Suner.tion af parts of Chine nor. taking tlece connect 


hir uith tius: ceunts vheruin ha is charco oiif: all conspiracy {counts 1 to 5), an particularly uncer 
Waginy ncrs of sgsressinon. counts 7 0 509510, Li, 12, 23, 14, 15, 16, 17, 19, 
Counts 55-59. As for thusu counts unter 20, 21,,22, 23, 24, 26, 27, 28, 29, 30, 31, 32, 33, 
34, 36, 37, 38, 39, 40, 42, 42, 43, 44, 45, 47, 53, 


54, and 55, 


which So is cherg.:) with conspirscy to orior, utc. 


er aches of lay nr custos in respect tn POW in Cl: ins, 
Ro ezn be heid asc co-coisnirater, execpt in thu 00-2, KUTO played a significant part in 


anstones of his cetinn in h-vin> British enc American fostering the conspiracy, as (a) one of the policy- 


POW broughs to Korea for illsgal purnosu, in which makers in Tokyo before, during and after the attack on 


cas. ke is «irectly chorgusb}. for thu wrongcoing. Pearl harbor, ano as (b) officer on the field of 


MR. LOPEZ: If the Tribunal Please: 
KUTO, Akira. 
00-1. Akira MUTO fs indicted under the over- 
operations. 

I. As Policy-Baker. 

00-3. MUTO was Chief of the Military Affairs 
Bureau of the EF Ninistry from September 30, 1939, to 
April 20, 1942," "end within that span of time the 
following decisive avents in Japanese and world history 
happened: (1) tha ra ass exploitation ana expansion of 
tne ill-gotten gains in Manchuria and China; (2) tne 
fall of the YONAI Cabinet, which marked tha beginning 
of a renewed all-out effort of Japan to ally herself 


militarily with Garmany and Italy for world dominanca; 


Counts 27-32 =n 34. Thu uvisenc. of KINANI's TG PRESIDENT: Mr. Lopez, 
| 
A 


(00-3._a. Ex, 118, T, 744. 706.) | 
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Soe CEE Conc us ker ofS GE Sete eles eos W cae continued to say that during the YONAI and TOJO Cabi- 
birth and predominance of the ultrs-nationalistic nets, “in reality the army was the driving force in 
Inperial Rule assistance Association; (5) the southward Japan, and almost all of the policies of the army were 
moves on the richas of Indo-China, Indonesia and the evolved tron hia brilliant nind of uuto... 
“South Sea Islands; (6) the eventual attack on Pearl 00-5. Key to KUTO's power was tha control 
Harbor, Singapore, Philippines, Indonesia, and Burma; his bureau had over the army budget. The General 
and (7) the infamous Bataan Death March, the shocking Staff drew up "plans forthe operations, mobilization 
atrocities and mistreatment of Allied prisoners of war and organization of the arny," but “in order to put 
in Singapore and other areas. these plans into execution the Ginaral Staff must gain 

00-4, In setting out BUTO's share and raspon- the agreament of the Military Affairs Bureau which is 
sibility for tha formulation and execution of the that section of the War Ministry in charge of providing 
policies that mothered and nurtured those events, wa the money, funds, and the means of carrying out these 
start with a brief inquiry into the importance of giana Lieutenant General Shinichi TANAKA wag esked 
tha office of Chief of the Military Affairs Bureau. by the Tribunal what would happen if the War Ministry 
Major General Ryukichi TANAKA, forner Chief of the refused to provide material, men or other things re- 
Military Service Bureau and MUTO's forner colleague quired by the General Staff, and: the former chief of 
and collaborator, characterized MUTO as the “equivalent the operations section of the General Staff replied 
to Chief of Staff of the War Ministry," and "because that in that case the operational—plans could not be 
of nis brilliant brains and political ability he was formuleted; it was a matter of practice for the 
the outstanding character -- he TS CISC [pea General Steff to draft operational plans within the 
cipal figures in the War Ministry." calona Lin iker® limitation of the men and materials provided by the 
YAMAZAKI, another ‘iar Miniatry high official, con- ls ieee 
curred with TANAKA on this impression. TANAKA 00-6. In his capacity as Government 
silane ic A Bi, (00-4. c. T. 15,864. 

00-5, n. T. 15, a61. 
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4. 
Coraisstoner for Affairs, MUTO regularly appeared 


before tne Liet. ke obtained neecec appropriations 
for the arty. MUTO sas the liaison batween the arcy 
c 


nod tha Liet, batseen the army ané the Foreign Office, 
betyeen the War Kinistry and Army. Generel staff. 
Tharu Were occasions when he too was the spokesnan 
for both the argy ená navy. x 

00-7. With this broad background on tha 


sourca of nis powar, we shall presently show how 


WOTO rescnea nut into almost every important governcantal 


activity and personally participated in formulating 

policy-raking decisions or carried out on high lev2ls 

those 1lreecy mda, which brought about these events: 
1. Manchuria and China Incidents. 


00-8. During the Mukden Incicent of 18 Sep- 


a 
tember 1931, BUTO was Major on tha Army General Steff. 


Ha beceme Colonel ano Staff Officer of the Kwantung 


arcy in 1936-37. 
00-9. In Parch 1937 MLTC «os Chief of the 


Second Section of the arny Genaral Staff in charga 
a. 
of operations.and organization. Thus, he had 


rasponsibility for the operatinns against North China 


(00-6. 2. 3x. 118, T. 745-46. Ta 33,103. 
b. T. 32,956. T. 16,141-4. 

ETI 256. 

Ou-B. a 7. 16,118. 

o0- TEA 


d. 


b 
in July, 1937. 


90-10. At the end of Sartember, 1939, when 
MUTO assumed office as chief of the Military Affairs 
Bureau, the first KOMOYE Cabinet had already laia doun 
the basic policy which Japan was to pursue towarcs 
China. The reduction of China militarily, the estao- 
lishment of a Japanese-centrollea Puppet fovern.ent 
there, and the econamic exploitation of that country 
were the main objectives of that AEs A 

06-11. To carry out fully the whole rogram 
outlineo in that policy; there was created on 7 October 
1938, a secrst Liaison Cormittee with the Five Kinis- 
ters' Conferenca. The purpese of establishing the 
Liaison Committee was stated in the first paragraph of 
the draft resolution, which was "to accelerate the 
performance of matters agreea upon by the Conf2rence 
of Five Ministers, in connection with the Gisposal of 
the situation in China, ana in case of necessity to 
study and investigate measures to be ¢iscussed bv the 
Confe2rance of Five savateracs 

l a. Secret Liaison Committee, 

00-12. Under cross-examination, MUTO denied 
"knowing anything about any secret Liaison Committee 
(00-9. b. T. 33,985. 


30-10. a. Ex, 345 


37,350, 37,354-5. 
Sete ee 3 F : 


with tae Five Ministers! Cunference." When shown peam plausible were it not for paragraph II of the craft 


resolution “wht h ificall Maa - 
item No. 16, page 4 of the English text of exhibit i et aaa oad PERE oe age ere tots) com 


3457, he iasistec that the "so-callec committee" was mittee is a secret committee belonging to the conference 
A f 
no longer in existence when he "became chief of tha bf the Five Ministers" anc composed of eight members, 


Military Affairs Bureau," ana ne knew "nothing about Gong whom were tne Chief of the Military Affairs Bureau 
« 1 


d, 
toe Obviously, he cic not realize that exhibit 3459 


haa esczped burning. 

00-13. Taat portion of exhibit 3459, waich 
recited that the acting Secretary General of the China 
Affairs Esard requestec the "Chief of the Hilitary 
Affairs Bureau, who is a member of the Liaison Com- 
mittee to attend the meeting at the Premier's official 
residence on March 5, 1942 to hear the Liaison Section 
Chief's report on the current situation," was read 
into the recorc.; MUTO was then asked if he persisted 
in his r2ply that he was not a member of the secret 
Liaison Comittee of the China Affairs nearest He 
trieć to aigąle out by saying that his misapprehension 
arose from the use of the phrase “secret Liaison Com- 
mittee," implying tnereby that he was mislec by the 


adjective "secret," which he claigec the committee was 


‘00-14. MUTO's excuse would at first Slush 


(0C-12. a. T. 33,197. b. T. 33,198. 
00-13. 2. T. 33,203-33,205. d. T. 33,205.) 


ina the Chief of the Military Affairs Section of tae 
ilitary Affairs Bureau. There were four secr2ta-Les 
o tne secret committee, among whom as the Chief of 
he Military Affairs Section of the Military Affairs 
ureau. fence, the Military Affairs Bureau had two 
jembersiips on the secret committee ané another one 
hn tne secratariat of the secret committee, i 
00-15. Through this secret committee, MUTO 
had active axecutive participation in bleading China 
na her people. Ho certainly had a‘ hand in the latar 
tagas of Japanese schemings to set up “Yang Ching ‘fei 
s tasir puppet in China which culmimted on March 30, 
340, in the formal establishment of the Nanking 
20! Soar Ents Ano in thea conclusion on October 10, 1940 
nf a “traaty" between thet new government and Janan 
zz¥hich coverco with soma mantle of legality Japanese 
zyquthless exploitation of Chinesa natural and human 


2esunrces .« 


l b, Japan's Peace Teres to Cnina. 

00-16. Sxhibit 3456, a top secret éocument 
of tne Foreign Ministry, reflects that NUTO anc tue 
accusao OKA discusseq on Sevtember 6, 1941, at tie 
official resicence of the Foreign Minister, the bisic 
concitions for settling the China Incicent. 

060-17. Note that practically the sama terms 
anc conditions in exhibit 3456 vere later on incor- 
porated in exnibit 1245-¥ which contained Japan's 
peace teres to China, ana were handed to Andassagcor 
Grey at Tokyo on September 22, 1941. Also note tnat 
aon to the last critical moments of the Japanese- 
American negotiations, Janan stuck tenaciously to 
the tarms demanded in exhibit 3459 and exhibit 1245-F, 
Japen gave as her reason for insisting on the per- 
arent stationing of her troops in certain areas in 
Caina, inclucing Hainan Island, the desire to contain 
cenmunism. MUTO nimsalf on the stand had to concade 
the obvious thet there was no threat to Japan of 
comunist infiltrating from Bornoo, Sumatra or the 
Pnilivopines, which woula necessitate the garrisoning 
of Japenese troops et Hainan Istanc,. X Undoubteċly 
meny of tha Japanese troops that invaced Malaya on 
Decenver 3, 1941, vere poisec from Hainan which naé 
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Thursday, 26 February 1948 


INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of tho Tribunal 
War Winistry Building 
Tokyo, Japan 


The Tribunal met, pursuant to adjournment, 


at 0930. 
Appearances: 

For the Tribunal, all Merbers sitting, with 
the excoption of: HONORABIE JUSTICE LORD PATRICK, 
Marber fron the United Kingdom of Great Britain and 
HONORABLE JUSTICE B. V. A. ROLING, Herber from the 
Kingdor of the Netherlands, not sitting from 0930 to 
1600; HONORABLE JUSTICE HENRI BEANARD, Member from 
the Republic of France, not sitting from 1500 to 1600. 

For the Prosecution Section, same as before. 

For the Dofense Section, same as before. 

(English to Japanese and Japoneso 
to English interpretation was made by the 
Langusge Section, DITFE.) 


heen seized by combizai Japanese naval anc military 
Cc. 


forces and had baan race a jumving-orr basa for 
Singapore. 

00-18, For his services in-the 1931-2935 
Incident, MUTO was deccrated on April 29, 1934, “ith 
the Third Herit or the Orcer of the Middle Corċon of 


the Risjng Sun. Anc for his service: in the China 


Affair, he was oecoratac on April 29, 1940, with the 


Thira Order of the Golden Kite and wilh the ordar of 
b. 


tha Doubla Rays of tha Rising Sun. 
THE PASSIDEDT: Wo.uJll adjourn until half- 
past nina tomorrow morning. 
(Whereupon, at 1600, an a¢journmant 
was takan until Thursday, 26 February 1948, at 
0930.) 


(00-17. c. Ex. 613-A, T. 6732-3. 
00-18. g. Ex. 118, t. 752-3. 
b. Ex. 118, T. 745.) 
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MARSHAL O? THE COURT: The International 
Military Tribunal for the Far East is nor in session. 

THE PHESIDENT: All the accused are present 
xcept UMEZU, who is represented by counsel. The 
Sugamo Prison surgeon certifies that he is 111 and 
anab2s to attend the trial today. The certificate will 

e secorded and filed. 

With the Tribunal's permission the accused 
RAKI will be absent from the covrtroom the entire day 
onferring with his counsel. 

Mr. Lopez. 

WR. LOPEZ: If the Tribunal please, may I 
resume “ith my summation against MUTO? 

2. Fall of YONAI Cahinet. Tri-Partite Pact. 
Imperial Rule Assistance Association. 

00-19. These three events are here discussed 
jointly as they represent the three parts of the main 
policy to establish a New Order in Graater East Asia 
under Japan to parallel a New Order in Europe undar 
Germany and Italy. To Jepan, the New Order in Greater 

ast Asig simply meant the freedom to be left alene, 
4thout hindrance from third powers and restraints from 
treaty commitments, in her exploitation of Manchuria 
ane China and ta advance southwa74 and pobble up the 


fabulous riches of Imo-China, Indonesia and other 
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countries in the south Ao a nl 


2-n. Events Preceeding YONAI Fal). 

00-20. After formidable German panzer 
divisions blitz'rieged through the heart of “rance, 
NUTO and other Japanese leaéers in Tokyo decided to 
make hay while the Nazi sun was prightly shining. 

Cn May 22, 1940, Germany on the prodding of Japanese 
enissaries in Ferlin advised Japan she was not inter- 
ested in the Netherlands Indies, a declaration taken 
as a green light for Japan to move in on Indonesia.” * 
After the surrender of France on June 17, 1940, the 
Four Ministers Conference. decided to send a "request" 
ta Indo-China to discontinue aid to Chiang Kai-shek 
and to use force in case of refusal." 

00-21. The atmosphere prevailing in Japan 
at the time was best pictured by Prince KONOYE: "In 
the spring of 1940, when the overwhelming military 
strength of Germany had swept across western Europe 
and threatened, as it appeared, the existence of 
Great Britain, the question of a Tri-Partite military 
alliance again became o natiommide topic of great 
vopulerity. However, inasmuch as the alliance this 
time was to be directed against Great Britain and the 


a. Ex. 1288, T. 21681. 
bh. Ex. 619, T. 6824. 


same TERAUCHI who had heen sent in 1930 to Berlin 
as Japanese official representative to the Nazi 
Party Conference. ™* 

00-24. MUTO's diet speech immediately bore 
fruit. Three days later, Ambassador Ott happily 
reported to Berlin that there was a noticeable 
stiffening o” Japanese attitude towards England and 
Anerica.** On April 14, 1940, Count ARIMA broached 
to KIDO the question of merging all political parties 
into one.”* On May 26th, KONOYE, KIDO and ARIMA 
dined together over the sane problem." KIDO pointed 
out that "By July 8, 1940, Prince KONOYE was identify- 

13j ing himself with the establishment of a new political 


14 | structure, having resigned as President af the Privy 


as Council Sei 


ga 00-25. Very understandably, KONOYE thus 


17; 
| became the darling of the Army who were exasperated 


s 
uith Premier YONAI for "idly losing an opportunity 
19 
which would never come again.""* Around July 8, 1940, 


i Vice-Minister of Yar ANAVI assured KIDO that "the 


a solidly desired for the Prince's emergence as 
00-23. 00-24, 

aj a. T. 33267-8. d. T. 30900. 

H 00-24. p 


00-25. 
a. Ex. 514, 7. 6145-50. . Ex, a 
» E 30893; 5 a. Ex. 3199A, T. 29941. 


ca T. 30894. 


United States and not against the U.S.S.R. as in the 
previous year, there is a fundamental difference in 
nature between the two plans.""* KONOYS further dis- 
closed that “anti-Anglo-Sa~on sentiments and enthusiasm 
for a Tri-Partite Alliance “ere at their 

especially among the military circles. . . 

00-22, MUTO was noa caught napping. As 
early as March of 1940 he had the foresight to see the 
need of dissolving all political parties as a prereq- 
quisite to establishing a totalitarian state in 
Japan and concluding o military alliance with 
victorious Germany. On the 20th of that month, MUTO 
formally advocated on the floor of the Diet the is- 
solution of the existing political parties. Citing 
Count TERAUCHI's views on totalitarianism, MUTO 
suggested that nationalism is a better name for 
totalitorianism of European conception and should be 
the guiding princinle of the Japanese nation. ° 

Turning now to the last sentence of paro- 
graph 23 on page 13: 

00-23. aaa Parenthetically, Count TERAUCHI 
whose views on totalitarianism HUTO quoted, was the 
00-21. 

o. Ex. 2735A, T. 24291. 
b. Ex. 2735A, T. 24291. 


Ko- oo 
a. Ey. 2243A, T. 16137-9, 16150. 


Prime Kinister," stich made KIDO feel "soreshat 
uneasy." On the 9th, HATA asked Premier YONAI's 
cooperation with the new domestic organization. °* 
On the 11th, KUTO called on ISHT!ATA, Cabinet 
Secretary General, end explained in detail the in- 
tention of the army, “amplifying the intention of the 
War Minister."*" On cross-e~amination, MUTO said he 
spoke with ISHIWATA "of my agreement end approval of 
the direction towards which Prine Minister KONOYE's 
intentions wera directed." 
2-b. Why YONAT Cabinet Fell. 
00-26. The Army, through NUTO and Vice- 

Linister of War AKRAMI, finally came around to demand, 
sometime in the middle of July 1940, the "mass 
resignation of the Cabinet in order to realize 
KOHOYE's political order," and when it was declincì 
MUIO and ANANI ceclaredg "there was nothing to be «one 
but force the resignation of War Mnister HATA." 
On ecross-examinetion, YONAI corroborated this, 
althouzh he thought ANAMI was not thereon: HATA 
00-25. 

b. T. 30900. 

c. Ex. 3199A, T. 28941. 

d. Ey. 31994, T. 28941. 

a. T. 33258. 
00-26. 


a. Ex. 2803A, T. 37862. 
b. 7, 28926, 
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told YONAI that the opinions expressed by UTO and 
AHANI were treir own personal opinions.°* 

00-268. Premier XONAI disclosed that HATA 
resizned as War Minister because the army consicered 
tis Cabinet weak,” and his Cabinet was considered 
weak because it did not support the creation of the 
Impertel] Rule Assistance Association anc the alliance 
between Germany and Japan, which at the time were the 
main questions of dorestic and foreign policy.” He 
said he was against the creation of the Imperial 
Rule Assistance Association because it would hava 
“meant the establishment of a dictatorship," a 
"fascist regime" in Japan, alon% "ths same lines as 
in Germany," under which Parliament, instead of 
being the prgan of deliberation "would become an 
organ, where the members would sinply vote for and 
apnlarå any neasure demanded by dictatorship"? 

He stated thet the most inflvential persons in 
military circles at the time were War Hinister YATA, 
Chief of Filitary Afixirs Section MUTO, and Chief 
of General Staff SUGIYAMA, all of whom expressed 


oc-26. 
c. T. 28926. 


20-262. 
a. Ey. 3831A, T. 37969, 38000, 
b. Ex. 38314, T. 37997, 38001-02. 


x. 3831A, T, 38002-03. 
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00-29. KID stated the Army wanted a 


military allicnee vith Germany and wanted YONAI 
And the technique employed to bring about 
the fall of YORAI, sas for the War Finister to 


refuse to agree to a successor. 2° 


On July 17, 1940 
Anbessador Ott was leased to inform the German 
General Staff that in view of the Cabinet change 
forced by the Army, a speedy transition to a more 
active anti-English policy was to be expected.“ 

2-c. Zhe Ner Order Policy. 

00-30. The New Order of Creater East 
Asia policy of KOMOYE and the Army was orficially 
adonted by the Cabinet on July 26, 1940. Entitled 
"Outline of Japan's Basic National Policy," it aimed 
at “the construction of a new order of Greater East 
4sia"“ for the attainment of which "constructive and 
elastic measures will be ndopted in order to advance 
the national *ortunos of the Empire.""* The "elastic 


measures” covered a general plan for the cevelopment 


of domestic and forcign policies, whioh bloomed sub- 


sequently into the Inperial Rule Assistance Association 


00-29. 


09-30. 
a. Er. 541, T., 6272. 


their dissatisfaction with the policy of Sis Cabinet.°° 
MUTO, by the way, admitted thet while Chtef of the 
Military Affairs Bureau he was wery ective and 
interested in politics.°* 
00-27. On July 16 War Minister EATA did 
resign. Before resigning, however, EATA first con- 
ferred at his office with ANANI arg MUTS, then with 
the Big Three of the Army with MOTO 17 attendance, 
and later with the members of the £urs~ers War 
Council, of which IUTO was Crie? Secretery.** 
Turning to naragravh 22 of the same page: 
00-28. To erive home tis observation that 
TOJO leaned henvily on the political etvice of NUTO, 
Ryukichi TANAKA cited the case of Far Ptnister HATA | 
who resigned from the Cabinet c~” YONAI because the 


Army's views on the Tripartite Alliance was not 


accepted by the Cabinet, In 1940, TANAKA asked 
General HATA "why he took such attituee which was 
really against his ideas ard nature,” and HATA 
replied that he was obliged to cdo so by the influence 
of ro." 

00-268 Ey. 3831A, T. 38004. aaa: T. 15901. 


e. Ex. 255, p. 8. 


00-27. 
ü. Er. 3199A, T, 28941. 


end the Tri-Partite Pact. TOJO confirmed the 
importance of the July 2€th policy. * 
00-31. WUTO had something to do “ith the 
preparation of the draft of exhibit 541, Japan's 
basic national policy of July 26, 1940. Interrogated 
at Sugamo as to whether he did "formulate a new order 
for the Japanese Empire which was presented by TOJO 
to tho cabinet and approved," MUTO replied that | 
“when Prince KONOYE called in TOJO to be his next 
Var Minister, the plan that TOJO took with him ta | 
show to the Prime Minister was one that hed been made 
up in the Military Affairs Section" of his bureau," * 
On the stand MUTO was asked if "the basie aim of the 
draft prepared by the Military Section of the Hilitary 
Affairs Bureau was aimed at the creation of a new 
order externally and internally," and he answered, 
"It was directed to that also, and you will see it 
included in the basic national sae 
Turning to paragraph 33 on page 18: | 
2-d. MUTS's Role in the Kew Structure. 
00-33. To carry out the plan laid out in | 
00-30. 
Oo. 7s, A68 
00-31 


B. Ex. 255, p. 8, T. 33252-3; 
b. T. 33253. 


Es 


prrasraph 3 of the Basic National Policy of July 26, 


1940,” the nes structure committee vas organized. 
MUTO was one of the members of the pernenent secre- 
‘ariat of the committee." The function of the 
rembers of the secretariat was to study draft plana." 

00-34. KUTO stated that after the signing 
of the Tri-Partite Pact the new political structure 
becane officially the Imperial Rule Assistance 
Association." Before the birth of the IRAA, all 
political parties, ‘ncluding the Hensoito, the largest 
in Jen, disbandea.”” 

00-35. How Promier YONAI's fears were 
justified by subsequent devclopnents, ard hor the 
TRAA vzs actually used as the instrument to institute 
a totelitarien rele in Japan was explained by GOTO, 
Tumio, former Minister for Home Affeirs in the OKADA 
Cabinet in 1936... GOTO said that efter the formation 
of the IRA., "na other important political parties 
existed;" that "the result was to create one important 
public organization which was controlled in its en- 
tirety throughout the country by government officers 
who occupied some of the high nositions;" thet it was 


-33. 0-34. 0-35. 
oe . Ex, 541. ae a. T, 33265. a. Ex. 166, 
b. T. 33255-7. b. T. 33264-5. T. 1639. 
c. T. 33255-7. 
Cn Tr 33260. 
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‘ONGYR's proclamation on the new 


order, as published in the papers, ceme as a great 
disappointment to the army, especially to MUTO. Play- 
ing a tactful hand so as not to alarm unduly the weft- 
ern democracies, KONOYZ wrote in the orignal draft 

of his proclamation that the new order wssnt neither 
naziirm or fascism. However, when it was sent to 
MUIN, who was nore militarist than diplomat, the 
latter promptly deleted that disavowal of naziiem 

and fascism, and returned the draft to the Cabinet. 
KONOYP, in a move which appears demonstrative that a 
Japanese civil official could resist the impositions 
of the army if he chose to, had the draft sent back to 
MUTO. On the stand MUTO offered the excuse, both im- 
flausible and ridiculous, that he did not know the draft 
was the Prine Minister's, and as it was too long, he 
cut it about raif. 

00-37. His disappointment MUTO did not keep 
to himself. Fe poured it out on Captain TAKAGI of the 
Naval affairs Bureau. In a long talk with Captain 
TAKAGI in the latter part of August, 1940, UTO related 
how the army bad exerted all efforts to induce the dis- 
solution of the existing volitical parties and the 


09-36. a. T. 33,262 


“subsidized by rovernment funs to tho extent of 


eight million ven per annum"; and “it reached into 


b. 
evary prefecture, ward ane street in Jepan." The 


‘THAA was also utilized to fen enti-Anglo-Saxon 


Ca 
feeling. 


00-35. 
aa T. 1640-1. 
Ca Ta iid 


fornatian of one "Pro-Arny Party" (Shingunto), to be 
led alone according to army desires, and how "this plan 
suffered a blow when Premier KONOY%'s proclamation was 
published in the papers." s This time !UTO's sorrow 
was aggravated by KONOYE's refusal to be used as a robot 
of the army; KONOYE, jt seemed, was perfectly willing 
to go along with the army on the establishment of the 
naw order, but he simply would not consent to become 
their ae 

00-38. MUTO's active rale in bolstering the 
power of the Imperial Rule Assistance Association may 
be seen from the following statement he made in the 
early part of February 1941, in his capacity as Coun- 
cillor of the IRAA: The "Army and the Navy will fully 
cooperate with the association in the future just as 
thev have cooperated to the fullest eytent in the 
development of the association in the past." He 
admitted beinp the spokesman at that time both for the 
Army and Nany And on Februery 21, 1942, he was 
appointed “Secretary of the Greater Fast Asia Construc- 


LE 
tion Council. 


2 e. NUTO and Tripartite Pact 
00-39. Now reverting to the Tripartite Pact 


b. Px. 3809-A T. 37.874-76 
C. Ty. J8C9-A T. 37,874-76 
a. T. 33,765-6 

d. Sy. 218. T. 746 
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and O's responsibility for it, Pursuant to paragraph 


2. dealing with “national defense and foreign policy," 
of the "Mutline of Japan's Basic National Policy" of 
July 26, 1940, the Tripartite Pact was concluded 
with great fanfare by Gerrany, Japan and Jtaly on 
September 27, 1940. 

00-40. Article I of the Pact provides that 
“Japan recognizes and respects the leadership of Cer- 
weany ard Italv in the astablishment of a new order in 
Turope,“ while Article II provides that “Germany and 


Ttalv recognize and respect the leadership of Japan in 


the establishrent af a new order in Greater Tast Asia." 
NO-41. MUIO was present at the September 

26, 1947 conference of the Investigation Committee 

of the Privy Council which unanimously approved the 

Pact. Foreign Minister MATGUOKA eyplained at the 

conference thet the act "forms tha basis of the future 

foreign relations of our repire! MATSUOKA, TOJO 

and KONOYE in answer to a question by Councillar 

FUKAI stated thet "Gerran assistance will consist of 

the supply of superior arms and O = Coun- 

cillor SUZUKI noted that the United States was engaged 

in the naval expansion program and asked for an opinion 

$4) 90-41. b. Tx. 1030, T.6363 


- $50, T. 6330 c. "x. 1030, 7.6371 
a one To 6350 


Considering that ITTO's Bureau was the liaison between 


on this point. Navy l'inister OIXA'TA said that Japan { 


rnuld vin a short and cacisive wer, SUZUKI ther said 
that "I think a Jepanese-American war is inevitable, 
rerarjless of whether this treaty is concluded or not." 

NO-42. Thirteen daye previous, the Privy 
Council had another conference on the Pact. Two aues- 
tions rere asked: (1) "Te not there any danger of ex- 
treme intensity of economic pressure by the United 
“tates unan Japan, as a result of the conciusion of the 
Tripartite Pact? “het would te our counter-measure 
in such a case?" (2) "“het preparation have you to 
desl =ith, should the worst ceee {the commencement of 
war against the United Status} happen?" The reply war 
that Japan should be ready for that occasion and should 
take the precautions of strengthening her international 
position by the conclusion of the Pact; she should 
alsn take diplomatic, economic and military measures 
for the purpose of procuring natural resources from 
the South Seas and other places which had been procured 
tron’ the TA S 

00-43. Nn September 19, 1940, there was a 
liaison conference which decided to adopt measures 
necessary to strengthen Germen-Japanese-Italian ieee 
on-41. d. T. 6376 | 


OA=42. a. hx. SEL. T. 6345 
ON=43. a. "y. £41. T.6307. £308 


that he mistrusted HITLER and MUSSOLINI, «hom he 

the army and the Foreign Ministry and that the Fret called upsiarts, and opposed the Pact as ruinous to 
a. 

involved military alliance, there cannat be any doubt Japan. He went on to say that ‘“henever T talked 


et all that he knew and took part in the negotiations. with advocates for concluding the Tripartite Alliance, 


Fe adzitted, too, being present at practically all I told them the above-mentioned opinion of mine. Once 
b. 


liaison conferences. Major-General TANAKA testified when I told it to a Cerman aviation officer, Colonel 


thet since the ABE Cabinet, the Military Affairs ®ureau Groner, he nodded with a smile ..." Fe stated that 


under MUTO edvocated consistently the Tripartite Alli- around military circles in Tokvo he ras known to be 
ence and the establishment by Japen of a new order in ageinst the conclusion of the Tripartite arte 
Eart ssia, parallel with a new order in “urope under 
Germany and ginig NN-46. With this as the foundation, he vas 


2 e-1 NUTO's Cerman Decoration 


00-44. Then MUTO was interrogated at Sueamn, asked 1f the German Embassy, militery attache and 


he admitted that "as an individual" he "was in favor intelligence in Japan did not commit & colossal diplo- 


of it." but in his official capacity he had nn aay on 
a. 
matters of policy. Asked if he advised TOJO that 


matic blunder by recommending for one of the highest 
military honors their country could bestow -- the man 


such a pact would be good for Japan, MUTO answered that’ vho mistrusted their Fuehrer and opposed the conclusion 


b. 
of the Tripartite Pact, In answer, MUTO maintained 


there might heve been some statement in the paper he 


Fad submitted to TOJO favoring the pact, that such that the German Foreipn Office did not make any blunder, 


feelings were strong in the military and that it wes because after the conclusion of the Pact "the verious 


his job to finally present the majority opinions to the liateral business related thereto" were handled by 


Mar Minister. his Bureau, and that he "rar even nominated as a member 


Q0-45. Mn the stand, however. MUTNA professed pf the Joint Commission of "yperts." 


5 A TES T- 16,123 2 appointed on January 23, 1941, member of the 
ee 9-70 
- Px. 255 (pp. 7 and 9): T. 33,225 mew. >. T. ae gh 
. T. 33,226-7: ®. 255 (pp. 2-10) : a bee Bites) 
J gels TASES 


Ttelo-Gernan-Japanese Hixyed Military Commission and held 
thet position until December 17 GaS Of course, 
MUTO continued to eynlain, after “passing through such 
e course I vould naturally become one of those rho 
would be recommended by the War Ministry es being a 
candidate for receiving a decoration -~ that is, one 
of those qualified to be considered es a candidate to 
receive a gacabanion ss" 

NO-47. Te ere certainly obliged ta MIMO far 
tre added footnote on the history of .his German 
decoration: that he rac recommended by the “er 'tinietry 
for it. Prosecution Ty. 1272 was a telegrem from the 
Germen Ambassador in Tokvn to the Foreign Office in 
Rerlin, the opening paragraph of which reads: "The 
Japanese army have repeatedly approached the ‘’4literv 
attache sith the request to recommend certain Jepanese 
for receiving fermen decorations on the occasion of 
the Tripartite Pact." 

no-48. Further, the telegrar said: "Focever, 
in the seantime end notably since the war troke out, a 
nurter of Jepenese should he mentioned; these hava 
aede important contributions to the German-Jepanese 
cooperation in our joint weging of the wer and et the 
00-46. b. &. 118, T. 745, 747 

c. T. 33,223 


0-47. ə. T. 11,349; underscorinp oure 
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no-50. It ehould be noted thet the Order of 
e Greet Cross everded to MUTA wes the same Order 
eerded to General SUGIYAMA, | the renowned Chief of 
neril Staff. MUTO in his interrogation said thet 
jomvered with the War Minister the Chief of Gencrel 
‘teff ues the higher categorical euthority in the 
cheme of things in Jepen. 4 
nn-51. The accused FATA, the only former 
deld Marshel in the dock, fully realizes the tregic 
|mplication at this time of being .avarded a decoration 
much as MUTO received, for in his open‘ug etetement 
JATA took peins to point out thet he, HATA, “wes not 
efinitely one of the scven decorated by Germeny for 
heir pert in the Tripartite Pact.” KATA, too, in- 
nlicitly recognizes the highly adverse effect upon his 
se of the imputation that he was responsible for the 
yppointment of MTN as Chief of the Military Affairs 
“ureau. In his opening statement HATA epprised the 
ibunal he rould shor "through the chiefs of the Per- 
onnel Section of the Wrr Ministry” that he hrd nothing 
to do with the appointment of General MUTO to his 
position and recommendation of TOJO xe succeeding “er 


b. Ex. 2240, T. 16,121-2 
inn-51. e. T. 28,459 
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[erme tite they occupy Kev positions in thé Japrnere 


Government or Army of such importance thet even without 
regerd to reciprocity, their decoretion seers suitable. 
‘This concerns men of the immediete group surroundinp 
TAJO, who #111 presumably retain for some time their 
decisive influence on the shaping of Japenese policy... 


Fences I would like to propose to suggest the following 
ð. 


decoretions to the Fuehrer: 

nO0-49. "Lt. General Akire MITO, farmer 
director of the militery politicel rection of the Wer 
Ministry since Netober 1939, born 15 November 1892 in 
Kumanoto. Pe has now received an important field 
commend, ond an extraordinary career is predicted for 


hin. Without regard to the vacillations of Japanese 


policy, MUTO hes alweye advocated the conclusion of a 


German-Javanete aliience in a most imrortant position. 
Order: Grert Cross, under speciel consideration of 


his official position." In the same telegram the Ger- 
b 
man Militery attrche made the following recommendation: 


“MUTO, as heed of the political section of the Yar Min- 
istry since 1939, has often been mentioned in my reports 
In view of the political influence wielded by the Jepen- 
ese army his attitude wns and is of great ieaneeants. oe 


on-a8, 
0-4 


Ta 11593 


0. 

a. T. 11,355; underscoring ours 
BrT lds DG! 
c. 


41,341 


» 
— 


War Minister," As he whitereshed himself of any 
responsibility for thr fell of the YONAI Cabinet, HATA 
through his witness SAWADA practically heeped the blere 
on MUTO: SAWADA, former Vice-Chicf of General Staff, 
dic not neme ll names, but he left no doubt he had 
MUTO ar the terget when he teetificd that those vho 
enpineered EATA's resignation rere Vice-Minister 

cC. 


¿NAMI and the men belo. hin, one of whom war, of 


course, MUTO. 


99-51. b. T. 28,854 
Ce T. 29,011 


3. Southward move, 

00-52. A day after the conclusion o., the 
Tri-Partite Pact an Septezber 275 1940, Japan sec- 
retly crystallized its national basic Policy of es- 
taklishing a new order in Greater East Asia with a 
formal Sore LER Policy plan toward the Southern 
Regions. Por its initial phase, "the objective of 
Japan's penetration into the Southern Regions oover ~- 
tre Âwúnole area to the west of Hawaii excluding for the 
tize being the Philippines and Guam. French Indo- 
China, the Dutch Last Indies, British Burma and the 


Strait Sep cheaents are the areas where we should first 


control." 

90-53. With Pespect to Thailand, the plan 
stated that “we should conclude a military alliance 
with Thailand, and use Thailand as a rear base. How- 


ever, in order to delay her in making Preparations, 


it is well to pretend that the diplomatic relations 

betmeen Japan and Thailand are not secure until we 
= 

start zrilitary action." Regarding French Indo- 


China, “we should maneuver an uprising of the inde- 


Pendences movecent, Ha should cause France to renounce 


its sovereign right.” As to the Straits Settlements. 


Te eC eee 9 
bi megap O 797 


41,344 


Japanese tranps through the province of Tongking Im 
sorthern Indo-China, the use 2f airfields in Tongking, 
the stationing ^f troops and- provision for the trans- 
portatien of aras and ammunition. fhe ultimatum warned 
that if no immediate reply was received, Japan would 
resort to the use of force. Then, On October 25, 1°40, 
Delegate SAITO's secret telegram from Batavia to Foreig 
Minister HATSUOKA betrayed the real purpose behind 
Japan's current efforts to lease 01l fields in Indonesi 
which was to establish military bases, “from the point 

of view of military overations against the Dutch.” 
Half-way around the globe, in Berlin, Ambassador KURU: U 
was pulling wires too. On I'nvember 29, 1940, KURUSU 
described the conclusion of the bino-Japanese and Russo 
Japanese agreerents as prerequisite to a Japanese advante 
throuph the regions south of China, including tiam, “wifh- 
out the use of which Singapore could hardly be brought 


to fall." 

an-56, Undoubtedly to enable him to keep 
close tab on the detailed progress of Japanese pene- 
tration in the Scuthern repions, MUTO was apnointed 
on December 26, 1940, Councillor of the Houth reas 


92-55. | Ex. 620. T. 6.886-7 
b. Ex. 1316, T. 11.835-6 
c. Bx, 561, T. 6,428 


they "must be placed under the direct rule of Japan.” | 

00-54. Before the actual drafting of the 
fortal plan, horever, the wilitary and the Government 
had already laid the necessary spade-work well in 
advance. On June 24, 1940, for example, the German 
Ambassador at Tokyo reported to the German Foreign 
Officé aoncerning Japanese efforts, through the ac- 
cused KUTO and KOISO, to obtain Germany's views con- 
cerning military aggression in Indo-China. The Am- 
bassador stated that MUTO expressed Japan's desire to 
welcoue German wediation between Japan and China, and 
that Japan was interested in thie RIE KOISG, who 
was then Overseas Minister, inquired what Germany's 
attitude would be to the military activity of Japan in 
Inde-China and in parts of the Netherlands Tanesi 
Finally, the Ambassador asked for authority to dis- 
cuss further those wstters with MUTO and KOISO to 
find out what porer was standing behind tae’ 

3 a. move on Northern Indo-China. 

00-55. Also, on August 1, 1940, Foreign 
Minister MATSUOKA delivered an eltimatum to the 
French Ambassador in Tokyo denanding the passage of 
BOF. 999 rece 523, T. 6,174 

T. 6,175 


T. 6,175-6 
T. 6,177 


Bureau of the Overseas Affairs ainistry. This ap- 
pointment came about three months after Japanese 
troops invaded Indo-China at the Tongking border, 
which caused impocent French authorities to surrender 
and agree to Japanese dua? On starch 17, 1941, 
MUTO was appointed member of the Establishment Com- 
mission for the Southern Regions Development Bank’? 

QO-57. An important liaison conference, whioh 
MUTO very likely attended, was held on June 25, 1941 
which approved the plan entitled "Re acceleration of 
measures in the south." The conference decided to 
accelerate all preparatory measures in Thailand and 
French Indo-China, such as the establishment of sir 
bases, harbor facilities in specified areas in 
French Indo-China, and stationing of the necessary 
troops in the southern part of French Indo-China. It 
further agreed that "in case the French Government or 
the French Indo=China authorities do not comply with 
our demands, we shall obtain our objective by force 
of a 

on-58. Closely following on the heels of 
German invasion into Russia, MUTO and other Japanese 
leaders net in an Imperial Conference on July 2, 1941 
20-56. a. Ex. 118, T. 745 QO0:57 a Ex, 1306, T. 11,753 


b. Ex. 629, T. 6,933 b T. 11,753-4 
c. Ex. 114, T. 746 Oa T. "11,754 


te execute at all cost her prepared plan for military 
aggression in the sou The conference first of 
all reiterated that “Regardless of any change in the 
national situation, Japan will adhere to the principle 
of establishing a 'Greater East Asia Co-Prosperity 
Sphere'" and reasserted Japan's determination to 
“step up the southward advance in order to establish 
for herself a basis for self-existence and self- 

s It decided that “For this purpose we 
snall cate preparations for a “ar with Britain and 
the United States. First, we shall accomplish the 
execution of our schcmes against French Indo-China and 
“nailand, following the ‘principle policy toward French 
Indo-China and Tatiana," and 'matters concerning the 
promotion of our southern policy.' And in order to 
achieve the above-mentioncd purposc, Japan will not 
hesitate to have a wer with Britain and the U. sa"? 

3 b. Invasion of fouth Indo-China. 

00-59. The next move towards Singapore was 
through South Indo-China. On duly 12, 1941, ambassa- 
dor KATO in France was informed by telegraph of a 
Cabinet decision to send troops to South French Indo- 
China to take possession of military bases there, and 
2-53. a. Ex. ere T. 6,566 


aa. T, 


6 
b. Ex. 628. T. 6,975 


resolution that “Japan will execute hcr southern 
advance policy, related to the ‘Principle of Japan's 
Policy according to the Change of Situations.” The 
decision ras cade that if the negotiations were not 
successful by the beginning of October (1941), “we 
shall imocdiatcly determine to wage war against the 
United Stctes (Britain and the Netherlands)" 
4, Attack on Pearl Harbor, 

Singapore, Philippines, 

Indoncsia, Burma. 

00-62, The actual attack was preceded by 
intensive war proparstions, by he southward move 
already discussed above, and by diplomatic negotia- 
tions, 

4 a. War Preparations. 

00-62. As to sar preparations, it nas the 
considered judgment of the Imperial Conference of 
September 6th, which sUTO attended, that Japan "will 
have coupleted her preparations by the end of October." 
Following this conference TANAKA, Shinichi, Chicf of 
Oporations of the General Steff, was instructed by 
Chief of Staff SUGIYAMA “to begin preparations for 


operations against" Java, Borneo, Bismarck, Dutch 


. 90-63. 
pep 588, T. 10,217 Pye GEES iG ee] 
c. T. 10,218 


a 


90-63. 
b. T. 16,245 


of o proposal to convey it to the French Governuent 
ani to use force in carrying out the EE Tro 
deys latcr, an interceptcé secret wessage from Canton 
to Tokyo stated that the “immediate object" of t:e 
occupation of French Indo-China will be "to achieve 
our purposes therg,* and “to launch therefrom a rapid 
attack." If resistance 1s affcred, "we will crush it 
by forcc, occupy the country and set up martial law." 
00-60. On or about 28 July 1941, according 
to TOJO, 40,000 Japanese troops landed at Southern 
Inao onina On thc same day UIO attended a meeting 
of the Privy Council which discussed the protocol be- 
tween German-controlled Vichy-Prance end Japan con- 
cerning military tA KIDO noted in his 
diary of August 7, 1941 that tie occupation of "Singa- 
pore and the Philippine Islands was an essential pre- 
resuisite to a successful landing in the Dutch Last 
indies s Fer after "the occupation of French Indo- 
China, next on our schedule is thc sending of an 
ultimatum to the Netherlands aA 
00-61. MUTO was present at the Imperial 

Conference of September 6, 1942, which adopted thc 

99-80. 

a. Ex. 649, T. 7073 

b. Ex. 649, T. 7009 


c. Ex. 1130, T. 10,209 
Ex. 641, T. 7.943 


East Indies and the Philippines. After the July 2nd 
Liaison Conferencc, TANAKA had been directed to make 
opcrational study of a campaign against those count- 
einer 

00-64, TANAKA, Shinichi asserted that MUTO 
with Generals TOJO and KIMURA “had knowlcdge of these 
instructions by SUGIYAMA, for by the very nature of 
the rules and practices governing the rclationship 
between the War Ministry and the Ueneral Staff at the 
timc, the three of them had to know, and did «now, of 
those T, 

00-65. Long before the Imperial Conference 
of September 6, Japanese war preparations had been 
feverishly going on. As early as July 17, 1940, 
Ambassador OTI informed the Germen General Staff that 
he had “information from Japanese General Staff that 
seige batteries had been already mobilized for at- 
tack on Hongkong in the case that it might be neces- 
oe A month bcfore, Japan had demandcd of the 
Netherlands Indics immediate assurance that huge 
amounts of raw waterials, far in excess of normal 


exports in previous years, wauld be exported to Japan 


é 00-65. 
b. Ex. 533, T. 6257 
ec. T. 16,145 


A 


“undcr any circuastances that may arise in the future." 
As alrecdy pointed out, the rcal purpose behind Jap- 
anes€ demands way back in October, 1940, to lease oil 
fields in Indonesia was to use them as military bases 
“from the point of vicw of military sierstioas 

00-66. Daring the weeting of September 26, 
1940, of the Investigation Committce of the Privy 
Council, which MUTO attended, TOJO stated, in reply 
to 2 cuestion regarding Japan's preparations to meet 
tne situation “when the worst turns up," that as far 
as the Army wes concerned, only a part of its strength 
would be deployed in a war against the United states. 
Navy #inister CIXAWA assured that preparations on 
Japan's ships for battle had already been completed 
ond that she had enough war materials, crude oil in 
particular, to last "for quite a while," and on the 
basis of full scale fleet-to-fleet clashes, Japan's 
"stock will be exhausted in the course of half a year 
or one TEE But OIXAWA hastened te explain that 
Japan would win a short and decisive ae, 

00-67. As early as January 16, 1941, the 
War cinistry urgently requested the winistry of Finance 
00-64. 00-66. 


c. Ex. 1309, T. 11,737-93 a. Lx. 103), T. 6353 
d. Ex, 1316, T. 11,836 b. T. 6354 


Ce T. 6365 
å. T. 6376 


a 
War Research Institute, The institute conducted 


“table top maneuver” exercises of altunitongyinen 
snticipated and which subsequently happened. aean- 
rhile, Japon, in breach of the trust reposed in her 
by the League of Nations, fortified the mandated 
islands. At tha beginning of 1940, anti-aircraft, 
coastal batteries, and other type of ordnance were 
inst2lled at the Aslito Airfield. Also at that time, 
the NKK train brought plane parts and guns, bombs, 
etc., from the pier to the Aslito Naval Karba 
Ammunition dumps were wets. more fighter and bomber 
planes were brought ot 

G0-67b. As the "chief of staff" of the War 
kinistry, MUTO knew of and had a hand in all these 
preparations. Lieutenant General TANAKA, Shinichi, 
fermcr Chief of Operations of the army General Staff, 
assured us that "the paper work for the preparation 
is done by the General Staff; however, the actual 
preparation, such es supply and strength, etc., was 
carried on by the War Ministry. Since General mUTO 
was Chicf of the Military affairs Bureau of the War 
Ministry, explanations for the preparation of the 
operation had to be made to him by the Generel Staff. 
00-67a. 


a. Ex, 868A, T. 8,817 
b. T. 8,908 


41,351 


to prepare original currency plates to be used in un- 
specified Ae During that month, the Me 
awinister ordered the printing of the currency. a 
lay, some of the notes had already been printed. 

Te "Ha" series of notes in denomination gs gulden 
were to be used in the Dutch East Indies; the "Ni" 
series in dollar denominations were ta be used in 


e 
British malaya, British Bornea and Thailand and the 


me" series in peso denuminations were to be used in 
r 


the Philippines. Tne purpose of issuing the mili- 
tary currency notes was “to defray war expenditures 
in considerations of the eventuality of ease Ves 
military operation in the southern regions." Later, 
on 13 September 1941, a request was made to print 
37,200,000 ect amece was another request for 
45,860,000 dollars. All thess matters were known 
by the Military Affairs Section as well as the r 
tary Affairs Bureau itself of the Var Ministry. 
00-672. In order to control the basic study 

and research on national total war, an ordinance ras 
passed on September 30, 1940 establishing the Total 
90-62. DE: BFR 36972-3 

ce. Ex. B54, Ex. E 

d. T. 8,461-2 

e. T, 3,462 


f. T. 8,462 
g. T.8,457 


41,353 


He was well informed, especially on supply and money | 
matters." Major-General TANAKA, Ryukichi, erstrhilc 
comrade of MUTO at the wor ministry, testified that 
in order to put the plans of the General Staff into 
execution, it was necessary that “the General Staff 
must goin the agreement of the Military Affairs Bu- 
reau which is that section of the War ministry in 
charge of providing the money, funds and means of 
carrying out these ime When MUTO handled the 
Army side of the Army-Navy budget, the annual approp- 
riation for 1939 jumped to 6,417,646,999 yen out of a 
total budget of 8,033,652,000 yen; in 1936, the War 
-nd Navy budget was only 1,075,000,000 yen out of a 
total budget of that year of 2,317,724,000 yen. In 
1940 it increasad to 6,766,645,902 out of 11,033, 769,000 
yen, and in 1941 it leaped to 15,446,711,931 out of 
19,253,257,000 Peni 

00-68, Even the relatively unimportant 
matter of airfield construction, MUTO and his dureau 
had charge of. On June 14, 1941, the kilitary Affairs 
Section of his Bureau caused to be prepared for the 
Vice-Minister of War KIMURA a secret telegram sd- 
drossed to the Chief of Staff of the Formosan Army, 
QO-67b. n. T. 10,146 


b. T. 15,061 
c. T. 8,540-2 


asking for his "continued cfforts tovard the cor- 
pletion of the remaining work in view of the current 
situatsoos"” The Conpander-in-Chief of tha Formosan 
Arny reported that the “first stage of construction 
wor at Chaochow and Hengchun airfields have been 
M T This document was under the subject file 
of "Re preparations for eceriel operations in Formosa," 
and identifies MUTO as the "Bureau Chief in eee” 
Before the introduction in evidence of the document, 
MDIC denicd that his office “was engaged in the 
frantic tas« of speeding up construction of airports 
in Foroosa ray bacs in June of ae He admitted 
that bombers from Formosa attacked Clark Field in 
the Philippines on the first day of the ene 

00-69. The strengthening of Japanese forces 
in different theetres was not only known by MUTO and 
his Bureau, but it was also their job to rig up 
cxcuscs to cover up the recl intention behind the 
reinforcements. For instance, on July 11, 1941, the 
Military affairs Bureau prepercd a draft for the 
Foreign Ministry "as reply material when the U. Ss. 
Government ouestions the Ambassador after thc fact of 
00-68. a. Ex. 3460A, T. ae th 33,215 

b. Ex. 3460A, T. 
ec. T. 33,214 


4. 1. 33,210 
c. T. 33,210 


4. b. Diplomatic Negotiations 


00-70. In the spring of 1941, American- 
Javaness negotiations were started at hashington 
to settle peaceably the pending issues in the 
Pacific.” Throughout the whole negotiations 
it was evident that Janan weuld rather have 
neace than war, if the United £tates and Great 
Britain would leave Manchuria and Ohina to the 
mercy of Japanese axnloitation, 

4. b-1. MUTO's hand in Washington 

00-71. MUTO had very antive part and great 
influence in these negotiations. fight in 
Washington, he had his subordinate, Col. hideo 
IWAKURO, Chif cf the Military Affairs Section, 
posted with Ambassador NOMURA. IWAKURO testified 
that in uniform and in active military status, he 
"went over to America as the officer attached to 
the Military Affairs Bureau to assist Ambassador 
NOMURA ;"* that he was accorded great importarce 
by £ecretary Hull and otber officiala of the 

State Deoartrert; trat he was the author of 


00-79. 
a. Ex. 1060, T. 9863 


90-71_ 
a. T. 32,993, 33,000 


41,355 


TS 


strengthening of nilitary forces stationcd in san- 


1 
churia becomes knorn, (at least for ens time being 


such a thing cannot be made clear.)" Incidentally 
3 


" Japanese reinforccment wos made about two weeks after 


German Arpies had invaded and overrun the western 


a frontiors of Russia. 


-69. 
a. Ex. 3458, T. 37,417-20 


eee 


the “draft plan for an understanding"; that he 
accomnanied NOKURA ir. his talks with Hull, ard at 
these conferences he was given the ooportunity to 
express freely his ovn opinion. 

00-72. IWAKURO stoutly maintained he was 
positive that while in Washinetcn he never received 
any instruction from his superior, MUTC, and neither 
did he send any report to yuto." Yet a mcrent later 
he idertified as genuine IPS Document 3126 which 
the Tribunal admitted as Fxhibit 3443, a strictly 
confidential telegram "sent by Chief of Military 
Affairs Bureau to Colonel IWAKURC" on June 2, 1941.” 
In that telegram, NUTO, commenting on a fireside 
chat of President Roosevelt, expressed the view 
that "the United States seems tc be possessed of a 
specially strong wishful thinking in judging that 
Japan will refuse to perform her duty of attacking- 
the United States under the Tri-Partite Alliance even 
in case of the United States' entry into the war. 
MUTO's reaction was quickly voiced two days later in 


Washington by IWAKURO in a cenference with Secretary 


T. 33,900-1 


T. 33,003 
T. Sa Ll, Fx. 3443 
_T. 32,011 


41,358 


lull at the Wardman Park Hotel. IWAKUNO explained 
to Kull that it was entirely incorrect to assure that 
the purpose of the understanding nas to enable Japan 
to drift away from the Tri-Partite Fact, and that if 
the United States should beccme involved in the 
Turcpean war or the circumstances were such as 
Would call for Japan to act under its intervretation 
of its obligations, Japan would feel obliged to dis- 
charge its obligations, cuch as Javan would regret 
to tzking up arms against the United States.? 
0-73. Also in the telegran (Ex. 3443) MUTO 
referred to President Roosevelt's declaration 
"that the patrolling of the United ftates had beer. 
greatly strengthened," that “every possible effort 
should be made in insuring that goods necessary to 
Fngland reach her safely," and his praise of Chiang 
Kai-shek “for his continued resistance against the 
Japanese . . +" MUTO told IWAKUKC that “all the 
above are against our wishes," and warned hin 
that "this attitude should be carefully watched." 
n-74. In August 1941, after the entry of 


fo-72 
a T. 33,004 


cn-74 
a. T. 33,011-2 


4 a-2. MUTO's Part in Tokyo 

00-75. In Tokyo, during the whole course of 
the negotiations, MUTO was as busy as the proverbial 
bee, taking part in Liaison Conferences, Imperial 
Conferences, Privy Council meetings and other dis- 
cussicns that turned out decisions calculated to 
tighten the vise on the western democracies. 
Exhibit 110} alone lists about 35 Liaison Confererces 
from January 13, 1941 to July 21, 1941, all of which 
MUTO attended." YAMAMOTO, Kumaichi, former chief 
of the American Bureau of the Foreign Office, testi- 
fied that from October 23 to Yovember 2, 1941, 
Liaison Conferences were held daily, and between 
November 4 and hovember 29, five or six Liaison 
Confererces were held.” HUTO was regularly present 
at those conferences.” YAMAMOTO further said that 
aside from the formal conferences, he had meetings 
with MUTO and oxa.’ 

00-76. As already pointed out, MUTO was in 
attendance at the vital Imperial Conferance of 
July 2, 1941, which decided to execute at all cast 


a 
the southward move plan. 


a Ex. 588, 7.6, SEL; | 
Par. or-58 supra 


—_— 
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apanese troops into Indo-China, IWAKURO went back | 

to Japan.” IWAKURO claimed that upon his return 
he was told by NUTO the raascn why he was called 
back from Washington. Some staff of the Foreign 
Ministry did not like IWAKURO's intervention in 
Washington, and so TOJO, to avoid any obstacle to 
further negotiations, ordered him back.” But on 
cross-examination, IWAKURO said he was called beck 
on his own request. He stated that “because tha 
negotiations became somewhat difficult I wired 
back to Japan saying that I would like to report 
the details, and in reply to that telegram I was 
called back."° IWAKURC admitted that because of 
the entry of Japanese troops into Indo-China, the 
negotiations in Washington “mat with great diffi- 
culties," that the President of the United f£tates 
issued the freezing order, that Secratary Hull was 
constrained to say to KOMUFA and IWAKUR that the meve 
into Irdo-China deronstrated Japan's lack of sincer- 
ity in really ertering into peaceful negotiations 
on the Pacific issues." 
O0-74 
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OO-77. Cn September G, 1941, the same day that | 
the Imperial Conference was held, MUTO and OKA dis- 
cussed at the Foreign Hinister's official residence 
the "peace terms" to be offered to China." On 
September 22, 1941 these terms were delivered ta 
Ambassador Grew in TOROA HUTO and OKA, like 
other Japanese leaders, would have peace with China, 
if China would recognize the Japanese puppet state 
of Hanchukuo, allow Japan to exploit China's natural 
resources, permit Japan to station troops and naval 
forces “in certain areas in the Chinese territory 
for a necessary period."" 

00-78. Also on September €, 1941 MUTO attended 
the Imperial Conference which decided that "Japan 
will execute her southern advance policy" and if 
negotiations were not succassful by the beginning | 
of October 1941, we shall immediately determine to | 
wage war against the United States (Britain and tha | 
Fatherland JON | 

00-79. MUTO took part in the Imperial | 
aie#2 a. Ex. 3456, 7.33,192: Par. 00-15, (0-16 supra | 

| 
1 


b. Tx, 1245-F. T.10,792 
scp 


Ce Ex, 3456, Ex. 12 
10,216 


—— 


Conference of November 5, 1941, which approved 
“measures toward foreign countries in relation to the 
‘principle of execution of national policy of the 


Fmpire.'" As to the measures toward Germany and Italy, 


“when it is recobnized thet the Japanese-American 
negotiation comes to an end and warfare is inevitable 
(imagined to he after November 25, probably), we in- 
forn Gerrany (Italy) without delay, Japan has an 


interticn to open hostilities against the United Ftates 


of Arerica ard Britain. . "2 towards the Dutch East 


Indies, "in order to hide and camouflage our intention, 


we shall open the diplomatic negotiations., . ." 


00-80. VUTO was interrogated at Sugamo if he, 
with HOSHINO and OXA, supported the decision of the 
Liaison Conference of Movember, 1941, to wage war 
against the United States. MUTO replied, “you can 


call it that, although it was not in our position to 
decide one way or another." Asked if he did anything 
to avert the decision to wage war, he retorted “he 


did not." The Liaison Conference of Fovember 1-2, 


1941, described by Chief of Counsel in the 


Ex. 11£9, T. 10,333-4 
Ex. 11€9, T. 10,334 


Ex. 2240-a, T. 16,121-2; 


41,364 


00-82. lUTO's contention that he was only 
dist-ibuting copies of documents during imperial 
conferences appears utterly ridiculous beside his 
admission that in 1939 and 1940 he had the rank of 


Major-General, and in 1941 Licutenant-Gencral, the 


second highest rank in the Japanese ary. OKA, who, 


according to MUTO, was also distributing copies cr 
behalf of the Navy, was Vice Admiral; the second 
highest rank in the Japanese NAVYA Who would in 
his right senses ever believe that a Lieutenant- 
General ard a Vice Admiral would both perform the 
same function of a buck private acting as a page and 
distributing copies of documents to the members of 
this Tribunal? Imperial Ordinance No. 314 charges 
MUTO with the duty to menage “matters concerning 
general affairs of national defense policy" and 
“matters concerning international regulations."" 
You certainly do not manage matters concerning 
“general affairs of national defcnse policy" and 
“international regulations" by playing deaf and dumb 
and merely distributing copies in conferences where 


the vital issue of war or peacc was being discussed 


00-82 
T. 33,180 
“T. 33,180-1 
Ix. 74, pn. 1, 4 


course cf his cross-examination of the accused TOGO 
as "the heart of this trial,” “was concluded 
arcund two o!'cleck in the morning"? and eventually 
decided to wage war against the United ftates should 
either Proposal A or B be rejected.” 

00-81. TOGO, in a voluntary written statement,” 


said that MUTO attended the Liaison Conferences held 


b 
between October 23, 1941 and December 8, 1941; 


that 

trat FUTO, with ORA and HCSEIMO, “explained the 
various plons and proposals submitted there;" 

ard that "they particdnated inthe debates in the 
conferences." Tc take part in a debate is to take 
sides, to argue, to convince, to persuade, to sway 
the sertiment, to mould the opinion cf your listeners. 
This transcends far beyond the functions of an 
ordirery exnlainer. As one of the active debaters, 
MUTO was a vital part in the machinery of policy- 
making. Pages 36,058 to 36,086 attest to TCGO's 
sorry exhibiticn in verbal jugglins as he loyally 
but vainly tricd to water donn the damaging effect 


of his statenznt against NUTO, OKA end HCSKINO. 
on- Ae 


and decided, 


Turnin.’ now to “paragraph 00-85. 


00-85. That UTO had the power and prestige to 


influence the course of events and the way of think- 
ing in Japanese high officialdom was inadvertently 
betrayed by his own witness and former merber of 

his Military Affairs Section, ISHII, Akiho. ISHII 


Stated that at a midnight session of the Liaison 


Conference on November 1, 1941, the B proposal was 


introduced in the Conference "fresh from the port- 


folio of Foreign Minister TOGO without being exhibit- 


ed beforehand to the Supreme Commander of the Army 


a 
and Navy." A heated discussion ensued between Chief 


of the General Staff SUGIYAMA and TOGO which took a 


b 
very serious turn, During the Tecess, MUTO accosted 


A A 
SUGIYAEA in a corridor and told him that he was assum- 


ing an unreasonable stard. ° When the conference eas 


Tesumed, SUGIYAKA, heeding KUTO's remonstrance, 


turned around, yielded to TOCC's views and agreed to 


d 
the B proposal, This piece of defense evidence 


alone proves beyond cavil of doubt that ?UTO had 


00-85 
T. 33,682 
T. 33,€82 
T. 33,682 
T. 33,682 


tremendous influence to sway Japanese epoch-making 
decisions for peace or for war, for good or for evil, 
ard unfortunately he threw the whole weight of his 
influence on the side of war and evil. On this 
particular occasion, MUTO showed more diplcmatic 
subtlety than SOGIYAKA in approaching the problem cf 
how best to blackmail America. While MUTO was 
flexible and quick to change tactics to attain the 
cerron objective, SUGIYAMA was blunt and often 
unccmpromising in his stand, specially where the 
matter involved the honor and glory of Japanese 
troops in China. It did not take MUTO much tine, 
though, to win SUGIYAMA over to his more refined 


approach. 


meet the situction in case the negotiations were 
successful in Taenia ion MUTO's plan would demand 
of the United States es Jaran's price for peace in the 
Pacific -- 


(a) 6,0°C,C00 tons of oil annually from the 


(b) 4,000,000 tons of oil annually from the 
Netherlancs Indies end more business opportunities 
C; 
for Japanese subjects there; 


(c) Stopnage of all aid to Generalissimo 


Chiane Kai-shek; end 
(d) Abolition of the freezing Geaeires. 
00-9, Under the MUTO Plan, upon the feilure 
on the part of the United States to deliver vromptly 
the required American oil, to stop eid to Chiang, to 
rescind freezing weasures end to restore Japanese tride 


with the Nethcrlands Indies, the Jananese Empire wovld 


“open hostilities against U. S. A., Creat Britain end 
a 


the ketherlends." í Likewise, if the Netherlands Indies 
failed to celiver promotly the required 011l, under the 
MUTO vlan, Jepen would “send the necessary units $o 
the Hetrerlands Indies for the sake of security." 
00-90. YAMAMOTO, Kumaichi, former chief of 
x. 3445, T. 33037 (00-89. n. T. 33040-2 
.33032, 33040-1 b. T. 33042.) 


» 33039-40 
- T. 33037, 33039, 33041-2 


00-86. KUTO himself mede the sdmission that 
"Especially about August 1941, when Jepen made conces- 
sions one by one to America," in the course of the 
Americen-Japanese diplomatic negotiations, "I think 


B., 
I màe such concessions." He said TOJO never rep- 


Timeided him on account of those concessions. s 
00-87. MUTO participated in the meeting of 
the Inquiry Committee of the Privy Council on December § 
1941, which discussed the declaration of wer against 
¿merica and Fneland. Answering a query, Premier TOJO 
Geclared at the meeting that "the ection of war may 
heve been started from our ‘side. . ae MUTO wes 
interrogated in Sugsmo if he agreed with TOJO on all 
his policies since the tima TOJO became Premier in 
October, 1941, until he, MUTO, resigned as Chief of 
the Military Affairs Bureau. MUTO enswered thet the 
Cibinet was enoa Pressed for a cateporical 
answer, srd asked if his reply wes that he agreed 
completely with TOJO, MUTO answered, E 
4 a-2-a. The 'UTO Plan of November 13. 1941. 
00-88, On November 18, 1941, MUTO submitted 
a written plun to YAMAMOTO of the Foreign Office to 
(00-86, a. Ix. 3494, T. 33103 
b. T. 33103.) 
(06-87. a. Ex. 1241, T. 10690-1; 10694. 


. Lx. 2241, T. 16157. 
. Tx, 2241, T, 16127.) 


eee 


the americen Bureau of the Foreign Office, tried to 
protect NUTO by stating thet the plan emaneted from 
the Army General Staff, thft MUTO himself felt it 


a. 
“wes outrepeous end not even worth takinr up," 


and thet TOGO reprimanded him for receiving it. j If 
the plan had really originated from the Army General 
Eteff, YAMAHOTO would have so indicrted on the docu- 
ment. Actually YAMAMOTO pencilled an annotation on 
the front cover of the plan,"18 November 1941. 
KUTO, Chief of Military affoirs Pureeu. 
evidently with the double purpose of reminding himself 
of end keecing the official records streight as to its 
source, If the plan was “outregeous ond not even worth 
taking up" and TOGO reprimanded YAMAMOTO for receiving 
it, the Foreign Ministry would not heve’ stamped it 
"Stete Secret", the highest end most secret seal of 
the Japanese Corer aene and would not have taken 
the pajns to fuard and conserve it zealously. These 
considerations must have prompted the Tribunal to 
edc ress YAMANOTO the following questinn: “Is there 
6ny writing or memorandum anywhere which would show 
that KUTO personally disapproved of this plon which 
the witness attributes to *he Ceneral Statta As 
(00-90. a. T. 33046 

b. T. 33127 

c. T. 33036 


e. T. 33048.) 


YAMAKOTO's enswer wes licking in candor tnd’ clearly 
evesive, the Acting President of the Tribune] remarked 
"Th:t is not zn answer to the question," end went on 
to repeat it. YAMAMOTO reluctently answered, "No, 
there is no such erixing.* In resconse to n further 
inquiry from the Tribunsl, YAMAMOTO odmitted that 
besides his memory there was nothing in the document 
itseif which showed the plan came from the Generel 
surr. 

CO-91. UTO might hcve been threatened by 
sowe elements in Jcpen for what they considered his 
week-kneed cttitude towards the United States? Those 
elements evidently were of the ultra-netionelist, 
extremist groups who, overflowing with confidence in 
Jepanese superior might, urged an immediete show-down 

.in erms with Americe. Compered with those hyper- 
sensitive hot-heads, PUTO was a cold-blooded, cunning 
strategist who wos not «verse to using diplometic 
strategem, Alonr with militery pressure, to compel 
herd-pressed America to yield to Japznese unclter. be 


@emznds. While KUTO and the ultra-radicals differed 


solely on the mezns, both had the sime dizbolicel ends. 


EUTO's brand of diplomacy could somchow be exemplified 


(00-90. f. T. 33048 . (00-91. r. T. 15853, 15919 
g. T. 33048.) 33103.) 


terms. Duc ts its tresendous imsortance, the HUTO 
Flen of November 13, 1941, is morc extensively discussed 
Pe ral 

4 2-3}. Imprrirl Rescriot Declaring “er. 


C0-92. V'hen interroratcd et Sugcrmo, ITO 


stetcd thrt he herd è hard in prepcring the decloretion 
a 


of wer on the United Strtes. He seid thet Forcien 
Minister TOGO wrote a draft, so did CKA, so did he. : 
Leter in his interrogation, however, MUTO srid he mede 
e mistake. Wh:t he mernt by the note rbout the 
decleration of war wes the Impcrinl Rescript which wis 
prepered by him rnd others. He s:id the ultimatum 

wos drafted by the FPorcien “fficc, The finci dr-ft 
wes shown to him for consultation end he epproved lens 
OKa end HOSHINO eplso helped preprre the dreft. OʻA 
represtnt-d the Nivy, HOSHINO represented the Liaison 
Corfcrence, he, MUTO, represented the ar Hinistry.. 
MUTO said YAMAMOTO represented the Foreign Officc. r 
On the stand NUTO renudiatcd the accuracy of this nar- 
tion of the trenscrint of his interrogztion rt Sugama. 
The best evidence on the foirncss of the interrogrtion 
end the cceurecy of tha trenscrivt (Ex. 2240-A) is the 
(eosin: bE; Beds Ba Bate, 0.00.1 

(00-92. a. ix. 22404, T. 16124 ` ; 


b. Ix. 22408, T. 16124 
Ex. 2240, 1T. 16125 


by the hezvily irmed hi-jeckcr who smiles irdulgently 
on his victim to persuade him to pleese surrender 
peccefully his pocketbook or clse it would be just too 
bed. Come ecross with the oil or else... Leztve China 
alone or else... It is in this perspective thet HUTO's 
éiplomatic efforts through Bishop Walsh end Fether 
Lrought must be properly vicwed. 4 

00-9la. But how fer MUTO would go civlometic 
tnd how very flimsy wes his rclicnec upon diplomacy, 
were illuminetingly reverlcd by the top secret docu- 
ment knowm es the HUTO Flan of Wovember 13, 1941, 
which called for the opening of “hostiltics cguinst 
U,S.i., Grert Britcin anc the Netherlinds" if Americe 
failed to deliver promptly the huge cmounts of oil 
demanded by Japan ond to ect expeditiously on other 
Japenese OTOA Under the MUTO Plen, Jepin 
would also "send the necesscry units to the Netherlends 
Indies for the seke of security" if the Nethcrlcnds 
failed to deliver promptly end regularly 4,000,000 
tons of ofl annuolly, MUTO wzs so mistrustful of the 
good faith end ven the pledged word of Amcricr, Engicnd 
and the Netherlends thet in his plzn he would not give 
them moru thin £ week's leewny to couply with Jrnanese 
(00-91. b. Ex. 3441, T. 32,979-90) 
(00-9la. a. Fx. 3445, T. 33,037-42) 


fect thr t it records the pains trken by the eE 
rogetor to get only the tru: fects es EUTO kniw them. 
For instance, the intcrropetor cddressed the following 
qucstion to MUTO: 

"Q. Let us get thisstrright for the sake of 
posterity, You prepered your own dreft; Hr. TOGO clso 
prepercd his own draft; end Mr. OKA elso prcoered his. 
After exch one of you prepered an individusl dreft, 
the three of you huddled together end drafted the fincl 
dreft, is that it? 

Nis I om sorry. Whit I thought you meant by 
dcclerrtion of war wes the speech which the Emperor 
peve. This wos prepered by mo end the others. The 


c., 
actuel ultim: tum wes drifted by the Foreign Office." 


(00-92. e. T. 16125.) 


ET p¥odf ofthe ace 
transcript is the fact that the accused KAYA used nor- 
tions of the transcrint as evidence in his derence. 
As Bay be seen from exhibit 3333, NUTO during the 
interrogation would sonetines request and was permitted 
to make corrections cf any statement he might jaye made 
previously which he considered, on reflection, to be 


D, 
erroneous, 


4 a-4. Secret Operaticnal Plans 

00-94, The last point to consider in this 
discussicn is whether MUTO knew of the secret oneration- 
al plans calling for the attack on Pearl harbor, Singa- 
pore, Philippines an: Indonesia, TOJO claimed that 
as Premier and as merser cf the Cabinet he did not 
know of the operational plans, but as member of the 
Imperial General Headquarters and of the Supreme Yar 
Council he knew of theme Even allowing TOJO's ezag- 
gerated statement to stand unchallenged, still MUTO 
would know of thoso secret plans since WUTO occupied 
the War Hinistry suite at the Imperial General Head- 
haat ae he likewise was Chief Secretary of the 


Ce 
Suprene Yar Council. 


(00-93. a. Ex. 3333, T. 30617 
b. T. 30613-9) 
(00-94. a. Bx. 3336, T. 13626 
b. Ea. 118, T. 744 
Ci Ex. 118; T, 744) 


41,376 


necessary to rake the orcer valid end effective; but 


before the order could be wired to the various command- 
ers in the South Pacific, it also had to have the sig- 
nature of approval of Generals TOJO, KIMURA ard MUTO 
in their respettive capacities ss war Minister, Vice 
“Minister of War, and Chief of the Military Affairs 
put It was the customary rule in the General 
Etaff Office, according to TALAKA, to obtain the sig- 
natures of the War Minister, the Vice War Minister and 
the Chief o^ the Military Affairs on those important 
orders before they could be sent Sivas 

00-97. On October 8, 1941, MUTO told Major 
F. D. Merrill, then menber of the staff of the American 
Military Attache in Tokyo, "there is no longer any real 
hope of settling the problems between our countries by 
talks between diplomats. The matter is one for the 
armies to settle. It is possible that the armies can 
do this without fighting, therafore I think that you 
should endeavor to report to your superiors that Japan 
has a good army. I do not care how you criticize us, 
but you should be careful to say only actual facts. If 
you cannot convey to your people the true state of things 
I am afraid that I must give you a very unpleasent fare- 


well present. This present is simply thet if an 


(00-96. b. T. 16146-7 


Ce ås 204577 


00-95. The importance of the Supreme War 
Council was made apparent when War Minister HATA had to 
consult the Council and the Big Three of the Army be- 
fore handing in his resignation to Premier Yonar. 
Admiral OKADA, former Navy Minister, testified that 
the information he got as Navy Minister was generally 
the same as that which he received as member of the 
Supreme War Council, and in the latter capacity he had 
access to secret information that was regularly fur- 
nished him. He further said that he secured any other 
secret information of the Navy by asking for Tee 
Also, regarding the Army plan to send Count TERAUCiI 
to Berlin to attend thea Nazi Party Conference in 1939, 
even the Emperor himself did not learn of it until he 
attended a meeting of the Supreme War ANE 

00-96. Lieutenant General TANAKA, Shinichi, 
is authority for the statement that following the 
Imperial Conference on Dece.be 1, 1941, he was di- 
rected by Chief of Staff General SUGIYAM to write the 
order to the field commanders in the southwest, so that 
in case war should break out they would be Be 
SUGIYAMA issued the order wecause his signature was 
(00-95. a. Ex. 3199-A, T. 28942 

b. T. 1880 

C. Ex. 3804-B, T. 37836-7) 


(00-9 4 


understanding is not reacred you will be fighting us 
in six weeks in Manila." 

00-98. Major Merrill, who later an became 
General Merrill, leaaer of the famous Merrill Marauders 
in the Burma campaign, AEE circumstences of 
how he came to have an interview with MUTO before he 
left Javan. Merrill related thet he was invited to 
call at the General Staff, and upon arrival was imme- 
diately taxen to the War Office anè presented to Gen- 
eral MUTO, MUTO seid thet as Major Merrill had just 
returned from a tour of duty with the Japanese army, 
it was his desire to explain to him the seriousness 
of a r AD Eiri 3748 is a 
certificd copy of the written report made by Major Mer- 
rill of his interview. MUTO bluntly deniod having seen 
Major Merrill in his office, much less talked with ieee 
MUTO did not and cannot explain why General Merrill 
should invent out of his own imagination the details 
of an important intervicw if it did not actually take 
placc. 

00-99. General TANAKA, hyukichi, testified 
that on December 8, 1941, tha day of the Pearl Harbor 
(00-97. a. Ex, 3748, T. 37422-4) 

(00-98. o. Ex. 3748. T. 37422-4; T. 33206 


b. Ex. 3748. T. 37422-4 
c. T, 33208) 


—_. SSeS 


£1,374 


attack, there was a mecting of all stefl members of the 
Wer Ministry. Before War Minister TOJO issucd his ir- 
structions to his steff, MUTO ond TAKaKA werc standing 
together, end MUTO remarked to TAliaKA t==t "at last the 
War Ministcr has become a hero," On the next dey 
enother meeting wes held in the dining room of the War 
Office Building. In ths course of their ecnversction 
MOTO told TahAKA thet the dispatch of d=bassador KUhUSU 
to the United States os well zs the diszetch of the 
"Tatsuta Erru" wos nothing more than co cttempt to 
comcuflege the cvents lcading to the orening of hos- 
AE 
THE PRESIDENT: Wa will reccss for fifteen 
minutes. 
(whereupon, et 1045, 2 recess ras 
taken until 1100, efter which the proeccedings 


wore rasumed as follows:) 


(00-95. a. T. 18171-2 
b. T. 15267, 15971) 


41,380 


the oracrs," or whether tna “cocuments sinply wara 
routce through tho Military Affairs Bureau," he replied 
that ho “meant something far stronger than simply 
going tnrough the Military Affairs Boreas Asked 
bow Major General MUTO could give orcers to Liautenant 
Genaral UE¥URA, Director of the Prisonar of War control 
3ursáu, YAMAZAKI, replied that "tha Liractor of the 
Military affairs Bureau was a kinc of Chief of Staff 

to tne Yer hinister so fer as the work was concerned 


a. 
gaa thus was ablo to give orders." Actually, MUTO 


was Licutunant Geaeral in Octobar 1341. : YAMAZAKI 
Taitaratec that “nothing could be oone without going 
through tha Lirzetor of tha Kilitary Affairs Be NRG 
00-101. From tho outbrask of the war until 
April 20, 1941, when NUTO had control of and supervision 
ovar policies concarning prisonars of war and thair 
cemps, cegradations, brutalities and murdcers were 
parpetratad on Alliee prisoa2rs of war anc civiliaas 
taroughout the whole theatre. They wara so widespread 
and involy.d so many victims that it can reasona»ly 
bə assumad that HUTC and other Japanese leaders in 
Tokyo vithar orc2red such atrocitiss or knew of thom 


and conoonao suca actions. For cetails of the Bataan 


(00-100. c. T. 14,944. f. Ex. 118, T. 745. 
a. T. 14,345-6. g. T. 14,847.) 


[>] 
w 


ee eS tet iN be Le 


11,379 


FARSHAL OF THES COURT: The International 
ailttery Tribunal for tno Far @ast is now rasunec. 

Tas PRESIDENT: kr. Lopez. 

iR. LOPZ2: (Reading) 5. Atrocities in tae 
Za>ly Paase of far. 

OS-100. xuch of the rasponsibility for th: 
Eatzan Death March, the Massacre at Singapore, the Rape 
at Hong Kong anc other shocking atrocities curing tus 
early phasa of the Pac!fic War (Lacambor &, 1941 - 
April 20, 1942), 1s traceable and ¢ ia-geable to LITO 
as Jaisf of the tilitary Affairs Buruau. He acmittaa 
isa i tn. policy pertaining to prisoners of war emam ted 
Yr=* the Prisoner of “ar Information Bureau set un 
SO. štima arourc the enc of lecember 1941 or varly 1942, 
arc that the prisoners of war cacps were built under 
tat diraction of his ener aie Colonel Shigeru YAMA2A.I, 
fYorcar high official in tha Frisoner of War Information 
Surscau and Prisoner of War Control Bureau, “stated tnat 
“4L? inportant matters" regarcing prisoners of war "had 
to £9 torough the Military Affairs Dureau and without 
going through tha Bilitary Affairs Sureau almost nothing 
ecole J: Songs? Cross-examincc as to whether "the 
Liz.ctor of tha Kilitary Affairs Bureau hims2lf gave 
(GC-100, 5. Ex. 345, T. 3436. 


b, T. 14,839. 
eee aoo 


a 
Death ¥arch and tie Leath Hole at Camp O'Donnell, 


sea tne General Summation. 


5 a. Atrocities at Singapore, Manila, dong Kong 


and Java. 


00-102, ds tha official occupying the ‘Jar 
e. 
Ministry suite at the Imperial General Headquarters, 


UTO aad cognizance of the outrages at Singapora in 
Fabruary and March 1942, describes in the "Groater Zest 


Asiatic Top Sacret Operation Diary of the Imparial daad- 
quarters." : For details of those outrages, see the 

CP 
General Surmation. 


00-103. Also sea tne General Summation for 


a full discussion of the atrocities committed during 
a. b. Ca 
this period at Hong Xong, Java, Borneo, .Burma and 
. e. 
Siam, the Celebas and surrouncing islands, New 


(00-101. a. Sec. J. (Gan Summation) Anpendix 3, Part II, 
pars. 90-96, 97. 
ù. Sec. J. (Gen Summation) Appendix B, Part II, 
pars. 98-101. 
00-102. a. Ex, 118, T. 744. 
b. Ex. 476, T. 5624. 
c. Sac. J, (Gan Summation) Apoencix B, Part I, 
pages 12-16. 
00-103. a. pecs (Gen Summation) Appendix B, Part I, 
. 5-9. 
He 1704, T. 13,606; Sac. J. (Gen Summation) 
Appendix A, Part I, pp. 9-12. 
Sec. J, (Gen Summation) Appendix B, Part I, 
pp. 2-25. 
Sec. J. (Gan Summation) Appendix 3, Part I, 
3. 


P- 
Sec. J. (Gen Summation) Appandix 3, Port I, 
pp. 3-4.) 


Britain, Sumatre, ana Timor anc lesser Sunda Islands. 

II. As Officer in tha Field. 

1. Rapa of Nanking. 

00-104. Fror November 4, 1937 to early July, 
1938, KUTO was Vice-Chief of Staff of General Mi.TSUI, 
Commancer-in-Chief of the Central China Area Aruy, com 
gancing concurrantly the Expenitionary Army at Shangazi 
and the Tenth eB ip KEUTO ros very close to MTSUI 
throughout the ‘operations that rasulted in the Rapa of 
Nanking which ostablished the pattorn of other Japenese 
atrocitilos that sere to sweep tha whola of East Asia 
and culminata in the Repo of Manila aight ycars later. 
For e detailed discussion on tha Rape of ilanking, sea 
tha Gancral Speer 

00-105, fccording to defonse witness NAKAYAMA, 
MUTO was always at tha sice of MATSUI. KUTO was with 
MATSUI at Suchow around December ries NUTO flew sith 
MATSUI fror Sucho? to Chujung, in order to taka part 
in the forsal entry of Jananese troops into Nanking on 
Dbaccaber 17. i NAKAYAMA saic that MUTO stayed only six 
(00-103. fa Soc. J. (Gon Summation) Appendix B, Part I, 

Ea HES (Gon Summation) Apendix B, Part I, 


pp. 17-18. 
h. Soc. J. (Gen Summation) /Apoendix B, Fart I, 


RP Aa. 33,031. 


Sec. J. (Ġen Summation) ipocndix A, pars. 3-74 


T. 21,899. 


3. d“trocitios in Sumtra, 


00-04. MUTO loft his office ns Chiof of 
tha Militery Affairs Bureau on April 20, 1942, to 
bucome the Commeneor of the Imperial Guards Division, 
and so actac until Getobsur 12, 1944, when he left Fad-n 
for tha Philippinas to becoma Chief of Staff of Ganars] 
YAMASHITA. For 3 full recital of the atrocities per- 
petratea during MUTO's stay tn Sumatra, sea the 
Gonaral Summation. à 

4. Kapa of tanile ano Late Atrocities ir 
tna Foilippines. 

00-109. On the night of Octobar 20, 1944, 
Liautanant General SUTO arrivod at Fort McKinley in 
tne Pnilippines to assum: his post as Chief of Staff 
of the 14th Area Army under tha command of General 


a. 
YSHASHITA. Ha hula that position until the Japaneso 


surrender in Septamber, 1945. ; Luring his tenura as 
Cniaf of Staff to Gənersl Y/MASHITh, a savago campaign 
of mass annihilation, destruction, torturo and 
debeuchery was wagżG by their troops on the helpless 
civilian population of tha Pnilipnines which roacned 
its climax with tha Vassacres in Batangas and tho Rape 
(00-108. a. Ex. 3454, T. 33,131-34. 

ba Sue. J. ican Summation) ippundix H, Part I, 
pagus 17- ae 2 56-57, eo 74, 87-88, 102. 


00-109. a. 33 134; =x, 1218, T. 747. 
Ua 2 
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cays in Nanking, from Lecamber 15 to Lecamber 20 
altnough MUTG in his a oe hia stated that he 
rameinad tan cays. 

00-106. Both in his affidavit ano interroga- 
tion, KUTO admitted that "plunder and rapa cases 
occurrad thereon He insisted, howaver, thare “ware 
only bcotwssn ten ana twenty incicents reportea to tha 
two commancurs untor Ganoral MATSUI." s How BUTO and 
MATSUI could not have known of tha mass dabauchory, 
killings eno tortunos of thousands upon tnousancs of 
tha populntion of a ronownad city is simply nayond the 


uncerstanding of any impartial mind. Nothing in his 


affidavit mentions any step ho or MATSUI took to punish 


tn2 guilty in order to discourege the rocurrence of 
the crimes committed. 

2. North China Atrocitics. 

00-107. From early July, 1938, to the end 
of Septamb2r 1939, MUTO was the Vice-Chicf of Staff 
of the North China Area Army. He moved to Papine T 
For the datails of North China atrocities, see paga 78 
of the transcript. 

(00-105. T. 21,935s. 

ja Ex. 255, 

00-106. T. 3553-4, Ex. 3454, T. 33,089. 


T3556 
00-107. ~. Ex. 3454, T. 33,091, 33,092.) 


of tanila. In tts sadism, its coló-bloodadnoss, its 
bostiality, and in its wholesala madness -~ it boro 

tha striking features anc followed the ugly pattsrns 
set oight years earlior at the Rape of Nanking. A 
fully-cocumented narrativo of those atrocities that 
claimud or wrecked tho lives of thousands of unaroed 
non-belligsronts, including women, children and olc man, 
appaars in tha Genoral A For dotails of 
mistroatments, starvation ana neglect of Allied civilian 
intarneos anc prisoners of war, sce tha General 
giaenttone” 

00-110. KUTO now would have the Tribunal 
balieve ne never knew of those atrocities, and neither 
were they ordered or condoncé. YAFASHITA sat up tha 
same defense when he was tried for his life for those 
atrocitias. It is universally known that the Military 
Conmission in Manila, composed of United States army 
goneral officers, with tha exception of one Filipina, 
convictoc YAK/SHITA to be hanged until dead. Its finc- 
ing and conviction were sustained by the Suprema 41liaa 
Commander, sincu the atrocities were so widespread end 
(00-109. c. Suc. os nee Suuration) f.s0andix B, Part II, 

pars. oan F 56-57; él, 62, 63, 64, 70, 
pay 92-74; 
å. See. J. ies lave fppendix B, Part II, 


pars. 56-57, 63, 113, 123-27 128-42, 133 
134736 17539, 140-43 2), 638-39) 27,425 


T. 
20 mae Ea es ta 


flagrant tuat th2 Japanese high cotmand must hav? knovn, 

Ministry, the liaison between the army anc the Diat 
oréarsd or tolarated than. 

and tha bridge between the General Staff and the army. 

00-111. With the tremandous power wialded 

On October 10, 1939, ha was appointed Councillor of 
by bis affica, KUTO could hava at loast praventad th2 a. 

tue Burau of Education. On Lecimber 11, 1939, he “25 
racurranca of those atrocitios in othar parts of sia, ; 

appointeć by tha cabinet a manbar of tho Japanaso 
since ba knew what had happencd in Nanking and North b. 

Languago Textbook Investigation Commission. Ha 
China. In 1939 YAMASHITA and MUTO wera tha Chief of 

adaitted tnat for 2 long tim2 ho had been associatad 
Staff anc Daputy Chief of Staff of the North China ‘raa 
é with tha Inspietor General Military Training Lapart- 
Army unaar the comman of Ganeral SUGIYARSA. * After 

mant ena “was very much interested in tha propar edu- 
tha Rep: of Nanking, MUTO admitted, a book danounc ing 


C. 
cation of tha aruy." Thus, ha ha tho power nnd the 


tha outrage was aublishad which caused Javaneaso mili- 
De opportunity ta corract the roots of an obvious tand2ncy 
tary man to cringo in sheme. Ho also stataé that it sa 
on the part of tha Japanaso troops to abusa any mass 
a deronstration of weakness on the part of Japnnase 
of paopla opposed to thair urogrem of oxpansion by 
military education. This phanomenon, he said, had its 
forco. MUTO and his Kind dió nothing about it -- as 
first outcropping during tho Siberian Exnadition wh:re 
it provod a convenient moans of terrorizing many into 
casas of rapo, looting and murder were reported for tha 
submission and cowing many into collaboration. 
first tira; such crires wore unknown curing tha Russo- 
c. III. In Conclusion, if the Tribunal plseesa: 
J*panasa and Sino-Japanosa Wars. Asked what ho did 
00-113. Not one wora of remorso, not ona 
to twprove tha education and behaviour of the rank z 
sigh of ragret, not ona tear of repantanca. Tha old- 
and filo of tho Japanasa Army, ho rapliac, laughing, 
` a. timna swagger and arrogance are still there. Taa wa-4illi- 
thit he was not in A position to ċo anything about it. 
Go-it-again look is unmistskable. Lika his co- 
00-112. Yet, as Chief of Military ‘ffairs 
conspirators in the dock, MUTO triod to pose throughout 
Beranu he was virtually tho Chiof of Staff of the War b 
those procaodings as o martyr, and endeavored to justify 
(00-111. a. Ex. 255, p.:3. 
bv. T. 16,132. (00-112. a. Ex. 118, T. 744. 
c, T. 16,134. b. Ex. 118, T. 745. 
oa Ta 163556] ven éii 16,145.) 


awary singla Japinesa move snd act in ravishod Han- 


Philippines, I asia, B 2: = = 
chur!2, China, Philippinas, Indonesia. and Burma, as ppines, Incoausia, Burma st prees 00-37 to 00-67, 


int 
woll 2s tha assault on Amarica and tho wastern counts 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 19, 


0 
dowocracias. If given a chanca, YUTO and the rest of 20, 21, 22, 24, 27, 28, 29, 30, 31, 32, 34, 37, 38, 39, 


40, 41, 42 43; At t in the Earl = 
tha TOJO gang would in all certainty start rabuilcing s 41, 42, ano 43; on Atrocities in the Early Phase 


of W 00- to 00- 4 4 
tha old var machine in a new bid for power -- to chase ar, at pages 67 to 70, counts 44, 53, 54, 


agrin Chinasa "bandits" in Kanchuria, to launch anc 55; oa the Rape of Nanking and North China /trocitics, 
: s 


agas 00-70 00-72 44,4 4 
tha “holy war*.to racover China, to cry once moro of preca 70 to 72, counts 44, 45, 46, 47, 3, % 


“ancirelansnt" as terrified prospective victims barri- and 55; Atrocitias in Sumatra, at page 00-72; and Repe 


f Manil: d te L i a a 
cace thomselves anc rofuse to pay more tributa in scrap See we end late Atrocities in the Piilippines, -t 


iron and oil, to spring another of tuose favorite pages 00-72 to 00-76, counts 44, 53, 54, nnd 55. 


P arl Harbor anc Port Arthur sneok attacks, and to 00-115. A brief description of cach of tha 


racaptura the lost glory and grandeur of “Greater East counts sgeinst MUTO follows‘ 


Asia Co-Prosperity Sphere." Count Na. Concernine What 


1 to G 
IV. Particulars as to Counts. ? Canasah conse ae 
BÁ 65-7, 079 Planning and preparing var of aggression 
00-114. Tha foregoing discussion on tha ¥an= 16, 11,°12} batwaen January 1928 and 2 Septembar 1945 
131 14, 15, against Chino (6), Americo (7), United 
16, 17 Xingċom (8), Australia (9), Mew Zastend 


(10), Canraa (11), India (12), Philis- 
involve counts 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, pines (13), EEEE E O TEE an, 


17, 27 and 28 of thu Indictment; on the Fall of the Theilané (16), Russia (17). 


churia snd China Incidonts, et pages 00-04 to 00-09 


1 Initiating ar of t Chi 
YONAI Cabinet, Tripartite Pact and Imperial Rula 9 aoe Suly 1937. nggression agains na 


Assistanca Association, at pages 00-10 to 00-30, 20, 21, 22, Initiating war of aggrassion on ? becznber 
24 1941 against America (20), Philipoine: 
counts 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, and (21), British Commonvoalth (22), Fraca 
Th d 4). 
- 38; on tha Southward Move, at pages 00-30 to 00-37, C 


23 Initiating mar of aggrassion on 22 32p- 
counts 6, 7, 8, 9, 10, 22, 12, 13, 14, 15, 16, 17, 23, tabor 1940; aeaineer sence: a 


33; on tha attak on Pearl Harbor, Singapore, Initiating wor of aggro-sion curing tho 
939 ac st_hongolinn Pazspli's 
R:public. C ru 


'nging war of ageression botwean 18 Sap- 
tanber 1931 and 2 Scptamber 1945 against 
China. 


Yaging war of aggression between 7 July 
1937 and 2 Soptsumbar 1945 against Chins. 


“aging war of aggression batwaen 7 Dec- 
amber 1941 and 2 Saptember 1945, against 
America (29), Philippines (30), S3ritishn 
Commonwealth (31), Netherlands (32), 
Thailend (34). 


Waging war of aggrassion on or aftor 
Suptanber 1940 against Franca. 


‘laging war of aggression during the 
suar of 1939 against the Mongolian 
Foople's Rapublic aná Russia. 


Conspiring batwaan 1 Juno 1940 - 8 wacan- 
ber 1941 to kill ané murdor, by ini- 
tisting unlawful hostilities, against 


imerica, Fhilippinas. British Cammon4salth, 


Nathcrlands, Thailand, in violation of 
Lrticle 5 or li: gua Convention of July 29, 
1899, Appondix B of Indictmont. 


Conspiring between l June 1940 - 3 Dec- 
embar 1941 to kill and murder, by 1ni- 
tiating unlawful hostilitics against 
ftmarica, Philippines, British Common- 
“ealth, Notharlands, Thailand, in viol2- 
tion of Articlos 6, 7, 19, 33, 34, #nd 
36 of thea Hegua Convontion of July 29, 
1899, Apendix B of tho Indicteant. 


For tho unlawful attack on Penrl derbor 
on 7 Lecanber 1941. 


For the unlawful attack on Kota Bahru on 
8 Deeerber 1941. 


For tho unlosful atteck on Hang Kong 
on ð Lacembsr 1941, 


Por the unlawful attack on H.E.S. Petral, 
British ship on 8 Lecombor 1941. 
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frer. October, 1931, to December, 1936 (b) as Chicf | 
af Section One, Naval Affairs Bureau, 


fro 15 Janury, 

1936 to 1+ Oct er, 1939 (c) as Chicf of Division 
Thre., Naval General Starf fron 19 Octebur, 1939 to 
15 Octeb.r 1910 (1) as Chiuf of the Nevol Affairs 
Bure-u fror 15 Octodcr 1940 until 18 July 1944, nê 
(e) as Hevy Vic. Minister fro: 18 July 1944-until 
5 Avgust seen 

PP-¢, OA's share in the consvirscy is 
shown by the fact tiat he reso steadily in rẹni: nù 
afficinal position throughowt tho entir: period. In 
1931 be urs 2 Commander in th. Mere d: vss 


D. 
pronnted tn Rer Admircl on 1 Ducomber 1939. On 


1 Deeunber 19-2 he wes procot.d to Vice a te 

PP-5. As Chicf of Suctian Onu of tha Nerval 
AffSirs Bururu and subsuquently Dircctor of the Burozu, 
O44 vas in 2 2nsition to share in the fernulation anc 
evceution sf the nolicies culmi natin? 3a the wars of 
aggr-ssien. Vicu-Admiral HOSHINO, Zunshiro, formr 
Chiuf of the Haval Affcirs Durou, tustifiuc that when 
it was nucess-ry to nugoticste vith outsiders in 
handling matters within the Jurisciction of thu Navy 
Ministry, it was customary for thu Ministry to en so 
PP-3. a. Ex. 120, T. 751-761, 


FP-4. a. Lx, 3573, T. 33381. c. Ex. 3373, T. 33385. 
DL aa ee ee 88889 


CO MMMMllllMaaaiiiħŘħŘĖŮĖŮ——I 


If the Tritunal pl.cs., Carcancer Cole will 
aroceui to prusunt the spe-ction sg”sinst OKA, Tckasuni, 

THU PRESIDENT: Coroner Cols. 

COLE:ANDSR COLL: If it please tks Tribunal: 

Ta: Sumation sgainst OMA, G2kosuni. 

PP-1. Th: accusat OKA is ctarged unécr 
Counts 1 to 17, 20 te 22, 24, 27 tr 32, 34, 37 to 44, 
and 53 to 55 af the Intictront. 

Ta 

PP-2. OKA wes barn in 1890 and rrsfuntuc 
frm thu Navel Acc¢ery in 1911, By 2929 he bac hecone 
a subesrine IRA In Octaùssr 1931 he nas as- 
sinet for duty in the N-vcl Conurel Stzff zne con- 
currently in the Navy edits thercafter he snent 
nost of his raved esruur in adhtinistr:tive positions 
in Tokyo, For maru then ten of the fourteen yerrs 
fron 1931 ta 1945 te wes attaches ta Newel Huat- 
GuERte yeaa 

PP-3. OXA dlsycd un inportrnt port in the 
consniracy to plan ane wage wars af cygr-.ssinn cnd 
participated in it fror beginnin; ta cnt in his 
eaneeity as (2) anu of the Staff Officers attached to 
th. Nav..l Gerercl Ataff and Navy Hinistry in Tokyo 
PP-2, *..Ex. 120 (>. 3), 7. 750. 


bs Es. 3473, I. 33361. 
c. T. 33452. 
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—- a. 
threuch th. Naval 4ffrirs Bureau. This Is con- $ 


firmed by the interrogstien of the eccusod MUTO where 
he stetud thet in orver te acconplish effuctively a 
siven mission, the Novy Hinistry anc Wor Ministry 
ustablishuc 2 liaisan in or¢ur to coorčin®te their 
efforts an^ thet this lizison wes uffectac through 


the closu associstion of OKA of the Neval Affairs 


Buresu an’ KUTO of the Ar:y Hilitrry affeirs Bureau. 


PP-6. The key to the power exercised by OKA 
a. 
ond MUTO is their control wer the buzget of the army 
ù. 
anit Navy. The Generel Steff coulc net forruletu 


operationel plans unloss the War zne Navy Ministry 
C. 
nrovieee the men ant nstericl. 


PP-7. In adlition to buing Chief of thu 


Navel Affeirs Burceu, OKA 2s Governnunt Conpissioner 
a. 
wos linison betwoun the Novy ane the Diut; in his 


capacity as stan“ing follower te tho Nevy Minister in 
Inpsrial Huadquarters he wes liaison betwuun tho Nevy 


ent Imurtal Genurel Hesequerturs; J hu 2180 actuč 
C. 
as ligison betwen the Navy an’ tha Foruign Office, 


between the Nevy zn the Inpuriel Confurunces, anc 
C. 
butwoun the Novy 2n2 thu Linison Confuruncus. 


PP.5. =. Ex. 3468, T. 33307; b. Ex. 2240. T. 16123. 
Pp-6. n. T. 15859-61; b. Ex. 3006, T. 26659;c.T,16166-7, 
PP-7, 2. t. 33475; b. Ex. 120, T. 753, 756-760. 

ce. T. 33489; *. Ex. 3473, T. 33411. 
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By virtus of these V-rious activitics | wes ebiu to n the eanspirecy sincu a mtima 

exercise influoncs in nny spheres of zovornnuntal Suction 2 of Division 1 of the Neowsl Gunercl €teff which 

activity anc perticipatuð in nurcrous policy-nclting wes cancernuc anly with erneeents enà nat military 

A@cetsions as will te shown letur. Pome Pikes Hovev.r, the Inprnusu Navy ues clrency 
II. QKA's Porticioction in the Benchurien planning to usu Eenchuris as © spring hoere for fur- 

Incicent. | ther ezercssion, OKA testifiec thet 2 nevel rissinn 
PP-8. At the tire of thu outbrenk of the wes usteblisheec in kenchuric soan cfter the incicent 

Eukicn Incident ef 18 Sentenbur 1931, OKA acs ettach? far the guièrnes ef the Henchulcusn Novy. He clso 

ta the Novel Gencr=l etetr. On 10 October 1931 hu adnittud thet the Japenese Novy obtcined oil froc the 

ves arpninted to serve concurrently in tho Navy Gencrol Fushun eres. > OKA, cs & member of Section 2 which 

Staff znd Navy Ministry. : It is suzoittod that OKA was concernuc with crocsments, is ehargvablu with 

ty virtue of his cfricicl position es 2 staff officer perticizetion in th. planning ant uxucution of thuss 

shared in the decision to sunè noval rcinforeernts ectivitius. 


te Shenzhei in Janusry 1932, and hence desrs rosponsi- III. Jananta Abrogation of the W-shinzton 


ndlity for thu ensuing clash between thu navel Lancing 

force anc thu Chinuse troons 2t the Chepui acer Conferoncu Ant Suhs.guent Secret Ro-ornins. 

Thet OKA nerticipztud in the Manchuricn Inci¢unt in PP-10. In October 1931 OKA was casigned for 
tis espreity cs 2 staff officer is si:own by thu fiet duty in the Investigatinn Suction of tha Novy Ministry. 
thet on 29 April 1934 he was decor: ted with the Hiddle Bxeont fer the perinc fron Octeher 1932 ta April 1934 
Cordon of the Inpertel Orcer of the Rising Sun fer when he vas s merber of the Dissrnanunt Connission of 


meritnrious service in the 1931-1934 Incicunt. thu Japenese Navy delegation to thu League of Nations, 


PP-9. Thu cccusu. OKA hes statoc that the he reneinee on duty vith the Investigstion Suction 


Re 
decoration cic not in¢ieste any participation by hin until Decenhur, 1936. It wes this investigation 


PP-B. n. Lx. 120, T. 751. c. Ex. 59, T. 3289-91. PP-9. r. Ex. 3473, T. 33381. 
he Ex. 3473, Te 33381 d. Ex..120, T. 752. b. T. 33429. 
PP-10. a. Ex. 3473, T. 33381-2. 


41,396 


Section uhich handled matters relating to naval cis- | 


ernarent. OKA wes one of the few cble Cisarnenunt abrogation of the Washington Kaval Treaty. The Foruten | 


exerts in thu Japanese Navy ent wes officer in chargu Offics epprscd the Navy plan hecause it was too sucfcn | 


af the Novel Disrrnacent Section. 7 a leap in viov cf tho int rnòtion-l situstinn anc be- 


PP-1l. During this puria fron 1932 to ctusy it usul give ris. tn ceubts as ta the neaccful 


1936 the Inpzenese Navy cancuctuc e successful ermpaign intentions of Jancn tut ue to th persistint nbjec- 
to eserpe from the restraints imposuc by the Vashington tion of the Nevy; the Fereiin Office apinion was over- 


Navel Treaty. Thu Naval leadurs insistec that Jepan rule’ and the Nevy plan wes ccedtec cs the Pesic 
Če 
rust dunsad parity or st lêrst 2 greet ineresse in policy of Jepan ct the Disorusrent Conferenc.. The 


relative tannar. ot éhe Conferencu in 1935, 2n in accused TOGO confirms this cn? testified thet as 


Septuobur 1933 nod bujlt up o feeling of resentment Director of the Eurnnuan-fsistic Burucu he receiver 


or contempt fer snythinz or snynnc connectoč with the fron the Novy the Croft instructions ta the Jopenuse 


a. 
treaty, In October, 1933, thu ceeusce SHIGEMITSU delesction at the Discrranent Conferences basec on thu 


told B-ron HARADA thrt thu Novy wes Jumsncing equolity Principly of the corran upper limit; thot he oppasec 
we 
in arnarents, en? if this cenanc wes Conio? would suc’s the Nevy proposnl but was overruled. Defunse witness 
K : nt at a s 
to abragatu the Noval Disarnenent Tructy even et the OKADA likewise confirnec thu fact thet st the tine of 
De 


risk of a ruptur.. The prelicinery Novel Discrocnent the Lendon Novel Canfurenes of 1934-1935 the Foreign 


Conferunce wes convened in June, 1934, but Japan's cels- Office oppesuc the position of thu Nevy ane cerrict on 


3s FSR é p 
gates did not crrive until Octobur 1934, Defunsu hectud arguments with the novy Vur the oroblur nf 


witnuss INOUE tustificd that st the Preliminary Navel the corron mee linit -nt abrogatinn -f the Cnshin :ton 


Disernancnt Conference of 1934 tho Nevy acvoeatedc the Navarino aty 


coman upper linit systun of ciserneanent an’ thu Pp-12. Just priar tu the Lancon Confurence 


PP-10. b. T. 35515. nf 1935 r foeunent untitlee "The Method enc Hain Prints 


PP-11. 2. Ex. 5u, T. 9179; Ex. 156, T. 1322-3. 
ipa E AR EEE 56, 322-3 of Enlizhtening Public Onininn in the Prelirinery 


c. Ex. 58 (p. 5), T. 502: Ex, 3011, T. 26782. ere oo pene es 
«4, Ex. ae ; 


a, Eyo 3626, T. 35737. 
f. Ex. 3734, T. 37165. 


— SS 
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Negotiations he 1935 Novel Livit-tions Conferenée 

and dcted October 1934, shows that thu Navy Ninister 
tos orcanizing enè ciffusing propagsn’s to insure the 
turrin-tinn af the 1922 n€ 1930 Novwsl Trostius. 

It is contencuc thzt OKA as Chiof of th: Disarncnent 
Section of the Novy Hinistry on? the Navy's loscing 
expert on noval Ciscrmancunt perticipatec in the prepa- 
ration of this Cocument. As 2 result of the concertee 
sressure of the Navy, on 29 Decerber 1934, Japan geve 


nantie. of her intantion to withdraw fron the Washington 


d. 
N-v-1 Trusty, effective 31 Decunber 1936. On 21 


iurust 1935 thu sccusec SHIGENITSU tolc Beron HARADA 
thrt the Novy oppusu? Britzin's plon for quclitetive 
liritrtion of arranant on the groun? thet it was 
Decningless without qucntitctive limitation; the 
attitude of the Novy ues thet it wes ačvantagoous 
nuver in future to secept linitations fron other 
countries an’ thu Novy wes very touchy in the hee. 
Sutsequently, the instructions given to the Japanese 
Jeleration tothe Lonton:Ntvel Confurencu on 12 January, 
1936, urbacigg ħi Novy proposel for = corron unper 
linit in place cf the 55-3 rstio. “which muent that 
unless Britein snc? Americs nceglectcc thuir 


PP-12, p. Ey. 912, T., 9219. c. Ex. 3778- A Ber ee 
b. Ex. 942, T, 9416. c¢. Ex. 3011, 


As part of this progran Jzpan laid tho kuis ior wo 
battleshias an’ thros heavy cruisers viich excuucec 
in tonnage end guns the coxinun linits set by the 
Loncon Nivel Tru-ty of 1936. 

PP-15. Although Jeran w^s not a perty 
ta th: 1936 Lenton Navel Tresty tiw construction of 
such capitrl shins in seerct is evicunes of Jagan's 
zgrressive intentions, csnecially whan counplec with 
the fret thet en 12 Februcry 1938 Foraicn Finister 
HIROTA in ansur to « note fron Scerotrry of Statu 
Kull requestinz cssursnces that Jonen was not con- 
atructin~ nar scquirin3 zny ccpitsl shins or eruisurs 
net in eanfornity sith the London Nevel Tresty of 1936, 


sent 2 reply woich cuclinue ta piva thu Cusirac infor- 


tinn. it-exectly the sonc tinu that HIROTA wes 
refusin: to join in novel linitstion or exchcnzu of 
infarestian, the Inpenesu Gevurnient wis cngaguc in 
ths ennstruction of the chove nunticnuc b-ttleshins 
ant cruisers all of which excuucod the treaty sate. 


The Japrnese Persicn Minister triuc to pursuacu the 


N-vy ta agro to th. notific:tion of shin construction 
on the groun’ th-t the Navy would¢ hevu to reka necuss“r 
explanction defors the Diet zs tell 2s tha finance 
Peol4. z. Ex. 913, T. 9240; Ex. 917, T. 9253. 


PP-15, 2. Ex. 58, T. 9236. 
b. Ex. 913, 7. 9240; Ex. 917, T. 9253. 


ruspensibilitics in othr parts ci Me Cy Sra 
vault Corinsta the BARGES flthough the instruc- 
eimne a aaa a e aa A tek Foret pnyiinistant 
Zefense witness INOUE status thot such instructions 
zuru civen jointly by the Novy Minister anc tho Foreign 
eegiaees 

PP-13. On 15 S-nurry 1936, the Jepancse 
delegrtion lad by Acmirel NAGANO withcrow fran thu 
Lantan Naval E L By this action thu Japanesu 
Nevy had froud itsulf fron sny linitstion on its 
expansion. It is subnitta’ thet OKA as Chicf of the 
Investiration Suction which handled cisoreencnt 
problens vrs onr essunticl member of tho Navy group 
“hich avurroce th. protests ef the Forsigzn Office enc 
insistuc unon the carron upper linit cnt the sbroge- 
tion of the Washington Navrl Tr.ety es 2 result of 
which the Loncon Nevel Confersnce of 1936 wes unablo 
to rucch any sureccent an” thus the woy was opent for 
Japan ta cocruney erning fer further eccrussion. 

PP-14, ¿otor the frilure of thu 1936 Novel 
Discrmarcent Confirence, Japor lsunchec cn extensive 
areursan ef nevel rearnenent the cetrils of which hava 
buun fully set forth provieusly in this sunnctton. 
PP-12, v. Ez. 2226, T. 15977. 


f. Ex. 3011 * (Annex 20), T. 26782. z. T. 35509. 
PP-13. r. Ey. 58, T. 9217, Ey. 945, T. 9421. 


linistry but the Nivy ingist.: that thu reintonnnee 


ef scerecy wis not itpaksiùòlo in Jnn enc hanca 
Cc. 
rejcetec such notificttion. às 2 result the cetrils 


Ge 


ef the butgats vere Mest seeret-fron thu Dict. 


PP-15. c. Ex. 3625, T. 354 E Ta E 
Cl Ex. 914-4, T aan aratges aS 


—_————————___ 
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PP-16. The purpose of this navol expansion wes 


stetcd by the Navy ct an Imperial Gercral Headquarters 
Council in the Imperial Presence on 18 February 1938, 
to be the necessity of preparing against Great Britrin 
end Keer ican 

PP-17. With the excention of one year when OKA 
aos Cecarndcr of the warship "Jingei" fron 1 December 
193€ to 1 Decerber 1937, he was attached to the Nevy 
Yinistry during the period prior to October, 1939, and 
henec, it is submitted, was one of the Navy group who 
continued to insist upon cxpansion of navel armarert. 

As Chief of the First Section, Navel Affairs Bureau, 
ahich was in charge of cll matters concerning naval 
armaoents and construction of warships, : end subsequent- 
ly as Chicf of the entire Noval Affairs Bureau, OK. by 
virtue of his official position vlayed an important pert 
in the naval rearcament of Japan. 

Iv. Secret Fortification of the Nandated 
Islands in Violation of Treaty. 

p?-18. After the termination of the Naval Dis- 
armament Treaty ond as part of the subscquent naval re- 
crpanent, Joven secretly fortificd the Mandeted Islands 
to implement tke general plaen of oggrcssion. Tha details 
(EP¥- a. tx. 3272, T. 37262. 

pp-17. a. 


Fx. 120 (nsgc 5), T. 750. 
ESS OLY (Te Nae Cie 


matters of n-tional defernsc policy rnd international | 
Scere tates The evidcnce of defense witness YOSHIDA, 
Hideni, shows that the Navel Affcirs Bureau played the 
lesding part in rearming the iendoteax S In all three 
of the above positions, Oka is responsible for the 
ulsnring. and execution of the fortification of the 
Landated Islands. 

V. Econonic Exploitation of Greater East Asia. 

Pe-20, From the time OKA beenme Chief of Sec- 
tion One, Naval Affairs Burcau, an 15 Jenuary 1938, he 
took ar. increzsirgly large share in the economic exploite 
ation of the areas conquered ty Japen. On 25 January 
1938, he wns appointed Secretary of the Burcau of Van- 
echurian Affairs and held this position until 21 October 
1939. On 30 April 1938 OKA was eppointed a supporter 
to the Organizing Comnittee of the North China Develop- 
ment Company, Ltd., and tha Central China Development 
Couporny, ita which were formed to aceclerate economic 
developrent in China with onc h2lf of the capitalization 
subscribcd by the Jcpancse E Subsequertly 
from 18 Kay 1938 to 23 October 1939, OKA served as a 
sceretary of the comcittce appraising propertics 
(PP-19. Ex. 75 (page 2), T. 684. 

Ex. 2990, T. 46 

PE-20. Ex. 120. T. 753-4. 


. Ex. 120, T. 753. 
Ex. 459, T. 5251.) 


ee 
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Do? the scerct fortification hovdé been set forth prcvious- 
ly in this summztion. ln addition to such evidence the 
' prosecution refers to exhibit 3840 introduccd as rcbut- 
ESE andene 
PP-19. The accused OKA sharas tke respons- 
ibility for much of the illegal fortification of the 


Mandated Islends by resson of his official position 


during this period. As Chicf of Scction One, Navsl 
4ffairs Burccu, from 15 January 1938 to 15 October 1939, 
OkA's duties included taking charge of metters concern- 
ing noval crmements and néval adninistration in general, 
construction or organization of warships, matters con- 
ecrning worships ard weapons of war and other nunitions 
in gcneral cnd matters concerning guerding and defense. 
As Chief of the Third Division, Naval General Staff, 
fron 15 October 1939 to 15 October 1940, OKA had cherge 
of gathcring ond investigating nilitary intelligeret ‘ 
and of collecting 2nd piccing togcther information on 
the intern:tional situation, the wer preparcdness cor- 


(T 
ditions and the wer preparcdrcss of the major poncrs. 


aftcr 15 October 1940, Ohh supervised the ectivitics of 
the cntire Buresu including Section Two which handicd 


(PP-38. an. Ex. 3649, T. 38115. 
PP-19. a. Ex. 75 (page 2), T. 684. 

b. Ex. 3473, T. 33384. 

30046. T. 26658.) 


Subsequently as Director of the Navel Affairs Bureau 


invested by the Chine Developnent Corpanies. 

PP-21, The bare asacrtion by defense witnesses 
thet thc North and Central Chine Developrent Companies 
were really beneficicl to china” is uneveiling in view 
of the evidcnce. The accused KAYA stated thet the 
Devalopricnt Companies were used by Japan to procure the 
wnr p2teriels needed for the Sino-Japanese hostilitics 
and to cxpand the armanert of Japan. x OKA shares the 
responsibility for the economic exploitation of China. 

PP-22, Fron 21 February 1°39 to 23 October 
1939 OKA served as secretary of the Connecting or 
Liaison Committee of the Chine Affairs Boara ` which 
exercised control over industry, transnortetion ard 
economic problems of China through the North China 


Devcloppent Conpary ond the Central Chino Developnent 


Corpany. Fron 2 August 1939 until 19 October 1939 he 


was secrctary of the Overseas Colonization Investigative 


Council, Qn 29 April 1940 he was decorated with the 
4th Class Order of the Golden Kite and the Second Cless 
Imperial Order of the Secred Treasure for neritorious 
services in the China Incidcnts. $ 


Ex. 120 (pare 5). T. 750. 

Fx. 2576, T. 21874-81; Ex. 2579, T. 21953. 
T. 3868-92, 

Tx: 120. T. 743-5. 

T. 35267. 

Ex. 120, T. 753-4. 

Ex. 120, T. 755.) 
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P-23. After becoring CANYT of tne Naver ———_ 
4ffairs Bureau or 15 October 1940 OKA continued to 
perticipate in the exploitation of Asia. On 21 November 
1940 he was cgain appointed = member of the Connection 
or Linison Cormittee of the Chine Affairs Bureau. On 
2€ December 1940 he was appointed a Councillor of the 
Burezu of Southern Colonization of the Overseas Affairs 
Ministry, and on 18 January 1941 Councillor of the 
Bureau of Manchurian Affairs. On 9 December 1941 he was 
appointed Chief of the Department of Southern Admini- 
strative Affairs. Fror 17 Harch 1942 until 2 April 1942 
he was a member of the Orgenizing Committee of the 
Southern Development Banke 

The formation of the Grenter East Asia 
Ninistry was proposed by the Planning Board and Premier 
TOJO in Jenucry, 1942." On 23 February 1942 OKA was 
appointed secretary of the Greater East Asia Construction 
Count tes Panis Meenseaetoce Gactisiad chat on 25 


August 1942 he conferred with HOSIIIXO obcut a draft of 
the proposal for thc Greater East Asia Ministry and ex- 
plained his reasons for opposing the plan. Soon there- 
aftcr, OKA and SATO, the two Chicfs of the Army and Navy 
Military Affairs Burenus, visited TOGO and after saying 
(PP-23. na. Fx. 120. T. 756-9. 


Pp-24. a. T. 11330. 
b, Ex. 120, T. 759.) 


E a S Ho’ S 


representitives of the so-cc lied independent nations or , 
China, Theiland, Manckukuo, the Philippines and Burra 

ret with representetives of Janan. OKA attended this 
isscobly which concluded with the adoption of a Joint 
Declaration of Besic prineipiast: * 

Pp-2?. The purpose of the establishrert of 
Greeter E2st Asia was to extend Japan's sphere of domi- 
netion over East Asie ond provide important sources of 
raw materials for res The ordinance establishing the 
Greatcr Enst asia Ministry indicates thet the entire 
East asin Sphcre was to be trected as e colonial posses- 
sion of Janar. x 

P?-28. It is subritted thet OKA's participation 
throughout his carcer ir the economic exploitation of 
the corquered areas of Asia as shown by the various 
officizl positions held by him, leads to'the inescapable 
conclusion thet he was not just a Naval officer carrying 
cut his rcutinc duties but a wholehearted supporter of 
Japan's military aggression in China ard the South Secs. 

VI. OKA's Political Activities. 

PP-29. OKA's personal part in the conspiracy 
eriscs from the fact thet from the time he became Chief 
of Section One, Neval Affairs Bureou, he was increasingly 
involved in responsibility for affairs of state. OKA 
(PP-27, a. T. 11343. 


G Ex Cea aero) 
. SIGUI a 
1 
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thet the plen was suoportcd cqually BY the Lry and Navy 
Tequestcd hir to cgree to the plan but TOGO again re- 
fused. On 1 Septerber 1942 TOGO resigned as Forcign 
Ministcr in protest cgainst the nage 

P2-25, On 20 ard 21 October 1942, OKA attended 
tno meetings of the Investigetive Committee of the Privy 


Council concerning organization of the Greater East 


Asia Co-Prospcerity Sphere in his capacity cs Chief of 
Naval Affairs Piceni a At the meeting on October 20th 
in answer to a question fror o comnittce rember, OhA 
strted thet the Southern occupicd areas in charge of the 
Navy werc principally Borneo, Celebes and New Guinea 


includíng Sunda Isles and Dutch Tiror. On 1 Novenber 
1942 the Greater East Asia Ministry was aatphisabede 

The sere day OKA wes cppointed a merber of the Connect- 
ing or Liaison Conmittee of the Greater East Asia Nini- 
stry, a position he held until 29 Decerber ease In 

addition, fron 22 December 1942 until 21 Povember 1944 

OKA was a nenber of the committee training essentinl 


e. 
personnel for Greatcr East Asia. 


PP-26. In Novenber, 1943, the Assembly of the 
Grenter East Asiatic Nations was held in Tokyo at which 


(PP-24. .c. Lx. 3646, T. 15760. 

PF-35. 687. T. 12093-4. 
687 (vage 16), T. 12071. 
90, T. 684. 
126, T. 759; T. 12095. 
120 (page 9-11), T. 750.) 


testified thet there was no b2sis for the rumor that he 


jan 
nzd power end influence among 2 so-called group. This 


is flatly contradicted by the evidence. Even beferc he 


was appointed Chief of the Naval Affairs Bureau he had 


becore a menber of the yourg officers' clique which wes 
meddling in politics and usurping the functions of the 
civil suthorities. Upon cross-excminntion OKA adrittcd 
that in Junc, 1938, as Chief of Scction One, he head 
weekly meetings with General KAGESA of the Military 
Affairs Bureau and KISHI, the secretary to Premier KONOYE 
for the purpose of exchanging information concerning the 
Chine Affair, end hearing explanations and rcports gitn 
regard to China fron KAGES/. who was 4 China expert. y 
KAGESA et that period was cngaged in an intrigue involv- 
ing Kao and Tung, former officinls of China's Forcign 
Ministry, who were brought to Tokyo to meet KAGESA and 
nroposed that Wang Chiang-wei should sue for peace on 
behalf of enina It is apparent that OKA was involved 
in this intrigue through his weekly meetings with KAGESA. 
The evidence shows that OKA was utilizing his position 
as Chief of Section One to participate in scheres by the 
young Officers' group relating to the China Affair es 
carly as Junc, 1938. Thus, ot an early date, he was 
(PP-29. 2. T. 33423. 


b. T. 33463. 
c. Ex. 2721-4, T. 23978.) 


involved both fren z military and a political point of 
vieu in the gencral conspiracy. 

PP-30. Agair, on 30 August 1938, OKA, as Chief 
of Scetior Cre, ond K/GES., as Chief of froy Military 
affairs Section, held 2 conference at which plans for 
the capture of Canton by the Arry and Navy were con- 
sidered, and it wes tentatively decided that since the 
ccpture of Carton wes only the epplication of overall 
rolicics it could be czrried out without prior consider- 
ction ty the Five Ministcrs' a a It wes also 
decided zt this conference thot since the Canton opcr- 
ction wes on action lying purely and simply within the 
Supreme Connard Spherc, a decision to leave the formal 
decision of policy to the Five Ministars' Conference 
night give rise to the charge that the prerogative of the 
fuprere Conpnand had been violated. ; On cross-exaninztio 
OKA stated that he did not renember this conference with 
KACES: ard did not think it took place because such 


matters as the capture of Canton were outside the scope 


of his duties. When the official record of the confer- 


erce was shown to hin he stated thet he had no recollec- 
C. 
tion whatsoevcr concerning it. The prosecution sub- 


mits thet OK.'s denial of recollection af a matter as 
(PP-30. a. Ex. 3874, T. 37433. 


b. rx. 3474, T. 37434. 
c. T. 33465-8.) 
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or the cœrmittec ard cnc on the [Rca aT 
his capzcity as Cricf of Section One, Naval Affairs 
3urc2u, was both a wenber ard o secretary of the Liaison 
Conrittec. The importance of tho secret Liaison Corrit- 
tee 1s shown by the fect that its rain functions were 

detecrrine tke outline of concrete execution by way 

Secclcration of the performance of matters decided 

the Conference of Five Ministers and to transfer ther: 
te each povernrent office concerned, to ogree on the 
agenda tc bz introduced to the Corfererce of Five Mini- 
sters erd to intreauce o2tters which the Third Cornittee 
for China desire to present to the Five Ministers' Con- 
fererce. The decision of the Five Ministersa' Corfererce 
ulder established the secret Licison Conmittee stated 
thzt the Conrittee was to be cbolished when the China 
2ffeirs Board was established. 5 However, it appecrs 
thet a sinilar Connecting or Liaison Connittce was sub- 
scequcrtly csteblished ir connection with the China 
affairs Board. OKs, in his capacity es Chicf of Section 
Onc, Naval Affairs Bureau, was appointed Secretary to 
this Connecting Coruittec of the China Affairs Board on 
21 Februsry 1939. Shortly after he became Chief of 
the Enval Affairs Burcau, he was again appointed a 
(p8-3). c. Ex. 3457, T. 37365. 


d. Ix. 3457 (page 16), T. 37350. 
c. Ex. 120, T. 753.) 


irportent ns this conference relnting to the capture of 
Canton is rot entitled to credence. It is apparent from 
the evidence, which is controvertcd solely by the un- 
supported denial of the accused himself thrt OK. zs 
using his official pesition to encourage aggressive 
tectics by the Army ond Navy in China and to prevent 

the political government of Japan from exercising its 
proper function. 

PP-31. On & July 1938 the Five Ministers’ 
Corferer.ce decidcd Japan's whole strength should be con- 
centrated upon bringing about the destruction or sur- 
render of the Central Government of hihi In order 
to carry out the above policy the Five Ministers’ Con- ' 
ference on 7 October 1938 established a secret Licison 
Ceerittee whose purpose was to accelerate the performanc 
of matters ogreed upon by the Five Ministers’ Conference 
in relation to the disposal of the situetion in Chira. 
The secret Liaison Connittce wos composed of eight 
rembers among whon were tha Chief of the Naval Affeirs 
Bureau end the Chicf of fection One of the Naval Affairs 
Bureau. Among the four secretaries of the secret cor- 
nittee was the Chicf of Section One of tha Naval Affairs 


Bureau. Hence the Naval Affairs Bureau had two ocrbers 


(PP-31. a. Ex. 3457, T. 37352. 
b. Lx. 3457, T. 37364.) 


————— 
member of the Connecting Corrittce of the Bureau of 


f. 
China Affairs on 21 Novenbcr 1940, and of its succes- 


sor, the Greater East Asia Winistry on 1 Novonber 1942. 

PP-32. On 9 February 1940 OKi received a 
decoration from the Nazi E If this was not 
in connection with his efforts to bring about the Tri- 
nertite Pact which was then being negotiated it was at 
least in recognition of the fact that he was favorebly 
disposed toward Nazi Germany. Furtherrore, OKA's 
stetercnt that he hed nothing to do with the Tripertite 
ite 4s contradicted by the edritted fact thet on 23 
January 1941 he mas appointed an Inperial Menber of the 
Germar-Italian-Japonese Mixed Experts Committee provided 
for by Article IV of the Tripartite ERCH which had the 
purpose of strengthening and executing the Tripartite 
Pact. 

PP-33. After OK’ becane Chief of the Maval 
affairs Burenu his political activities were enhanced. 
The accused MUTO who was Chief of the Arny Military 
Affairs Bureau testified that although the Ircperial 
Reseript of 1882 admonished nilitary cer not to inter- 
vane in politics, tho Wrr Minister was forced to take 
(PP-31. f. Ex. 120, T. 756. 


g. Ex. 120, T. 759. 


PP-32. a. T. 33453. 
b. T. 33417. 

c. Ex. 120, T. 757. 
Eso. 


aart in politics becausc he ztterecd the Cabinct Confer- 
pree 2s 2 stete minister 2-3 rust carry out the decision 
f the Cebinct. The Military Affairs Burecu was the 
olitical nochinery through which this wes done. Its 
function was to carry out politicel affeirs but not in 
politics dtacif. ‘The Feval Affeirs Bureau fulfilled 
the sare function with resvect to the levy Minister. 
Defense witness HOSHINA, zer.shiro, testified that wren 
necessary to regotiatc with outsiders in handling matters 
within its jurisdiction, 1t was custcrory for the Mavy 
Minister to do so through the Naval Affcirs Bureau and 
for that reason the Chicf of the Wavsl Affairs Bureau, 
as a matter of convenience in maintaining liaison, was 
frequently appointed courcillor or nerber of the various 
corrittees. . As a result OKA shortly after becoming 
Chief of the Maval Affairs Bureau w2s appointed a merber 
of the Bosrd of Admirals, standing follower to the Favy 
Minister in the Imperial Eeadquarters, secretary of the 


Fational General Kobilization Courecil, councillor of the 


Cabinet Plenning Boord, rember of the Connecting Conmittec 


of the China Affairs Bureau, councillor of the Bureau of 


Southern Colonization of the Overseas Affairs Ministry, 
Ca 


and councillor of the Burezu of Manchurian Affairs. 


(PP-33. a. Ex. 3454, T. 33122. 
b. Ex. 2737, T. 33307. 
c. Fx. 120, T. 755-7.) 


PP-}4, It is zpparent that OKA's duties 
tr. }iaison matters were wide ard diversified. His 
bare statement that.as Director of the Naval Affairs 
Bureau he received orders from the Navy Minister 
and carried out routine functions end was never in 
a position to assume any indeperdent responsibility 
vis-a-vis outside contactentt contradicted by the 
evidence, Deferse witness HOSHINA, Zenshiro testified 
that the Chief of the Naval Affairs Bureau drafts 
Plans for matters within his furctions and submits 
Shee to the Navy Minister for his Fetes It is 
obvious that such duties permitted the exercise of 
considerable discretion ard enabled OKA to become 
the sctive instigator and participant in the establish- 
ment of policies furthering the conspiracy as will he 
shown subsequently. 

PP-35. On cross-.xarination OKA statel that 
there is no instance of the Navy engrpging in positive 
activities with reference ta the IRAA. In early 
February, 1941, the accused MUTO as a councillor of 
IKAA stated that the Ariy pnd Navy would fully cooperate 
with the associatton in the future as in the past. He 
represented bath the Arry nnd Navy in speaking before 
P2-34, n, Ex, 3473, T. 33,386 b. Ex. 3468, T. 33,305 
Beeson oem A77 


In Januery 1939, while Chiof of Section One he had been 
appointed a Governnent Cormissioner on natters related 
to the Navy Ministry in the Diet and he was reappointed 
to this position annually until 1943. i It is to be 
noted that Section Four of the Naval Affairs Bureau had 
cherge of all matters gorcerning the disseninatior of 
knowlcdge relating to national defense ord metters con- 


cerning the guidance of orgonizations corrected with 


raval affairs, 


(PP-33. d. T. 33475. 
e. Tx. 75 (nage 2), T. €84.) 


———— aamŘħŘħŮĖŐĂsoMo I UO 


b. 
the IkAA. and hence must be deemed to have 


represerted the views of OKA who was olso a councillor 
of the uaa. 

PP-3é. On 4 April 1941 OKA as Chief of the 
Naval Affairs Bureau made an interim report to Premier 
KONOYE concerning the proposal by KONOYE to have 
Vice Navy Minister TOYODA accept a position in the 
new Cabinet as Minister of Commerce and Industry to 
cour.ter balance the appoir.tment of Lieutenant General 
SUZUKI os President of the Plarning Board. OKA 
reported that the matter as still. difficult to realize 


and KONOYE requested that he ask the Navy Minister to 


a. 
try once more to persuade TOYODA. This shows that 


OKA acted as liaison between the Navy Minister and the 
Fremier on tha matter of forming a new cabinet in 
which the proper balance between Aroy and Navy should 
be preserved. 
PP-37. As late as July, 1944, OKA acted 
as spokesran fer the Novy in trying to bolster up 
the TOJO Jabinet. An «entry in KIDO's Diary for 17 
July 1944 reletes the discussions pertaining to a 
reorganization of the cabinet and shows that OKA had 
attempted to induce Admiral YGNAI to accept a cabinet 
b. T. 33,266 


—— 


position in a last effort to save the Cabinct. 
Lefenre witress NOMURA, Naokuri, stated thet as Navy 
Minister in July, 1944, he érdered OKA to sound out 
YONAI as a prospective enbinet member and thet OKA 
acted solely urder his orders. Even if true, this 
does not alter the fact that os usuol in such cases 
OKA was the officicl chosen to represent the Navy 
ic political negotiations. 

pp-38, It is submitted thet OKA was not 
just a military puppet carrying out the orders of 
his superior officers. He wes one of the young officers 
sho continually pushed tte Janenese Government forward 
on the path of aggression. He ployed a large part in 
helping the Japanese military to encroach on the 
power of the civil authorities. Even though OKA 
was subject to orders frow the Navy Minister his 
position as liaison representative of the Navy in 
political matters crablea him to exert great influence 
over events, As will be shown later his influence 
wos always exerted in furtherance of the aggressive 
aims of the conspiracy. 

VII, OKA's Particiontion in the Canspiracy 
nc a Member of Imperia) erd Liaison Conferences and 


Privy Gouncil lectings. 
Pe-37, a. Ex. 1277, T. 11,372; Ex. 1278, T. 11,377 
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a. 
or eyercisa thc risht to vate. This is contradicted 


by the evidence of the Jepanese Centre) Liaison Office 
that OKA was present et Innerir] Conferences together 
with MUTO and TOLITA as n Secretary of the Conference 
for the purpose of giving explenations concerring the 
bills * which shows that he participated in the 
discussions, Further evijence that OKA actually 
participcted in the discussions is found in the record 
cf the Investigotion Committee meeting of 20 October 
1942 crcre he joined in a discussion with another 
comrittee cember as to what occupied areas in the 
South tere to be in cherge of. the mae 

PP-41. An cxample of OKA's attempt to 
eynde responsibility is the fret that he tastificd 
that he attended meetings of the Investivstion 
Committce of the Privy Council only es an explainer 
end did not participate in the decisions of the 
Committed es It is to be noted however thet in ot 
lecst one cast of which we heva record the mecting 
of the Investigation Committce on 28 July 1941 was 
followed x few hours ister on the same dey by a meeting 
of the Privy Council itself which urranimously ratified 
PF-40. ao. Ex, 3473, T. 33,412 

a bh. Ey. 1107, T. 10,140 


5 c. Lx. 687, (page 16), T. 12,071 
Fe-4l. oma Ta 33,414 


PP-39. Fror. the time when OKA beceme Chief 
of the Naval Affairs Bureau he participated in many 
policy making decisions by renson of his attendance 
at Imperial and Liaison Conferences and Privy Council 
Meetings. He testified that during the period he 
was Director of the Neval Affairs Bureau he attended 
the Imperial ard Liaison Conferences and Investigative 
Committee meetings of tha Privy Council with the 
exception cf three or four times when he was me 
The eviderce shows that he attended all four of the 
Imperial Corferernces during the crucial year 1941, 
Namely the conferences held on 2 July, 6 September, 

5 November and 1 Decguber 1941. s From January to 

July 1941, OKA attended twenty-four Liaison Conferances. 
In view of his staterint thet he was ebsent only three 
or four tines in all i he must have attended on equal 
number during the second half of 1941. 

PP-40, OKA testified that ha attended the 
Imperial and Liaison Conferences as secretary and tha 
Investigation Committce meetings of the Privy Council 
as explaincr rnd did not perticipate in the discussions 

HE 


E S 
3473, T. 3 


41,421 


cy 


— ————— 


[tre protocol concerning military cooperation of Japan 
and French Indo-Chira, - Unlike the prior Investigetion 
Committee meeting whirc all explainers were asked to 
retire: before the decision was Teached, OKA did not 
retire from the Privy Council meeting ond was present 
when all members signified their unanimous consent by 
standing coon accordingly, ORA must share in the 
responsibility for such decision. 

PP-42. OKA's statemcnt thet he attended 
meetirgs of the Investigotior. Committee of the Privy 
Council "orly in the company of the Navy Mirister as 


explainer,..in order to submit materials which he 


As 
necded" is a further example of his outright 


mendecity in etteupting to evede responsibility, It 

is sufficicnt to point out thet on st least two occasions 
of which we have record he ettendcd n meeting of the 
Investigation Committee of thc Privy Council at which 
the Navy Ministcr was not present. The first such 
instance wrs on October 1942 rhon the Investigation 
Committee met to consider matters concerning tht 
establishment of the Greoter Enst Asia ieee. The 
sccond wes on 18 August 1943 when the Investigation 
Committec met end unanimously npproved the draft of the 
PF-41, Di EY 650,00 7074) 


n c. L>. 650, (pnge 7} T. 7074 
PP-42. n. T. 33,414 


u e re 457, T. 12,094. 


trirty between Jepen end Thailand concerning the 
enncxation of Mrlay turritory by Thailond, At 
both of these mcectings SHIMADA was absent ond OKA 
Urs the sole representetive of the Navy who wes 
Prescnt, 

PP-43, Similarly, as to Lioison'Corferences, 
OKA himself testificd thet he ettended in order to 
mrke explenations and supply intern E It is 


obvious that this enabled him to exert considerable 


The draft on 
militery matters was done by the Army or Navy or the 
Supreme Command. ` Further confirmntion was given by 
TOGO on cross-exeminetion when he pdmitted that HOSHINO, 


EUTO end OKA in their capacity as secretaries oxplained 


the various plans and proposnls submitted nnd participoted 


C, 
in the debrtcs in the conferences. 


ri-42, C.a BH. 1279, 4. lÍ, g 
PP-43. a. Ex. 4473) T. 33,212 
b. Ex. 3444, T. 33,017 

s c. T. 36,084 
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not niloved dcven knowledge of military operrtions. 
1]Deeisions of the Linison Conferance involving affrirs 
2/of state hrd of course to be presented to the Cnbinet - 
ond, in proper case, to rn Imperinl Conference — but 
in pleost no instence did such a decision fril to 
pess through the Cabinet in the form in which the 
Conference had adopted it. Of course drefts of the 
decisions of the Lieison Conference tere plzays 
prepared beforehand - the mtters exnmined by the 
steffs of the ministers concerned and coordineted 
by the three secretories before they were submitted 
to the enteren AFS 
PF-45, It crn be seen from this thnt OKA 
yq[ond LUTO rs the lirison officers batwecn the Army end 
15 | nevy ħnd come to occupy a position of paramount 
1sjimportance. Their duties es stated by the occused 
17 | MUTO were to rvoid any misunderstanding of ection and 


18 | to coordinrte the efforts of both the Army and Navy 


prensa with the Premier, Foreign Minister, and 
B. 
Finance Minister. 


x | 
vIr. J 1s March t South. 

PP-46, During the period when OKA was 
attached to the Naval Genernl Steff, and Naval Affairs 
PP-44, b. Ex. 3646, T. 35,678-9 
FP-45, n. Ex. 2240-A, T. 16,123 
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PP-44, The Li-ison Gonierinere entce fror 
the time of the first KONOYL C-binet vhen it becrLe 
necessery to cstrblish so. e licison betveen the 
ı ilitery Eigh Comand enc the Cebinet. They hed no 
constitutional existence rnd their decisions in a 
foris1 sense h-d no weight but since the decisions 
were trected rt the ti:e ps binding upon tiose present, 
in prectice they had grert meter a TOGO's testinony 
rs to the Lirison Conferences is very significant:- 

"Since the Arty end N-vy Vice Chiefs of 
Steff vcre rlrost-rlways in rttend-nce before the 
NPr end since of the three secreteries (Chief Secretory 
of the Cabinet, secreterics of Military end Nrvel 
A4ffrirs Burenus) tro rere militery sen, it cen be 
ascen how strong the Trilitrry influence in the conference 
vrs. Indeed, the fret of the esteblishrent of such r 
conference is proof of the fret thet the rilitery 
euthorities vere not cnly interfering in politics 
but nere exercising such inflcence rs to control end 

cirect the nationnal policy, pnd thet soio coordinetion 
ues necdcud, but while the military rembers of the 
Lirison Conference exercised greet influence in the 
rffeirs of state, the civilirn merbers exerciscd 

very little or none on militery rffrirs, -nå vere 


ai~44, n. Ex. 3646, T. 35,677 
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Bureau, he was e member of the over~211 conspirecy 
which planned and executed the expansion and aggression 
of Japan toward the south. 

PP-47,. On 26 July 1940 the second KONOYE 
Cebinet defined Japan'a basic netional policy according 
to which Japan was to construct a new order of Greater 
East Asio built upon the firm solidarity of Japan, 
DecenuRetgod Crineswitnnpanuea a ¢ 

PP-48. Pursuent to this policy Jepan made 


demands on Frence for the possage of Japanese troops 


through the province of Tongking in northern French 


IndeChina, the use of nirfields in Tongking end the 

stetioning of troops and provision for the transportstion 

of arms nnd ammunition. The ultimatum werned thrt if 

no immedirte reply wes received, Jepan would resort 

to tha use of force. The French Arbessedor strated 

thet acceptance of these demands would be the equivelent 

of o decloretion of wer by France ngainst hives 
PP-49. Navy participetion in this mtter 

is shown by defense witness ABE, Katsue, tho testified 

thet ns Chief of the Navel Affoirs Bureau, from October, 

1939, to October, 1940, he repriscntcd the Navy in 

conferences vith the Army nnd Foreign Office rs to 


PP-47. r. Ex. 541, T. 6271 
PP-48. e. Ex. 620, T. 6886-7 


securing the cooperrtion of French Indo-China. 


Further evidence thet the plan for the Seuth Seas 
involved uwltimetely the use of military operations is 
evident from the stetemcnt of 10 August 1940 by 
Prince FUSHIMI, Chief of the Navel General Staff, 
to the Ecperor thet the Wevy wished ot prasent to 
avoid the use of farce ngainst the Netherlands Indies 
erà Singapore and thet, since et least eight months 
rirc ceeded for preparctian efter r decision for wer 
wes mde, thc liter srp cee the wee This made 
At epperent trat Japen would resort to wrr to achieve 
her rims in the south rhen prepnrretions were complete. 

Pe-50. On 22 September 1940 the Japanese 
Arny started thc atteck on the Tongking border 
constituting the first ect of military aggression by 
Japan eg2inst French Indo-China. On the foilowing day 
rezch Ind>China yicldcd to force and rgreed to the 
Je panese Arry and Navy CEE including the right to 
stetion 32,600 troops in Indo-China” end to snchor 
ane warship in Haiphong Aos 

n. Ex. 3015, T. 26,871 

hi Bes 29a Fo oF 1718 

re. Ex. 620, ‘7, 69 3; Ex. 621, T. 6830 

b. Ex. 625, D 6763570 

c. Ex. 620, T. 6951-2 


THE PhHESIDLIi.T: We vill edjourn until helf- 


Vhereupon, nt 1200, œ recess was teken.) 


up the Naval espionage crganization which was later 
shown ta be functioning in the South Seas in 
October, 1942.° 

PP-52. On 25 October 1949 Delegate SAITO's 
secret telegram at Batavia to Foreign Minister 
MATSUOKA betrayed that the real purpose behind Japan's 
efforts to lease oil fields ín Indonesia was to 
establish military bases “from the point of view of 


military operations against the Dutch."®* 


That OKA 
participated in this southward advance of Japan is 
further shown Ly the fact trat he was anpointed 
Secretary of the Overseas Colonization Investigation 
Council on 2 August 1939,°° and together with KUTO 
became Councillor of the Bureau of Southern Coloniza- 
tion, Overseas Affairs Hinistry on 26 December 1940.° 
Alse, on 17 Morch 1942 he and MUTO were both appointed 
members of the Organizing Committee of the Sovthern 
Develapment Bank.°* 
PP-53. A Liaison Conference was held on 
13 January 1941 shich was attended by OKA as Chief 
of the Naval Affairs Bureau and MUTO as Chief of the 


PP-51. 
a Ey. 1325, T. 11885. 


PP-52. 
Ae Les ERa DEEA 
b. Ex. 120, T. 793+ 
— $F : 
(i oi 130. nA 759; Ex. 118, T. mae. 


AFTERNOON SESSIGN 


The Tribunal met, pursuant to recess, at 1330. 

MARSHAL OF THE COURT: ‘The International 
Military Tribunal for the “ar East is now resumed. 

THE PRESIDENT: Comnander Cole. 

COMMANDER COLE: If the Tribunal please, 
continuing with paragraph 51: 

PP-51. By virtue of his official position 
es Chief of Division Three, Naval General Staff, 
from 15 October 1939 ta 15 October 1940, OKA is 
chargeable ~ith participating in the planning and 
execution of this military advance into Indo-China. 
The accused OKA admitted that the Naval Cenaral 
Sta‘f handled operation plans™' but claimed that 
Division Three of Naval General Staff had charge of 
gathering and investigating military intelligence 


and was not connected with operations. However, 
it appears that OXA was also a member of Naval 
Staff in Imperial Readquartere’’ and as such he is 
responsihle for the move into Indo-China. Also as 
Chief of Division Three OKA is responsible for setting 
PP-51. 

a. Ex. 3473, T. 33415. 


h. Ex. 3473, T. 33384. 
ci Ex. 120(6), T. 750. 
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Army I'4litary Affairs Rureau.”* The presence of OKA 
ang MUTO at this and a greet many other Liaison 
Conferences is indicative of their active collabora- 
tion. There is no evidence of what took place at 
this Conference other than an “exchange of e e 
but it may be inferred that the conference decided 
to authorize the preparation of military currency to 
be used in certain unspecified areas since three days 
later on 16 January 1941 the War Ministry requested 
that such currency plates be prepared at once.” 
PP-54, That Japan's interest in Indo-China 
and Thailand was entirely military was mada apparent 
in the Liaison Conference of 30 January 1941, attended 
by both OKA and MUTO™ which decided the policy toward 
French Indo-China and Thailand.” The main outline 
of this policy as shown by an entry in KIDO's Diary 
was to establish Japan's leading position in Indo- 
China and Thailand by utilizing the fact that these 
countries had accepted Janan's arbitration prososal 
to contribute to the preparations for the southward 
policy; as part of these preparations the lavy con- 
templated the use of Camranh Bay ang the air bases 
BED 1103, 7. 10056. BEE y 1103, T. 10058. 


D. Ex. 1103} T. 10056. b. Ex. 1303, T. 11744; 
c. Ex, 852, T. 8451. Ex. 3658, T. 36231. 
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near Saigon. As the real purpose covld not be stated 
onenly, it was decided to disguise them as "preserva- 
tion of trade and communications" end "security 
against war between Indo-China and Thailand." " The 
evidence of KIDO's Diary in this point is con*irmed 
by defense ezribit 3658 which purports to be the 
actual decision of the Liaison Conference and states 
thet if unavoidable Japan will resort to arms against 
french Inio China.S" 

PP-55. That OKA was in favor of this policy 
of using so-called artitration to eyert pressure in 
achieving the southward advance is further shown hy 
the fact that on 6 Februar’ 1941 re was anpointed a 
follover to the Inverial Commissioner arbitrating 
the dispute on the border batween Siam and Indo-China.** 
The conduct of Japan in this arbitration proceeding 
was such as to lead British Ambassador Craigie to 
inguire of HATSUOKA whether Japan did not erpect 
eyorbitant compensation for acting as mediator in the 
Siam-Prench Indo-China dtsputese 

PP-56. On 3 february 1941 OKA and HUTO 


attended a Liaison Conferenco®* which arrived at a 


PP-34. PP-56, 
ae Ex. 1303, T. 11744-5. ° 5: Ex. 1103, 
d. Ex. 3658, T. 36231. T. 10058. 
-55. 
BEI 120 TEEST 
b. Ex. 1046, T. 9813. 


from Ott concerning military prenarations in Japan 
Stated that the Navy was vigorously preparing for 
ep attack on Singapore; preparations were exnected 
to be concluded by the end of May.°* In April 1941, 
Imperial Eeadquarters decided upon an Army and Navy 
policy coucerning measures to be taken in- the South 


anc stated that in certain circumstances it would be 


necessary to resort to arms in carrying out national 
policy in the South. ™ OKA as a nember of the 
Departrent of Naval Preparedness Examination, Imperial 
Neadouarters and also as an assistant to the Navy 
Finister in Imperial Headouarters®* shares the 
responsibility for this decision. 

PP-58. In April 1941 the Planning Board 
issued a confidential pamphlet entitled "Outline of 
Pungemental National Policies" which included a 
Cabinet eecision of 22 January 1941 relating to the 
Sundamental principles of Japan's >novulation policy. 
The plan stated that it was the mission of the Empire 
to establish the East Asia Co-prosperity Sphere and 
to accomp ish this mission it was necessary to increase 
the population quickly, enhance its quality and to 
PEIZ 5 576, T. 6678. 


b. Ey. 1305, T. 11751. 
c. Ex. 120 (page 6), T. 750. 


@ecision to be used as instructicns or references 


by MATSUOKA in his negotiations vith Germany, Italy 
end the Soviet Union during his Evropean visit. ` 
The document provided that Japan would ba the political 
leader in the Greater East Asia Co-prosperity Sphere 
ang world be responsible for the maintenance of 
order in those areas. The people living in those 
ereas, in principle, should maintain independence 
or be made independent, but the people in the 
districts roa in the possession of Rritain, France, 
Holland, Portugal anc others, who axe incapable of 
being independent, were to be permitted to have a3 
much self-government as possible in accordance with 
their ability under the guidance of Jepan. Economic- 
ally, Japan would reserve preference over the 
defense resources of those districts but in other 
commercial enterprises the Empire would adopt the 
principle of open door en? equal op ortunity. Accord- 
ing to this document, the world was to be divided into 
four great blecs among which vere the Greater East 
Asia bloc under Japan and the European bloc {including 
Africa) under Germany.” 

PP-57. On 24 March 1941 a report to Ribbentrop 
PP- 


D. Ex. 3657, T. 36213. 
c. Ey. 3657. (pere 2), T. 36713. 


correct distribution of Japanese emigrants to 
secure lcadership over the races of East Asia.°* OKA 
as a Councillor of the Planning Board on this date 
shares the responsibility for this document. 

PP-59. The invasion of the Soviet Union by 
Germany on 22 June 1941 accelerated the Japanese move 
to the Sovth. Three days later, on 25 June 1941, 
OXA and KUTO attended a Liaison Conference which 
adopted as official policy that a military union 
should be established with Indo-China as soon as 
possible which would stress the establishment or 
use of air bases and harbor facilities in certain 
areas in Injo-China.and the stationing of troops in 
the Sovthern part. Failing that, it was decided 
that Japan sould attain her objective by force, for 
which preparations would be made in advance.** OKA 
admitted attending a Liaisan Conference which dis- 
cussed such matters.°* On 2 July 1941 thia accelerated 
program raceived official sanctior. in the Imperial 
Conference which decided that Japan should adhere 
to the principle of establishing o Greater East Asia 
Co-Prosperity Sphere nnd should step up the southward 
advance. Japan should accomplish the execution of 

22-59. 


Da ES 865, T. 0807-10; o. Ex, 1306,7.11753. 
pe oar T. ChIn.e3 Py ONS T 10327 _ 


b. T. 33490. 


the schemes against French Indo-China and Thailand 
and for this purpose preparations should be made Zor 
a war with Britain and the United States.°° OKA 
ottended this meeting of the Imperial Conference. 1" 

PP-60. On 7 July 1941 at the request of the 
accused MUTO a draft of reply material was submitted 
to the Foreign Office for use by Ambassador NOMURA 
in replying to questions of the United States Govern- 
ment concerning the French Indc-China problem. In- 
eluded in this document were draft instructions from 
the Navy stating that it was quite dangerous if the 
matters especially as regards the North leaked through 
to the United States too early,®* 

PP-61. Pursuant to the decision of the 
Imperial Conference on 2 July, Japan presentad its 
demands to the French Government on 14 July 1941°° 
and threatened that if France did not accept by 


b. 
July 20, force would be used. On 28 July 1941 both 


OKå and MUTO attended n meeting of the Inquiry 
Committee of the Privy Council which decided that 
Japan and France should conclude a Protocol for the 


Pp-59. PP-61. 
c. Ex, 588, T. 6566; a. Ex. 646, T. 7055. 

Ey. 799, T. 7904. b. Ex. 640, T. 7037. 
a. Ex. 1107, T. 10140. 


pe-60. 
a. Ex. 3458, T. 17420. 


Indo-China." Japan had thus gained a military and 
aval base to use as & concentration area and jumping 
ff ports against the Netherlands Indies The use to 
bich the tase would be vut was soon evident. 

PP-63. In Aurust 1941 the accused SUZUKI 
and the Planning Board heard that the Navy was dis- 
rantling 011 well equiprent in Japan to ba taken 
south for use in exploiting the oil fields of the 
areas to be occupied. OKA both as a Councillor of 
he Planning Board and as Chief of the Naval Affairs 
Bureau rust have been avare of this, 

Pp-64, Th- prosecution submits that during 
his period OKA in his capacity as Chief of Section 
three, Naval General Staff, and subsequently as Chief 
pf the Naval Affairs Bureau was actively engaged in 
the planning and execution of Japan's aggressivo 
policy in the South. 

IX. Herotiations with the United Statas. 

PP-65. The negotiations betwoen the United 
}tates and Japan commenced in April 1941. The pro- 
josal for a Japan-American understanding submitted by 


ull to NOMURA was recatved in Tokyo on 17 April 1941,°° 


PP-62, Pp-65. 


a. Ex. 651, T. 7079. . Ex, 2866, T. : 
b. zx. 6394, T. 7032-3 C 7 1 Te 25695 


wP: 35309-1. 


common defense of French Indo-China and military 
cesneration.®" At this meeting War Binister TOJO 
stated that the penetration into northern French 
Indo-China the previous year was concerned with the 
Chiang regime and hence its aim was different from 
that of the present’ penetration; although Japan would 
be made responsible for common defense vith French 
Indo-China by the present agreement, the area of 
Japan's military activities would not be EAE CA 
A few hours later on the same day a Privy Council 
meeting vas held at which OKA was also present which 
unanimously apnroved the protocol between Japan 

and french Indo-China. The protocol provided that 
the French Government should consent to the dispatch 
of a necessary force of Japanese Army troops, war 
vessels and air forces to southern Indo-China, the 
use of Siemreap and seven other places as air bases 
and Saigon and Camranh Bay as naval bases, and the 
right of quarterinz, maneuvers and training of tha 
Japanese Army.°* 

PP-62. On 29 July 1941 Japan and the Vichy 


Government signed the Protocol for joint defense of 


Pp-61. 
c. Ex. 649, T. 7069. 
d. Ex. 649, T. 7072. 
e. Ex. 650, T. 7074-7. 


re 
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Immediately upon recoipt of this proposal and on the 
same date a joint conference of high government and 
military leaders including OKA and MUTO was convened 
by Premier xonove.°* It was decided to accept such 
a proposal but only on certain conditions as follows: 
It was to be made clear that there was to be no in- 
fringement of the Tri-Partite Pact and that the object 
of tha negotiations was to promote world peace and 
not to relieve the United States of her commitments 


jin the Pacifje and allow her to increase her support 


of Pritain; also clearer impression must be given to 
the idea of building a new order." 

Pp-S6. OKA and HUTO attended Liaison 
Conferences on 3 May, 8 Hay and 12 Mey 1941°° which 
presumably considered tha United Stotes proposal. 

On 12 Hay 1941 NOMURA presented to Hull the draft of 
the first Japanese proposal which made it plain that 
the obstacle to reaching an agreement was the diver- 
gence of views as to the extent of Japan's obligation 
under the Tri-Partite Pact, the solution of tha China 
Affair and Japan's expansion to the South. As to the 


Tri-Partite Pact Jopan maintained that it was purely 


PF-65 PP-66. 
a. Ex. 1103 


b. Ex. 2866, T. 25,694. 
i i T. 10,000-1. 


Bh SBS yi 
c. Ex. 2286 T. 25,697. 


defersive but proposed that its obligations of 


military assistance under it would bo applied under 
Article 3 of the Pact. In respect to the China 
affair, Japan proposed that the United States should 
acknowledge the KONOYE three principles of neighborly 
friendship, joint defense against communism and 
ecoromic cooperation together with the principles 
set forth in the treaty with Nanking and the Joint 
Declaration of Japan, Manchukuo and China. The 
explanation also proroesed that if Chiang did not 
accept United States advice to negotiate, the United 
States should ciscontinue her assistance to hin. 
“ith respect to the southward expansion, the matter 
of refusing to acquiesce in a transfer of southwest 
Pacific territory was dropped.” 
PP-67. OKA's participation in the prepara- 
tion of this document is shown by the testimony of 
the accused KIDO, who stated that the roraign Office 
drafted the original formula for a Japanese- 
American uncerstanding and that OKA was an assistant 
at the tire the formula was drawn up although he did 
nat take a leading part.®* Irrespective of whether 


pp-é6. 
b. Ex. 1079, T. 9891, 9994-9903. 


PP-67. 
Pe=62- T. 31737-8. 


that there was no hope o* overcoming the obstacles 


to a japan-United States agreement. 


OKA was one of the “ectivist groups of young 
officers in the Army and Navy" mentioned by 
VATSUOKA as those who opposed the policy of 
serious discussion of the American proposal,» it 
is at least obvious that as one of the authors of the 
Japanese proposal he was opposed to making conces- 
sions which in any way interfered with Japan's 
aggressive program. MATSUOKA's own motive in 
negotiations, as he informed Ott, was only to post- 
pono or prevent United States entry into the war 
and to prevent increase of assistance to England.°' 
PP-68. The fundamental inconsistency in 
the negotiations with tho United States was that 
throughout the whole period that a peaceful arrange- 
ment was being sought by NOMURA and Hull, the con- 
spirators in Japan were actively continuing their 
program for expansion in China and in the south. 
This became apparent when the Imperinl Conference of 
2 July 1941 decided that regardless of any change in 
the international situation Japan would continue the 
southward advance even if it meant war with Britain 
and the United States.** The decision of this 
Imverial Conference which OKA aitaa indicated 


PP-62. PP-68. 
ee Ex. 1068, T. 9886. a. ax. 588, T, 6566-8. 


C. Ey. 1072, 4, 9910 ha Exe 110%, I. 10,140. 
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PP-69. In spite of the fact that the con- 
tinuance of aggressive tactics as ssntioned by the Im- 
perial Conference of 2 July 1941 rendered an agreement 
with the United States almost impossible, the consuira- 
tors continued to negotiate with the United “tates. 
The original Japanese proposal af 12 May 1941 had been 


answered by a counter proposal from Hull on 21 June 


a. 
1942. An excerpt from the KONOYE ?'emoirs shows that 


Joint conferences were held an July 10th and 12th. At the 
joint conference on the 12th the Army and Navy made a 
jJeint statement which provided that Japan's attitude 
toward the Puropean Yar should be determined according 

to treaty obligations, the three KONOY™ principles should 
form the basis for dealing with the China question, 


„maorica could recommend an armistice but should not 
intervene and Japan should reserve her right to use 


farmed force in tha Pacific in case of need. It is 


to be observed that again the army and navy had laid 


down as part of their terms the three conditions which 
prevented the successful termination of negotiations, 
amely, the Tripartite Pact, the salution of the China 
juertion and Japan's armed aggressian in the South. 


pP-69. a. Px. 1092, T. 10,001-3. 
b. Ex. 2866, T. 25,746-7 


PP-70. That this joint statement of the army 
and navy was in fect prepared by Director of Navy 
affairs OKA and Director of Military Affairs MUTO is 

‘ stated in an entry in KIDO's diary for 15 July 1941. 
soth EONSYE and MATSUOKA approved of the formula, but 

4 the latter wished to instruct NOMURA to first reject 

; the oral statement of Hull of 21 June 1941, whereas 
OKOYE wanted the revised formula to be wired to NOMURA 

s at the same time as the rejection of the oral statement 

io |lest tre United States assume that negotiations wera 

11 Siscantinued. Nevertheless MATSUOKA wired instructions 

12 {to NOMURA ahich precipitated a Catinet crisis. r The 

13 fact that bath sides had agraed to the revised formula 

14 þrenared by OKA and MUTO shows that OKA and HUTO exer- 

13 pised great influence over the whole course of the nego- 


Sh dations. 


a BP-2]. The accused OKA on direct eyamination 


a }tated that it was not within the province of his depart- 
Ld 
ient to prepare such a formula and that the Director of 


= bureau could not be responsible for drafting the com- 
G lete formula for the graen It is to be noted 
a hat OKA never expressly denied thet he and MUTO to- 
i ether prepared the original Japanese formula; he merely 


a enied by inference that he could have prepared the 


lp-70. a. m. pfa Ja 10,161 pp-70. b. Se. 1115, T 


a0, ives 


this ard oe that OKA appeared very happy at the 


is of no value since at best it merely shows that OKA 
hoped to achieve the aims of the conspiracy by diplo- 
matic methods. The prosecution submits that OKA's 
whole participation in the negotiations shows that he 
zas one of the leaders anong the conspirators whose 
insistence upon Japan's adherence to the Axis and con- 
tinued aggression in China ard the South Seas rendered 
the negotiations fruitless almost from the start. 


Y. The Formulation by OKA and MUTO of Japan's 


Peace Term: with China. 


developments. 
PP-73. It is contended that this evidence 
| 


xi PP-74. Further proof that OKA and MUTO ac 


13: the liaison officers of the army and navy were jointly 


| 


14, 4influential in matters of State policy is provided hy 
17 |erhibit 3456, a top secret memorandum of the Foreign 
18 [Office rhich shows that OKA and MUTO on 6 September 
191194] held a conference at the official residence of 


%İthe Foreign Minister and stated the basic terms for 
N settling the China Affair. The document provided that 
a the Chungking Government should join the Nanking Gavern- 
i went and that Japanese troops should be stationed in 


w 
F-72. c. Sx. 3472. T 33,347 
3 


formula alone, a fact which was never alleged by KIDA. 


OKA also asserted that KIDO on direct examination had 


denied the construction placed upon exhibit 1315, the 
D. 
extract from his diary. 


An examination of the record 
shows that ewhibit 1115 referred to alterations in the 
original formula made by OKA shortly before 15 July 
1941, whereas KIDO's testimony on direct examination 
was that at the tine the original formula was prepared 
in April 1941 OKA was an assistant, although he did not 


Cc. 
take a leading part. 


It is submitted that KIDO's 
statement does not in any way impair the validity of the 
facts sat forth in his diary (Ex. 1115), relating to 
OKA's share in preparing the revised formula of 15 July 
1941 but merely reveals the additional fact that OKA 
was an assistant in preparing the original formula of 
April, 194}. 

PP-72. OKA has testified that in August 194) 
he was ordered by-QIKAWA to have a merchant ship ready 
to take KONOYE ta a personal conference with hoere SAIE i 
Defense witness OIKAWA confirmed this and stated that he 
had unofficially selected OKA as a naval attendant in 
KONOYE's suite because of OKA's intense interest in the 


b, 
negotiations. Defense witness TAKATA also confirmed 


PP-71. b. T. 
ic. Ty 


Fp-72. b. Ex. 3470. T. 33.331 


es 


1 âS well as in certain districts 
B. 
of the Mongolia-Sinkiang Area and North China. 


Amoy and Hainan Islands 


FP-79. This document represents the maximum 
concessions ‘which the army and navy were able to agree 
upon through their liaison officers, MUTO and OKA, in 
the negotiations with the United States. Throughout all 
the later negotiations Japan clung tenaciously to these 
terms relating to China. At the Imperial Conferenca 
held the sane day on 6 September 1941, Japan's minimum 
demands ss to China to be fulfilled in her negotiations 


with the United States were stated as follows: Tha 
12 |United States and Britain will neither meddle in nor 
13 interrupt the disposition of the China Incident; the 
14 Purma Road will be closed and the United States and 
15 Britain will give Chiang's Regime neither military nor 


economic support; particularly regarding the stationing 


pf the Imperial forces under the new arrangements be- 


a. 
ween Japan and China, Japan shall adhere to its Necessity 


fimilar terms and conditions were subsequently incorpora- 
cd in eyhibit 1245-F which contained the proposed terms 


f peace with China handed to Ambassador Grew in Tokyo 


22 
Wn 22 September 1941. There tarms provided that for 


. a. Ex. 3456, REECE 
- a. Ty. 588,'T. 656b; €x. 779, T. 7904 
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purpares of cooperation against Communism Japan should 


bave the right to station troops and naval forces in 
certain areas in China for a necessary period to accom- 
plish these E The accused MUTO himself on 
cross-examination had to admit that there was no threat 

Japan of Communism infiltrating from Borneo, Sumatra 

tre Philippines which tmuld require the garrisoning 

Feinar Tetana e The real purpose of the troops on 
Hainar. was subsequently revealed when they were used to 
invade Malaya on 8 December 1941. 

PP-76. The decision of the Tzperial Confer- 

ence on November 1941 apain reiterated in Proposition A 
the demand thet “Among the Japenese troops dispatched 
to China for the disposal of the Chinese Incident, those 
in the designated areas in North China and Vongolia and 
on Fainén Island will be stationed there for a certain 
necessary time after the establishment of paace betreen 
Japan and China. Simulteneously with the establishment 
of peace, ve shall commence to withdraw the rest accord- 
inç to a separate agreement betv:een Japan and China, and 
with the stabilization of public order this will be con- 
plete¢ within two years." A note appended to the deci- 


sion stated that "If the United States should make an 


PP-75. b. Px. 1245-F, T, 10,792 
c. T. 33,196 
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that in view of the Imperi#] Conference decision of 6 


September which the Navy had approved,’ the Navy could 
not say so and accordingly the Navy Minister will propose 
to leave the decision in the hands of the Premier at the 
conference nert ree The following day, 12 October 
1941, at a conference at the Premier's private residence 
at Ogikubo between the Premier, War Minister, Navy 
Minister and President of the Planning Board, TOJO 
stated that there ras absolutely no hope for g success- 
ful conclusion of the diplomatic negotiations since ít 
was impossible to withdrau the troops from China. 5 
Navy Minister OIKATYA stated that the time had come to 
determine on peace or war and he would like to leave 
the decision entirely up to the Premier. If they were 
to seek peace they should go all the way with it. If 
there vas to be war it must be determined then and 
tint In other words the Navy Minister was not com- 
pletely opposed to war but wes merely opposed to post- 
poning the decision any later. The deadlock between 
the Premier and War Minister continued and as a result 
the ermy took tho position that the navy must declare 
itself, since if tho navy says she cannot go to war a 
1148. T. 10.253 


a. Fx. 
b. Sx. 1148, T.-10,253-6 
c. Ex. 2913, T. 25,863 


PP-78. 


nquiry ae to the necessary tert, it will be replied 
B» 
‘hat our aim will be approximately 25 years." TE Ie 


io be noted that Proposition D as actually subsittec to 


lull on 2C November, 1941, elthough it mentioned cithdraral 


f troops from French Indo-China upon the restoration 
hf peace between Japan and Chine or the establishnent 
nf en equitable peace in the Fecific erea contained no 
promise whatever to withdrar troops from Chine itself. 

PP-77. The prosecution submits thet the 
pripinal statement by OKA and MUTO of the terms of peace 
or China se contained in erhibit 3456 represented one 
f the chief obstacles to the successful termination of 
nepotiations with the "nited States. The stationing of 
roops in certain areas of Chine remained a fundamental 
nrineiple of Japancee policy throurhout the entire 
Jarot iations 

XI. The Fall of the KFONOY® Cabinet. 

PP-78. Fremier KONOYR has set forth the fects 
nerteaining to the resignation of the Third KONOYE Cabi- 
net in several documents. À statement dictated by hin 
ays thet on Il October 1941, OKA told KONOYS thet with 
he exception of the Naval General Staff the breins of 
he navy did not want war vith the United States, but 
pP-~726. e. Ey. 779, T. 7904: Er. 588. T. 6566 


b. ™x. 1245 M, T. 10,811-4 
Seige BT 331 Of 
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colld be Yound to dissuade the subordinate aroy 


officers. MUTO called on Chief Secretery TOMITA and 


requested thet tha nevy be asked to make a definite 
d 


stctement. Thereupon, Chief Cabinet Secretary TOMITA 
spoke to OKA concerning the matter on 14 October 1941, 

and OKA stated that the navy could not gey in any formal 
manner that it did not wish wer but covld only say thet 


e. 
it was up to the Fremicr. 


PP-78. d. Bx. 1148, T. 10,263 ` 
e. 4x. 3446, T. 33,050 


PP-79. It is to be noted that the accused 


OBA gave n slightly different version of the conver- 
sation on Octaber 14th, He stated that TOMITA ex- 
Presscd the vice that it vould be difficult for the 
Navy to state it would be unable to fight apd then he 
(OKA) agreed with nin, This version of the conver- 
sation is contradicted by the statement dictated by 
KoacvE as well as by the KONOYE EARLS Further- 
core, defense witness TOMITA docs not mention any 
such conversation on Octaber 14th but states on the 
contrary that on Octobr 12th it was OKA rho volun- 
teered the infora-tion that the Navy could not de- 
cide whether to eRe 

PP-80. The accused OA on the stand stated 
that the description of the conversations on or about 
October 12, 1941, given by KONOYE shows that OKA's 
Participation in the negotiations was werely his 
official acts as liaison officer and that OXA vas 
only delivering cessages of higher officials. De- 
fense ritness OLiAWA stated that when OKA told TOMITA 
that the Navy could not fight he was conveying the 
intention expressed by OIXAWA as Navy Pee 
SP 3.397; 2: 33,495 a ag 
b. Ex. 1148, T. 10,250 b. Ex. 3470, T. 33,343 


c. Ex. 3446, T. 23,050 
d. Ex. 3467, T. 33,301 
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Tt is significant that when the déaé- 
losk between KONOYE, TOJO and OIKAWA was reachcd on 
October 12 the attempt to settle the matter was made 
by negotiation between OKA, SUTO and TOMITA. ‘his 
indicates that @XA had considerable influence on the 
dseisions made. When called upon by KUO tc take a 
position onc way or another, OKA refused end left the 
decision to KONOYE.” aUro on cross-examination tes- 
tified that at his conversation with TOMITA on 14 
October 1941, it appeared that in view of the atti- 
tude of the Navy it would be impossible for the War 
Minister to hold back those pisin the War «winistry 
who advocated a strong policy. The accused TOJO on 
cross-examination confirmed this when he stated that 
OIXAWA's insistence upon continuance of negotiations 
was a case of evasion of A S The accused 
TOGO on cross-cxomination stated that KONOYE said the 
Navy was familiar with its naval strength but KONOYE 


was in no position to decide and thus the attitude of 


d 
the Navy vas cowardly. TOGO added that the Navy en- 


trusted the decision to the Premier 2s to whether the 
negotiations should be mntinued but thcre was nothing 


said by the Navy about entrusting to the Prepier the 


2 a 3346. T. 33,991 ci T, 36,524 
emer las Gl nl 353862 
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Etion- oT Felsxing the teria set up by mE | with grcater vigor. An incrcasing number of Lizison 
e 


of the Imperial Conference of Septcrber 6th. 

PP-32, On 16 October 1941, the KONOYE Cabinet 
resignéd and on 18 October the TOJO Cabinet ras forned 
with OKA retaining his position as Chief of the avol 
4ffairs Bureau The prosecution suboits that OSA's 
participation in the political maneuvers preceding the 
fall of the KONOYE Cabinet indicates that he had ən 
intimate knowledge of the plans of the conspirators 
lezding to war. His willingness to serve in the TOJO 
Cabinet is anple proof that he was willing to plunge 
Japan into war, as furthcr shorn by his subscquént 
conduct. 

XII. The Decision For Yar. 

PP-33. as early as 6 September 1941 the 
problen of ottacting Pearl “arbor was debatcd at the 
Naval War College. It is inconceivable that OA did 
not have knowledge of this since of the forty-one top 
ranking Naval officers who at<cnded, two officers 
(Captain TAKATA and Contander SHIK1) were from the 
Naval affairs Be 

PP-84. Fron the tiuo of the formation of 
the TOJO Cabinet the prcparations for war vont forwerd 


PP-8]. c. T. 25,869 
eiza: n Ex. 282 T. 685 
PP-da. a. Ex. 809t5), Te 11,230 


Confercnces nerc held to consider auestions of funda- 
cental Bouter: OKA and LUTO attended all of these 
E At the conferences reports were rée- 
ecived of the progress of negotiations with the 
United States frou the Military and Noval Attaches in 
tashin eona 
PP-85, Tho decisions reached at these Liai- 
son Conferences have been set forth at length in the 
Gencral Summary of thc prosecution case. Attention 
is directed to the Lieison Confercnce of 1 and 2 
Noyenbcr 1941 which adopted Proposals A and B to 
the Liaison Confercnce of 11 November 1941 when the 
draft of the “Principal Reasons Alleged for the 
Comuencenent of Hostilities against the USA and 
Britsin" was a to the Liaison Conference of 
13 November 1941 which decided that aftcr the break- 
dorm of negotictions with the United States about 25 
Novenbcr, Japan would notify Germany ond Italy of 
Japan's intentions to start war against the United 
Statcs ane HECA IA tə the Liaison Conference of 20 
November 1941 which edopted measurcs relating to the 
bp-85. 
11675 T. 10,325 a. Ex. 2915, T. 25,941-8 


t. T. 26,146-8 b. Ly. 1175, T. 10,362-5 
: c. Ex. 873, 2. a594? 


detatls of setting up ollitary adcinistretion in 
southern occupied es and to the Liaison Confcr- 
¿nce of 28 Novezber 1941 which unanimously decided on 
var with the United Etn teaks 

PP-86. On 31 October 1941 a coununication 
fron the Chicf of the Pinancial Bureau addressed to 
OMA anong others established the procedure for is- 
susnce of uiliiery currency notes in foreign denomina- 
tions to defray war expenditures in the event of 
oilitary operations in southern wa A sieilar 
coœunic:tion dated 31 October 1941 addressed to OKA 
anong others refers to the oilitary currency as gul- 


den, dollers cnd pesos and says the areas in which 


they are to be used are Dutch East Indics, British 
b 


Malays, borneo, Thailand and the Philippines, In 
both cascs the approval of the Nevy Winister vas re- 
cuested and the scal of OXA indicates that the coor.un- 
ications cane to his attention. 

Př-87. an excerpt fror the interrogation of 
áaniral NAGANO states that as Chief of Naval General 
Staff he approved of thc YAMAMOTO Plan to attack 
Pearl Harbor zt the end of October or €erly November 
Pe-95. d. Ex. 877, Y. 8987 

€. T, 36,07 


PP-86. a. Ix. 852 lasann 49), T. 8456 
b. Ex. 852 (Commun. #10}, T. 8456 
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čelivere before the attack. Defense witness YAMA- 
2010, Sunaichi, testified that at the Liaison Confer- 
ence of 2 Decenber 1941 tre question of procedure for 
opening hostilities first esne ur for discussion anè 
TOGO said that ot least a zotification ef terrination 
of negotiations nust be given prior to Baneiittich 
Witness further stated on cross-exinination that at 
this conference Vice Chicf of Naval General Staff ITO 
on behelf of the Naval High Cocrand nade a strong 
reauest thrt in view of the nced of conducting a 
surprise attack and inflicting heavy damage at the 
outset the negotiations should not be terninated at 
the tice of opening hastilities. The accused TOGO 
in his direct exaninat an confirmed the fact that 

ITO wanted negotiations left unterminated ond added 
that NAGANO also state =t this Liaison Conference 
that the Navy canted to carry out a surprise eects 
On 3 December 1941 the Liaison Conference decided that 
a notification closing negotiations would be given at 
Man The drafting of the final note to the 
United £tates was done by the Foreign Office but it 
was suboitted to the Liaison Conference and Cabinet 
and approved by wa In an excerpt fron his 


PP-89. 

a. Ex. 1201A, T. 10,439 c.'T. 26,095 

b. Ex. 2915, 1. 26,093 f. Lx. 2915, T, 26,095-6 | 
26,444 — = 


ey A] 7 ing 
d. kx. 3644, T. 35,714 Ex. 1206A, T, 10,50 


after the plans had been perfccted by preliminary 
maneuvers at see and on paper. In this interro,ation 
NAGANO states several tires that the Naval Affairs 
Bureau participated in the discussion of the YAMAMOTO 
Pien Defense counsel hes objected that this is a 
Sarco iets ons In any casc the fact that OIA knew 
of the plan is confirmed by exhibit 809 whera NAGANO 
and other officers of Naval General Staff stated that 
tae Chief of tae Naval General Affairs Bureau knew a 
part of the plen in eotances., 

PP-88, OKA attended the Inperial Conference 
of 5 November 1941 which fixed a deadline for coo- 

. pletion of the negotiations by 25 Novenber 1941 or in 
the event of their failure to go to oN In addi- 
tibn he attended the Imperial Conference on 1 
December 1941 rhich decided that negotiations vith 
the United States regarding the execution of national 
Policy ħzving failed, Japan sould declare ror on the 
United States, Britain and the Netherlands. 

Pp-89. At the conclusion of the Ioperial 
Conference of 1 Decenber 1941 the Enperor warned the 
menbers repeatedly that the final note must be 
peat. 1297A, T. 10,461 =E 1169, T. 10,333-40 


b. T. 10,465 b. Ex. 563, T. 10,519 
c. Ex. 809(67), T. 11,230 
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interrogatfon TOGU statcd that the resfonsibility Tor 
the conposition of the note rests with the participa- 
ting oenbers of the Liaison Confercnees anong whou 

he specifically nameg axa.” 

PP-90. ‘The accused OKA of dircet cxavina- 
tion edoitted that the draft of the final note pre- 
Pared by the Foreign Office ras subnitted to him and 
his suborcinatcs for study and revision. As a result 
OKA sensed that it wes inadequate as a final note and 
recommended that wordinz be insertcd reserving freedom 
of action to Japsn. When the draft of the note vas 
@istributed at the Liaison Confercnce he discovercd 
that the sugécstcd revision tas not Dade and after 
the conference he was told by YAMAMOTO of thc Forcign 
Office in effect that it vas nnnececis tie This was 
confiried by defense witness SHIBA, Katsuo, who tas 
OxA's assistant at the eee On cross-caanination 
OA adoitted that when first interrogatcd by the 
Prosecution he denice knomlcdge of ever asking the 
Forcign Office to change the wording of the note but 
aftcr entering Sugaro Prison and talking to TOGO nnd 
SHIBA his recollection was refreshod, The prosécu- 
tion submits tħit this explanstion is unworthy of 

Pe-90. a. T. 33-400-2 


1207A, 1. 10,509 b. ER. 3469, č. 33,322 
C. Ta 33,437-9 


OO U eee 


consi¢ccration, Gor.over, dcfense withess YAMAMOTO 
ecnied that he recived eny such snzgcstcd revision 
fron OKA or had any @iscussion with OsA bn the es 
TOGO also denicd knovledge of any suggcstcd revision 
of the note by wine 

PP-91. Quka statcd on dircct exanination 
that at the Liei!son Canferencc TOJO said the tinc of 
dclivery of thce final note would be entrustec3 to con- 
sultation between the Foreign Office and the Euprene 
Command. Eater OKA heard that it would be delivered 
in Washington one hour before the opening of hostili- 
tics but he docs not re:.cnbcr th? date, fron whoa or 
vaire he heard this information. He learnet for the 
first time aftcr the war that thc tine was altered 
to 30 ninutes prior to the opening of pasealatieasn 

PP-92. A Forcign Office docunent states that 
soon after 4 1.0, on 7 Dceuber 1941 OKA telephoncd 
the Forcign uinister and rcportid on the success of 
the surprise attacs on Pcrrl Ant bes On cross- 
exitination OKA stated he cid not recall such a tele- 
phone cell but such a thing was possible. Hc also 
aduitted that he night have bccn informed about 4 
o'clock on the morning of 8 Decenber, 1941 about the 
PP-90. PP-9]. un. T. 33,492 


d. Ex, 3632. T. 35,563 
c. T. 35,861-2 PP-92. a. Ex. 3647, T. 35,927 


PP-94, At about 12:00 noon the [uperinl Rc- 
script dcclaring war on thc Unite4 States ant Britain 
which h22 been spprovcd by the Privy Council wss is- 
sores OKA was not © signatory of this docnacnt but 
in his interrogstion UTO adnitte’ that he collabor- 
ated with TOGO anà OKA in preparing the draft of the 
Inperi2] Rescript. Each of them prep»red a raft 
«nè then tho three were put es Subscnucntly, 
on direct cxarnination, MUTO testifies that his statc- 
Ment in the intcrrogrtion was a cistakc; that hi ang 
OXa did not mike a draft of the Iuperial Rescript but 
only offere refercnee matericl for the Rescript to 
Chicf Cxbinct Secrctary HOSHINO, anc that the draft 
of the Rescript was prepared in the Cabinet 

PP-95, The prosacution subnits that OKA 
Participste* in ths preparstion of both the final 
nott and the Inperial Reseript as well as attending 
the Investigative Cow.ittee mucting of the Privy Coun- 
cil which decided on war and hence he is chargeable 
with responsibility for the decision to wage agercss- 
ivc war contrary to the principles of internitional 
lav, 
aegis: 1240, T, 10,685-9 


b, Lx. 2240) T. 16,121-5 
c. Ey. 3454, T. 33,125 


success of ths attack but hac no recollection af it 
now. On cross-exanination TOGO adnittcd receiving 
a telephone call frou OKA at this tice in which OXA 
uscd the words “surprise attack on Hadala as This 
report by OKA coning epproximately forty vinutcs 
aftcr the opening of the attack on Pesrl Herbor at 
3:20 a.n. shows that OXA was in very closc contact 
with tattors of operations including the Peer] Har- 
bor uttack. Ihc prosecution subnits that his state- 
rent that he dià not learn that the tine for delivery 
of the fin:1 note vas altered to 30 ninutcs prior to 
the attack is inercéible in the face of the cviAence. 
PP-33, At 7:30 a.c. on Decerber 7, 1941, a 


nceting of the Inquiry Connittce of the Privy Council 


was held at which the bill regarding Acclaration of 
a 
Yar wW2s unaninously adopted. QA acnitted wis he 


probably attended this oceting as an oxplainor. At 
this meeting TOJO stetc@ that sinec 1 Decerber the 

negotiations with the US vere continue only for the 
sake of strategy. Navy Minister SHIMADA reporte on 


the outbreak of war against Ane€rica and England at 
È 
Hawaii and Hnlay. 


PP-92. b. T. 33, 500-1 
C. T. 35,933 

pp-93. a. Ex. 1241 
b. T. 33,502 
c. Ex. 1241, T. 10,691, 10,699. 
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XIII, Prisoners of War, 

PP-96, OKA as Chief of th. Nzval Affairs 
Burcau had juris@iction sver Navy prisoners of war. 
In principle all prisoncrs capturc’ hy the Navy vere 
to be handed over to the Arny but until such tinc the 
prisoners vere un'er noval supervision in tccporzry 
cue Thc Navy Ministcr had authority to cake 
rulcs an4 regulations for the administrotion of 
prisoners of cts SHIMADA c“nittci that as Navy 
Ministcr he issuc2 such instructions an` cited as an 
cxagple Navy Ministerirl Notification No, 33 relating 
to prisoners of var originally issucd in 1904 snr 
avenicd in 1941 which authorize? naval stations or 
other naval euthoritics who receive prisoners of tar 
to detain then in any tcoporary canp available having 
adequate facilities pending transfer to the bee 

Pe-97, OKA testified on Aircct exmiin:tion 
that when it was itpossible to turn over prisoncrs 
of war to the Army immediatcly, they wero provisionally 
interncd by the naval unit in the field or, if in 
Japan, by a naval Beat tates watters concerning pris- 
ontrs af wor were hanéled by tha Navy Ministry as 
matters bclonging to gencral navnl alininistration. 
PP-96. a. Ex. 3056, T. 27,278-9 PP-97. 


d. Lx. 3055, T. 27,159 u. Ex. 2473. T. 33,419 
c. Ex. 3575, T. 34,669; 


Tho Navy Ministry handled the cstnblishrent and 
revision of rules pertaininz to prisoners of wer, 
lisison vithin other offices coneerning prisoners of 
war anA reoucsts fron units at the front for supplics 
an¢ medicine for prisoners of Ses 

PP-98. On cross-exaninction OKA stated that 
the Neval Affoirs Burccu hanlle@ uatters rctating to 
prisoncrs of war requiring liaison with the Army, 
Forcign Orfice or Houe Offise and also with the naval 
units having prisoners in thuir custody. The highest 
suthoritics in conncetion with supervision over 
prisoncrs of wer were the co:iianders of naval stations, 


cozzanders of a fleet and coruanders of nav2l guard 


PP-99. It appears froc this evidence that 

OKA wis attempting to niniuize the iuportance of the 
Naval affairs Bureau in relation to Prisonmrs of Yar 
by shifting cll risponsibllity to th: co.ianding 
officer of the nev=l unit having custoty of the pris- 
oners. It is sutmittc? that this is contrary to the 
evidcnce. OKA hfasilf admitted on circet exanination 
by his own couns¢l that the Navy Minister's position 
vis-r-vis these various copianders was that since the 


Pr-9?. pp-98. 
b. T. 33,424-5 n. T. 33,505-6 


PP-10C. Defense witness YAMAMCTO, Yoshio, who 
was formerly Chief of Bection One, Naval Affairs Bureau, 
confirred the fact that the Navy Ministry issued instruc- 
tions concerning the handling of prisoners of war to 
naval bases, naval stations and fleet headquarters, 
and stated that the originals were in the custody of 
the Haval Affairs Bureau but were destroyed by fire in 
May 1945. As examples of such instructions he listed 
instructions for the transport of prisoners from the 
southern combat zone to Japan in January and February 
1942; orders to Sasebo Naval Station to investigate 
the number of deaths among the prisoners of war at 
Easebo ternorary prison camp in the spring of 1943, 
and instructions to make a survey and rerort on the 
condition of prisoners of war held outside of Japan 
in December 1944," Witness also confirmed the fact 
that a report as to the names, rank and other matters 
relating to the prisoners of war was made by Yokosuka 
Vaval Station.” 

Pp-101. Further evidence of OKA's responsibility 
for prisoners of war is the testimony of defense wit- 
ness TAKATA, Toshitare, former Chief of Section One, 


Fx. 3066, T..27,375-6 
Ex. 3066, T. 27,384 
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Navy khinister controllca 211 navy nen an? civilians 
cttacher to the “avy, he had supervisory eek 

It is contente that such supervisory powers would 
nornally be cxercise) through the Bureau of fayzl 
Affairs which was charge? with :.atters concerning 
prisoncrs of wer. OKA also atnitt-? on direct 
cxaiination that one of the aattcrs coning within 
the jurisdiction of the Neval Affairs Bureau was tie 
rcport under the rcgeigtions covering the nares and 
rink of any prisoners held which cnablcd the Naval 
Affaire Burenu eens inforoction thereon to the 


Forcign inistry. 


3.426; T. 33,506 
4, 419-20. 


Naval Affairs Bureau, who stated thet since 8 December 
1941, Secticn One handled matters pertaining to 
prisoners cf war,” and that Section Two was a sort of 
clearing house for metters concerning international 
repulations regarding prisoners of wares He also 
testified that a temporary naval priscner of war camp 
was established at Ofuna. He first heard of it before 
July 1942 and believed that it existed until after the 
end of the mar. Witness stated thet Ofuna Prison 
Cam was established by the Yokosuka Naval Ftation 

but admitted on cross-examination that the Navy 
Ministry provided the funds for the establishment of 
the ne Defense witness YAMAMOTO stated that 
during the war prisoners captured by the Navy were 
stationed at “ake, Rabaul, Ambon, Lacassar ard 
Haiphong, as well es at Sasebo temporary prisoner of 
nar camp:® The avidence also shows that instead of 
being turned over to the Army immedictely, the prison- 
ers were often kept in Havel prison camps for years. 


B5S101 


Ix. 3065, T. 27,359 
T. 33,374 
T. 27,370-1 
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Fx. 306€, T. 27,375-7 
Ex. 1933-A, T. 14233; 

Ex. 1934-A. T. 14,235 


Se a 


It is to be noted that the 98 civilians executed on 
Wake Istand hed been held there by the Navy from 
December, 1941 until 7 October 1943." 

PF-102. The prosecution submits that the evidence 
leads to the inescapable conclusion that CKA vas resnons- 
ible for the mistreatment of naval prisoners of war. 


CA was a member of the Department of aval Prepared- 


41,467 


Minister. were brutally mistreated and five of 
them were beheaded without trial In addition, the 
evidence shows that many hundreds of Allied nationals 
who were captured on Pacific Islands or at sea were 
killed or otherwise mistreated. Details concerning 


the massecre of 141 American prisoners of war on 


Palawan Island, of nine American fliers on Kwajalein 


ness Examination, Imperial Headquarters, and also an and of 98 American civilians on Wake, as well as of 


assistent to the Navy Minister in Imperial Headquarters? hundreds of American seamen and civilians taken frer 


at the time Imperial Headquarters issued the orders torpedoed Allied ships have been set forth previously 


Pertaining ta the Burma-Thailend Railroad, which in this Summation ard will not be repeated here. It 


resulted in the deaths of approximately 10,000 vrisoners 4g sufficient to point out- that Admiral AEF, the 


b 
of war and hence must share in the responsibility. 


Commanding Officer of naval forces on lwajalein, 


During the period that OKA was Chief of the Naval Affair testified at his trial that he ordered the execution 


Bureau there were many instances of mistreatment of of American prisoners of war upon orders frcm the 


prisoners of war at Ofuna Camp, including the case of Highest Faval Central Headquarters in Tokyo.® Further 


the Allied fliers, who were beaten, tortured and denied evidence that the Japanese Navy adonted the deliberate 


proper food and medical attertion, resulting in their policy of murdering prisoners of war is contained in 


c 
death. Allied prisoners of war being transported the testimony of the witness RAKAHAIA, Jiro, who 


from Wake Island to China upon orders of the Navy described the atrocitics committed on board the sub- 
PE=202 PP-101 


P-102 

a. Ex. 120, T. 755 g. Fx. 2057, BEaig d- Tx. 3065, T. 27.366 
b. Ex. 475, T. 5513-4 T. 15,046, Tx. 1640-4, T. 131 253; 
c. Fx. 1934-A, T. 14,235 T. 14/92! - Ex. 1639-A, T. 13,249 
Ex. 1933-A; T. 14333 Fx. 2037, Te 14, 1383; 
Ex. 2038, T. 14,995 
Ix. 2055-¢, T. 15,030 
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marine I- agfinst the survivors of torpedoed Allied during this trial. While Chief of the Buresu ne 


merchant shins and stated that the Ceptain of the hneve ahenrd OF Aan Eny nate OT protest.” This state- 


submarine told hin trat Naval Headquarters had issued ment becomes incredible in the light of the statement 


an ordar that everyone on board enemy vessels vas tc of defense witness YAMAMOTO, Yoshic, who served as 


h 
be slain. Furthermore, lst Submarine Force Secret Chief of Section One of the Bureau during OKs's 


Operaticn Crder to. 2, which tas issued on 20 March tenure of office, that Admiral SAKAIBAPA sent a 


1943 st Truk, expressly authorized the destruction of telegraphic report to the Navy Ministry concerning 


i 
the crews of enemy ships. That it was the policy of the execution of the 98 United States civilians on 


the Naval high Command to destroy survivors of “Spa! YAMAMOTO also stated that the Naval Affairs 


torpedoed ships is also shown by axhibit 3813-A, the mureau did receive some protests concerring atrocities 


record of a conversation between Ambassader OSHIMA against survivors of Allied ships.” In addition, the 


and hitler cr 3 January 1942, in which Hitler said evidence shows that the Japanese Foreign Minister, by 


he had given the order for Gerran submarines tc letters dated 12 February 1944 and 11 July 1944, 


surface after torpedoing and to shoot up the lifeboats forwarded notes of protest concerning treatment of 


and OSHIMA replied that the Japanese also were forced prisoners of war to the Navy Uiniatese In view of 


1 
to follo» these methods. the fact that copies of protests were received both 


PP-103. OKA testified on direct examination by OKA's. superior officer, the Navy Minister and his 


that during his term as Chief of the Naval Affairs subordinate, the Chief of Section One, his denial that 


Bureau he had no knowledge of the operational move- he ever sow or heard of any such protests is not 


ments of naval units and hence learned of the atroc- 


entitled to belief. 
ities against prisoncrs of war for the first time PP-102 


: . Fx, 3473, 
PP=102 | x. 3842. T. 38,141 Ex. ee? 
i. Ix. 2105, T. 15,185 Ex. 2173, 
J. Ex. 3813-a, Te 37,922 Ex. 473, 
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iene pubmitted that OKA as Chief of the Counts 1 
-5 have been substantiated by the facts 


affairs Bureau and by virtue of his official 


Naval 
Summarized in Sections I to XII 


h Imperial Headquarters is responsible 


connection wit 
inclusive. 


not only for failing to take adequate measures for z 
ounts é - 17 By Sections 1 to XII inclusive. 


the protection of prisoners of war in the custody of 

P: Counts 20 ~ 22 By Sections IX, X, XI anà XII 
the Japanese Kavy, but also for reckless disregard Benes er A 
eading to an inference of intentional Count 27 


By Sections IX, X, XI and XII. 


of legal duty 1 
By Sections II, V, VI, VII, VIII and X. 


authorization of atrocities committed against prison- E 
5 By Eections v, VI, VII, VIII and X. 


ers of war. Counts 29 - 32 By Section XII. 
XIV. Concjus 
Concusjon E Count 34 By Section XII. 
PP-105. There is set forth in an appendix 
Counts 37 - 43 By Sections IX, X, XI and XII 


d hereto a brief descriptior of the charges 
paper casita: 5 Counts $4 + 55 By Secticn XIII. 


against OKA and the sections of this Summation which 


In conclusion, it is sub- 


substantiate such charges. 
Mr. Tsvenrer will now Proceed for the 


mitted that the evidence fully establishes the guilt prosecution, 

of the accused NKA for hia participation in the general THF PRESIDEYT: ur. Tavenner 
conspiracy to wage wars of aggression and wars in YA. TAVENNER: If the Tribunal leae 
violation of international law, for planning and E AY 3 
and for actualiy initiating and waging such I. Introduction. 


preparing, 


and for (ale, 


for murder and conspiracy to surder 
wars, i ’ The declarations and conduct of OSHIMA 
i 


violating the laws and customs of war. Hiroshi are of 
a of special importance in proving the fact 
f conspiracy and the method by which it was sought to 


cccmplish its aims and objects. Therefore, much of 


41,473 


the evidence relating to this accused is set forth the spring of 1934, during which period the so-called = 
fully in the Summation of Conspiracy. there references Mukden Incident, the October Incident and the May 15th 

te this argument are made, the abbreviated term "Summa- Incident occurred.” 

tion" will be used. ‘The principle evidence involving Gi. While a general staff officer, OSHIMA 
OSHIMA will be assembled and described under appropri- became acquainted with others of the accused. TOJO, 

ate headings. UWEZU and MUTO served with him as army general staff 

1I. Charges In The Indictment. officers, ard SHIMADA and OKA as navy gereral staff 
(&-2. This accused is charged in the Indictment officers. The accused ARAXI and MINAMI sere ‘ar 

under €ounts 1 to 5, € to 17, 20 to 22, 24, 27 to Ministers; KOISO was Director of the Bureau of Military 
32, 34, 37 to 43, 54 and 55, inclusive in each Affairs, and SUZUKI was a member of the Bureau of 
instance. Tho nature of the charge under the resnective Military Affairs, all within the War Ministry. OSHILA 
counts has been fully discussed elsewhere. conferred with the War Ministry from time to time, as 
III. Activities Prior To Appointment his duties ecuired: 


ha Military Attache To Germany. GGq-5. Although OSHIMA disclaimed connection with 
the Manchurian Incident ane the problems of Manchuria,” 
he was decorated on April 29, 1934 with the Niddle 


Cordon of the Rising Sun in recogniticn of meritorious 


QQ-3. On bis return to Japan in 1925, after hav- 
ing served two years as Assistant Military Attache in 
Berlin, and two yeara as Military Attache in Vienna, 


b 
OSHIMA was successively a Battalion and Regimental services rendered in the Incident from 1931 to 1934. 


Commander, instructor of the Army Heavy Artillery School 66-3 a. Ex. 121. T. 766 
Ex. 3508, T. 33,975-€ 
Qc-4 


and merber of the Inspectorate-General of Military 
Training of the Army. He was Chief of the Third Section T. 34,069 
Ex. 3508, T. 34051. 


of the General Staff with the rank of Colonel], and a 
member of the Maval General Staff from August 1931 to ` Ex. 3598, T. 32983 
E Fx. 121, T. 76 


a. General Summation, A-1-9. 


Srererrecetter > 
His training, associations ara = 
the General Staff in the formative period of the 


conspiracy charged well fitted him for the major 


role he subsequently played in carrying out the 


nurposes of the conspiracy. 
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to justify this action ty explainiz, that a Military 
Attoche is authorized under Japanese regulations to 
negotiate agreements.-and reaties on purely military 
matters without participation of the Arbtassador, “oils 
tnough subsequently he clmised that the alliance was 
zerely an ideological pact against the spread of com- 
sini From these two statements by OSHIMA, it is 
all the more apparent that the pact was conceived in a 
military atmospuere, was designed «és the basis for 
military cooperation, and was intended to conceal its 
real purposes through the disguise of an ideological 
pact. That the army was the motivating power behind 
the alliance is further apparent from OSHIMA's state- 
ment in his interrogaticn that "the army had enough 
power to very probably sell the pact to the Japanese 
Government" and that “na treaty could possibly have 
been mada on this if the army had not wished IR 
although in his affiaavit he claimed to have been mis- 


e. 
understood., The recall of Gerran nilitary advisers 
and the suspension of Gerran daliveries of rar mater- 


dials were instances of the Germen support of the Jap- 
anese Army in China. F The Jananese General Staff 
-8. Ex. 3508, T. 33986 
sh Ex. 3508, T. 33989 
ux. 478, ep 5918 
Ex. 3508, T. 33984 
f. Ex. 3811, T. 37900) 


manor 


D em yE 


IV. JHE PERIOD OF THE E ANTI-COMINTEHN FALT 
A. Alliance with the Axis 

QQ-6. How the ultimate object of the con- 
spiracy was adopted as the basic princinle of the na- 
ticral policy of Japan at the Five }inisters' Confer- 
ence of the HIROTA Cabinet on August 7, 1936, hew an 
alliance with the Axis became a step prerequisite to 
the execution of the conspiracy, and how Japan chose 
as ler ally Germany, a nation then engaged in a nrogram 
of military prepsratien fcr aggressive action in EOP 
are fully prasented in tha summation. 

QQ-7. OSHIMA was sent to Germany as Military 
Attache in March 1934. The summation adequately pre- 
sents the part played by OSKIKA in negotiating for an 
alliance with Germany, the conclusion of the so-called 
Anti-Comintern Pact and Secret Agreement attached 


a. 
thereto, the quantitative and qualitative strengthening 
b 


of tha pact, ane the manner in which Janan, armed by 


this naw alliance, invaded China ir July 1937 and en- 
C, 
gagad in a major war of aggression, 


QQ-8. Negotiations for tha alliance had their 
a. 
inception through military channels. OSHIMA attempted 
(jQ-6. a. Summation, E-22-23 
b. Surmation, F-93-94 
Cc. Summation, Be ome. 
(QQ-7. a. Summation, F-96-101 
b. Summation, F-109-111 


(0Q-8. an Ex. 477, T 5913-6) 


near the end of Dacember 1937 sought to utilize the 
tios with Germany under the Anti-Comintern Pact by 
directing OSHIMA to request the German Army to make 
peace offers to Chiang Kai-shek through General Fal- 
kenhausen, German military adviser ta the Chinese Gov- 
er nnento s The purpose of this, however, was not to 
recede from Japanese aggressive plans but to give a 
breathing spell in China while preparing to proceed 


against the alleged enemy in the north. The special 
interests of the Japanese Army in Japanese-German co- 
operation under the Anti-Comintern Fact had a funda- 


mental bearing on OSHIMA's conéuct. 


B. OSHIMA By-Passed the Embassy in Trade 


Negotiations with Ribbentrop 


QQ-9. It was the established policy that the 
Japanese War Ministry in its planning intended to make 
use of the reserves and materials of Manchuria and North 
China ond that the integration of the economy of China 
into that of Japan was a function of the ier Ministry 
and came under its Punecvicion ai The Japanese Army 
was obligated to Germany for the cooperation end os- 
sistance given under the Anti-Comintern Pact and uncer 
(QQ-8. g. Ex. 3508, a eee 

h. Summation 


Ex. 3789-A, E4 E722) 
(QQ-9. a. Ex. 847, T. 8436-7; 8443) 


a, 


the plan of the conspirators their cantinued essist- 
ance was required in carrying out the objects of the 
conspiracy. Cooperntion under the ants SComanserD Pact 
extended to the fields of economics and finance. 
Consequently, the Japancse Army favored tha extension 
to Germany of preferential trade treatment ir. North 
Chinc, and OSHIHA was of the opinion that "military 3 
considerations worked inevitably in favor of this." 

It is nct surprising, therefore, that OSUIMA, the 
spokesman fcr the Arny, should advence the Army's views 
on this matter, 

QQ-10. The accused TOGO, who was Japanese 
Anckessador to Germany from December 1937 to ictober 27, 
1938, testified that os ecrly os February 1938 an occa- 
sion had presented itself for him to tell Riatentrop 
that 311 importent politicel ond economic miters 
involving the governments of Germany and Jezzn should 
be transected exclusively by negotistions between the 
Foreign Minister end the Japanese Ambassador, to which 
Ribbertrop ogread, but despite this promise he found in 
kay that Foreign Minister Kibbentrop was still ciscus- 
sing economic problems relating ta Chino with others 
than the embassy peresconel directly a E A 
(QQ-9. b. Ex, ar T. 6039 


c. Ex. 3811, T. 376501) 
(QQ-10. a. Ex. 364b, T. 35655-6) 


Jancnese-Germen alliance until July 1938 when they 
were shawn to havu begun in. January 1938, end in the 
light of the further fact thot as Naval Attache his 
cuties did not require him to participatu in any mm - 


e. 
ner in commercial or trade mnitters, 


QQ-12. When negotiations cuncerning Jepanese- 
Geroon trade cooperstion were renewed on 21 December 
1938 shortly after the chenge in the ambassadors, 
Wiehl, Director of the Cummercial Buresu of th. Germen 
Foreign Office, presentud Ambrssador OSHIMA with Rib- 
bentrop's last proposal which hod been given Ambessecdor 


TOGO en October Gth. At this time OSHIMA confirmed 


embassy by stating "an the question of preferential 


treatment hu had himself alwrys worked for them but 
is 
thet opinion was divided in Jopon." 


(99-11. c. T. 37070 
d. Ex. 497 
a. T. 37069) 


(QQ-12. n. Ex. 3811, T. 37501) 


T. 6051 


TOGC's testireny relating to the by-passing of the 


Although TOGO did not mention the Military Attache 
OSHIMA by name, the inference from his testimony wes 
that hibbentrop in violation of his ecssurance that he 
would deal only with the Ambessador in connection with 
important political and economic matters wes ccnsidering 
economic matters in negotintionsa with Military Attache 


OSHIKA for the "strengthening of the Anti-Comintorn 


Pact." 

QQ-11. OSHIMA adoptad this view of the evi- 
dence by securing the Tribuncl's permission to reopen 
his ceas to disprove thot he had by-passed the Embassy 
in negoticting on commercial matters in North China 
and produced two witnesses on this subject, GOLO end 
KOJIMA, GODO, whose mission did not concern Germen 
prefercntiol ‘trade negotiations, did not discuss com- 
merciol matters with Aibbontrop after 28 Februsry 1938. 
and did not discuss with OSHIMA trade matters relating 
to North Chinn prior to his departure in April 1934. : 
KOJIMA's testimony thnt he never heard of OSHIba's 
participation in trade negotictiona vith hibbentrop 
is entirely volueless in light cf the fact that he 
hed not known of the tolks relating to the proposed 
(QQ-10. b. Ex. 3646, T. 35658) 


(QQ-11. a. T. 37089; T. 37094 
ba T, 37094) 


C. OSHItiA Endesvored to Influence Trede 


Policy in North China. 
Qt-13. The Jaornese Government demonstreted 


preat reluctance to erent Germco demands for prefer- 
entiel treetment in North China end in feet ecvised 
Germany thet "the Japanese Government wes not cble 

to essure Germeny a batter oosition then cll other 
powers in £ treaty form." i QSHINA, who in the meen- 
time hed been eppointed sAmbesscdor, endeavored to 
chenge the attitude of his Government end by so doing 
ascended to the policy mcking level. On December 9th, 
he sent “an energetic telegraphic message to Tokya 

to the effect thet preferential trcatment should be 
rrented in writing end that the practical German dif- 
ficulties in Chine should either be removed or the 
Germon officirls in Tokyo and in Chine informed in 
deteil by the Japenese officers on what prounds this 


b. 
wes ‘presently not yet vossibie." OSHIMA further 


promoted and encoureged the exercise of pressure on 
his Government to yield in this mettcr by sending 
letters through a Japanese General to leading figures 
of the Japenese ¿rmy advoccting Germen preferontial 
treatment. OSHINa's efforts in this direction were 
(QQ-13. &. Ex. 592, T. 6538-9 


b. Ex. 3411, T. 37902-2 
c. Ex. 3811, T. 37902) 


CB eepwavavre. 


eontinucd es reflectcd by the renort mede by the 
Germcn Ambassador in Tokyo an the 15th dey of Herch 
1939 in which he stated: "OSHIMA hrs actually tele- ? 
graphed rcpeatedly:in accordance with our interests." 
OSAMA, in thus following tha wishes of Germany and 

the previously described views of the Japanese Aray, 
wes working counter to the volicy of his Government. 
Por further confirmetion of this stctemant reference 

is mzde to the telegren of Yohitet on 23 January 1942 
wherein he celled attention to OSEIMA's prior failure 
to put scross hia personel views regerding preferential 


e. 
trectment in North China. 


D. QSHIMA Engaeed in Esrioncee tnd Sub- 
versive Activities under the Protocol 
of the Anti-Comintern Pect. 

QQ-14. Jopanese-Germen colleboration under 
the anti-Comintern Pect included espianrga 2nd sub- 
wcrsiva octivities Srainst Russia. OSHIHA releted thet 
in 1937 the Germen and Jepanese ermies agreed to Ex- 
chenge intelligence cbhout the Russien militery, znd in 
September or October 1938 it wes decided to intensify 
the use of White Russicns.in this ae ae Oper- 
ations were conducted by USUI, ecting under the 
(9-13. a: ie 326 T. 6623. 


x. 3818, T. 37937) 
(QQ-14. a. Ex. 487, T. 6022) 


purchase through his office of reel estate in 
Falkensee in the neme of £ middlemen for the pur-ose 
of crrrying on enti-Sovict proprgende rnd thet prons- 
gendn wes printed there for distribution in Russie. 

He #1so edmittcd knowledge of the expulsion of c 
Jupcnese officer by the Afghanistin Government S 

In tdd.tton to Himmler's record of the conference 
reciting the foregoing mattcrs cdmitted by OSHIMA to 
be true, he recorded OSHIMA es heving stid that he 

was undertcking long renre work of disintcpgretion of 
Russit emrnating in the Ccucasus end the Ukraine, 

that he hed succecded ir sending ten Russiens with 
bombs ecross the Caucesion frontier with orders to 
kill Stalin, thet a Japenese officer had worked in 
Afghenisten in connection with the Xohemmeden movemcnt 
but hrd becn expelled because he wes suspected of 
wanting to overthrow the Afghenisten Government, end 
tht six fussiens were employed in writing end orinting 
pemphlets ct Felkensee. The recitel of e discussion 
of £ tresty by mczns of which the triengle Germeny- 
Italy-Jzpzn would essume t firmer shepe elso lends 
weight to the velidity of Himmler's-renort due to the 
fact thet OSHIMA wes engeecd ct thet time in discussing 
such £ treety and such discussions cs will prascntly 


(99-14. c. Ex. 488, T. 6024-5.) 


b. 
supervision of OSHIMA, the Militsry Attecnc. 


QQ-15. On the jlst dsy of January 1939, 
Himmler visited OSKIA, efter which he recorded the 
suostence of their eisvuvaatiate OSHIMA denied thet 
Himmler visited him at thet size and offcred es 
witnesscs TAKAYASI, Secretary of Protocol to Janurry 
1939 enc SUGIURA, his NENEA who testificd 
that no reqvest pessed through them for e meeting 


petwcen Himmler and OSHIMA. Whetever veluc this neg- 
ttive type of testimony would otherwise hrve hec, it 
is entirely demolished by the stctement in the inter- 
ropetion of Gencrél KAWLBE, Military attache, mede 
before the lodging of the Indictment, thet Himmicr 
cnd OSHINA were fricndly znd thet he belicved they met 
quite often, end under ordinury cireumstences sw € 
erect derl of one Paaha oe This is confirmed by the 
witness NOHARA, at prge 5 of the wunreed portion of his 
affidavit, thrt Himmlcr end other notorious leeders 
of Germany frequently called uvon OSHIMA ot the 
Embussy rnd in turn OSHIMA celled uvon lg 
QQ-16. Before OSHIMA wos confronted with 
Hinmler's record of the conference, he rdmitted the 
(GQ-14. b. Ex. 488, T. 6024) 
(N-15. o. Ex. 489, T. 6026 
b. Fx. 3508, T. 33991 
Ci Ex. 4501.07, 33923 
c. Ex. 3502, I. 33924 


ve ae SIE 


CRTA ON 


be scen were being conductcd outside of usunl diplo- 
metio A OSHIMA's deniel of the contents 
of this written rcport is RE wo 
THE PRESIDENT: We will recess for fiftecn 
minutes. 
(¥hereupon, at 1445, o recess ws 
teken until 1500, rfter which the proceedings 


were resumed rs follows: ) 


(Q4-16. b. Ex. 4894 T. 6026-7 


c. Ex. 3508, T. 33963.) 


$$ ——— aaa 
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WARSH.L OF THE COURT; Tho International 
Hilitary Tribunal for the Fer East is now rasum2d. 

THE FRESIDENT: Mr. Tavenner. 

HR. TAVENNER: If it plegaa tho Tribunal: 

V. The Perioc of Negotiations for a Stronger 
Military Alliance. 

A. The Need of a Stronger Alliance wita the 
Axis. 

QG-17. Although the accused, acting through 
taeir leaders, cobilized the antire strength of tha 
nation for its war ngainst China, they were unable to 
conclude tne so-calleo China Incident. Consequently, 
thay were brought to a realization of the flecassity 
for closer collaboration with Germany as canonstrated 
by the futuro course of negotiations between the t30 
powers. Thase negotiations and the role played by 
OSHI-FA are faithfully depicted in tha eat ees The 
ara sorthy of closa study as thoy demonstrata cle-rly 
the oarsonal guilt of tno accused OSKIA. A detailed 
racounting of this testimony will not ba made. 

B. Tho army Acting through OSEKA Mowda for 
German Aid. 

GQ-18. OSHIMA, in following thu directions 
of tim General Staff, apnroached Risbuntrop in Jenuary 


(QQ-17. a. Summation, F-111-25.) 


QQ-20. This cemonstrates that from tha very 
incaption of narotiations, at a tine prior to OSHIM. 's 
sanding of KASAHAR/ to Japan with a draft of tha pro- 
posed treaty, tha Japanese Aray had advocated and 
proposed through OSHIMA a gencral alliance snd ono 
applying to all countries, as distinguished from ona 
Linited ta Russin, OSHIMA's tastimony that tho draft 


of tos proposed alliance which ha sent by KASAHARA to 


a. 
Tokyo ses Ribbantrop's proposal is due either tô an 


intontional or an ectual failure of OSHIMA's racol- 
luction. It uas this type of an allienca that the 
accused both within and without tha govarnment neaded 
in parfccting the objects of the conspiracy, and for 
snich OSHIMA sa consistantly, stranuously and stub- 
borniy workac. 

C. OSHIMA By-Possad tha Embassy in Negotia- 
tions for the Alliance. 

GQ-21. Tne accused TOGO tostified that nafo~ 
tiations for tha allianca weru conducted by Military 
Attache OSHIMA in vialntion of Ribbentrop's assurance 
thzt ho would deal only with the Japanosa Ambassacor 
in connection with important political and acononic 

s. 


matters, sna tho cefanse mitaess NARITA tastifiod tmt 


(QQ-20. a. Ex. 3508, T. 33,998. 
W&-21. 2. Ex. 3646, T. 35,658.) 


1938 on tha question of assistacce in bringing thə so- 


czlləd China Incicent to a closa. Ribbantrop tharcupon 


suggasted the advisability of bringing Germeny and 


Japan closar together by means of e treaty. This infor, 


mation wes conveyeo to tha General Staff and according 
to tha ‘nterrogation of OSHIMA a reply was receivee in 
June approving tha. furtherance of Garman-Japanese 


Although OSHIMA stated that he did not 
he odnitted 


cooperation. 
ramesbor the details of this communication, 


thet an agragmant to act in accoré 1n dealing vita 
a. 


Soviet Russia was to ba kept uppormost in mind. 


QQ-19. OSHIHA's allegea inability to ramercbar 


tno contents of this covcunication coes not deprive 


tha Tribunal of tha true facts for on the 26th day of 
April 1939, Ribbentrop wired Anbassacor Ott what had 
Ba. 


trenspiroc. He stated that in the sunner of 1938, 


Ganer21 OSHIMA gave him the information that "the tina 


in tho opinion of the Japanaso ‘ray to conclude 
Italy en 


hod coma 


a general dafensiva allianca betveun Garmany, 


Japan." The Japanasa Army's suggestion for the alliencs 


pact included “granting of nalp and assistance in c#se 


ono of tha three powers should bo attackee without 


provocation by another pover.” 


i-18. a. Ex. 497, T. 6051-2. 
is: e. Bx. 502, T. 6098.) 


a aaan aŘIaIaaaaaaaaiiIiIiIIaeeaIaeaaeaeaesIaIasaMsMlMlMl 


Kilitary Attacho OSHIMA carriad on noyotiations for 


the alliance without consuttinr ¿mbassador TOGO, Tha 
unusuc] wainer In which the discussions relating to 
tha elifancu wure conductad was commentad upon by 
Ribsentrop in his telegram to Auwbassodor Utt on tha 
26th day of April 1939, wherein he stated that tho 
discussions botween Berlin, Rome and Tokyo had "for 
special reasons and in accordance with agreemants cade 
with thc other partner been conducted outside usual 
diplomatic cheaneises™ From only a casual consldera= 
tion of the rccora, it will apronr that the paramount 
reason for concucting those discussions outsid3 of the 
usul aiploratic channols was th desira of tha conspi- 
rators to koep the nagotintions secret until the pro- 
pitious momant should arriva. 

L. OSHIMA and Nibbantrop Wanted an /lliance 
Aimed at All Nations. 

QG-22. It has bzon pointed out that tho Genors 
Staff advised Militery Attacha OSHIMA in Juno 1938 
that the time hra come to concluda o funerol defensive 
traaty, ono which woula provics selp ana assistance in 
Casa one of thu threo powers should be attackad with- 
out provocation by another Bee gs In July, OSHIM 


(QQ-21. ba T. 35,400. 
Ce 2X. 502, T. 6098. 


Ìt- Ex, 502. T, 6098.) 


eyplainod thc proposals he and Albbentrop had eiscussad 
to Pavsl Attacha KOJIMA nnd tha Assistant Naval and 
Hilitary é£ttaches. . Zecording to the tustinony of 
xOJ Du. on cross-axamination, OSHIXA told than that 


Ribbentrop bad oxpressed the view “that the situation 


hac changed eaterially and that Garmany Was now conccsrned 


about Great Britain and Franca," and that the situation 
in China dannndad closa cooporation batweaan Germany 

and Japan “in order to solva the China Incidant." 
OSHIMA thon acvisad his listeners that ho was in favor 
of Ribbantrop's idcas, but ha wes afraid tha Navy would 
not agree to thaz. KOJIMA, in wiring tho Navy General 
Staff ragerding tha confurenca, was unable to recill 
the contents of the wire axcopt for ona matter with 
which. he said ha wns vary much concorned at that tine. 


Tha matter to which ha referred conclusively shows 


that OSHIMA and Ribbentrop advocated an alliance against 


all nations, Ha saic thnt ho pointed out in his t2le- 
groan. that tha inclusion of the phrase “any nation" 
would in his opinion luad to war with tha Unitod States 
ane Grent aeitoin? 

QQ-23. Gunernl KAWABE, anoth r defense 


witnass, testified on cross-exanination thot Hitler, 


Ribbuntrop, OSHIMA nnd he saw cya to uye on ths propusal 


== see E} 


i = 
Wieden Ue ts STC rT IaM 


er the Ernire's intention te fight in tha event that 
thasa should sage war with Enjland anc France * * oo 
Throughout the entire coursa of the nerotiations fcr 
the military allianca the fact stands out that OSHIMA 
continyously advocatod a strong cilitary alliance 

a. ainst all nations. 

E. OSHIMA Appointed Ambassador in Ordor to 
Bring About the Alliance. 

QQ-26. As: pointed out before tha sroposed 
alliance was discusssd by Military Attache OSHIMA and 
Ribbontrop from January to September 1938 in violation 
or the assuranca by Ribbantrop to .mbassacor TOGO that 
auch matters would b2 discussed through ciplomatic chan- 
nels only. After action was takon at the Fivo 'Jinisters 
Conferenea near the and of August, 1938, TOGO alloredly 
advised tho Foraicn Office of his objections to a 
Tripartita Pact, ana shortly tharaafter his transfer 
to tne rost ef Ambassador ta tho U.S.S.R. vas eaffectad 
by the Fereigr. PTE 

QG-27. Tha army put forward OSHIMA's nara 
for tho arbassecorship ana the Gencral Staff Headquar- 
tars repeatedly urrcd hin to accopt the appointment. 
His appointiucnt was glao urg2d by General ITAGAKI, tha 
{90-25. a. Ex. 3798-A, T. 37,779. 


00-26. a. Ex. 3646, t. 35,659-60. 
34 Saas 


which obligat.d Jagen to cngaret in war on tha siou of 
Garrany if Gurwany should betomo involved in war with 
Eneland. KAWABE also tbstified that ha learnad fro: 
telegrams which cme from thu Goneral Staff offica in 
Tokyo thet the viaw of the Japanesa Government as 
distinguished from OSHDMA's and Ribbontrop's mas tht 
Japan would go to war in case of a German-Russian con- 
flict but could not promise to untor into hostilities 
in case of a corflict botween Gormany anc Great Sritein. | 
GQ-24, Notwithstanding this pointad tosticony 
by the Nnval and Military Attaches sorving with hin, 
OSHIMA caterorically denied that ha advocated ^n 
allinsne2 with Garusny which woula oblirato Japan to 
participste in a European war between Gurmany ind 
England wouther Russia was in tha war or pei and 
hu uxtend2d his dental to the statamont that "No quas- 
tion arosa in connection with British involvonment." : 
G@.-25. That OSHIMA favored an alliance with 
Gormany aiad at nations othar than Russia is confiriwd 
by Foreivn Kinistur AHITA's report to the Znporor an 
O April 1939 in which ha statad that “Ambassadors 
OSHIMA and SHIRATORI nado a clarification, which 
raported their own opinion only, to Germany and Italy 
(09-23. na T: 33,774-6. 
QQ-24. a. T. 34,091., 
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War Minist-r. Although these fosts were at first denicdl 
by ee he admitted naving so stated in his intar- 
top ition, > The coumunication fron the Forcign Kinistar 
to tk. Premiar requasting that the Emperor's approval 

ba nbtainod for tha appointoant of OSHIMA as Ea 
and the letter from the Foreipn Ministar to the War 
Wiinistry inquiring shethcr thu appointirent of the 
Nilitary Attache to the position of /jmbassador was 
ovujectionable to the War MIntsEres are catters of 

form to be compliod witn in the elovatian of any uili- 
tary officor tu tha post of Ambassador ano it is sub- 
aittad, does not cunstitute evun an infsronce advarse 
to the position that OSHIMA's appointment was in fact 


sponsored by tha Gencral Staff and War Ministar ITAGAKI, 


occurrence of army salaction of an nacbassador fron its 


QQ-28, The unusual, if not wholly | 


own ranks was dosigned to secures th. continuance of 
nsyotintions hy a protagonist of thuir viows, That 
ruplacommnt of TOGG by OSHIMA was a wall-cancaivce 
Plan by the conspirators in which OSHIMA participatec 
to prorots early conclusion af tho alliance is shown 
by tha stutsrent of General KAWABE on cross-cxanination 
that bafora his dapartura for Berlin he luarnad froo 
(QQ-27. a, T. 34,111-3. 

b. Ex. 3523, T. 34,340. 

c. Ex. 3523-B, T. 34,342. 
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Cnier or the Intcllipence cl the veneral Starr tirrt——— 
“OSHIMA had been naned Ambassacor in ord=r to bring 

about tois ‘eid It is thus apparent that the 
eppointmest of OSHIMA to the ambassadorial post as in 
itself part of the plan of the conspirators to effect 

tna objects of the conspiracy. That he lent hiuself 

to anc was a part of this enterprisu js abundantly cloar 
from his cours2 of conduct, 

F. OSHIMA Advocated an Alliance which Included 
Provisions Not Accentuble to His Governnent. 

@-29. The nezotiations alreacy alluded to 
show it aag conterplated that the general definsivea pact 
shoulé take the forr of a tripla alliancs between Jap in, 
Germany and Italy. OSHIHA testified that while Military 
Attaciw, ba recuived a report of the decision of tha 
Fiva Ministers! Conference on tho draft proposal which 
KASAHARA hac deliverud to Tokyo, anc thot he pronptly 
transnittad it to xibbagerage™ The two telegrams com 
prising n single instruction wer? identifiad by OSHIMA 
in cross-examination and ara annlyzed elsewher2. : 

Qy-30. OSHINA testified that in this r2port 
to Rivhcntrap ho cormittcd Japan apainst the policy of, 


Liuitiny Japan's duty of military nssistance to c2sus 


(90-23, 3. Ea ed aie yee 
=29. 3. Re. 37 5 1 . 
Spaan be Sumnattun, F-112-3 snd F-115-6.) 


the pact as disclosec by the Novenbir or early Daceiibur 
telugram, OSHIMA, at the requost of Ribbentrop, made a 
trip to Rorc in the middle of December, ana in a con- 
ference aith Mussolini endeavored to influence Italy to 
unite in the alliances 

GQ-33. Zerly in January 1939 Mussolini con- 
municatad to Ribbentrop his decision to unite in the 
proposed winners tea Count Ciano noted in his diary 
on January 7, 1939, that Ribbentrop had sent him the 
taxt of the metre The text had bean worked out by 
diract consultations on the port of Ribbentrop with 
OSHIKA anc Ciano, and its application was not restricted 
to Russia plone 

QQ-34. This action on tha part of OSHIMA in 
sacking Italian participation in an alliance known to 
incluca provisions not acceptable to hia government wac 
dosigned to influance Japanese diplomatic policy in ca- 
formity aith tha ains and objects of the conspiracy. 
(QG-32. a. Sumeotion, F-114. 
QL-33. a. Ex. 497, T. 6061. 


b. Ex. 499-1, T. 6092. 
c. Bu. 502, t. 6099.) 
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where ovic ussl jy Oy 
prosceution contends was contrary to the conditions 

ano reservations uncer which ganeral approval to tha 
ecancitions an roservations under which general approval 
was given by tho Five Kinisters' Conferance. Hovever, 
OSHIMA's action was in accoréance sith the policy thora- 
tofore advocatad by Ribbentrop, OSHDA nnd the Japenesa 
Arny as previously alluded to. OSHIMA's efforts to 
inpress this policy on his sovernnent will be truated 
in mora detail under subsequent headings. 

Q@i-31. USAMI, formerly counselor of the 
Japanose Enbassy in Berlin, tastified that a telagrso 
was ruceived from tho Foroicn Ministry stating that a 
qusstion had arisan as to whether countries other than 
Suviat Russia should be included in tho objact of tha 
a This telogran was roccived around tha and of 
Noveuwbur or varly in Docombor 1938. 

QO-32. With knowledge of tha conoitions and 
rosorvations upon which approval of tho draft had baun 
stipulated in the telegrams of instructions and with 
full knowlecga of the question that hag bson raisac by 
tna Japaness Governnunt ag to whither countries othor 
than Soviat Russia shoulc be included in the object of 
(QQ-30. a. T. 34,003. 


QQ-31. ae Bx, 3494. T. 33,733-4. 
E E SEE 


41,497 


G. OSHIMA's Preparations far Racuntion 
of ITO Conrissicn Revealed Plan to Influence Governnen 
Policy. 

QQ-35. In ozrly Janusry 1939, after the 
fornation of the HIRANUHA Cabinet, OSHIMA was advised 
by thu Foaraign Hinister thst Minister ITO ant others 
would bu dispatchec to Burlin in order to transoit 
instructions rugearding the policy thu govornnent hec 
decidud upon. OSHIMAts requast for acvance inforna- 
tion ns to the Zoverntunt's dacisinn was cenied nance 
be was instructec to awit thu arrive] of tha ITO Com- 
eS hee It is epparent, howaver, that thu Jcpanusu 
Arbassccors in Borlin and Roca hee ceévenco information 
is to the character of tha proposals being brought by 
thu ITO Commission in light of tho eevics given Count 
Ciano by SHIRATORI on 6 February 1939 ct which tinu 
SHIRATORI said that.hu was skenticel about the nossi- 
bility of en azrly conclusion of th: triplo allinncy 
anl that ha bulicvec that tha Jopmesa counter pro- 
poscl woule bs 2 comronise pronosrl which hu acvisad 
Italy not to eccuat. 

QQ-36. The first cctinn taken by OSHIMA to 
tuot this situation was to canfur with thy loscing 


QQ-35. a. Ex. 3494, T. 33735-6. 
b. Ex. 501, T. 6095-6, 
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Jepenuse diplomats in Europu. Gunersl KAWABE, 
Militcry Attochy to Guroany, tustifiuc tast OSHIMA, in 
an effort to astnblish his own views rugsr@ing the 
propricty of o Jopmeso-Gerven 2lliance which would 
atligate Jzpan to pearticinate in on European wer if 
Bnagla?! becera involvec in = war with Gercany, nace a 
taur of icportsnt countries in Europe for the purpose 
of cansultin: thu Japenese Acbassadors st>tionec in 
thas. countrics, Amant thosu consultec were SHIGE- 
MITSU in London and KURUSU in Belkin. This oc- 
curre? in Februcry 1939 prior to tho arrivzl of the 
ITO Pee OAA 

QQ-37. It cous not appucr that thuse efforts 
were procuctiva of the results thet OSHIMA hoped for 
so 2n hurriud ctteopt ims noče tn purfect another 
scheme to influoncs th: policy of his govarnrant, 
OSHIES nlenned thu calling of 2 neeting in Berlin of 
all Acbessccors stctiones in Europa on thu occasion 
of the crrivrl of the ITO Conmission. The nuove was 
so urgent thot withovt first abtcining anorovel of 
his Feroign Officu, OSHUA telugrephac TOGO, and 
prusunsbly other Aubessndors, that ho wos requusting 
Foreign Ministry approval for the ccllinse of such z 


99-36. a. T. 33780-3. 
t. T. 34120. 


that Gerueny and Italy wers rising powers in Europe 
and to elicn witi. then would bu alloving Jap-n ta 
innreve her position in Ecst evs 

E. the 
Governnent's Policy Cenmunicatec to Then by th, TTO 
Gernon cnt Italicn Representatives. 


Qq-38. Tho ITO Comission arrived in Berlin 


tc. 


lsta in Fobrusry 1939. OSHIMA oenittud thet the 
Comission cevisec hin of the zovernnant's views 
regerdine the proposer pact anc Qirvectec hir ta carry 
out negotistions in sccorcsneu therawith - and to work 
within those aot 

Qd-39. Count Cicno necu an cntry in his 
ddary on lerch 8, 1939 thot OSHIMA en. SHIRATORI hod 
refuse’ to carsuntecta through officicl channals thu 
Japenese roply on the Tri-Partito alliance in which 
tha intention wes cx resset of regercing the pect as 
exclusively eee Ribbuntrop, in his wire 
to Ott on the 26th of April 1939, clso stetec thot 
OSHIMA and SHIRATORI hoc rofusce to officially present 
to Germany and Italy th: Jananese pronnss] to linit 
QQ-37. a. T. 34124, 
Q0-38. a. Ex. 3494, T. 33736. c. Ex. 3208, i 6079; 


br. Ex. 497, T. 6071. Ex. 3508, T. 34002. 
99-39. a. Ex. 501, T. 6096, 


ecocting. Buecavsu of thy cifficultios in travul, 

TOGO left Russia, where fw wos then Anbossacar beforo 
ebteinine directions fron his here sevarnnent, anc 

an his crriv2l in-Berlin learnee that Forsipn 
Ministry epprovel. for the cslling of the necting hac 
buen ieoi Natvuithstznčíng this lack of approvsl, 
wa fing in addition to TOGO, KURIYAMA, Hinistur to 
Swaden, AMAU, Hinister to Cuitzerlanc, SAKO, Acbessa- 
dor to Polin, cnc SHIRATORI were on the scene ct 


veriue intervils but on carly detes 2fter the arrivel 


b. 
ef the ITO Commission, OSHIHA encenvoruc ta explain 


their proseneu ty tustifying thit: 

"It has baun sort of a custon of officials 
of the Inpenssa Foreign Office to take verious opor- 
tunities to visit othor posts for the purdose of 


lisison one exchenge of inforcotion froc tinu ta 


an: when esked on cross-exerinctinn if TOGO canu ct his 
own suggestion or OSHIMA'S , hu renlicc thet he czna ct 
fig cout tpl elarivese; lathe auriesc: 1nvtieh plancte old: 
the touting ef Ambasszdors is uxsily Ciscurnible fron 

tho views OSHIMA admitted hoving probably oxpresse in 
2 meeting betuecn SHIRATORI, TOGO ant hinself, narely, 
QQ-37. 2. Ex. 3646, T. 35661. dd. T. 34124. 


Go A EERE 
c. T. 34123. 


the putual obligstions of cssist-nce to ths cesu of a 
ser with =, OSHIMA attempted to disposu of 
these incopencent statements of Ciano cnc Ribbentrop 
hy a wave ef the hane, so to speck, in testifying, 
"This ves clearly not the So Reference is 
mada to tho sunmetion for a discussion of these 


incidents on? the untrustworthiness of OSHIMA 2s a 


witness. 

QQ-40, OSHILMA ezbled his viows to Tokyo in 
opposition to the aay `» Thu telogren contcin- 
ing OSHIMA's vieus is net evailabdle, but the SAIONJI- 
HARADA Meroirs givos 2 elarr insight cs to what 
actuclly transpiro? anc tha oxtunt to which OSHIMA 
went in his offorts to isposu his convictions upon 
the government cn? influenca cne direct Jopanase 
policy. OSHIMA's conZuct yas such as to occasion a 
statucent by thu Deputy Chiof of Arry Gonaral Steff 
ta the Lord Keepor of tho Privy Seal thet ho hee 
"strictly warnec Ambasscver OSHIMA thet the surcos 
authority of diplonscy is vested in the Erperar" anc 
eautionec hin that he shawl? net forget his position 
by exprussin; cs his am thu opinions of Gerniny. : 

Ex. 502, T. 6100. 


x. 3508, T, 33005; d. Surmation, F-117-9. 
Ex. 3508; T. 34003: h. Bx. 3795-4, T. 37767. 


DSHIMA counio th-t any such warring was in fact riven 
da Forcign iinister ARITA bitterly corplained 

ta tbu orny thet the Genersl Stoff wis eoncuc ting 
diplon-tic rerotiztions rithout consulting, the Fareim 
Minister ond thst Ambasscdor OSHIWA he? tulegr=phec 
tho Gener-l Stoff coneerninz the stren;thoning of the 
Anti-Couintcrn Pret vitheut the knowludgu of thu 
Foreign e This likowisu wes denied by 
OSHIM:. 

QQ-41. In the inturval of time butwown the 
arrival of th. ITO Consission en? the governnent's 
reply tn OSHIMA's objuctioans, OSHTHMA sn“ SHIRATORI 
enntinuce to express discp-rovel of thu governrent's 
policy resulting in ths following cvelarstion by thu 
Forvign Minister: 

", . . Neo mattor shat thoy (Ambessacors ta 
Rome and Burlin) misht say thu (Jepancsa) Governnent 
cannet eancel its decision. 421 wo heave to lo is to 
chongo th: Ambassadors if they zru soing to rush tn 
cenclusiens and say that th: cecisions (of thu Jopanesu 
Government) will not Jo. . . In 11 cases w Wire? 
tack instructinas (tm bath Ambassadors) to 30 ss 
recommenced ty the Jrpancse Givernnent" 


QM 40. c. T. 31226. d. E~.3796-A, 37771. @.T.34125-6. 
Q9-41. a. Ex. 3797-A, T. 37773. 


Garman and Italizn Governments. MRefercneu is cede to 


È 
the comments in the summation rolatin; to this incičunt, 


OSHIMA deniod thet he rofusec again st this tire to 


carry out his instructions, but he wes silent on the 


question ef his oppositinn ton the propns-ls. 


Q243. c. Surrtion, F-120. 
d. Ex. 3508, T, 3.:005-7, 
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Again OSHIMA denied rcocoivin- the instructions fra: the 
Foreign Pa a 

NO-42, This action of OSHIMA in rejectin3z the Govern- 
nent's policy wes emncuct which oxcocted th: norncl 
functions of sn eobassrdor an” is cvicenee conclusively 
shine the influence he sought ta ant cic axercise ovor 
tha revernnent's policy. 

I. OSHIMA anc SHIRATORI Consi“erec New 
Goyernnunt Pronossis to bu “Inpossihie," snc_Arsin 
Refused to Offiesally Coniunicats Then to German rne 
itslisn Governrunts, 

99-43. The Jnepmusu Governnont partially 
succimbe? to the influunco of those who onposad the 
nrapasals doliverse by th: ITO Conrission ont areunc 
the en! of Uoreh rococrenced its stand en? farwerded to 


a. 
the 4rbassacors nuv instructicns. Ribhontrop, in 


@uscribuc thu pronosal anc relctuc what tronspire? in 
the conference in ocrly April when the now Jepanese 


pronosals were unofficially recau moun to hin anc 


Count Ciana. It vos an this ecension that thu 
Ambtzsscters branéuc the new 2renossls cs “inpassiblo" 


anc refuso? to officially <-lulivur the proposals to the 


his tulcgrst of April 26, 1939, to snbrssacor Ott, | 


QQ-41. bh. T. 33129, 
9-43. r. Ex. 3508, T. 34005. b. Ex. 502, T. 6100-2. 
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J. OSHIMA Endcevercd to Irflueree Japanise 
Policy by Threaterine to Resign as Arbcssador. 

QG-64. When OSHIMA ard SHIRATORI rcfusre to 
communicate through cfficial channels the prepnos=1s 
breught by the ITO Conrissinn, thcy, secordirg to Cianc 
and Ribbcntrep, requested Tokyo to accept the pact ef 
allisnee without reservations under thc threat of re- 
sipning their aobsssaderial pests. This incident is 
fully discussed in the a i and is cenfirtcd by 
ARITA in his statcrent thet the Five Ministers' Confer- 
ence of April 26, 1939, considercd ar urgent request 
which had come fror OSHINA and SHIRATORI for thcir re- 
eall. y In the face cf the forcgcirg scparrte and 
independent stcterents by C-urt Cicno, the Reich Fercign 
Minister Ribbentros and Fereign Minister ARITA regard- 
ing the Arbissadors' threat te resign, CSHIMA denicd 
thet it Peay eae 

QQ-45. The thrert ef resignation by the 
Ambassedors was 2 natter of recl censcqucnce. KIDO 
anticipated the possibility of its affecting peace and 
arder within the natione The telegr: cf Nilitnry 
dttscle BANZAI at a later datu stated thet OSHIHA's 
resignation would cause a fiasco in Japar's foreign 
(94t. Plies ge00ck, T. 37808. 

c. Fx. 3508, F. 34004-5. 


| 
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b. 
policy. Ket enly did the threat of resipnation serve 


to strengthen Geresny and Italy in their pesitiors with 
rceeard to the prct,. but it sizrved the purpesc of wring- 
ing additicn-1 concessions from the Jananese Governrent 
to mect the vicws of Hitlcr, Ribbcntron, CSHIMA, 
SAIRATPRI, and their ec-censpireatcrs, including especi- 
ally wir Miristcr ITAGAKI and the military group. Vicw- 
ing the cvidence <3 a wholc, there is little doubt thet 
the fall of the HIRANUMA Cabinet would hve been pre- 
eipitated ry a tatal collapse of negetintions for 3 
military sllisnce as would have occurred had the 
Ambess2dors resigned, just as it finslly occurred when 
negetictions collapsed as 2 result af the conclusion of 
the Gcrman-Russien Non-Aggrcssion Pact. 

QQ-46, As 2 ccunter rcasure to thc threat of 
resignntion, it was decided by the Five Ministcrs' 
Conference of 25 April 1939 thrt communication be rade 
directly ty the Premier with litlar and Mussolini 
through the Girran and Italian Ambassadors et Tekyc 
instead of using the Japenesr: AnbDessadors stationed in 
Berlin snd Ronee This counter preposel tenk the forn 


of what is known ns "The HINANULIA Declaration of Muy 4, 


1939," 2 full discussion nf which eppcars in the 


(gp-25. b. Ex. 3314, T. 37916. 
POETA a. Tx. 38002A, T. 37803.) 
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int¢lligenec, tenporrry lcasing of bases, exncrt of 
fucl oi] and other cornodities, and in general “all aid 
outside actual participation." > OSHIMA adritted he 
advised Ribbentrcp that by the new proposal in late 
larch, Jepan accepted in principle the duty of war par- 
ticipation in case of Gerreny anc Italy's being attacked 
by countries other then Sovict aussie but he denied 
stating specificclly that Japen would actually partici- 
pate in maven Forcign Minister ARITA, as we have scen, 
reperted to the Eepcror on April 8, 1939, thet Anbas- 
sadors OSHIK. and SHIRATORI acted without regard to the 
wishes of the central suthorities and overstepped their 
autherity in replying to Gcrneny end Italy thet Japan 
intended to fight in the event these two powers should 
‘ange war with England and France. z This was fcllowed 
by è conference between the Emperor ond War Minister 
ITAGAKI, in which the Emperor charged thet the Anbas- 
sadors had infringed upon his suprere authority end 
perscnally rcprinandcd ITAGAKI for edopting the attitude 
of supporting then under such circunstanecs qnd expressed 
dissatisfoction with "the Wer Hinistcr's deviction froz 
the subjcct at exch nceting of the cabinet," theugh 
(90-47. a. Tx. 497, T. 6065. 

b. Ex. 3502, T. 34006, 

c. T. 34135-6. 


d. Ex. 37798-A, T. 37779. 
c. T. 30492-3.) 


b. 
surv:ction. This preposal yiclded furthcr to the 


influence of the two Anbessaders in tht it provided 
thot cilitsry cssistsnce would be given against ncetions 
ether than Russie "to thc extent nnossible." The effec- 
tiveness of OSHIHi's efferts in drzwing Jepan further 
and furthcr into the streng military alliance sought by 
the conspirators was infcrentially adititted te OSHIMA 
when he testified that the HIRANUMA ressage to Hitler 
"wes thus strongly in support af the line of negotiations 
which I was pursuing rt that tives a 

K. OSHIVA kzccedcd His iuthcrity in Advising 
Ribbentrep thot Janan ould Participate in Wer. 

QQ-47. The reservatiens and scerct understand- 
ing specified in the proposals brought by the ITO Com- . 
missicn limited tha obligeticn of wer participation on 
the part of Japan to nations which had embraced Cormun- 
isr. These rescrvtions were altered in the new pre-- 
posals delivered to tie Arbassadors during.the letter 
part ef March. Acecrding to the stter:ent of CSHIMA, 
the reservation with regard tc Cenpunisn was elinincted 
and there wns substitutcd for it the duty en the part of 
Japan tu give aid consisting of military advice. By 
tilitary advice CSHIMA cynleinid was meint trading of 


(90-46. b. Swaraticn, F-129. 
c. Ex. 3508, T. 34009.) 


this confcrence with the Ecporer was denied by ITAGAKI. 

4Q-48. Ribbentrop, after the receipt of the 
HIRANUMA declarction, asked OSHIMA whether Japon cculd be 
eensidcred as being in = state of war in the event 
Gerrary should gc to war against a third naticn even if 
no v:ilitcry aid fror Japcn were given, to which OSHIMA 
replied in the affirentive. Fercigr. Ministcr ARITA 
cerrented tht it was indeed inexcusable ‘for CSHIMA >n 
his own authority te nroposc such c thing es "pariici- 
paticn in wnr" and to wake such an arbitrary reply. 
Prerier HIRANUMA and War Minister ITAGAKI upheld OSHIMA's 
OREA The Forcign Finister prenosed the annulrent 
of Anbassader CSHIMA‘'s reply ta Ribbentrop at the Five 
Ministcrs' Confercnev of May 20th but OSHILA's actien 
wes ltft careecibacde OSHIMA was noncommital ond 
evesive when qucsticned cbout this mature 

L. OSHIMA Again Refused tr Officially Transrit 
His Governnent's Policy to Gerr ony. 

QG-49. On May 28th, 193°, Ribbentrop wired 
Arbessador Ott thet formal cormunicaticn of the Koay 20th 
decisicn of the Japanese Governucnt hed nat been made end 
Ott wes instructed to make certain repreacntations to the 
Jepancse Governnent rcgarding this delay. In thc sane 
(QQ-48. a. Ex. 3801-C, T. 37823-4: Ex. 3802-A, T. 37824. 


b. Ix. 3803-A, T. 37825-7. 
c. T, 34138.) 


tclegram Ribbentrop ctatcd he had been confidenticlly 
and unofficially inferned by OfHIMA that OSHIMA bed 
received r telegroar fror Fercign Minister ARITA accord- 
ing te which the Javanese Gevernicnt wishcd te reserve 
intrencc into a state cf war in case of Turopean con- 
flict and that ke had sent 2 very encrgctic telegreno to 
ARITA refusing te pass this point of view on te thc 
Germar ee ee ime OSIIMA denied the feregcing by 
statirg thit in this conference with Ribbentrep he told 
hin thet he cztled tc ARITA his cbservations upon an 
ainstructicn c neerning tke Gaus draft and thot Ribben- 
tren hed misundersteed this laterticnally cr unintcn- 
gee The truth ef Ribbentrop's repert and the 
frlsity ef OSHIMA's dcninl is eerfirned by Arbasseder 
Ott's telegrar of Moy 27, 1939, in which he adviscd 
Libbentrep thet 2 spokesman for the irmy hed snid that 
the Fercign Minister wired the Vay 20th decision of 

tkc Five Ministera' Cenfercnee ts Berlin end Rere "in 3 
fern which the arry rejzcts becaus¢ it docs not auto- 
matically fix the cntrance inte = state of war against 
Englerd and Francc, but propeses to. rake it depend on 
th. situ.tion st the time," ard thst the Japanese ir- 
bassaders in Horlin ad Rone had refused transnittol cf 


(Co-49. a. Ix. 2230, VY. 15991. 
D. Ex. 3506, 1. 34010.) 


Cxbinct overthrow. Thrt ITAGAKI did entertnrin ‘these 
vicws carrot successfully be contradicted in the light 
of cxhibit 2198, T. 34,141 and 34,145. This exhibit 
includes tao telegrars fron Ott, the first cf which, 
bearing dte August 11, 1939, reperts thet the Arry had 
resuncd at the Five Ministers' Confcrerec a bitter 
battle fer the alli-ree and thet "the War Minister is 
resolved as a last resort to risk his resigncticn" and 
the second cf rich, berring date August 18, 1939, 
reocrted thit since the War Minister was unable to 
break threugh the uncnisous front cf the other ministers 
he cliincd his resign-ticn unavcidable. This evidence 
as = whole, it is submitted, fully cstiblishes the 
Ribbentrop telegrar. 2s a trustworthy and corroborated 
åccurent, 

&¢-51. Attention should be called te OSHIMA's 
denial] that he et ary tine while Ambassader connunicated 
cithcr directly cr indirectly with the Yar Ministry or 
the General stort. Gcneral KAWABE testified that rs 
Military attcchc it was his duty to convey the vicws 
and ecpinions of the Army to the Anbassndor and ta 
tronmsrit the views ^nd opinions of the imbassadcr to the 
‘ee and this is precisely what he did with regard 


tc the exchange of co:runications with the War Minister 
ce 


b. T. 33779.) 
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this decision to the government te which they werc 
c 


neercdited. 


40-50, In Ribbentrop's wire of May 28th OENIMA 


is quoted es having stated that after sending thc "viry 


energetic telegram" te ARITA, the War Minister requ sted 


hir by wire "to b-ld off until inter ngeinst ARITA in 


order nat to disturb the discussions erence the vericus 


facters in Tokyo," ond that the “arry is fircly resolved 


to fight the oattcr cvt quickly end ever at risk of 2 
a. 
Cabinet overthrow." OSHIMA cxpliincd that althcugh 


he did net receive t telegran from ITAGAKI, the Hilitery 


Attrehc KAWABE did and thet this telegran allegedly in 
answer te one from KAWABE criticizing the equivocal 
attitude of the Gavernicnt advised KAWABL (1y thet it 


would be better to keep quitt row as the atmosphere of 


tha Five Ministers! Conference is inclined te fever the 


ecnclusicn ef a treety, ard (2) that he had no intention 


whatsoever te overthron the present Cabinet. Clausc 
(1) is in substance the sare statenent thet Ribber trop 
renerted was madc by OSHIMA. Clause (2) is in direct 
ecnflict with the statcpent Rikbentrop.attributed ta 


ASHIMA, namely, thst the Arry ws firmly resolved ta 


fisht thc natter oul, quickly even nt the risk of ^ 


(99-49. c. Ex. 376f, T. 37409. 
eG. a, Be. 2230, T. 15991. 
tise: “i me SRS? T. 34011; iz. 2651, T. 33770.) | 
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as described in the pr.ceding paragr:ph, Ancther 
instance wherc this wes shown tc have occurred is the 
BANZAI telegram cf 3 May 1941 at the tine CSHIM. was 
raking en effirt tc bleck MATSUOKA's trip to the United 
Sintea Althcugh OSHIMA rey net have communicated 
directly with the Wer Minister cr the General Staff, it 
is quite apparert from this evidence tht he used his 
Hilitery attache fer that purpose when the occasion 
required it. The precedure also worked in reverse cs 
shewn by the Ott telegrar cf 11 August 1939 when 
General MACHIJINI, Chicf of the Cei.tral Section of the 
War Ministry, cdviscd th t the War Minister would by- 
pass the Foreign ifinistry end cormrunicate certain facts 
te OSHIHA and ShIRATCRI. 

M. OSEIM. Withheld Delivery of Japan's 
Pretest to Serve Political Purposes. 

4-52. CSHIM. deliberatcly discbeyed an order 
by the Jepanesc Government te deliver a sharp pretest tn 
the German Gcvernnent on tit. conclusion cf the Ggrran- 
kussien Non-Agsrcssion Pact. This incident is trentecd 
in the atiae Notwithstanding his action of 
withholding delivery of the pretest, OSHIMA wired his 


Government thst he hed fellowed its order. CSHINA 


(ARSL. c. Ex. 3014, T. 37916; d. Fx. 2198, T. 34143. 
PA-52. c. Surnaticn, F-123; b. Exe $00) T. (125. 


was cf tne opinicn tht official delivery of the protest 
would have grave effects if meade during the critical 
phase af the German-Polish nagebisetene | This demon- 
strates OSHIIt.'s kindred and synpathetic cttitude to 
the pressure thet Gernany was then cpplying tc Poland. 
Having by his actions arbitrarily deprived the crder 
fror the Foreign Ministry of its severity, he delivered 
it in a surreptitious ond unofficial nonner on 
Septerber 18, 1939, at which tine ho congratulated 
Gerccny cn the success of its Polish canprign, This 
acticn in withhclding delivery served te lessen the 
friction betwcen the two powers resulting fron the ecn- 
clusicn of the Gernen-Russian Nen-Aggressicn Pact and 
facilitated the close co-operntion between Japan, 
Gerrery, and Itely which Ribbentrcp and OSHIMA agreed 


ea 
was “not in the least dead." 


G52. . T. 6124-5, 
(Sc-52. e fa bae, i erea. 


a. Ex. 507, T. 6228. 


to accorplish it by the usc of force. 

VI. CCRCLUSION OF THE TRI-PARTITE PACT 

A. OSHIM. Played an Inportant Functicn in 
¥aintainirg Close Japanese-Gernan Relations. 

€Q-54. OSHIMi, who, according to the testi- 
mony of Gencrol KAWABE, held the same views as Ribben- 
trop regarding a militery alliance and who saw eye to 
eye with both Hitler and Ribbentrop, returned to Japan 
in Decerber, 1939. Ribbentrop, who censidered it of 
grcct impertence to the policy of collaboration that 
QSHIMA rerein in Germany as Anbassador, f advised Ott 
thet OSHIKA on his return to Japan would work fer 
German-Japz2nese Gidendehitiek Ribbentrop ond OSHIMA 
agreed th2t Japan's position ultimately would be 


accurcd by Gerran victories and that the idea of close 


co-operation between Gerrcny, Italy and Japan was to 
d 


the renl interest of 211 pzrties concerned. 7 The work 
of OSEDU in behalf of the maintenance and improvement 
of Cernar-Japancse relations began even before his 


departure for Japan according to a report nade by 
E€. 
Stahner on 28 August 1939. 


GQ-55. The cooling off in the relations between 


G6-54. n. T. 33775; Ex. 3508, T. 34016. 
A ; ee Cea 6129-36; Lx. 498, T. 6130. 
l Ex. 508, T. 6131. 
Ex. 507) T. 6127-8. 
l ix. 274%, T. 24505.) 


E. The Inportance of the 1938 end 1939 Period 
of Negotiations for, a Tri-Partitc Pact. 

QQ-53. The importance of the 1938-1939 
negotiations ir its effect upon Japanese, Gerran crd 
Italian policy, and consequently upon the oxecution of 
the plan of conspiracy, cennot be overestimated. This 
is adequately set forth in the sumnation and w111 not be 
rencatcd. Scveral observations, however, will be rode 
to CSHIM\'s alleged defense cs to this matter. With 
regard to OSKIMA's contention that he considered the 
proposed treaty wes of £. purely defensive enhances 
it is only necessary to point out that his efforts to 
heve the alliance oired at all nations could not be 
purcly defensive in tho absenca of a showing of an 
existing irminent and efficient threet of aggression by 
such nstions. No such threat existed in fact. CGSHIHA's 
further cortention that he considered the pact as morc 
tc be used as the means in diplomatic Eoinn 
wren ccnsidered ir the light of his subsequent publi- 
cation entitled “The Idea of Gerren Diploracy" (qG-56) 
is an admission 2s to at least-one use the prosecution 
clairs the Axis clliance uss intended, namely, to gain 
strength cnough to enferee thcir will upon other 
sovereign naticns and failing in their coercive attcrnts 


(GO=53. a. Ex. 3508, T. 34012. 
Ex oe a 


Janan and Germany es the result of the conclusion of 
the Geruer-Russian Non-/zgeression Pact wes a matter of 
vital concern to the conspirators, both within and 
without Japan, as it endongcred their deeply isid plans 
for en Axis alliance. At this critical period in the 
progress of the conspiracy and in keeping with the 
foregoing assurances and requests by Ribbentrop, OSHIMA 
Performed a necessery ard vitally irportant pert in 
cenenting the relationsrip of Japan ard Gerzany and in 
bridging over the immediate crisis until Japan was pre- 
pared for the step which the conspirators hed urged 
should be taken. No leading figure in Jepan was as 
well quelifiecd for this role as OSHIMA. 

GG-56. CSHIMA published a most revealing 
erticle in the January, 1940, issue of Bungei Shunju, 
entitled "The Idea of Gerran Diplonsay ites which, it 1s 
submitted, wes propegarda designed to sell the Jopanese 
people on the glory and efficacy of Axis power, to 
seften the feeling that hed arisen fror the conclusion 
of thc Gernen-Russian Non-Aggression Pact, end to pave 
the way for the alliance which was scon to be concluded. 

G&-57. OSHIMA knew of the work of the Gestapa; 
he waa fariliar with the basie Gerran doctrine that 
force is necessary to solve international problers as 


(GG-56. a. Ex. 3516-A, T. 34153.) 
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enunciated in Hitlcr's "Mein Kampf;" he knew of the 
ourdcr without warning of Hitler's own followcrs in what 
vas notoriously know as the "bleod bath;" and he was 
aware of the asteblishrent of the notorious concen- 
tration carps cnd the reigr of terror which followed; 
and yct in this article he extolled Hitler's so-cnlleda 
Diplomacy of Honor, Equality and recon He wrotc 
with edriration of the so-called "bloodless victories" 


made pessible because of the existence of a poverful 


arry, perfect corrond over the whole nation under it, 
d 


and the nstion's trust in the conmand. — By “bloodless 
victcrics" MSHIMA admitted that he was referring to 
such events cs the Nezi Putsch in Vienna in July, 1934, 
when Dulfuss wes assassinated, the occupation of the 
Rhineland in Merch, 1936, in violation of the Treaty of 
Versailles, the 4ustrien Anschluss in March, 1938, when 
wen Schuschnigg mas forced to resign upon threat of 
Germen invasion, and the occupation of the Sudeten arca 
of Czechoslovekia in October, 1938. The accomplish- 
ocnt of these sc-called "bloodless victcrics," OSHIM. 
said, was duc to Gernary's deterrinaticn to resort to 
arms at any moment if necessary to carry out her om 
positive eae Fer c Japencse this was very 
(20-92. a. T. 34161-3; Cx. 3516-A, T. 34153. 


b. Ex. 3516-A, T. 34154, 
c. T. 34164, 


existing nt thet time in Jnpen, reported thot the 
soelition Cebinct wes not crpoble of complete affiliation 
ith any of the Europern power groups for the time 

peing, thet ecceording to the views of Ambassadors 

DSbllss end SHIhATOKE two or three more transient 

cabinets would be needed in order to bring about n 
rastie change, end thrt the two Anbassadors cere >ó 
orking herd for the overthrow of the present Cabinet. 
SHIM denicd prrticipating in pny moverent to bring 

bout the dormfell of the Governnent nnd denied discussing 
he subject with Ambassnécor ott. 

GQ-59. During the letter part of 1939 or 
erly in January 1940, the Germen end Japanese Govorna- 
pents egrecd on a visit by the Duke of Coburg to 
apen on the occasion of the 2600th Anniversary of the 
hetione] foundation shen a porpous reception for the 
uka #3 a guest of the Stnte wrs planned by the 
epenese Government, but efter the Asnam Maru Incident 
ourt circles friendly to the democratic powers were 
ésrful that the anti-dritish feeling ogiteted by the 
sata Maru Incident and the intensification of pro- 
erurn feclin, of the people that would result from 
he visit of thu Duke of Coburg mado it inadviseble 


Q-52. a. Ex. 3503-A, T. 33,941 
“ b. T. 34,062 


dircvet language irparting the ides that Japon must 
profit by this exarpl. cnd be determined to fight at any 
percent for the advencencnt of her positive policics, 
that is, the princinles which the ennspirators had cr- 
graftcd upon the naticnal policies of Japan, Tc placate 
and softcr. the attitude cf thosc who had become infur- 
datcd with Gerrery's action in concluding a non- 
aggression pact with Fussie, DSHIW. cxpressed tre 
upinion thet Gerr any culà rot be rightly denounced be- 
cauac of the critical situction she faced regarding 
military operations on on: or two fronts or the pess- 
ibility of avoiding copa OSHIMA sulogized Hitler cond 
Ribbentrop ond enphasized tho dopendcnee that Hitler 
placed upon Japon and the confidence and respcet in 
which hi held the Jopancase. Hc anpenled to tre pride 
and patriotism nf the Japanese people by statinr that 
the Japanese, like Hitler, were very brave and were a 
people who did not farr death, Then as a rebuke to the 
Governnent which had fniled to canelude nr elliance with 
Gerneny, he stated, "Our Gcvertu:cnt, at this juncture, 
rust esteblish naticnal policies and cxert itself to 
carry ther Bear 

Qg-58. On 31 Decenbcr 1939, arbssseder Ott, in 
upprising his Gevernrant of the politic:1 situation 
G a e. Bx. 3916-A, T. 34157. 
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Iu visit be enda rs plenncd. OSHIMA advised 


Arbrssndor Ott thet he srn in the proposed postponement 


of the visit r possible rdventege for Gerten policy 
rs the enti-British movement would be enabled to develop 
to the full extent 1f not burdancd with the suspicion 
of being undor German influence. Therefore, OSHIMA 
rceommended thnt tne visit be postponed to April or 
Mey, This visit it ers contemplated should be the 
ocersion for Stohmer, the specirl envoy of Ribbentrop, 
to recorpony the perty ior allcgcd informotion purnosesaal 
OSHIMA ndritted this conference with Ott but denied 
ceny knowledge of the existence of en enti-British 
fovercnt in Japan. 7 When the visit of the Duke of 
oburg occurred, Gtahmcer interviewed OShHIKL, SHIHATORI 
rnd others rnd reported on 23 Fobruary 1940 thet they 
eorined in rn unchanged friendly attitude rnd were 
rerdy to give avery support, rnd that merns wera being 
trken to strongthen pro-Gerrnan influence in the Foreign 
Ministry rnd the ey When Ott wns rsked vhethcr 
SHIMA, after the visit of Strhmer tu Jepen, octively 
worked for n closer reletion betrcen Jepen and Germeny 
under the influence of Mr, Gtehmer, Ott significantly 
Plicd, "No rctive vork by OSHIMA in this respect es n 
9759, ec. Ex. EE Pal T. 33,943-4 


b, T. 34,0 
" è. Ey. 511, T. 6,140-2 


result of Stahner's influcnte." This rather 


apparent effort to nvoid directly stating thrt OSHIM\ 
worked for closer relntions between the two powers is 
confirmntion of the fret thet he did engrge in such 
sork, 

qQ-60. On 12 June 1940, Ambassndor Ott 
wired his Government thet the Embassy wes still 
endepvoring to stir up Jrnprnese 11) feeling against 
Acerica by influencing the press end lerding politicel 
personrlities in a way deemed proper, and gnave as an 
exrmple the suggestion to politicrl lenders that due 
to-the interests rnd activity of Amcricn in the Pacific 
eren a conflict betreen Jnpen end America wrs in the 
Jong run unrvoidable, In his report, Ambnsardor Ott 
rdded, “In confidential cooperntion with the Embrssy, 
Apbessodors OSHIMA nnd SHIRATORI end circles closely 


connected with them ere operrting in the snme direction." 


QQ-61. An ex-prrte staterent in question 


and answer form wes obtrined from Ott in on effort to 


a. 
impesch Ott's telegram of 12 June 1940. én analysis 


does not benr out the defense contention, rather it 
confirms the truth of the report. In a long explanation 
Ott gave his resson for reporting to Ribbentrop that 


. d. Ex. 3502, T. 33,929 
gai. r. Ex. 516, T. 6,152 


SUINATOHI "vnrned by srivete trlks, end soretires by 
the press, rgrinst the courting of the United aea ii 
In further denying thet the cooperation ws o conon 
plan, Ott reiternted thet he hed privately talked 

trith OSHIMA ond SHIRATORI LELEII © When asked 
egrin uhy he stated there wes close cooperetion, 

Ott referred to his previous staterent end seid thet 
he used the expression to give weight to his DCSEREC 
end to cerry through his objections, rn entirely 
differcrt thing iror snying thrt his report wes 
freturlly untruc, Thrt Ott did not intend to erst 
doubt upon the eccuracy of his report concerning 
politicrl cooperetion by OSHIMA nnd SHIRATOHI is clerrly 
denonstreted by cross interrogrtories takcn in behnif 
of the prosecution through thich three telegrans 
bearing detes 31 Deccober 1939, 23 Irnuary 1940 and 

26 Janu-ry 1940 vcre introduced in evidence, 3 These 
telegrems reflect politicrl petivity end cooperation 
on the prrt of OSHIMA. In the redirect interrogetorices 
teken in behelf of the dc{ense, which it will be 
recalled, the defense refused to use in evidence end 
vhich tie prosecution tendered in evidence, ^tt 
eanfiroed whet these telegrras TOEA 


3502, T. 33,933 
302, T. 33,933 
503*:., T. 43, 938-44 


c wes working in his own uny. Ott coos not infer 
thet his statct«nt as to his work in cooperation 
with OSHIn. and SHINATORI vrs untrue. It is post 
significent thrt the exemincr vho wrs present did 
not dere ask thet syecific question. Fron the fact 
thet he did not dô so, it is te be presumed that the 
ensyer would hrve been ecdverse to his contention. In 
fect, it is clerr from the succceding questions thrt 
it wos mell understood that Ott wns cresting no daubt 
upon tiie truthfulness of his resort regerding the 
cooperation of OSHILA and SHIRATORI. Insterd of asking 
nbout the correctness of the report of cooperrtion, 
this question wes esked: "Did you menn in the fourth 
parogreph of this document thet the Embessy, OSHILG, 
end SHIRATORI worked together in a cammon progren, 
besed upon e mutual understanding end common agreement, 
and 1f so vhet was the cim?" To this question, Ott 
replied: “No, I did not meen thet because there wrs 
no such eercevent." Ott, in denying thet he mennt 
the cooperetion of OSHIMA nnd SHIRATORI wns besed upon 
"a mutus] understending nnd common egreenent," was 
not denying the truth of rny strtement contnined in 
his telegrephic report. He proceeded to strte thet 
g. Ex. 3502, T. 33,929-34: Ex. 516, T. 6,152 


b. Ey. 3502, T. 33,932 
c. Ex. 3502) T. 33,932-3 


9Q-62. On 8 July 1940, in n conference 
betwecn Ribbentrop rnd Japanese Ambassadors SATO nnd 
KUKUSU, Ribbentrop, in referring to Germen-Jnpenesc 
caoperrtion, steted that he hrd for years furthercd 
this cooperrtion with Generrl OSHIMA and thet it hed 
| elrerdy borne fruit for both perties. He referred 
to the fret thet Japrn hrd doubtless drewn considerrble 
edventnges throughout the whole period of her struggle 
for China down to the present dry from the existence 
of n strong Gerrony. Without the existence of a 
restrengthened Germny, Jepan, ht seid, could not have 
been eble to penetrrte os deeply into English rnd 
other spheres of intercst tn Eest Asia os ectunlly 
happened. |” Not long prior to this, on 29 April 1940, 
OSHIRA was decorrted rith the Grand Cordon of the 
Rising Sun for meritorious service in the Chino 
Affeir. 
THE PRESIDENT: We will adjourn until half- 
pest nine tocorrow sorning, 
(hereupon, at 1600, an adjournment 
wes trken until Fridey, 27 February 1948, 
at 0930.) 


ng-€2. a. Ex, 524, T. 6,181 
" b. Ex. 121; T. 787 


Friday, 27 February 194 


INTERNCTIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court louse of the Tribunal 
Yar Ministry Building 
Tokyo, Japan 


The Tribunal met, pursuant to adjournment, 


at 0930. 


~fpearances: 
For the Tribunal, 811 Merbers sitting, with 


the excepticn of: HONORABLE JUSTICE LORD PATRICK, 
Herher fron the United inedom of Great Britain. and 
HONORABIE JUSTICE E. STUART McDOUGAIL, Herber from the 
Dorinion of Canada, not sitting from 0930 to 1600. 
For the Prosecution Section, same as bofore. 


For the Lefense Section, sama as before. 


(English to Japanese and Japanesa 
to English interpretation was made by the 
Languzge Section, IMTFE.) 


erin{nal plans. The cothot b" which the conspirators 


brought Jipan foraally anè conplctely into the axis 


partnership in crime is fully presented in the sun- 
a 


nation. when the YONAI Cabinet vas’ succeeded by the 
fecon* KONOYE Cabinct, both OSHIMA an? SHIRATORI, 
exponents of the vilitery alliance, by press inter- 
views, approved MATSUOQKA's appointucnt as Foreign 
Binister thich er a new developrents in behalf 


of the alliance. 


NQ-62. a. Surerntion, F-127-47 
b. Ex. 536, T. 6,262 


MARSHAL OF THL COUAT: The Internaticnsl 
dilitary Tribunal for the Far East is nor. in session. 

THE PRESIDENT: All the accuse are present 
Gxecpt UaEZU who is represcnted by counsel. The 
Sugano Prison Surgeon certifies that he is ill ane 
unable to atten? the trial toesy. The certificate 
w111 be recordcd nnd filed. 

With the Tribunal’s pernission, tho accustà 
KAYA will be abscnt froc the courtroor the entire 
day conferring with bis counsel; an’ the accused 
TOGO will be absent the whole of the corning session 
confcrring with his counsel. 

ur. Tavenner. 

aM. TAVENNER: If it plense the Tribunal: 

B. OSHIMA Perforued on Icportant Func- 
tion in Securing the Unity of the Governoent 
and Netion Behind thc Tri-Partite Pact. 
09-63. By Hey 1940 Gernany hat denonstrated 

her cilitary power by overrunning the low countries in 
Europe an^ intcrnal preparations of a nilitary an? 
economic character in Japan had been incransei so that 
the tize ras ripe for the conspirators to rence their 
efforts in bringing Japan into open opposition to the 
Qciiocracics through a Tri-Pcortite alliance, the con- 


clusion of which wns a ncecssary part of their 


QQ-64. Prior to tha conclusion of the 
Pact, ti.2re were occasions when OSHIMA an? SHIRATORI 
discusse tha subject of the alliance. OSHIMA denied 
that any concrete measures for its adoption were con- 
siftered in thcse KERO Then Stahner, the 
special cnvoy of Ribbentrop, arrived in Japan during 
the carly part of September, bc first visited OSHIWA. 
OSHIMA testified that on this occasion he told Stah- 
mer he was in no position to be concarned with the 
Proposal alliance ant zdévised hiti to see MATSUOKA.” 
During the course of tho negotiations which followed, 
OSHIMA on one occasion tas the solc guest of Stahnoer 
at the Geruan Eobassy, at which tie Stahser asked 
his advice regarding a point in the negotiations on 
Which he snf MATSUOKA disagree’. OSHIMA, in his 
testinony, alleges’ that he tol? Stahoer he vas in no 
Position to give hin any assistanco and merely sug- 
zestc’ that he should see MATSUOKA about 1t. In 
the light of Stahner's telegram of 23 Fcbruary 1940 
and nll of the other cvidence concerning OSHILA, 1n- 
cluding his fraqucnt dunials of establishe’ fects, it 
is only reasonable to believe that hia participation 
in the negotiations for the pact, the culeination of 
QQ-64. a, T. 34,169 


b. T. 34,170 
c. T. 34,171-3 


all his cfforts cond work, was greatcr than he was 
willing to s4oit. OSHIMA‘'s scrvices in the achicvo-~ 
ocnt of Geronn-Jspaneso cooperation, whether in the 
important prelininary stcps or in tht actual conclu- 
sion of the treaty, were acknorledgci by Hitler in 
eonferring upon hirn the awar of the Grand Cross of 
tne Order of aerit of tne Geroan Eagle in Bae 


@@65. Opposition in Japan to the Tri- 
Part'te Pact wis such that an Iop:rial Rescript was 
use for the purpose of uniting the people behind me 
Mothing could have been of greater iuportance to the 
eonspirators than the unification of thy Japancse 
Gavernuent an? the pcople behind this pact. No one 
was in a better position to cffectivcly speak on this 
subject than SHIMA, the protagonist of 2 strong 
military alliance who szw eye to cye with Hitler and 
Ribbentrop and who had previously cophnsized to the 
Japinesc people by his tirncly article published in 
January 1940 the German powcr of diplomacy when backed 
by a strong aroy ane perfect comman ovcr the whole 
mation under it. For the sccond time, OSHIMA resorted 


to the press, this tinc to solidify the Govurnnent an4 


nation bchind the obj .cts of the conspiracy. 
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his opinion that the Japanese Governnent nust heve 
becn curtain at the tic the Tri-Partite Pact was 
conclude that the Great<r East Asia Sphere coul’ 
only be achieved through a push to the south, an? 
rith the scor) at ee This, it is subnitte?, con- 
sittutes an annihilation of OSHIMA's defense that he 
considered the alliance a ¢efensive pact. He stated 
in this erticle that the settlenent of the Chinn 
Incident an’ the iurape2n war shonl4 be considered 
os a unicy ane that the Japanese pcople cust Gacc up 
their ninis to the fact that the trcaty callec for 
Japanese cooperation in establishing the New Order 
of Gercany and Italy in Europe. He called upon the 
netion with unswerving resolution to make careful 
preparations to conbat any obstructions which other 
nations cay offer. Unfortunstely in rcgent years, 
he stated, there ha? been a tendency for conflicting 
opinions to arisc within Japan an? warned that if it 
continued in the future, Japan woulè not be able to 
accomplish its mission in the warla. Ne nAnonished 
the pcoplc not to indulze in vain bickecrings but to 
gtan’ foursquerc rcady to burst through any barricr 
to the, achievement of Japanese ains., He renine? the 


People that nevcr before was such resolute “cter:iinatisn 


e sons ba 37 AtA 


QQ@-66. OSHIMA's first articl., cntitice 
‘netivate the Allianco -- Shun Diplomatic Pessivity" 
appoarec close on the heels of the conclusion of thc 
Tri-Partite 2Jact in the 27 Octobcr 2940 e*ition of 
the Tri-Partite Pact in the 27 October 1940 c‘ition 
ef thc YOMIURI ernie A closc stucy of this 
@ocur.ent, parts of which sore not rean in evitcnee, 
is of importance in obtaining a clear unicrstan’ing 
of OfHIMA's true views an? thc coucon plan which 
existe? ationg the conspirators 15 well as the func- 
tion that OSHIMA playcd in selling thesc ideas ani 
Plans to the Japrnesc people. He statea that the 
alli-nee-ha' as its abject.the founling of a Now 
Order in East Asia an in Europe, an? although the 
treaty provided for outual nilitary support, this 
was not an object in itself an' was only an unnvoid~ 
able treasure to be taken should some third porer ob- 
struct thc foun’ing of the New Order, It stands to 
rcason that the establish:«nt of thi conteplatc’ New 
Or@er in Fast Asia ant in Europe could nat be effectet 
without military aggression, as it involved the terri- 
tories and rights of sovcreign nations. This point 
was conceded by OSHIMA in his conversntion with 


Erdsmanndorff on 13 October 1941, when he cxpresscd 


a È pi sanas 
— 


en2 fira courage necessery. The treaty nust be 
activated with all speéc, an^ the first essential step 
to this is to complete preparations for action rapid- 
ly, we stated, He asserted that the Tri-Partite 
powers oust oarch ahead in perfect concord to pro- 
tect their conuon interests, anf that a trenencous 
anount of prelininery work was recuired to be cone 
with respect to Japan's relationship with Geroany 
an? Italy and within Japan itself. With an air of 
finality he then a@vised his readers that the 
country's policy had been clearly lai cown so 
anxiety about the tatter was uncallee for. 


Q467. The foregoing broa? appeal to the 


ia| 
| Japanese people was auickly followe¢ by another 
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article by OSHIMA published in the Novenber 1940 
‘tssus of the vagazine Dai Asia TE This cagazine 
was Published by the Greater Enst Asia Association, 
of which the accuse? MA{SUI wes Chief, the accused 
HIROTA, SHIRATONI an? MATSUOKA were counsellors, an2 
the accuse? SUZUKI, airector. This article entitled 
"The Tri-Partite Alliance ant the United States af 
Anerica" is of the sane general character as the 


forner article. In this article he picturee the war 


aims of Germany and Italy as bein; sicilar to Japan's 


27. a. Ex. 3517A, T. 34,280 


object in denling with the China Inci“ent ani assigned 
that fact as the reason for conclusion of the alliance 
between the three powers. He asserted that the fact 
this recent alliance was coneluded with the grane 
object of establishing o New Order in the world 
constituted the great feature of the treaty, and he 
called upon the nation to recognize the significence 
of this. OSHIMA again called on the people for coop- 
eration in the establishoent of the New Order of 
Germany and Italy and pointed out that it was essen- 
tial that Japan iorédiately plan with its allies 
Germany ang Italy in establishing a concrete polioy 
ang commence with its realization in a positive 
canner. As a final appeal, he stated that at this 
turning point of the world, all the people should 
combine their efforts for the great ioperial idea 
of establishing a New Order in Greater East Asia in 
accordance with the Icperial wishes which had bien 
reoently promulgated. 
C. OSHIMA Appointed Adbassador to 

Germany for the Second Time. 

Q68. On 13 December 1940 Ott wired 
Ribbentrop that the Foreign Ministar ha.) repeatedly 
offered the German ambassadorial post to OSHIMA who 


active 


ing the natter of his appointoent at the tine he 
publishes his article in which he statec it to be 
@sscntial that "ve dirtetiately plan with our allies, 
Geraany ani Italy, ond establish a concrete policy om 


caicnece with its realization in a positive canner," 


work for the Tri-Partite Parts By politically active 
vars Ott testified he did not mean that OSHIMA hed a 
part in the prelininary negotiations or in the con- 
clusion of the Tri-Partite Pact for he was not con- 
e ia OSHIMA admitted? that the Foreign Hinister 
urged hin to accept the post at a meeting in Novcober 
190° but denied that he worked politically for the 
pact or refused the appointnent because of a desire 
to stay in Japan for that A The Foreign 
Uinister rencwed pressure on OSHIMA to cccept the 
oppointnent and inpurtant navy circles in an en- 
feavor to have a coupletely reliable proponent of 

the alliance policy with Germany occupy the aost 
inportant ambassadorial past in Europe likewise urgcd 
OfHIMA to accept, Ambassador SHIRATORI, who was con- 
siderec indispensable chiefly as a leading figuro in 
the Japan pro-German rejuvenation movement, enphatic- 
ally supported OSHIMA's appointsent. OSHIMA, in con- 


sicering thc appointucnt, rante to avoic the appear- 


ance of a weakening of his Tri-Partite Pact policy. 
e 


The oappointnent was nade on 20 Decenber 1940, Fron 
thig history it is apparent that OSHIMA was consider- 
Q9-68. Ex. 560, T. 6,422 

EX, 350}, T. 33,936 


Ex. 3503, T. 34,925 
Ex. 3503, T. 34,019 


QQ-69. At a farevell party given to the new 
Ambassador by MATSUOKA, MATSUOKA significantly stated 
in a speech that Japan's efforts for the establishment 
of the New Order in Fast Asia began with the !anchurian 
Incident and that the aly War in which Japan had been 
engaged in àsig or three and one-half years was for 
the purpose of establishing a New Order in Fast asia. 
He prophasied that the results of the European war 
and Japan's efforts to establish the Mew Order in Asia 
would fundamentally alter the historv of the world. 
After speaking of the unity hetween Japan and Germany 
effected by the Tri-Partite Pact and the inseparable 
relationship between the tec powers, MATSUOKA,-in 
recognizing OFHIMA's intimate knowledge of German 
affairs acauired trough manv vears of study and his 
expertence as Military Attache and Ambassador to Germany, 
pointed out that QOSHIMA had built up such an absolute 
Pparsonal credit ameng the leaders of the German Govern- 
mant that he could tal¥ with them without reserve, and 
spoke of tha tremendous national reltance which was 
Teposed in Ambassador OSHIMA as the result of his new 
assignment: 


80-69 
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VII. Coo Und 
Tri-Partite Pact. 

OSHIMA A din e_Japanege P 

To Occupy French Indo-China, 


or-70. In a telegram to OSHINA bearing date 
17 Februarv 1941, HATSUOKA directed that Germany be 
requested to use its good offices to have the Vichy 
Government accept Japan's plan of neciation between 
French Indo-China and Thailand. He pointed out that 
the success or failure of Japan's plan of mediation 
would gravely affect the political situation of Fast 
Asia ard the position of all ‘xia powers, that failure 
of Japan's southern policy would eventually cause a 
serious set-back in the operationa of Germany and 
Italy and that success of the plan would, establish 
Japanese influence in Thailand and French Indo-China 
and furnish the grounds upon which tc request - “various 
conveniences" which Japan desired.” O+HIMA first 
claimed that this telegram was received in Berlin two 
days prior to his arrival and that it mist have been 
handled bv the Charre d'affaires,” but pren confronted 
with a memorandum by Weiszaecher bearing Gate Februarv 
17th relating to his arrival in Berlin, OSHILA admitted 
an0 


a. Ex. 3521. T. 34,295-6 
b. T. 174,289 


moke a strong gesture in favor of the Tri-Partite Pact 
and te overcome the dendlock in tre negotiations with 
Russin ard China.” However, MATSUOKA had in mind the 
discussion with German leaders of certain concrete 
batters which went far beyond this general statement. 
Desiring not to lose a chance which might only return 
after a thousand years, an expression common to 
MATSUOKA, O HIMA, Hitler and Ribbentrop, MATSUOKA 
intended to discuss in Berlin the next steps in the 
promotion of the aims of the conspirators, steps which 
included the use of armed “orce against sovereign 
nations without any pretense of self-defense. Cn 

10 February 1941, MATSUOKA informed Germany that he 
desired to discuss in Berlin such important questions 
as the attitude 9° the partners of the Tri-Partite 
Pact toward America, a preventive attack against 
tingapore, termination of the China conflict and the 
strenethening of Japenese hands in the negotiations 
sith Russia as the result of a surprise agroanent with 
Chtang Kai-shek. In connection with the question 
relating to the preventive attack apninst tingapore, 
MATSUOKa advised that Japan would undertake n decision 
on this auestion only in complete agreement with the 


= a. Ex. %7, T. 6,449 


that he in fact arrived on the 17th o” February. 
That the German Government effectively responded to 
HATSUOKA's request to bring pressure to bear upon the 
Vichy Government ia conclusively shonn bv the telegram 
of Boltze, Counsellor in the German Enbassv in Tokyo, 
bearing date 12 “arch 1941, in which he advised that 
the Foreign Vice !inister OHatHI had reauested that 
thera ba conveved to the Reich Foreign Minister the 
sincere gratitude of the Japanese Government for the 
extraordinarily favcrable and effective suvport of 
the Japanese meditation in the dispute between 
Thailand ard French Indo-China.” This is evidence 
of tha successful completion of O+HIMa's first 
undertaking after his arrival as the new Ambassadcr 
to Germany. “he importance of the French Indo-fhina - 
Thailand Border Dispute in Japanese plana for aggress- 
ive expansion is demonstrated in the summation.” 
B. OSHEDA 2: 

bora* ton 

9Q-71. As early as 19 December 1940, Foreign 
Mintster MATSUOKA diacusset with Ambassador Ctt a 
visit to Europe in which ha emphasized thy need ta 

T. 34,324 
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Reich and that in the meantime the armed forces were 
taking the measures necessary to be ready for war. 
QQ-72. OSHI! endeavored to minimize the 
importance of the part he plaved in these discussions 
of the aggressive plans by testifying thnt he was 
nat instructed to arrange with thr German side the 
agenda of conversation of MATSUOKA in Berlin. and 
that he conference had been held by him with HATSUOKA 


b 
en Jopan's foreign policy. However, this feigned 


{ignorance on the part of O¢HMta is disproved by the 
statemant of MATSUOKA to Ambassador Ott that he had 
informed Ambassador OSHIMA of the questions he proposed 
to discuss in Berlin. Armed with knowledge of the 
questions that HAT>UOKA desired to discuss, OSHTI 
prensred the way by engaging in two conferences prior 
to MaTSUOKS's arrival in Berlin. In a conference sith 
Peiszaecker on 22 February 1941, he suggested the 
possibility of a modus vivendi with Russia which would 
be auffictent to “reliave Japan in the north." With 
reenrd to China, OFHILia eypressed the vinw that 
pressure would be put on Chiang Kai-shek through 
gr-71 

b. Ex. 549, T. 6,454-6 
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Jnpanese support of Wang Ching-wei. As to British 
possessions in Fast Asia, OHI! stated thet it was 
necessary that Hong Fone be first taken end then 
tingspore should be seized in grand stvle by onera- 
tions from beth the sen arà the land. OSHILA told 
“eiszaecker that he had energetically advocated the 
point of view in Tokyo “thet one should not let slip 
by opportunities that would detarmine the fate of 
Japan fer centuries." 

gaa. On the following day, 23 February 
1940, ASHI conferred nith Ribbentrop. Discussions 
of the advisability of » Japanese attac’ upon tingapore 
having been previously initiated by AaT:UOKA in Japan 
and bv OFEIis in Berlin, Ribbentrop encouraged such 
2r attack. OFI! explained that preparations for 
the ocecpation ef tingapere would be comrloted bv the 
end of Fay and for tre sake of safety proparations 
must be made not only for sor ogainst England but 
also aprinst America. The moment for the occupation 
of tingapore, he said, must be coordinated with opera- 
tions in Europe. OSHINA alluded to the occupation of 
Hong Kone ns in his pravious conference with Watszascks 


He also declared hinself willing to ño everything to 


d. Ex. 570, T. 6,457 
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discussed with OrHIlis. such a specific matter os the 
type of German assisunnce which should ba given in 
the blow szainst eineapone oe 

NN=-74. OSHIN, testified thet he had no 
recollection of telling Ribbentrop that the prepara- 
tions for attack on fingapere would be comnlated by 
May for the reason, as he stated, that he hed never 
received any inforecetion on such a subject. In this 
connection it is important to consider the same 
information which arose “rom another and independent 
source, both as bearing upon OFHIFA's credibility and 
upon the establishment of the fact. In Ambassador Ott's 
report te Ribbentrop on 25 March 1941 he stated that 
upon inouiry from the Chief of the Navy General btaff, 
Admiral] KONDO, he was told that the Navy was vigorous- 
ly preparing for an attack upon Singapore and prepara- 
tions were expected to be concluded by the end of Nay, 
and on inouiry from the Chief of the Army General Ftaff, 
General rUGIYAliA, he had oeren advised that the Army was 
also making preparations frr an attack presumably at 
the end of Ifay. Ott reportad that the will to attack 
existed in the Army and the Navy, that preparations for 


nna, 
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reolize the policy that had baen discussed 3nd he 
rem-rkad that he had asked the Forrien !"inister tno 
bring to Berlin "the mast concrete possible prorosals.”" 
Following these discussions of aggressive plans, 
Ribbentrop, on 27 February 1941, wired Ambassodor “tt 
in Tokyo directing him to work with all the means at 
his command ta the end that Japan take possession of 
Pingapore by surprise as soon ns posgibines Within 

a few days thereafter, on 3 Uarch 1941, Hitler issued 
Directive #24, in which it wns stated that the aim of 
the cooperation based on the Three-Forer Pact must be 
to being Japan as soon as possible into active apera- 
tions in the Far East- OfHIMa explainef that in 
talking to Ribbentrop about an attack on tingapere he 
expressed his parsonal opinion in order to ascertain 
German intentions for the future, and that he consid- 
ered it was to some axtent noacessary not to give the 
impression that Japnn wos assuming an cvasive attituda.* 
This explanation appears unreasonable when considered 
in the light of Ribbentrop's Inter atatencnt to 
naT-UOK, in an cfficinl conferenca that he had elrendy 
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-#e.-n Were in progress and that military praspects 
vere favorable. In keeping with OSHILa's explanations 
to Weiszaecker on February 22, 1941, Ntt emphasized 
that the need for the Japanese rear to te left free by 
Russia plaved a decisive part in the Japanese consider- 
ations and was being.striven for by reconciliation with 
Russia. 
Q0-74a, O&K endeavored to discredit the 

testimony relating to Japanese preparations for the 
ccupation of Singarore hv producing the affidavit of 
Ribbentron. “hat Ribbentrop said was that he could not 
imagine that OFHINMA made the statement that prepara- 
tions. fnr the occuecation of Singapore would be completed 
v the end of May, and if OSHIVA did make it, it was 
for prconafands np We are not concerned with 
ibbentrop's guesses and apeculations. ‘hat is of 
importance is that he did not deny that OSINA made the 
statement attributed to him. A most significant situ- 
ation exists relative to the Ribbentrop affidavit. 
The copy served upon the Tribunal and read into evidence 
fails to include tro vitallv important paragrapha which 


Yere marked out ond initialed by Ribbentrop. These two 
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paragraphs contain matter considered vital by the 
defense, and Ribbentrop's refusal to endorse them 
can be construed in no other light than a denial of 
their validity. Thus it has developed that it is 
far more inportant to learn what Ribbentrop would not 
say than it is to ascertain what he did say. The 
paragraphs in question are as follows: 

"During all our conversations, negotiations, 
and conferences OSEI!NA took no official position but 
reserved his judgmant until he submitted the patter 
ta his government. His personal views were not 
inserted into his official act; this was his definite 
policy. 

“At no time did OSHNA ever suggest an 
attitude to commit his country to war. I tried hard 
since the beginning of 1941 to cause OSHIMA to commit 
himself and his country to the war, first against 
Great Britain and then againat foviat Russia, All of 
his official and personal efforts were directed toward 
keeping Japan out of the war with the United ttates, 


Great Britain and Soviet Russia.” 


41,548 

The Japanesa views reggrdiny ay Seen acer ee eh TON 
were also made clear in Oti-s -enort to Ribbentrop cn 
March 24, 1941 regarding his inquiry from Admiral KOLO 
and General SUGIYAKA as to the preparations of the 
Navy ond the army far an attack on Singapore, in which 
he recordad that. "conditions for the accomplishment 
of thie is a frae rear toward Kussia" and "the naed 
for ner rear to ba left free by lussia plays a decisive 
part in the Jatanesc considerations and was being 
striven for by reconcilintion with Rucetees 

QQ-77. In the meantime the situction between 
Germany ard hussia had undergone « change. Hitler's 
"Barbarossa" plan had buen decided hess it had 
hecome icperative from the viewpoint o! Germany that a 
dJapancsa threat be maintained against Hussia in the 
East. Ccnsequently, Ribbentrop discouraged a non- 
aggression pact between Japon and hussia. He advised 
MATSUOKA not to teuch on the question of the nor- 
aggressicn pact in Moscow "as it was not apt to fit 
quite irto the framework cf the present situation." < 
Several days later he warned MATSUOKA that it would 
Probably be best in view of the whole aituaticn not to 


carry the discussion with the Russians too far and that 


(GO-746. c. ix. 576, T. 6478-9) 
(Q9-77. a. ex. 573, T. 6472 > 
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QQ-75. The conferences conducted by MATSUOKA 
on his arriyal in Berlina regarding tha importance of an 
early attack by Japan on Singapore are treated in the 
suea tion ta OSHIHA testified that in the conference 
he attended MATSUOKA did net make any commitment on 
this subject and that he wes never informed as to the 
character of the other conferences that Euran 
This 4s rebutted by OSHiA's own telegram of May 20, 
1941 bitterly castigating UATSUOKA for vhat appear-sd to 
be a change of intention on his vart regarding the 
advance to the south, in which he stated, "When Foreign 
Minister MATSUOKA visited Germany recently he said, as 
his personal opinion, that Japan was going te attack 


c 
Singapore, tut it seems that he has changed his opinion." 


C. OSHIMA Discourseed Javanese-Russian 

depctiations. 

QQ-26. As early as January 1940 OSF Iiih was 
known to favor rapprochement between Japan and the 
Soviet RET as va have seen, on February 22, 1941 
4n a conference with Weiszaecker he spoke of Japan's 
future policy as envisaging a modus _viyendi with Russia 


which would be sufficient tu relieve Japan in the north. 


(QQ-75. a. Summation, F-150-1 
ba Ex. 3508, T. 34024-5 
c. Ex. 1075, T. 9921) 
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in his opinion the question should be doalt with only 


in a purely formal way and should not be gone into 


QQ-78. QSHIMA learned from either Hitler or 
Kibbentrop that thera existed a probability of a German 
attack on Russia tana independently of what he heard 
from German officials, he concluded there was great 
probability of wartbetween Germany and the U.S.S.h. due 
to the concentration of large bodies of troops on the 
Russian border and the extensive military preparations 
which were then being tee In the light of this 
changed situation between Germany and Kussian, OSHIMA 
was of the opinion that Japan should not be too hasty 
in entering into a non-aggression pact with Russia, and 
he advised MATSUOKA accordingly. Although MATSUOKA did 
not desist in his plans, he roported to OSHIMA the pro- 
gress of negotiations on two EAEn It is not the 
change of OSHIMA's views to conform mora nearly with tha 
German viowpoint, as had so frequently occurred before, 
which lends the greatest significance to. this incident. 
The most important considerotion is that the giving of 
advice to MATSUOKA nnd the receiving of reports from him 
(QQ-77. c. Ex. 580, T. 6522-9) 
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AR te the progress of the negotiations in Moscow reflect 


2) the leading role OSHIMA played in the formulation of 
3|Japcnese policy ond dispraves his contention that he 
4 merely served as £ messenger between Jepen and the 
country to wiich he was accredited. 

L. QOSHIMA Endenvered to Block American- 

Japanese _Nerotiatians 

90-79. On May 3, 1941 OSHIMA wes shown the 
Asril 16th draft of e proposed agreement between the 
United States end Japen and Ott's telegram to Ribben- 


es 
trop regarding the pending ncgotirtions. The pro- 


pess] of MATSUOKA to maka a trip to thc United States 
had been carricd in tho press in the latter part of 
pene OSHIMA immediately undertook to obstruct the 
course of the Americen-Japonese negotiations. His first 
act was to bring pressure from the Generel Steff upon 
MATSUOKA to chendon this proposed trip. On Mey 3d his 
Military Attocha BANZAI sent c telegram to the Generel 
Steff in which hae pointed out thet the proposed trip by 
BATSUOKA would create © very unfavorsbla siturtion and 
would nullify the rasults of Forcign Ministar RATSUOKA's 
visit to Germeny cnd Italy, and werned that if tho sit- 
uation be left alone the problem of Ambrssudor OSHIMA's 


resign:tion may orise, thereby cousing c fiasco in the 
2 


b. Ex. 3918, T. 34238) 


the scnding of the telegram by his NWilitrry Attecho, 

ut, it is submitted, MATSUOKA fully understood OSHIbaA's 
lschemc to bring militery pressure to becr upon him 

hen in his reply he requestcd OSHIMA to inform both 

of his attaches about the re Eis reply also 
indiertes that OSHIMA tcok his Yaval Atteche into the 
schema. 

GQ-80, OSHIMa's opposition to the conduct of 
Ancricen-Jepanese negotiztions by MATSUOKA is plainly 
apparent and is fully uncerstood from a reading of his 
thrce dispatches to MATSUOKA of Moy 20, 1°41, notwith- 
standing his emphatic denial on cross-examinotion thet 
he opposed the diplometi¢ policy of MATSUOKA with re- 


ae 
gcrd to the United States. In his first telegrem 


bc expressed deep ccncern over what he considered tc be 
the development of this mtte2r end its effect upon the 
future of Jepan as well es the Tri-Partite Pact. In 
spite of advice from MATSUOKA that it was unnecessory 
to report to him tha opinions of the staffs of Germany 
znd Itsly on the negotiations that were then being con- 
ducted, OSHIMA advised MATSUOKA thet he could not un- 
derstand the reasons for this decision of MATSUOKA, and 
Tcgerdless thireaf he could not keep silent and had 
(90-79. h. T. 34239 
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basic problems of Jcpan's forcign diplomecy. BatlZAl 
requested grave deliberation on the oo banc As Wes 
to be expected, this telegrzm wes delivered by thc 
General Staff to the Foreign Ministry where it was 
shown to have been received on May §th. Following 
the dispotch of BANZAI's telegrem, OSHIMA wired the 
Foreign Minister on Moy 4th znd advised thet elthough 
the German Government had given no expression of its 
rttitude, he wos nevertheless greatly concerned ovcr 
proposed trip and cryptically reminded NATSUOKA that it 
wos only common sense to consider the United States com- 
pletely hostile against Germany and Italy. He requested 
that he be informed by return cable of the truth cbout 
his, MATSUOKA's, plans. OSHIHa testified that the 
matter of the proposed trip of MATSUCKA wes nothing 
more then c rumor; but in his telegrom of May 20th to 
MATSUOKA OSHIMA reported that he hod escertcined that 
it was not a aces He denied thet he knew of the 
negotiations until the lest of May. This denial was 
also untrue in the light cf his telegram of Mey 20th. 
OSHIHA also denicd any knowledge of or connection with 
(QG-79. c. Ex. 3814, T. 37916 

d. Ex, 3518, T. 34238 

C. T. 34236; Ex. 1075, T. 9918 


f. T. 34231-2 
g. ix. 1075, T. 9918) 
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Be 
expressed his opinion frenkly in to saparete telegrams. 


QG-81. In the seccne tolcgrom he steted he hod 
answercd hibbentrop's criticisms‘of the negotiations by 
stating thet Jopan was observing the Tripartite Pect 
as the besis of its diplomacy, end accordingly there 
wes no reason to conclude the proposed treaty betrcen 
Jepan cnd Americe contrery to the Tripartite Pact. Ee 
suggested that BATSUOKA must hove been compelled by 
"3 certein group" to conscnt to it. He critically 
steted thet when Foreign Ministor MATSUOKA visited 
Germany he said thet Japan wes going to attack Singapore, 
but that it scemed he hed chengsd his cpinion. He pro- 
Phesied tiat if the proposed agreement should be cen- 
cluded Japan, in his opinion, would losc the chance to 
esteblish her right of leadership in Ecst asia, OSHIM. 
then orcsented MATSUOKA with two plens which, without 
the authority of tho Foreign Officc, he had discussed 
with Ribbentrop.. The first was te refuse the proposel 
of America, end the seccnd wes that if the egrecment 
Were concluded thet it be dene so under the ccndition 
thet America maintain o neutral attitude without extend- 
ing convoy petrol assistance. He expressed Ribbentrop's 
fecr that the agreement might mike thi Tripartite Pact 


Ba 
outomiticnlly merninglciss. 


(QQ-RO. b. Kx. 1075, T. 9918-9) 
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QQ-82. In th third talegram OSHIM, repeeted 
the deep dissatisfaction of the Gorman Government vi th 
the amarican-Jepancse negotintions and the cencern of 
the German Government about thi futura of the Tripartite 
Fact, OSHA reminded MATSUOKA that when he cama to 
Germany o11 of the people in Gormany heartily wolcomed 
him ard delighted in tho strengthening of the Axis, but 
ss the Arerican negotiations followed so closely his 
trip to G.rmany, the feoling was very streng that 
Gerreny had bean betrayud. He reminded MATSUOKA that 
the European War was devcloping very favorably for 
Germany cnd Itely and th:t vary important developments 
aori expected in thu light of which it wos unreasonnble 
for Japzn to lose the confidence ard trust of Germeny 
ond Italy who would becoma the lcaders in Europe. 
OSHIMA expressed his fear thet "such a two-faced diplo- 
macy should lcad Japan to an absolute international 
dsolotion Guring the critice1 period which may arise 
aftcr the war." Hu warned thot if Japan eolved tha 
Chins Incident with the support of Amcrica, she would 
lose the oxisting oppcrtunity to expand southward and 
the possibility of attacking Singapore. He emphasized 
the fact that by such n treaty the elimination cf feor 
in the Pacific would permit the United Stctos ta rein- 
"orce nor wsststanco-to-brttain-witen woutdprostly 


zgoin adviscd MATSUOKA recently simply to brauk cff the 
conversations with Weshingtone Prince KONOYE, in 
Inds Memoirs, also recorded the fact thet OSHIMA declerid 
his opposition to the amcrican-Japancse negotiations 
in strong longunge. Ne further comment is neédod upor 
the cencuct of OSHIMA in his opposition to the American- 
Japanesc negotiaticns than to quote the statement cf 
Prince KOKOYE when he us-s the following languaga: 

"It was evident tht threugh the influcnce 

of the German representations and the re- 

peated observations cf Ambassador OSHIM, 

the originclly vaguc attitudy of the 

Foreign Minister hid become mora and more 

voguc; and it was mora and more obvious 

thet, in contrast with the othcr Cabinet 

merbers, who weru full ef hopes, hu wes 

stending elon. in his opposition." . 

E. additionnl Pewer was Concentrated 
ín t Hands of OSHIMA 
QQ-84. On Decembur 20, 1940 there was estab- 

lished ec Genoral Ccrmission, a Bilitary Technical Cor- 
mission and an Economic Technical Commission in osch 
of the thrua capitels, Tokyo, Berlin and Reme, under 


(QQ-83. a. Ex. 3815, T. 37921 
t. E.. 3824, T. 37972) 
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effect the wir in Europe, Should Japan abendon hcr 
‘ight to lendcrship in the southern regions for the 
sake of American, it was clear, he stotcd, that Japan 
could not stress her leadership to Germany and Italy, 
ana this would mean abandonment by Japon of her grcat 
ission to esteblish a Now Order in the Grecter Enst 
sia. He called MATSUUKA's attentian to the fact thet 
the Tripartitu Pact hod beon ccnecluded by Japon and 
that tha road the Japancse people should fallow had 
yo fbcen made cleer. Ha enrnestly implorad MATSUOKA thet 
uif the conclusion of tho agreement was unavoidable, 
12 [tht Japanesu Government should at least uphold the 
13 /principle tint Japan would facilitcte th: battle of 


14 \Germany and Italy cgeinst Britcin, that Japan should 


idemond Americe's neutrality in tho European war, rnd 


QQ-83. As lata es July 12, 1941, OSHIMA con- 
ferrud with Weiszuockcr on the devulopmont of Japonesc- 
American rcletions, “hun askcd whathor the Americans 
Considered their rear in tha Pacific Occan te be secure, 


OSHIMA reploud thtt his own views cn how America was 


(QQ-82. a. Ex. 1075, T, $929-32) 


a. 
article IV of thc Tripertite Pact. OSHIMA testificd 


thet the commission in Berlin had nothing but a nom- 
incl existence and that no material discussions concern- 
ing future plans or combincd operations took Shea 
Admirel YOKOI, & member af the Military Ccmmission in 
Berlin, admitted in the ccurse of luis intcrrogztion 
that the reasun vliy the joint Military Commission did 
not function effactivoly wes that an unofficial cem- 
missicn ccnsisting of Foreign Minister Ribbentrop end 
General OSHIMA was astablished, Ribbentrop ond OSHIKA, 
he said, conferred in rospect to military measures, and 
with these conferences proceeding on the lavel of the 
German Foreign Office, it was difficult for the subor- 
dinate Military Commission to carry cut its finetion eta 
This usurpation by OSHIMA of the powers and dutias of 
tho Military Commission under the Tripartite Pact 
enabled him to mera effectively cooperate with Germany 
in cerrying out thu objects end purpeses cf the con- 
spiracy. 

QQ-85. Additicnal pcwer was assumed by OSHIMa 
when, as ha advised Ribbentrop cn Januzry 2, 1942, 
the Japanuso Government concentrated in his hends for 


tha Jepancso side "the handling cf c11 questions which 


(QQ-84. n. Ex. 559, T. 6417-20 
b. Ex. 350A, T. 34043 
c. T. 339723 
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concernod the generel principles cf cooperetion in tho 
whole ficld of the ccmmon presecution ef the wer nnd to 
speek at ths preper timc with the Heich Fereign Minister 
and, in so far as Italy was interested, with the Reich 
Foreign Minister end tha Italian Ambassador. Nothing 
beycnd purely military end occnemic quustions cf detail 
Bere to be directly handicd by the militery and cecnenic 
members cf the subcommissions cf the Tripartite Pact." 
OSHIMA denied thet he recoivud such instructions end 
stated that clthough ha had talked with Hibbentrop 
regording matters cf policy there wes ne instence in 
which a decision cf any new Policy had bean aand A 
Horcver, tho fact of the receipt rf such instructicns 

was confirmad in a confcrance with Hitler on Jenuary 34 
1342 wher OSHIMA ndvised that ho was cmnowared by his 
government “to discuss the prosecution cf the war with 
the Ruich Fercign Minister, Evon theugh individual 
questions could be discussed directly betwacn the army, 


the air force, and, above all, the navy, in his opinion 


| 
dit was cf the greatest importance that the main line of 
I 


pclicy should be laid down oxclusively by him and the 


Forcign Minister, The same was truo for the economic 
c. 
end political quostions," OSHIMA ecntinucd in tha 


(QQ-85. n. Ex, 3812-4, T. 37906 
b. T, 34210-2 
c. Ex. 34813-A, T. 37912) 


control into th fer distant future. 

QQ-87. In line with the provisions of the Tri- 
partite Pact and in conformity to the plan of the con- 
soirators, OSHIMA and Kibbentrop on March 23, 1942 
discussed future cconomic cooperation hetween the 
Europe-africa sphere under the leadership of the Axis 
and the Greater East Asia sphere under the leadership 
of Japan, in which the goal was designated as the 
establishment of a large-scale economic agreement with 
preference for the Tripartite powers-anfi with the 
exclusion as far as possible of third parties, america 

a. 


in particular, OSHIMA had previously pointed out te 


Ribbentrop that the devalopment and utilization of "the 


rau materials-rich South Sea regions" went hand in hand 
with the progress of military operations, and that Japan 
was doing its utmost to facilitate the delivery of East 
u:f4atic products ta Germany. Germany, ha stated, should 
do everything to deliver machines, munitions, materials 
and plants to Japan, This was part of the plan for re- 
Ciprocal utilization of German and Japanese economic 
Fower, In this connection, OSHIMA proposed on his own 
initiative and without first obtaining the authority of 
his government that Germany should grant Japan a total 
credit of one billion yon for three yeors with a 


(Q9-87. a. Ex. 3819, T. 37546) 


establishcd practice of discussing military and ecenomic 
matters of utmcst impertance with German leaders and 
endeavored to guide the pelicy relating te such matters 
as will subsequantly appcar. 

F. QOSHIMA Adyccated Utilization of Inpairse- 


AA-86,. The commen plan cf the conspirators to 
establish a naw world order, as exemplified in the Tri- 
partite Pact, centcmplated the isolaticn cf all netions 
net surrendering vital sovereign rights tc the axis 
pewers and their reduction tc econcmic servitude, This 
is made clear from a study cf the negotieticns between 
OSHIMA end Ribbentrop regarding plans for world ecencmic 
ecntrol under the Tripartite Pect. This eculd net be 
acecmplished without e successful terminaticn cf the 
military aggressions in which the Tripartite powers 
Were engoged, but while theso wars (f aggressicn were 
being wnged, deep plans wiru laid which would nct cenly 
nid in eincluding thesa wars fevoribly te the aggressive 


Pewers, but would lay thc fuundeticn for the croperaticn 


Mindi d tu prolec? their schon cf wurld domination cnd 


bricging-over credit of fifty million yen for the mest 


ba 


urgent Garmn deliveries. 


(QQ-87. b. Ex. 3812-n, Ta 37906-7 
Ex. 3418-4) T, 37937 
E». 3818-B, T. 37939) 


@Q-88. Discussion of the vronoscd economic 
rgrcem.nt wrs continued on iky G, 1942. Ribbcntron 
point- d out thrt thc strrtine point for.r1l politicsl 
tnd in perticulrr for 011 economic discussions cnd 
plans wes the Tri-Partitc Peet, which world orove. 
cffeetive for cll intcrnrtionsl] asacttlements cven efter 
th. war cnc for tn cnormous length of time to comc. 
The two ei.jor politicrl] creas crentcd by the Tri- 
Prrtite Fect, he scrid, must in cdvenee fix thiir 
economic relrtions in such c wey thet they would in 
no wey rdvitsely effect the politicel reletions. OSHIMA 
enthusirsticrlly concurred in the idcz of £ trerety 
errengcocnt for cconomic relrtions end strted thet it 
ws cll the more imnortcnt beceuse it world be difficult 
to bring Amcrice to its knecs in the orcsent wer rnd 
thrt efter the cnd of the wer brttlc would herve to be 
w grå with the Unitcd Stctcs in the field of economy 
through <n cconomic boycott by Jzvrtn rnd th: Axis. 
Ribbentrop proposed th: formulztion of = bssie record 
which wovld be for publicction rng r sverct protocol 
not intended for cubliestion which wovld include im- 
portent dctcils rs to which OSHIMA cxprcsscd his 
fund-mcntr) egreemcnt. The various points on which 


Ribbentrop znd OSHIi‘A fundrmentrliy cerecd formed the 


chrrtcr for urojecting world dor.inttion rnd control 


the two prrtners. This wes to apply perticulzrly 
cgi inst the Unitcd Stetcs and Centrcl and South 
&Ancricen countrics, 

(5) In the evcnt cconomicclly independent 
csteblishments within the two cconomic crezs, such zs 
thc MITSUI intercsts in Jzpon, should op-osc the con- 
tcoplated cconomic control, mczsurcs should bec ttkcn 
to, elininate cheat: 

QQ -89. Thzsc negotirtions bore fruit in the 
conclusion in Jenuzry 1943 of £ trrdc rgrcement between 
Jepan ene Cermeny and sn identiccl regrecacnt betwecn 
Jrpen end Aei This wes the trenty which Ribben- 
trop n OSHIMA agreed in thcir Hry Sth confercnec 


should be formulrtcd for publicction. Whrt thcy sceretly j 


grece to in cerryinr out thc purposes of the conspir- 
fotrs to bring thc cntirc world undcr thcir coninc- 


tion rm control wrs sct forth in the stcret protocol 
ù. 
to the forcgoing trerty. OSHIM4 in his testiuony 


disclsained prrticip-tion in the negotiations but rd- 
c. 
nitti rcsnansibility. At first he dcnicd the cx- 
a 


istcnec of the seerct protoccl, "but l: ter råâmitted 
LCa 
its cristence. This scerct protocol nigotisztcd by 


(Q5-88. a. Ex. 3820A. T. 37990-3) 
(2-89. a. T. 34230; Ex. 50, T. §01 (not retd in cvidence 
b. Lx. 3520, 1. 38246 rnd 34267-9 
C.a Ta 34320 
d. T. 34231. 
c. 1. 34246) 


into the frr distent future end were coverce by the 


following proposals: 

(1) The economic coopcrrtion between the 
two greet sphcres ùnder the pect should be freilitstcd 
by a strict centrel control. 

(2) Thc guiding powers from thcir neturcl 
economic predosinznee should cxcrt irflucnec on the 
Teguletion of ceorony of the indcpdcndent strtes 
within the two sphercs, thereby ncecssitzting thtse 
indcpendent stetcs to czrry out £ fer recching con- 
trol of thcir economics. This it w s cxpcetcd wold 
finrlly result in the two economic freis being combincd 
into one unit which would also affect the ficld of 
customs snd currency. 

(3) The Tri-Pertitc pow.rs should be given 
mvuturl preference in <11 economic ficids. This con- 
templrtcd prefercntifzl trrrifs, cetion to orcvcnt the 
productions of one pértner from being forced from the 
mirkct by fn outsider such rs thc Unitcd Stctcs, ond 
the restriction of scle of imrortent goods to third 
Powers until efter the nccés of thc nertncrs hed been 
met. 

(4) The resumption end continue.tion of 
cCconomic relrtions with enemy countrics ftir the wer 


shoule tokc plece only ¢cftcr muturl cercenent betwecn 
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SHIMA constituted cn embociment of thc ncfsrious plzns 
dnc proposels of OSHIiMA, rnd Aihbentrop fully sct forth 
r parterephs QG-87 rnd 9¢-8B. With thesc solicies 
nd rgreemcnts writtcn into the lew of Jrpen, Gerocny 
nd Itcly, sucecss £t erms wis cll thet wes mcded to 
.nflict unon both belligcrcnts rne non-belliccrints 
threvehcut the vorid the yokc of politiczl snd cconomic 
pcrvitudc. 
G. OSHIMA Advocatcd Jrnrncsc Exornsion by 
Usc of Foree in the Arccs South of Chins 
fnd_ in the South Sirs, Fevored the Ex- 
ploitation of Thosc Aress cnd Nerotirtcd 


for Air end Navel Bescs for Use in Hilitary 
Agercssion. 

04-90. The exprnsion of Japanese egrrcssion 
into the arers south of Chine end into the South Sess 
is fully sct forth in the suemeii ones When skied if 
he -pproved of end frvored Japencse exploitction of 
Indo-China, OSHIMA replicd, “I never heerd of tet 
He also testificd thet his opinion hrd never been 
tsked regzrding thc cstcblishmnt of rir rno nrvel 


biscs in French Indo-Chine end thet he “hed never 


(QQ-90. a. Summation, C-19-44. 
b. T. 34284. 3 
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Ca 
thought of thit." He strtcd he did not think he hed 


cvr epproved of Jipencsc penctrstion into Indo-Chin: . 
However, the evidence shows thet OSHIM rdvoertcda 
cxpension by use of force into French Indo-Chinr and 
other southcrn ercis, thet he fcvored cxploit: tion 
of t ose trers end thrt he negotirted for Germen 
«ssistence in obtcining neval cna sir beses for usc 
in militrry ¢ggrcssion egtinst Theilznd, the Ncther- 
lands Lest Indics cnd Singcpore. 

Q¢-91. In Sentember 1939, OSHI“A, timing 
fis rection with the initiation of war by Hitler cecinst 
Polrnd, advised militcry egpression in th south. rn 
rers of Grceatcr East Asia cng fgeinst Hong Kong for 
which the Jrncnese Nivy, he Stic, wes prepercd., He 
ws of the opinion th:t Jepen shoile try to tcer the 
Ncthcriends fron Engicnd so +s to be able to cxploit 


a. 
the raw materials of the Erst Indies. In his rrticlc, 


emitled “Activate the Allicnee -- Shun Diplomstic 
Pessivity," published in Octobcr 1940, he r: ferred to 
the fect thet prior tot he Tri-Pertitc Pact, Joven for 
& long time hrd been determined to carry out its 
Bission to sct up z New Order in Greater East sir 


(20-90. c. T. 34305 
c. T. 34307) 


(Q9-91. ©. Ex. 509, T. 6136-7) 
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Qq-92. OSHIMA's cunfurence with Mciszaucker, 
Februcry 22, 1941, in which he consiterec it necussary 
first to tke Hong Kong ent than to seizo Singapore 
and his collrborntion with Ribbentrop man¢ Hitler in 
cisgnaring plans for a Japanese attack on Singannre 
hove buun EE Ha particinatec in a con- 
ference tetucen MATSUOKA cent Hitler in which MATSUOKA 
expresse? th. view thst Japen woul? proceed by force, 
1f meecssery, in establishing the Now Orcer. - 
O&hih's sort in bringin Geresn nressrre to bear on 
Vichy to zecent Jnaszeneso dureanes in connection with 
the French In'o-China-Thoilsnc border cispute, a 
necessary stop in the Japenese stretogic planning, 
hrs slsa baan asa At tha tine of the 
Japanese nociation of the Inco-China-Thailand torcer 
disnutu, 4 Cocision was ruached, accorcing to q 
dtotenent by OSHIMA, thet an afraununt was to ba mace 
sith the Theilanc Governrant for e Japanese invesion 
of Thailant, thu purpose of which wes to secura basos 
in tht country for use as 2 sprinzborrd agcinst 
Singcnora, . 

Cé-93. The nien of agszression in tha 
96-99, a. Por. 09-72, suorc. Par. 90-73, supra, 

b. Fx. 577, T. 6495.. 


c. Par. 9Q-70, suira. 
ce Ex. 655, T. 7118. 


znd estcblish 2 rclrtionship with the "Southern 


Countries" foncucive to so-called muturl hrroony cnd 
prozrerity. z As ne hive seen, hc wes of tht opinion 


tht the Jrpencse Government hrd in mind ot the tim 
of the conclusion of the Tri-crtite Pect thit the 
Gre: ter Erst Asia sghcre corld not be echicved withovt 


Ca 
r push to the south: by the usc of ermee force. 


(QQ-91. b. Ex. 2290A, T. 11737 
c. Per, GQ-68, supre.) 
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southern rrez include. cctucstion of tho Notherlancs 
Esst Indics, tut Jopan feilee in enforcing its demands 
upon this peavey This fziluru constitutec an 
additions] incentive for Japenese action in sucurins 
nivtl en’ zir bases in south Incc-China fror which 
speedy cond effectiva military ection coul? be Leunchec, 
On June 10, 1941, OSHIMA ocvise2 Germany that the 
Jepan:se Arny ĉesire to obtein bases for tha navy in 
southern French In‘o-China, which, he scic, coulc he 
trac back to tue fact that the Japsnuse arned 
forces antec ta creatyu 2 favorndle stratugic nosition 
vis-a-vis Sven This was followed on July 12, 
1941, by OSHIMA's statcnunt to Weiszaccker that the 
neeunction of cartzin positions in southern Inée-Chine 
es besus for cirercft enc worships urs cn urgent 
Jzpenese nouc. OSKIMA furthur stzto? on this occasion 
thet clthough he cid not consi¢er a nova toware south 
Inco-Chine isminunt, he thought thet Japen was vait- 
ing for 2 good avon tunity eee On July 17, 1941, 
OSHIMA atvisuc Ribbuntrop thet the Japrnuse Governreent 
hee stertec neugotictions with the Frunch Govurnnent 
with a firn cveision to seeure for herself, ocnnz 
other things, novel cn? air besus in Indo-China. Tha 
92-93. a. Surration, G-42, 6-45-51 


b. Ex. 635, T. 7009; Ex. Bé. T. 6560. 
c. Ex. 3815, T. 37920. 


roolizatinn of this plan, he saic, was the first step 
for Japan's push to the south. Hu represented thet 
this action would divart Enjlish-Americcn forecs one 
in this sense unul give aid to Gurcany enc Italy in 
the spirit of the Tri-Pertito Pact. OSTINA then 
erlled upon Geroany to strā zt the si¢e of the 
Japenese Govurnmnt cm’ assist Japcn in its negotic- 
tions with Frenca. J 

92-94. After Janan seeures navel anc sir 
brses in snuth French Inco-China throush threat of 
E ecennhekoeh weeetiree tad by 
Ribbentron ta confer with tubassz2or OSHIMA. In the 
cnoursu of the confcrencu OSHIMA ndvisoč thet action 
against the southern regions hee been nruparec anê 
the only question was when "things shoule start." Ho 
expressuc the viau that it shoul¢ ba in conjunction 
vith German operstions acainst Grust Briteine on 
Noveizber 17, 1941, ErdivennsCorf zezin confurrec with 
OSHINA at tho cirection of Ribtontrop, this tine to 
inguire as to whether the Jcotanese c2vanco voule bo 
toa the north or to tho sauth, OSHIMA ndvisec hin that 
an advance by Japen tounre tho south wes in his oninion 
99-93, d. Ex. 642, T. 7046-7, 
99-94. a. Surration, G-43-4, 


d. Ex. 3823-4, T. 37967. 


—————— 


tho thrua Jeganeso infentry Civisinns on thu island 
of Beinan ware being trainee for landing onorntions 


c. 
and corbat in tropicel regions. 


H. OSHIMA Fevorec Japanese 'W4litsrv Action 
against Sussis rnè Cezy Cc to Influo Jx fa] 
Perticinste in the Gurnan “sr fA-sinst Russig. 

09-95. Aftor Germany cttackac the Saviot 
Union, OSHIMA continuo setively ta furthor the gocis 
of thy consnirney agninst the U. S. &..R. an? in- 
si ste? upon an carly J2n2nese sctinn czrinst the 
U. S. S. Re This wes in line with MATSUOKA's stete- 
Dent thet, coshite the Jepenose-Russien Nonaseression 
Pact, no forca caule provent Japan fron attacking 
Russie at Gurrany's si¢a if Hitlur cacicoc to salve 
the Russian questinn by violunt aes The Gernan 
atteck took alece on 22 June ig within z weak, 
on 28 Juno 1941, Ribtantrop urs sblo to ezbla to 
Arbassalar' Ott in Tokya thet he hac reachod on sgrac- 
Cent with OSHIMA that the letter voull influance his 
fovernnent ta spuady militzry action azninst Enviat 
Russias Th t OSBIMajagat na ti ales erting his 
influenco in thet dirccticn 1s sham ty e tolorren 
N-94. c. Ex. 655, T. 7117 (Part only rore in ovičonce.) 
NN-95. n. Ex. 1068, T. 9888. 


h. T. 6561. 
c. Ex. 587, T. 6562; Ex. 1096, T. 10031. 
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uneveidakle buezuse of tha pressing Japanesu neet ms 


petroloum, and in expl=ining what ves veent by acvance | 
tn thu south ho state? thet the soizuro of tho islanc 
of Borneo was pbhove 211 necesszry. During the course 
of tho conferences 1t wes cautercinec fron oxsrination 
of a nap that Barnao was 1000 kiloneturs cistant fror 
the pert of Into-China occunioc by Japamesa troops. 
OSHIMA rentienec the nocessity of being nronarec for 
sinultancous rilitery cetion axainst thu Philiptincs 
shoul the United Stztces ta inclinec to interfere and 
nointac out thet the United Stetas coul not cefenc 
the Philinnines effectively in vivu of thu fact that 
Hanila wes only 800 kilonoturs Cistant fron Fornos:. 
OSHIIA expressed the nace for increasing the nunter 
of Jepaneso troops in south Inéo-Chins for an invasion 


of Thailenc, the purposu of which woule bu ta obtain 


a springborré against Singezere. OSHI. cormentod 
unon the British fertifiestinn of Singapere anc the 
cbsunce of strong British navel forces thura, Ha 
exoressuc the oninien thet the Japanuse acvance 
anrinst Singspore should Fe consicurec in conjunction 
with a Germen acvanee in thu Mitdlo Eest and stato 
thzt hu consitore? an attsek on Singazore woul! be 


Dast cffuctivo. OSHIMA zlso ssserteoc thrt he css Uwi a 


fron Ott of thu sana deta in which Ott acvisad 
Ribbontrop thp, accoarcing to confiluntizl reports 
comings fron tho Jepanese Foreign Office, Ambassecer 
OSHIJLA urgently ecvisec the Japanese Gevernront to 
attack Russia soon, z In the fzce of this evicence 
originating fron tuo differunt sourees, OSHINA ccta- 


e. 
coricclly donicd the enntonts of both tulocrers. 


99-96. OSHIIiA staotet that he never once 


eixmressed an opinion in favor of a Jenenese attack on 
a. 
Russia prior to tha surrer of 1942, en^ contended 


that ho only tronsnittec Gurcan requests far Jasenese 
b. 
perticination in tho wer accinst the U. S. S., R. 


However, he acnittec in crass-exoninstinn that only 


one official ruquest to thet effect ens nace anċ 


Ca 
assertec that this happenee in tha supncr of 1943. 


Thet his role excuucec by far thant ef a ressencer 

batween thu two sovernments am? that he usurnec thu 
pasition of 2 policy makins officisl for boyone the 
seone nf his embzssacorizl cutius, is claar fron twa 


telernrers sunt by Ercesnnscorf, huec of the IJepenusu 
ihe 
Section of the Gerson Foruiscn Officu, ona eccressee 


e 
tn Van Rintalen anc catet 18 October 1941 zne thu 


Q0-08, d, Ex. 1097, T. 4036; c. It. 350H, T. 34026. 
0-96. o. T. 34272; b. Ex. 3508, T. 32026. 

EE EVE E EEE, 

a. Ex. 3823-A, T. 37967-8. 


— 


athr addressed to Ritbuntrep and datec 17 Neverber 
yaks. | cata T E dnaleueeueeet ee er ons 
Erdmannsdorf ocd with OSHIMA on the cotas imclestec. 
OSHIMA, in cross-vxamination, first daniu that theru 
was ony eecssian on which bu tolke? with 2 section 
chief ~f the German Foreicn Office but leter narrowed — 
his denial Jnun tn “officinl discussions" en? "hen 
asked stucificclly shout ths purport of thu Ciscussion 
reporte. in the abovu-runtionuc talugren of 17 Newndur 
1971, he statue uvesively thet hu did net reesll his 


Be 
uttersncus rentioned th.roin. 


9h. Te aas GES Te 7117, 
g. T. 34174-6. 
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of the japanese armies agalast Vladivostok anc in tha 
direction of Lake Baikal rwoulc b2 of snecial signifi- 
cance anu trat he weule do everything on his own ini- 
tietive to hava his gowernment undertake the advance 
against Vladivostok and Zast Siberia this year as he 
was of tne opinion tnat such a gooc opportunity would 
nover eaS 

QQ-98. OSHIMA's contention that he “as not in 
favor of © Javanese attack sn Russia and that he merely 
perfermec his ambassaécrial duty 3f reporting Garman 
requasts to his government, is also disproved by a 
memoranduc from Weiszaecker to Riibentroo daten 21 April 
1942, For, in this metorarcum Weiszaecker exnlicitly 
raportad that OSHIMA, of his ovn accorc, statad how 
mattar of course it seemed tohim that Japan should 
attack tne Russians in East Asia and assured Weiszaecker 
tnat he was working hara-to put an and to the wholly 
unnatural situation in «hich Japan aas still living in 
naaca anc close neignbcrliness today with the Russian 
enemy so furisusly engaged by Cay 

QQ-99. Wile all tna evicernca mentioned shows 
that Germany did not requcst Japanesa participation 
in the war against the Soviet Union during tha period 


d2alt with up to now and while, as i4 stated above, 


(QQ-97. a. Ex. 3819, 7. 37,94. 
HEFT Bs ext s52T, T. 37950-9.) 


According to the telegram of 19 9-+ 257 
OSHIVA replied to a remark by Eromannsdorf regarding 
the appearance of new fluss.on divisions from Siberta 
an the German front that it would be good if the 
Japanese army by means of a Push into East Siberia 
Contribated to the restoration of a lang Connection 


bet 
meen Germany and Japan, that he hao often subrit*ted 


Accorcing .to a Portion of the telegra: dated 


.7 November 1941, which wes not read in evicence 
D 


P3H 
IMA stated that he was of the opinion that in view 


vance toward Lake Batkal at this time of the vear 
rarcely possible and wouls, 


i under present circuzstances 
$ ve to he 
Postponed until spring. 


GG-97. OSHIKA's plan of an advance of the 


panese Army &civo n n rec 
3 ane against Vlaci stok ana in the ai tion 


o. 
Lake Baikal was Promptly taken up again the follow- 


spring by Ribbentrop. OSHIMA stated {n a conference 
with Riobentrop on 23 March 1942 that although he had 
r@ived no official communications on the Jananase 


Fentions he agread with Ribbentrop that an advance 
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QSHIWA contends that tno only official request cf this 


a. 
nature was made in the sumrar of 1943, it appe-.rs 


fron the memoroncum of a confarenca batwesn Ribbentrop 
and OSIHIMA on 9 July 1942, that on this date Ridben- 
trop suggested the advisability of a Japanase attack 
on Russia. Although OSHIMA apparently dic not con- 
sider this an “official request," his reaction was 
instantaneous and unaquivocal. He stated that he vas 
convinced of the imperativeness of a Japanese attack 
on Russia and promisec to raport immediately to Tokyo 
in accordance with the explanations of Riobentrop who 
had just given an account of German successes. The 
memornncum notes that OSHIVA seumed very anthusiastic 
over tha ieee 

G-100. When OSHIMA transmitted Aiabentreop's 
Suggastion, he adced his own point of view that “an 
early advance against Russia and intensive action to 
paralyze English shipping in che Incian Ocean was 
proper.” On 30 July 1942, ín convaying the Japanese 
raply -- namely, that under the circumatances acticn 
by Japan against the Sovict Union woulda bring about too 
graat a disporsion of Japan's strength -- ha adcad that 
personally he sharad the undarstanding that a unigqu3ly 


favorabla onportunity presanted itsulf to Japan to 


(Qy-39 a. T. 34,271. aoe 
Say m oa ts So oosso 


coal a blow to tha Russians ané morcover the Jap2nase 
Army had also advocated tha opinion that such action 
against Russia was nacassary, that he himsalf had 
proposad again and again to utiliza the opportune 
momant ang this woule ba also borne in mind in Japan 
and that he certainly was for conducting a thrust 
against Russin, too, in spite of the necessity of op3rer 
tions in the southern theatar. He also stated that ha 
did not consider the answar which had just roached him 
as the last ana that perhaps an action against Russia 
might yet be possible buforo October. It is significant 
that at tLe tímu of this confarenca it is OSHIMA who 
statad that in his opinion tha advance to tne north was 
tou question on wnich Japan's fata hung and whicii berwcs 
always reitcrating to his government and Ribbentrop 
who only observed that ha shared OSHIMA's views com- 
pletely and hopad that Japan might soon feel strong 
enough to risk thu advanac into tha ER e 
THE FRESIDENT: We will racess for fiftcan 
minutes, 
(her. upon, at 1045, a racess was 
taken until 1100, after which the procacdings 
wera resumad as follows:) 


(%&-100, a. Ex. 3822-A, T. 37,961-5.) 


attack an then. 

Qg-102. In a subsequent conversation with 
Ribbentrop on 18 April 1943, OSHIMA assured Ribbentrop 
that Japan would certainly attack Russia if success in 
that directicn could in any way be expected ond that he 
understood that for the last twenty years plars of the 
Gere>al Staff had been worked out for an attack on 
Russia and sere still directed toward such ar each 
ard as late as September, 1944, in a conference in which 
Hitler beld out the hope that he would again ge on the 
offensive against the Red Army at some future date, 
OSHIKA assured him thet Japan would fight on the, side 
of Germany until final victory had been achieved and 
that it would use its last troops to realize this as 
there mwas only one road for Japan which it would folloa 
to the end. 

Q&-103. Just as OSHIMA denied the contents of 
Ribbentrop's and Ott's telegrams of 28 June 1941 and of 
Erdmannsdorf's wire of 17 Movember 1941, so did he deny 
having ary recollection of Fis confererce with Ribben- 


E. 
trop on 23 Karch 1942, having had a. conference with 
weiszaecker on 2] april 1942, ; bevin” msde the statement 
(29-18). Ex. 812-a, T. 8014-8. 

Qg-162. Ex. AIg-A, T. 8176-7. 

Ex. 3861, T. 36519-20. 

Pega sie 

. T. 34277.) 
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W&.RSHAL OF TEZ COURT: The International 
Lilitary Tribunal for the Far East is now resumed. 

iP. TAVENNER: May it please the Tribunal: 

QQ-101. In March, 1943, the Jananes? Goven- 
ment end Imperial Headquarters deliberate: concerning 
a Garran request tO attack Russia. It is to be assumed 
thet this is the raquest which OSHIMA considered to pe 
“official.” In a couference with Ribbentrop on é 
March 1943, OSHIMA transmitted the results of these 
deliberations, ratzly, that tre Japanese Government had 
full understanding of the desires of its German ally 
but felt {hat it was unable in view of her present war 
situation ta enter into the war. OSHIMA 2labcrated on 
this by stating thac rhat decided the issue for Japan. 
was whether sha had sufficient rorces and whether her 
armament capacity was sufficient in order to attack and 
defeat th: Russzans in addition to the enemies Japan al- 
Teady had without endangering her operations or. oher 
fronts. He stated that ne knew that for a long tims 
Janan hac the intention at turning against Russia but 
for the time being she evidentiy Jid not feel strong 
enough to do so. A portion of the mercrandum of this 
conference which was not read: ints evidenca shows that 
he also added that Japan was armed if Russia should 


attack but that insufficient forces were ready for an 


— 
eee 


ascribed to him in the memorandum about the conference 
c. 


with Ribbentrop on 9 July, 1942, and having any 


recollection of his remarks in the conferences with 
d 


a e. 
and 6 March 1943. We 


Ribbentrop on 30 July 1942, 
submit that this uninterrupted danial of evidence con- 
tained in official German documents originating from a 
variety of German officials and covering conferences he 
had during the period of almost two years can only serve 
to destroy utterly the credibility of OSHIMA as a wit- 
ness. These documents show conclusively that OSHIMA 
continuously used his position in accord with his 

German co-conspirators to influence his Governmert in 
the direction of an aggressive war against the Soviet 
Union. 

I. OSHIMA Negotiated for German Participation 
in tht Japanese War Against the United States and Con- 
clusion of a “No Separate Peace Pact" and Co-operated in 
the Waging of a Joint War. 

&\G-104. As we have seen, the fundamental 
Principle of the Tri-Partite Pact was to establish the 
so-called Mew Order in East Asia, Europe and Africa, and 
the co-operation of the Axis Powers was pledged to its 
Accomplishmmt. The military alliance proposed in 1939 
(c¢-103. c. T, 34278-80. 


d. T. 34281-2. 
e. T, 34283.) 


a METSERS 


oversee Ss & 


contained an obligation that in the event of war, peace 
would only be corcluded joni At the Privy 

Council meeting which approved the Tri-Partite Pact, 
MATSUOKA stated that if war should break out the Tri- 
Partite powers would immediately come ta ean *preeme:t on 
a "ro separate peace pact." f Jn reply to en inquiry 
frem the Juranese Army submitted through Amba:.sador Ott 
or Movember 18, 1941, Riboentrop cdvised that the idea 
of concluding peace or arnistice only jointly in case 
Japan or Germany beceme invuived in war against the 
United Sintes, no matter for what reason, was lenked 
upor as metural, and hat Germany would be willing to 
meke a corresponding statement 1n an Pres A When 
this message was deliverad to the Japanese Army on or 
prior to Noverber 23, 1941, General OKAMOTO said that he 
Was very pleased to find the fact once more confirmed 
thet Germany would not leave Japan in the lurch in case 
of a conflict with the United States, and he inquired 
whether Germany would consider herself to be at war with 
the United States in the event Japan commenced the war. 
Ke further advised that the Army was insisting on speed- 
ing up the decision for an advence in the south since the 
Season favorable for such an operaticn was E i 
((U-104. a: Ex. 502, T. 6992. 


b. Ex. 552, T. 6355. 
c. Ex. 601, T. €€38. 
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the United States and the conclusion of an egrcecment 
that no separate peace would be made without joint 
approval. Although OSHIMA did not deny. his participation 
in the negotiations aimed at these two objectives, he 
attempted to minimize the importance and effectiveness 
af his efforts. He denied any recollection of a coifer- 
ence with Ribbentrop on November 29th or the dispatching 
of a telegram advising Tokyo of the results of thet conr 
ference, notwithstanding the intercepted message was 
introduced in TA With regard to the two para- 
mount questions, OSHIKA in this telegram quoted Ribben- 
trop as saying: “Should Japan become engaged in a war 
against the United States, Germany, of course, would 
join the war immediately. There is absolutely no poss- 
ibility of Germany's entering into a separate peace with 
the United States under such circumstances. The Fuehrer 
is determined on that paint." 4s an indication of 
CShIiv.'s view of the importance of the statement, he 
Tequested that o copy of the telegram be shown to the 
kray and Navy authorities in TOKIA Notwíthstanding 
the receipt of this word from Ribbentrop, OSHIMA was 


directed to confer also with Hitler. OSHIMA claimed 


that despite his urgings the German reply was postponed 


(KC-J05. a. Ex. 3508, T. 34030; Ex. 603-4, T. €€44-50. 
b. Tx. 603-4, T. 6650. 
c. Ex. 604, t. 6652.) 


That the Axis pomers =t this time construed the pact as 
obligating military pzrticipation of all three nations 
in the event anyone s=suld become involved in war with 
the United States, regardless of the reason for the war, 
is plain from the concnuct and declarations of the co- 
conspirators. h lead*ng official of the Foreign Ministry 
stated that it hed always been the opinion of MiTSUOKA 
thet the provisions o7 Article III of the Tri-Partite 
Pact were to be consicered as applicable in any conflict 
between one of the th><e powers and the United States, 
except in the case, fcr example, where one of the three 
ae would attack without reason the American conti- 
nent, ^s we have jJmst seen, Ribbentrop pledged sup- 
port in a Japanese war against the United States, 
regardless of the reason bringing about such a war. 
When Mussolini was asiced what Italy would do if Japan 
would declare war on the United States, he pledged mili- 
tery support to Japan znd steted, Italy "is obligated to 
do so under the terms c” the Tri-Partite paces 
QG-105. After overtures were mede by the Japa- 
Nese Army through Ott, formal diplomatic negotiations 
were conducted throug: OSHIM\. There were two main ob- 
Jectives to be accompl‘shed, a declaration recognizing 
German duty of pertictz=tion in the Japanese war against 


x. 608, Z. 6664. 


day by day until December 7th. ; Thot Germany was re- 
sponding to OSHIMi's urgings is apparent, however, from 
the fact that on Decomber Sth Ribbentrop submitted for 
hurried action to Bussolini a plan for triple action on 
Japanese intervention in the war and a pledge not to 
make e separate ace On December 11, 1941, the 
obligations of the Tri-Partite Pact were recognized by 
the conclusion of a treaty in which the three powers 
agreed to wage war in common against the United States, 
promised not to lay down arms until the common war was 
successfully concluded, and pledged that they would not 
conclude an armistice or peace with either the United 
States or the British Empire without a complete under- 
standing between themselves. "on December 14, 1941, 
Hitler gave a reception in OSHIL/'s honor, at which he 
presented him with the Grand Cross of the Order of Merit 
of the German Eegle in gold in recognition of his ser- 
Vices in the achievement of German-Japanese ca-operation 
Which had finally culminated in a close brotherhood of 
erms. OSHIMA expressed his delight that this brother- 
hood of arms had come into Rees ai 

QG-106. OSHIM. having succeeded in negotiations 
for the final step in the perfection of the conspirator's 


Plans to align other aggressive nations with Japan in 


. da. Ex. 3508, T. 34035. f. Ex. 51, T. 6668-9, 
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fs a A 
the Axis powers. Well defined zones were assigned the 


out the objects or the conspirecy, it only 


respective powers in which cack should carry aut the 
necessary to implement those plans. OSHIKA 


required operrtions. The gcner2l operations plan con- 
onec ty delivering e« comprehensive lecture at 


“templated that Japan, working togathcr with the Gcrmans 
Hitler's reception on tha war situetion in the Pacific 


and the Italians, would carry out operntions in the 
and in the Archipclago area. He demonstrated by the 


South Sea arcas, in the Pacific, and in the Indian 
use of & rap the successes of the Japanese air forces 


Occan. The agreement nlso orovided for collaboration 
and fleet in the Philippines and in the Malay Peninsula. 


in the planning and conducting of cconomic warfare and 
a. 
collaboration conccrning psychological warferc. CSHIM! 


He spoke of Japan's turning toward India nfter the 


capture of Singepore and cmphasized the necessity of 


Stated on cross-exardination that he had nothing to do 
synchrenizetion of German and Jeprncse operations, Prior 


with this oagrcement and went so far as to state that he 
te this timc, the Jansn=so Government had been of great 


knew nothing cf its contents. Yot, in starting negoti- 
assistance by turning over to Germany the new invention 


tions for economic co-operation in a conference with 
cf acrial torpcdo.s. CSHI'M. informed Hitler that land- 


Fibbcntrop on January 2, 1942, he stated thet these 
ing werfare had been greatly developed and practiced in 
negotiations should be "parallci to tho conversations on 
Dd. 
military co-oporation" then under way. . The witness 


Javan during the past thirty years ond thet exercises in 


this type of warfarc had been carried out with great 


FORMU. admitted thet OSHIMA made contacts for the openin 
c. 
of the negotistions, but this limitation of OfHIMA's 


crergy on the islerd of iiainan. He suggested that this 


and cther methods of warfare devclopcd by Japan should 


a, participation is hardly plausible, if it is considered 
te studied by Gcraany. 


that, recording ta a stetcment made by him et the timc, 
QQ-107, The nxt stop in the implementation of 


the main linc of policy was to be laid down exclusively 
the plains of the conspirators was the conclusion on 


by him and Ribbentrop, while the Army, air forec and 
Jaruzry 18, 1942, of the military agreement in the 


Navy were to discuss “individucl questions." There 


(46-107. a, Ex, E . 6681-6. 
| divides into zonen for operational co-operation bc tween b: Ex. a242- a T. 37906. 


| SPirit of the Tri-Portite Pact by which the world was 


a. Fr. €09, T. 6671-80.) ~~ 5 &: 
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can te no doubt that the agreement belonged to the - Q9Q-109. On Fibrurry 23, 1941, Ribbentrop 

former catcpory cné, thercforc, to OSHIMA'a ficld of caplrined to OSHIHA thrt thc closcst cooperrtion in 

activitics, clthough he did not sign thc document. ell sphcres, prrticulsrly in regrrd to news service 
Q(-108. It may be notcd thet actual co-operation rnd the press, wes necessrry for the comron prosecution 

in pursuance of the Tri-Portite policy startcd long of the ver such rs hrd elrerdy becn rrrengec with 

b fore December 7, 1942, and was not directed only Itcly, Rueenir, Hungary, Slovekir end Bulgeria. 


d tended to set up r progrro 
ogainst ccuntrics with whom Japan was at war, Exchange OSHIMA advised thrt he inten Dee 


uith Gerren representetives for the intansification 
fe 
of Jnprncse propaganda end esteblishcd n newspeper 


of intelligence about the U.S.5.R. was cerried on con- 


tinually since 1937 cxcept for a temporary cessation 


y c Japenese Erbassy under the 
after the signing of tht Russo-German Non-legression division within the Jap y b 


E pa , d control of Minister SAKUR.. © The 
This was don. under CSHIMA's supervision not menegeucnt end con 


in the use of the propngnnde werpon ws 
only while he was Military attache but also efter he be- cooperrtion in 


dircetcd especirlly tarmrd Indin end the Arabjsn 


come ambassador as is shown by the testimony of thc wit- Ca 


Cc. 


Ness KOHARA and the documents introduced in evidencc countrics 
conspirecy bitveen the rggressor netions of Asin rnd 


indiceting the world wide scope of the 


through his affidavit. Whilc he was imbassador, the 


Ei iva #24, which, rs hrs been shown 
frrany countercspionnge organization co-opercted in urape. In Direct #24, s ' 
c. 


follotad ly OSHI’ s conference with Ribbontrop 
his subversive activitics. ollowad closely 


on Februrry 23, 1941, ' Hitier ermphnsized the neccssity 
of strengthening thc Jnpenesc wrr potentirl pnd directed 
the high conocnds of the brenches of the rrned forces 
to meet in ¢ conprehensive rnd genorous vey the dercnds 
ef the Japrnese concerning corcunicrtion of Gerran 

2. Ex. 487, T. 6022. QQ-109. CRE. RESSE 6,465 

b Ex. aba. T. 6023-4, b. f. 34,248 

ai paS 811, T. 7905- 8. c. T. 34,250 


ealz. d. AQ- 73, suprr. 
tit a. aa, T. C026.) 


»aere epee Ft 


warfare enc combat experdierces anc to eS a in 
mettcrs of war cconomy end techniques. Qn March 
“, 1941 Ribbentrop strted to MATSUOKA thet he hed 
Giseussed vith Ambessedor OSHIMA the question of 
Gerran essistance in thc blow rgainst Singepore nnd 
offercd MATSUOKA the edvice of Gorren experts on 
aerirl sorfrre regerding the usc of dive bo._bers 
perinst the British flcet in Singepore rnc information 
concerning Hiticr's new wcthod of ntteck on strongly 
fortificd positions rs rcli as Hitler's edvice on the 
best rethoe of rttrcking Singnoore in particulcr. For 
the lrtter proposel, OSIMA wns requcsted te procure 
£ mp of ST as The exchrngc of pilitary 
discoverics pnd czgeriences is cxecplified by the 
Eresentrtion of e newly invented Gerern arcor-piercing 
grenrde to mns the trensfcr of tno Gerann submrine 
to the Jeprncse Navy es srrplos, which hrs been tronatcd 


h. 


člscrhere, the supplying of Japanise rerinl torpedoes 


i. 
end the offer 


snd bluc prints for them to Gerceny, 
to give the bencfit of Japenesc expericnce in landing 
Odcrrtions to Gerreny both by bringing Gernen officers 
to Ipar 


SQ-109. Ex. T. 6,470 
a Be Baia 6, 529-30 


and by plecing Jnpenesc officers at thu 


9Q-111. To achicve milit-ry cooperetion, 
it was neeess"ry to kecp the otber prrtner infforncd 
on the progress of operetions in nurerous confcrenecs 
hicb erc referred to in thc surusntion. It tey suffice 
serc to mention sore ckxriples: At the cnd of July 
or beginning of August 1941 Keitcl was invited by 
Ribbentrop to «cyplein thc siturtion of the hussirn 
front to OsHIak, on Decetber 14, 194] OSHIMA geve 
Eitler a corprchcnsive lecture on the Es siturtion 
in the Pecific rne the Archipclrgo rrer z and in 
1943 Joonnese officers, clothcd es couricrs end 
embassy secrctrrics, cric to Berlin to deliver prrticulnrs 
concerning the cilitrry siturtion rnd Jrpcnese forces 
and plans, OSHIMA, rhile randtting the rrrivol of 
these persors, denied that they nckorliy brought rnd 
delivered pirns for future operrtions. Negotirtions 
for the delivery of tro Gerren subrrrines vcre initirted 
by the Jnpnonesc rnd forirl request thercfor wes mde 


by Ambassador OSIITMA. As is shorn clsesherc, this 


was part of n»n corron progrer for the intensificrtion 


&. 
vessels by subuorincs. 


“111. a. Lx. 776, T. 25973, T. 34,273 
SaR ngs 609, T 1678" 
2 
aout oe 11, T. 38,878; Ex. 3617, T. 37,932 


of tonnnge werfrrc, thrt is, the sinking of rerchant | 
| 
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disposr] of the Gerren irry, 

QG-110. In spite of the £frct thst no strtc 
of xar cxistcd and n neutrolity pect hrd heen concluded 
between the U.S.S.R. end Jepan, Jepen's cooperrtion 
with Gerrany cxtended to activities ageinst Russian 


shipping, end,*cvon before Japrn tas in a strte 


of wer with the Unitcd States, to the prevention of 
b. 
Ancricnan doliveries of military supplies to Russie. 
On June 22, 1941, the very dry of the Gercen atteck 
on the Sovict Union, OSHIMA sent a telegrar to KATSUOKA 
strting that Ribbentrop celled Japan's ettcntion to 
en elicged rithdrowal of Kussien troops fror the Fer 
Erst. Whether a specific request for soro Jcpancse 
ection to prevant such rovercents was included in the 
telegren or not, MATSUOKA expleincd spontrncously 
c. 
that he mould imnedirtely propose counter nensurcs. 
€Q-169. k. T. 34,253 
q2-110. a. Ex. 812-4, T. 8, olai Ex. 813 T. 8,026; 
Ex. 778, t. 7,903, 8 8,033-4; Èx. 815. T. 8, 
Ex. 816. T. 8,037} B 17, T. 8,041; Ex.’ 
Ex. 819, T. 8,044; Ex. "820, 
Ex. 821, Ta 8: 1049; Ex. 822, 
Ex. 823, T. By 1051; Ex. 824, 
a 
hn T. 7? 958; Ex. 795-4, T. 8,031; 


14, 1032-3: 
95-4, T, 7,959. 
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QQ-112. As conteimirted by the cilitary 
pgrecrecnt of Janurry 18, 1942, Jepan, Gerunny nnd 
Itniy waged n joint or commen ter. With the exception 
of the joint eperetionel plans executed by Gerrany 
end Jepan in the Indian Qeean, the operntionel 
petivities of erch nrtion rere in the main confined 
to the zoncs designated for eoch nrtion in the militery 
rerecment. By the timing of operntions, the Tri-Partite 
povers secured the greatest possible edvanteage in thrt 
the United States and the British Cornonrecith of 
Natione cre required to divide end scetter their 
forces on lend rnd sen in widely seperrtcd erens of 
the world, pnd the Sovict Union in resisting the 
Germain regression wes required to divide its forcos 
to neet the ever-present threat on its eestern. border. 
Coordinntion of this globel wer effort on the pert 
of the #xis powers required collaboration in the 
field of economics nnd propagendr ps well ns in the 
conduct of military and neval werfrre. That OSHIMA, 
rho occupied the rost irportant nchessadorir1 post 
in Europe, sided nnd ebetted in this collaboration 
1s abundentiy clerr fror his proven declereticns end 
conduct, thich apperr undcr the general hending 
"Cooperation Under the Tri-P»rtite Peet" of this 
Surpetion, 0 


VIII. CORCLUSION 

97-113. The lev of conspirrcy rnd the 
principles covaring tle individuel responsibility of 
tthe rccused have been fully ASE Reference is 
made to the foregoing argurents rather then repert 
ther in applying the law to the fects relrting to this 
recuscd. The ersc ogrinst OSHILA is presented upon 
two perellel theories. The first theory is thrt as 
& member of the conspirecy charged, OSHIMA, both rs 
Lalitery Attache end as Arbassrdor, played on iuportant 
pert in effecturting the common plan of conspiracy 
by negotiating the verious treeties which verc en 
integral pert of the conspiracy end by collaboration 
vith the Axis powers pursuent to the cormon plan of 
the conspirators, Once having Joined the conspiracy, 
his scts in furtherance of its aims and objects, it 
is suboitted, cannot be cefended on the theory of 
Giplometic imunity even if-it be contended those 
acts were confined to tha normal functions of n wilitary 
rtteche or an acbnssador. The second end parallel 
theory is that OSHIMA'a activities transcended the 
norzal functions of a wilitary nttache and nubassador. 
By his declrrations rnd conduct he encervored to guide 
80-113. n. Surmption, C~1-20 


+. Summation, I-1-12 
Summetion, K-1-22. 
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LIEUTENANT STEINER: RR-1. The accused 
SATO is charge in Counts 1 to 17, 20 to 22, 24, 27 
to 32,'R4, 37 to 44, 48 to 50, and 53 to 55 of the 
TIndictnent. 

I. GENERAL - BIOGRAPHICAL, 

RR-2, Prior to the Ist Aupust 1936 SATO 
hod held various militcry appointments none of which 
hed any particular significance in relation to our 
nresent purpose. On that data he was for the third 
time in the space of eight years ordered to te 
attached to the Army Ordnance Mein Depot. In addi- 
tion he was oppointad a staff member of the Military 
4ffairs Bureau. On the lst March 1937 he was pro- 
noted to the rank of LieutenantColonel, and on the 
24th June he nas eppointed as an investigator of the 
Planning Office. In August he was commissioned as a 
spécial member of the North China Incident General 
Mobilication Business Affnirs Committee; tha name of 
which was altered ahout a month later to the China 
Affair General Mobilization Business Affairs Committea. 
Towards the and of October 1937 the post of investi- 
rator of the Planning Board was abolished but SATO 
wos a gonth later appointed as secretary of the Board. 


On the 15th Jzly 1938 ha was promoted to the rank of 


Colonel, appointed a member of tho Cabinet Information 


end influcnee the policy of his Govcrni.cnt in line 


with the objectives of the coon olen of his co- 
conspirrtors. 

QG-114. In conclusion, it is respectfully 
subiittca thet the cntirc evidence suncrrrized hcrein 
esteblishes beyond =z reasonrble coubt thet OSHIMA 
is guilty of the consnirrcy counts (1 to 5, inclusive) 
cherged in the Incictient. With respect to the 
rerrining counts enurereted unccr heecing "II," the 
seia evidence, it is sub.itted, constitutes incubitcble 
proof of OSHIMA's guilt rs en eicer rnè rbettor tn 
the cors ission of the substrntive offenses chirrged 
thercin. 

If it plerse the Tribunal, Lieutenent Kurt 
Steincr, rn attorney of our steff, rill procecd for 
the prosecution. 

THE PRESIDENT: Licutcnant Steiner. 

LIEUTENANT STEINER: Mey it plerse the 
Tribunal, I shell rer2 the surrrtion of evidence 
regercing SATO, Kenryo. 

THE PHESIDLNTi Yes, Licutenent Steincr. 


Board Committee and ordered to servo concurrently 

in the Military Affairs Bureau. At about the same 
time he was relieved of his appointments on the 
Planning Board and the China Affair General Mobiliza- 
tion Business Affairs Committce. On the 12th 


December 1938 he was released from his position as 


a member of the Cabinet Information Board Committee.” 
RR-3. Later in the seme month he was 
appointed professor of the army Air Corps School at 
Hommatsu and in Mey 1939 he went to China as a staff 
officer of the South China Expeditionary Force. In 
the summer of 1940 he went to French Indo-China as 
Essistant Chief of Staff ov that force. This was the 


first of three or four visits of up to ten days 


duration that he made to French Indo-China whilst 
holding that appointment. In Merch 1941 he returned 
to Japan ond took up the appointment of Chief of tho 
Military Affairs Saction of the Military Affairs 


a 
Bureau. 
RR-4. Gn the 14th March 1941 he was appoint 


Government Commissioner dealing with affairs under 
the jurisdiction of the War Department in the 76th 


Diet, and was so nppointed for overy succoeding Dist 


Bane ex, 122, Te 775. FEA: | yx. 2238A, T. 16083. 


until he lcft the War Department at the end of 


December 1944. On the 15th October 1941 he was pro- 


rated !o the rank of Major-General.*" 
RR-5. 
Chief cf the Pilitary Affairs Bureau in succession 


In April 1942 SATO was appointed 


to the accused KUTO, and held this appointment until 


the ltk December 1944 when ha was made Assistant 


Chief of Staff of the China Expeditionary Forca. *" 


On the ist Karch 1945 he was promoted to the rank of 


Lieuterant-General and on the 7th april was appointed 


as Comman’er of the 37th Division vhich was then in 


SATO 


Indo-China, but subsequently roved to Thailand. 
was sorvine in this capacity until the Japanese 


surrender,“ 


ACTIVITIES PRION TO HIS APPOINTMENT 


II. 
AS CHIEF OF THE MILITARY AFFAIRS SECTION OY THE MILITARY 


APFAINS BUREAU IN MARCH 1941. 


RR-6. Whilst SATO held his appointments with 


the Cabinet Plannine Board between 24th June 1937 and 
15th July 1938, the Board was enpagad in a project of 


outstanding importance, namely the planning of preper- 


ations for a largo scale war. The development and 


charrcter of these plans are explained in detail in 


RR-4. RR-5. 
an Ez. 122; Te 775: a. Ex. 2238A, T. 16083. 


Pare 


-n i a 9 eC SS = 
c. Ex, 2238A, T. 16083. 


made by the Planning Board and eprroved by the 
Cabinet in January 1939." It is thus apparent that 
the Planning Board had been working on this plan 
from shortly after 13th July 1937 and throughout 

the period during which SATO was one of its nembers. 
It is furthermore apparert that in his position, 
SATO must have participated in the creation or these 
plans, especially in visw of the fact thet he was 


detailed to his position with tho Planning Poarà 

ty tha Army phich had originnted these plans and to 
which they, by their nature, were of great concern. 
This is borne ort by the fact that he later was chosen 
to facilitate the passace of the National Ceneral 


Kohilization Law -- one of the devices envisioned in 


i. 
these plans -- as “explainer" before the Diet and 


by a speach which he made later, on 11th Harch 1942, 
in which he pointed with soma pride to the advantages 
this plan and its execution had for tho Greater East 
Asin War which was then already under way, t 

RR-7. Further evidence, showing that his 
contriLution to the conspiracy during the early stages 
of his participation consistod in the planning of 
Preparations for war, is pravided by his being a member 


RR-4. 
N. Ex. 842. T. 6264. J. Ex. 949, T, 8413-5; 
i. Lx. 2238-A, T. 16083) Summation F-31. 


varagraphs F-2 to F-3 of the General Surmetion to 
which the Tribunal is respectfully referred. Whether 
the "Outline of Japanese Army's Five Year Plann?" 

was, as tha prosagution contends, a summary of 
"Qutline of the Five Year Plan for Production of 

War Materials"? or, as dafense witness OKADA claims ,°* 


o summary of o part of "Particulars in rraming a 


d. 
Program for Extension of Important Industrias" is 


immaterial for the present purpose as both clearly 
aim at a hugo increase in the war potentials with 
1941 ns its goal. Tha “Outline of Japaneso Army's 
Five Year Plan"®* is accompanied by a covering notc, 
cated 13th July 1937 and addressed to the accused 
HIROTA, who was at that tima holding tha position of 


Prasident of the Planning Board, * stating that every 
Ministry would make a draft and thet as soon as the 
programs had been drafted they shovld be submitted 
to the Planning Board for execution. Horeover, 
"Particulars in Framing a Program for Extension of 


Important Industries," which OKADA says was shown to 


all the Ministrios®* contains tho “Outline of the 
Plan for the Expansion of Productive Powar" which was 


ae Fx. 2227, T. 15980. e. Ex. 2227, T. 15980. 


b. Ex. 841, T. 8261. f. T. 29659. 

c, T. 16320; T. 18328. g. T. 18329. 

d. Ex. 842, T. 8264. 
a a O 
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of the China Affair Genaral Hcbilization Committee 
from August 1537 to July 1938.°° It was very probably 
on account of this wide knowledge cf the preparations 
for war that had bean made, and were to be made, that 
he was chosen to act as “explainer" to the Diet of 
the General Hobilization Law and so facilitate its 
mane This was in February 1638. Tha General 
Summation, paragraphs F 22-9, explains how by tha 
adoption of this law Japon became a totalitarian 
state, committed to a policy of expansion. Tha 
Tribunoal's attention is respectfully invitea to these 
paragraphs. It has already been stated that for SATO 
his contribution to the passage of this lan vas a 
continuation of his work, aiming in the same direction, 
in the Cabinet Planning Board.’ He found this law 
“a necessity" and objections to it "unnecessary." 

As he himself says in his interrogations: "The 

. Government was unable to explain this (i.e., the 
implications of the General Mobilization Law) satis- 
factorily to the Diat, and of those present before 
the Diet, I was the only person capable of explaining 
the implications of the law," and, "Of the explanations 


R-2. 
as Ex. 122. T: 7795 
b. gx, 94, T. €84; Ex. 2238A, T. 16083. 


c. RR-6, supra. 


given.up to that tine I feel sincerely that mine was 


d 
the most powarful one given." 


RR-8, On the 25th and again oh the 28th 
Avgust 1938, SATO delivered a speech at the Hore 
¥inistry to conferences of Chiefs of Police Depart- 


ments.” SATO was Army spokesman at the time, and 


the defense clrims thet he delivered the speeches as 


part of Kis of ficial duties." 


lies in the deep knowledge they show SATO to have had 


of Japan's plans for aggression against Russia and 


continued azgression against China. This is not 


Their importance here 


for a lerpe scale war, as has alrecdy bean submitted 
in paragraph RR-6, Thus ke says, "It goes without 
saying that, by taking a nar against Soviet Russia 
into consideration, it is necessary to secure Inner 
Uongolia, but it would be disadvantageous for us to 
purposely start a quarrel with Soviet Russia from 
our side at present in viow of the fact that our 
forces against China and Soviet Russia would have to 
be split in two, s0 that we would have to choose tha 


rirht opportunity in the event of our becoming forced 


to fight. Moreover, this must not be until after the 
nerely e knowledge of the plans of the Army but also war preparations and productive power bava been 


of the renctions of the other Ministries towards thea. amplified -- after 1942 -~ for the said purpose." 


They forecast the fall of Hankow, the creation of a In the course of the speech he criticises very freely 


national defense zone ewbracing Japan-Manchukuo and the Cabinet and particularly the Foreign Office for 


China, the placing of Northern China under Japan to offering Chiva peace conditions which he deemed too 


tho same degree as Manchyria had already been placed, mild, aligning himself clearly and opanly with the 


the uso of Central China as a base for the develop- moulders of Army policy against the Government, and 


mnt of Japanese economic interests and finally the indicating that he was at this tima a party to the 


preparation for a war against Russia. He also shows conspiracies charged in Counts 1 to 5 of the Indict- 


his awareness of the fact that 1942 is the focal date ment. 


RR-7. WR-9. Rererence has been made already in 
d. Ex. 2238A, T. 16083. 
paragraphs G-27, G-31, G-35 to G-39, G-43 and G-44 
a. Ex. 270. T, 3605; Ex. 2235, T. 16069; to the Japanese coercion of the French Vichy Govern- 
Fr. 3863 ana 3864. T. 38574-7. 
b. Ey. 2238, T. 16083. 


ment into allowing them to enter Trench Indo-China 
c. Ex. 3931, T. P 


ee 
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i thre t of Ja anese ettack. SATO as Assistant f 

| uncer ea a p: SATO hac served at the battle of Nanking in China,” 
S ? of the Sovth China Expecitionary Force 

2 cnierrot stanmio y ly and on the same reasoning is guilty of a crime in so 

Dent to French Indo-China in the summer of 1940, that nee 

1 t about the tine of the Japanese entry into that i 

Saria pa III. ACTIVITIES OF SATO WHILST HOLDING T'E 


a: te have no particular evidence of his 


country. APPOTIVINENT OF CHIEF OF THE IQ LITARY AFFAIRS SECTION 
activitizs there. No doubt the invasion of French OF THE MILITARY AYFAIRS BUREAU. 
Indo-China was carried out in furtherance of the RN-11. The Militery Af‘aira Bureau is divided 
Japanese conspiracies to obtein military, naval, into two sections: (1) The Military Administration 
political and economic comination of the countries Section; (2) The Military Affairs Section. Among the 
and parts referred to in Count 1 of the Indictment. matters entrusted to the latter section are those con- 
The prosecution subnits that from the time when SATO cerning general affairs of national defense policy, 
enters into the conspiracy to carry on an eggressive those concerning international regulations, and those 
war he loses the shield of being a soldier carrying concerning army affairs of all foreign countries in- 
out his orders and becomes at international law a Siitne Moai cae China.” 
crininal committing a crima at all tives when he is The use of the words “defense policy" as a 
assisting or doing anything in furtherance of the euphemism for "policy of aggression" durirg the 
conspiracy. It is therefore contended that SATO by period of the conspiracy at least after August 1936 
carrying out his ordinary military duties in French has been dealt with at length in the General Summation.” 
Indo-China 1s committing a crime. The Japanese Army It 1s thus clear that SATO's section was within the 
was there in violation of international law and SATO War Ministry primarily concerned with the preparation 


was a party to the conspiracy that had brought it 


of this policy of aggression. 
there in violation of international law. 


RR-10. Earlier, that is in 1939 or 1940, 


RR-12. The decision of the Army and Navy 


Devartments at Imperial Headquarters in April 1941 to 


a. Ex. 22384, T. 16083; Ex. 620, T. 6933; Ex. 621, 
T. 6830. 


RR-10. RR-11. 
a. Ex. 3534, T, 34464. a. Ex. 74, T. 684. 


ià b. F-1, 2. 


Tesort to war "in case the Empire's self-existence 
should be threatened by the embargoes of the United 
States, Great Britain and the Netherlands" is 
clearly a matter concerning “national defense policy 
in general" considering the above-mentioned use of 
tiiese words. In the absence of evidence to the 
contrary, we are compelled to assume that SATO’s 
section was concerned with the preparation of this 
@ecision. Even before this, instructions had been 
given for the manufacture of Japanese invasion cur- 
rency for use in the Dutch East Inéies, Borneo, 
Melaya, Thailand and the Philippines. In view of 
his section's duties with regard to military affairs 
of foreign countries, SATO must heve known of this at 
the time. The fact that in October 1941 correspond- 
ence on this matter was directed to his section 


among others confirms the contention that his section 


was concerned in the preparation of these decisions.” 


RR-13. “hen a crucial point in the develop- 
ment of the conspiratorial aims against the United 
States and Great Britain had arrived at the time of 
the fall of the Third KONOYE Cabinet in October 1941, 
it was SATO who lent himself to furthering these aims 


a. Ex. 1305, T. 11751. 
b. Ex. 852,.T. 8447. 


that conversation given him by SATO. Two significant 


factors emerge, the first that SATO's own account, 
given in his interrogations and nut in evidence by 
thea defense, corresponds in import more closely to 
that of TANAKA than that of ABE, and secondly the 
only man, other than TANAKA, who could give a correct 
account of the conversation between TANAKA and SATO, 
4s SATO himself. SATO has not chosen to vary the 


ad. 
account given in his interrogations. 


by promoting a TOJO Cabinet. The Amzortance of =F 
SATO's position, fis own personal influence and the 
cezree to which TOJO relied upon him was shown by 
the fact that at that time he was sent by TOJO to 
explain to Senior Statesmen ABE and HAYASHI the 
dif7icvlties which would be caused by the apnointment 
of Prince HIGASHIKUNI as Primo Minister." The 
natural result of thia was to clear the way for 
TOJO's succession to the Prime Ministership. The 
defense has endeavored to use ABE's account of this 
incident to discredit General TANAKA, Ryukichi. ABE 
said that on this occasion SATO had not suggested 
that TOJO be made Prime Kinister, but had suggested 
that the Army desired the appointment of Prince 
HIGASHIKUNI.”” This evidence was tendered to show 


that TANAKA was wrong when he said that SATO had told 
bim that he, SATO had seen the two veteran Generals, 
ABE and HAYASHI, and in the course of conversation had 
told them that unless TOJO was made Prime liinister 
the Army would be difficult to control.” In the 
Zirst placo this cannot possibly affect T-HAKA's 
credit. ABE deposes to a conversation betweon himself 


and SATO, whereas TANAKA deposos to the account of 


RR-13. 
a. Ex. 3532, 2. 34443. 
b. Er. 3526, T. 34402. — 


RAz14. SATO retained ris position in the “lar 
Ministry after the replacement of the Third KONOY? 
Cabinet ty the TOJO Cabinet and war on the 15th 
Nctober, 1941, promoted to the rank of Me jor-General. 
In a certificate covering a document entitled "Principal 
reasons alleged for the commenoement of Fostilities 
against the U.S.A. and Britain", dated the llth oven- 
ber. 1941, TANAKA, Ryukichi stated that to the best 
of his knowledge and belief the document "was prepared 
ty or under the direction of SATO, Kenryo, then Chief 
of the Military Affairs Section of the Military Affairs 
Bureau." IJt sets out the reasons for Jepen's deter- 
mination to fight the "nited States and Great Rritain, 
and has endorsed upon it the words "Draft proposed for 
decision by the Liaison Conference." It shows that 
SATO knew of Japan's decizion to precipitate a war 
and that he, or one of tha members of his Section. had 
been busy preparing the Japanese rolekin Ag For the 
defense HARA says that this document wes never present- 
ed to the Liaison Conference but was made for the ufe of 


officials in the Wer and Navy Ministries end General 


Staff=, and that it was prepared collectively by mem- 
ba 


bers of those organirations. This witness in cross- 


RR-14. £=. Fx. 1175, T. 10362 
b. T. 34452-3 
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examination admitted that the “Yar ‘iinistry was repre- 
tented on the pre-Liaisan Conference by a member of 

the Military Affairs Section, that the document re- 
ferred to was adopted by this pre-Liaison Conference 
of the Tar and Navy Ministries and the General Steff, 
amd that he himself cannot say whether it wes or was 
not adopted precisely in the form in which it came 

from the Military Affairs setioan It ig submitted 
that this evidence does not affect TANAKA's certificate 
eycept in so far as it asserts that the document was 
adopted at the Liaison Conference. Its importance here 
lfes in the fact that it shows that SATO was aware 

that Japan was proposing to precipitate e war with the 
United States, Great Britain and Folland and was work- 
ing in that direction. 

BR-15. SATO admits that he was privy to the 
negotiations with America which were terminated by the 
outbreak of war. He states that when negotiations 
Were under way with the United States, replies from 
the United States came from the Foreign Office to the 
War Ministry and thence to his bureau, that is, when 
they affected the Army. Az Chief of the vAlitary 
Affairs Section of the Militery Affairs Bureau he must 


RR-14. c. T. 34455-61 
=15. a. Ex. 22384, T. 16083 


this wor, whilet the remaining forty per cent wes 
used for the fighting in chive, © Previously he had 
in the Diet on the 10th February 1942 announced that 
the war would be carried on until both the United “tates 
ond Crect Britein hed been brought dorn to their knees. 
RR-17. During this period he must have also 
learnt of Jnpen's undertakings to apply the provisions 
of the Genevn Prisoner of War Convention 1929 mutetis 
mutandis. You will recell thet evidence was given 
thot on the 23rd Januery 1942 the accused KIMURA noti- 
fied the Foreign Office thet it would be safe to notify 
the «orld that Japan had no objection to acting in 
neeerdence with thet Convention in the treatnent of 
prisoners of “ahve 4s metters concerning internetionel 
reletions were specifically delegated to the Military 
affairs Section there cen be no doubt that SATO took 
port in the conferences which were held et the Yar 
Finistry before KIMURA notified the Foreign Office of 
the Wor Ministry's views on the application of the 
RRS 
RR-18. Throughout the rhole of this period 
it ir obvious thrt SATO knew of Japen's plans for weging 
en eggressive rer end thet he did his best to forward 
AB=16. a. W. 849, T. 8411 


b. "y, 2236}, T. 16076 
BR-12. n. Ex. 1958, T, 14299 


— 
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heve knoen the extent and aims of the Japanese wer 


prepnrations. As TANAKA, Ryukichi says, the General 
Staff dre»ws up the plans for operations but before they 
ean be put into operation they must have the consent 
of the War Minister, and that monies and supplies for 
cerrying out the operations ere provided by the 1'111- 
tery Affeirs Nureau. It is the duty of the Military 
iffairs Bureau ta prepere the estimates of army eypendi- 
ture for the purpose of getting the budget through the 
Diet, and eccordingly high renking officers in that 
bureau must be familiar with the general nature of the 
frny's ee 

RR-16. On the 10th March 1942, SATO delivered 
® speech at the army Day Celebretions et Hibiya Hell. 
In it he approbates Japen's leunching her attacks on 
the Allies without any prior declaration of war, and 
points out that on account of the time of the monsoon 
reeson the Bth December was the lest opportune moment 
for opening the war. He goes on to say thet Japan hed 
been prepering for a wor to break out in 1941 or 1942 
and had made her preperations with that object in vier, 
that throughout the Chinesa Incident sixty per cent of 


2| tha hudget was used for the purpose of preparing for 


» 
| BR-)5. b. T. 15859-62. 


— 


them. ferran Amprssador OTT in recemiending hin for 
n Germen decoretion says thrt he ves definitely pro- 
Gerran and that "the importance wielded by him during 
the last three months before Japan's entry into the 
war has obviously En A SATO rdmits thet 
while he wee Chief of the Military Affsirs Section he 


was in egreement rith the policy of the Minister for 


Wer, so that it cennot be seid he wee merely a lait 


fessionn] soldier cerrying out a dissgreezble duty. 
CHIEF OF THE MILITASY AFFAINS BUREAD UNTIL THE JAPANESE 
SURRENDER 

RR=-19. In April 1942 SATO wes appointed to 
succeed the eccured MJTN es Chief nf the Militery Affeirs 
Bureau. In describing the Filitery Affeirs Suresu, 
TANAKA Fytkichi seid thet it hed cherge of the u.rmy's 
budget, tha organizstion, equipment and installation of 
the militery farcer, the making of domestic end externel 
plans and the. conduct of Aera Nore epecificalty 
with regard to prisoners of wer its duties included the 
location end construction of prison ermps, nd the 
gee * of replies to protests forwarded from the Foreign 


Offica. The Chief of the Military Affaire Bureau 


. A. &. 1272, T 11340 
h. Xx. 2238A, T. 16093 
. 8. T, 14286 
rs 7 T. Le ROU=7 
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Glo attended the bi-weekly conYercnce® presided over | 
by the Minister of marie SATO was present rt the 
Conference in April 1942 at which TOJO decided that etl 
priton: rs of rer including officers myst TM: 

RR-20. in attempt ves made by the defense to 
shon thet the !litery 7#ffeirs Sureeu did not receive 
eny protertr ar copies of protests relating to prisoners 
of rar. and in the procese to discredit TANAKA, Fyukichi. 
Defense witness NINOMIYA gave evidence thet he wes in 
the Milttery Affairs Tureeu until July 1944, thet he 
Aid not rec-)1 h.wine received any protests from the 
Paresign Office and that replies to the Forcign Office 
ralstion to rrotests ture not drafted by the Militrry 


A. 
Arfrirs Eur2au. Fa nlso edded thot if ell protests 


relative to prisoners of war had passed through the 


Militery Affsirs Section, es General TANAKA testified, 
b. 


hc. NINOHIYA, would heve known of it. The prosecu- 
tion submits thzt his evidence is vrlueless cnd wae 
designed to mislnad. In cross-eximinatinn he edmitted 


that between April and Peccmber 1942 he wee peting Ps 


privcte seerctory to TAJO, in hir capacity re “er Iinisterl, 


and thet he could not ray whether protests went to the 
c. 
Militery Affaire Burenu during this period. Fe at first 
RN-19. c. T, 14263 Rg-20. n. T. 34413 
d. T. 14296 h. T. 34414 
c. T. 34416-7 
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referring to the conpulsory pdnintstration of orths to 
‘lht. Generel Perceive] and others in Formosa wee referred 
to th> Militcory Affairs Section, or as it is there 
eell2d. the Wer Affcirs Section, before being sent on 
tn the Prisoner of War Control oe In Nctober 
1942 z request thrt euthority be given to the Enst Dis- 
trict . ray to employ prisoners of ver et work which 
included sork on militcry projects tnes epproved on the 
suthority of the Vice-Minister, but the Militery . 
Affrirs Section vas the section =hich hrd dealt vith the 
AROS Agein the report of the psrede of prisoners 
nf war in Korea for proprgenda purposes wes sent to 
the Militery Affrirs Section before being sent on to 
the Prisoner of Wer Control Department S Finelly in 
September 1942 regulations mod* by the eccuged ITAGAKI 
requiring prisoners of ser to engrge in work having a 
diroct connection rith the war, were referred to the 
Militery Affeirr Sectian roong echoes This shdvs 
the position in 1942: znd NINOMIY/ who was ‘appointed 
as Chicf of the Militsry Affairs Section in Necember 
af that ycer and retrined the position until July 1944 
States that he does not think thet there war eny change 

so as to stop such documents being sent to 
19€8, T. 14488 


1947, T. 14484 
1975, T. 1452C 


anné fd 


249399 ———— Á 


41,615 


a@vnded having seen eny documents relating to prisoners 
of vor whilst r member of the Militery Affairs Section 
af the urcau, , but later zAmits to hnving seen end 
siened such dociments. a 

ER-21. The protests hich heve been provec 
to heve been raceived by the Jepanese Government during 
this period zre set out in Part 6 of Appendix E to “ecttor 
J of the summation end a genersl1 reference is here 
made to such protests. As regrrde the circulstion of 
such trotests the tribunrl's cttention is respectfully 
invited to parcgraphe J-70 to J-73 of this sunretion. 

AR-22. As e result of the dastruction of 
Jepenese docunents at the tine of the a TAN the 
only documents cvnilable to the prosecution ns showing 
the menner in which general prisoner of ver matters 
warc handled «.t tho “er ‘finistry ere those besring 
doteg in 1942. ,. porusel of these shows thet it wee 
the prsctice for these documents to be referred to the 
Militery Affnirs Rurovu among other turerus. Thus in 
March 1942 the request thrt Rritish end .cericen priso- 
ners be gent to Korer in order to stemp out the edmirs- 
tion of Yoraans for jmericen rnd British peoples came 


through the ilitary ¢ffaire Section. The telegr-m 


RN-20. á. 7) 34418 WR-22. n. Fx. OF00, T. 14699 
a. T. 34424 bh. Fr. 1973. T. 14512: 
Tx. 1974. T. 14518 


his section. 

RBR-23. SATO, who ac Chief of the nilitary 
Affeirs Purenu wos acting ss liaison between the Gencrnl 
$t:.ff nnd tho War Winistry, conveyed to 2 confrrence 
af Bureau Chicfs at the War Ministry the Generel “teff's 
wiow tHe thelpeotitt le Cigars TA e 

RR-24. From the foregoing it is obvious that, 
rs Chicf of the Militery .ffaire Rureau, SATO reccived 
information of nllied protests as to mistreatment of 
prisoners of war, was familisr with the verious Japen- 
ese official documents which therselves established 
bresches of the Conventions znd knew of the illegal 
decision to execute the Doolittle flyers. The power 
ta prevent the commission of these atrocities and to 
mrevent the ather breaches of the Conventions rested in 
the War Miniere a under Japenese lav. Put-at inter- 
nation>l lew it saz the duty of the Japanese Governnent 
to protect prisoners and to ensura that the conven- 
tions werc observed. SATO having leornt of the truc 
state effeire should have done everything in his 
norer remudy it. But he did nothing in thet dircc-= 
tion; the contrary we find that upon being interro- 
gated nftcr the currender he stetes thet es Chief of 


22. g. T. 34434-5 
23. n. T. 29°47 


HRA. 2. “y. 1965, pp. ? ond 3, T. 14439 


the Militery Affairs Section end as Chief of the lili- 
tary Affeirs Boreru he was in cereement with the policy 
of the Minister for Yar. 5 

RA-25. ^n the 19th February 1943, SATO 
nddresses the Rudget Committue of the Piet. He is just 
ns rarolute rs over in errrying on the rgercssive urrs 
thet Japan hed stunted = On the 1%th Aurust 1943, SATO 
attended the Privy Council meeting with TOJO, OKA, 
MINAMI end SHIGEMITSU tu eyplnin the proposed treaty 
by which Siam wne to be rewarded by giving her pert of 
Meleya. It ves at this meeting thet TOJO strted thet 
internationel lew should be interpreted from thc view- 
point of executing the ar according “to our own op- 
ines He elea attended, cs arny representetive, 
the essenbly of the puppet governments of the Grerter Rar 
Asiatic Metions on the 6th November 1943, when £ roso- 
lution envisrving the usurpetion of the lerful govern- 
sents of those countrics was tinsas 

BR=26. SATO relinquished kis office 2s Chicf 
of the Military Affairs Burenu in December 1944 and 
becenc Assistant Chief of “tnff of the Chine Expedition- 
ery Force, a position which he retained until April 1945, 
when he sfesumcd commend of the 37th Division in Indo- 
RR-26. b. Ey. 2238. T. 16083. 


PR-25, a. Fx. 2237, T. 16080 
a" bb, Bx. 1275. 7. 11366 
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cies cherged in counts l to © of the Indictment rs from 
June 1937 at the letest, end to heve sought to further 
the objects of the conspiracics from thot time onward. 
His guilt on these counts vould eutomatically estrblish 
his guilt on counts 6 to 17, 20 to 22, 24, 27 to 32, 34, 
37 to 43 and 48 to 50, provided thet the facts all=ged 
in such counts heve been proved to have tcken plrce. 

In the gencral phese of the surnrtion hes been out- 
lined the evidence upon which the prosecution relies 

to .stablich such facts. 

BR-29. Ferrersohs RN-17 and PR-19 to 8A-24, 
considered in conjunction vith Section J of the summe- 
tion estrblish his guilt on counts 54 end 57 of the 
Indictment. 

Colonei Smirnov 3111 eontinue the reeding 
for the prosccution. 

TRE PREGIDFHT: “e x111 adjourn until helf- 
pest ene. 

(hercupon. et 1200, 2 recess was 


t-ken.) 
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Chine. This Nivision hed been responsible for the 
murder of hundreds of Trench Indo-“hinere troops and 
civilions during the month of March 1945, but there 
> is no evidence of any ftrocities committed by them 
: after that nanih The Division was maved to fiam in 
June 1945, but there is no evidence es to any etroci- 
ties committed by it mea 
V. GSNEHAL - CONCLUSION. 
RR-27. The prosecution submits thrt SATO 
109 | shoul be convicted on cl} counts on which he has been 
11 | cherged, other then counts 44 end 53. In support of 
12 | this submission. the prosecution relies on ell relevent 
13 | evidence, whether outlined in this summation or not, 
14| end refers particulerly to certein percgrephs of this 
phare of tho-summetion end contends thrt such pera- 
erephs reed in conjunction with the gencrrl phasa of 
the summetion establish hie guitt on cll counts other 
then counts 44 ond 53. 
I rhall not reed the last tio paragraphs. 


(The last tuo prregraphs, not read, 


are ag follows:) 


x BR-28. Peresraphs RR-6 to RA-16. FR-18 and 


24 | 3R-25 shoe him to herve become a perty to the conspirso- 


25 |RR-26. a. Px. 2231, T. 16023 
b. Px. 15434-6 
ec. "x. 3635, T. 34466. 


WARSHAL OF TE COURT: The International 
eilitary Tribunal for the Far is now resuned. 
THE PRESIDENT: Colonel S:irnov. 
COLONEL SaiIRNOV: SHIGEMITSU, s:anoru. 
SS-1. SHIGEMITSU, Manoru is charged under 
6|the following counts of the Indictuent: 1-19, 29,25, 


Sf-2. In 1911, SHIGEMITSU graduated frou 


10 |den:c of Tokyo University. Fron that tine on until 


During the perio wavered by the 
Indictuent the @efcendant occupied the following posts: 
in 1929-30 he was Japanese coasul- zeneral in Shanghai, 
ant concurrently councillor of the Japan ose Embassy 
in the Republic of China, Later, until 1932, he was 
charge d‘Affairs and Anbassator to China. During his 
tenure of office as aubasse*or, SHIGLMITSU was wounded 


AS a riault of an attempt oguinst his life and the 


22}97 Chinese patriots in Shanghai. This accounts for 
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Boer? of Manchurian Affairs of the Cabinet. In Aug- 
ust, 1936, ke received the rank of ambassador Extra- 
or‘inary ant Plenipocenticry an^ was appointed Au- 
bassaior to the USSR. He remained in this 2ffice 
until Septenber, 1938, then he vas appointed Anbas- 
sator to Great Britain. In Februsry, 1941, SHIGEMITSU 
was relieved of his duties as Anbassacor to Great 
Britain an was appointed Anbassażor to the Vang Ching- 
wei puppet zgoverncent in China. Fror April 20, 1943, 
until april, 1945 SHYIGEMITSU vos Japrnese Foreiin 


Ministzr, an besites that fron July 22, 1944, until 


april, 1945, was concurrently sinister of Greater 
u 


East Asia. 

ES-3. Thus, in the course of the rhola 
period covercd by the Indictoent, SHIGEMITSU occupied 
responsible diplomatic posts, the holding of which 
called for his “novleize of the conspiracy. al:.s and 
for the active effectuation of the zoals set up by 
the conspirators. His tenure of office as Council- 
lor of the I::bassy, Consul-Genersl in Shanghai ane 
àr:bassaor to China in 1929-1932 was connected with 
the beginning an* éacvelopnent of Japanese aggression 
against the Republic of Chinz an? with the so-calle4 


B 
"first Sħangh2i Incidont." Alreacy at that tiie he 


S-2. a. Ex. 123, ï. 775-31 əS=3. o. Ex. 59, T. 3287-97 


In 1943-1945 while he was sinister of Foreign Af- 
feirs he aleays showed higself ss a Geterined ad- 
vocate of close alliance with Hitlerite Gernany, of 
fascist nethods of warfare and of the establishment 
of the fascist "new order” in the whole world, and 
his practical activities were directed tonards 
achieving thosa ends. Thus an analysis of the de- 
feniant's career shows that during the whole period 
of tine covered by the Indictnent, particularly froo 
1932, he was always appointed to Buch diploatic Posts 
as were associated with the necessity of fulfilling 
portant tasks that were part of the cocnon plan of 
conspiracy. 

SS-4. When SHIGEMITSU was Japanese Anbassa- 
or to Chino in 1932 there occurred the so-called 
"first Shanghai Incident" which was an inportant link 
iin the developnent of the plan of aggression vis-a-vis 
ina. The incident started on January 20, 1932, 
sith the prescntation of "five denands" to the cayor 
pf Shanghai by the Japanese Consul-General in that 
kity, who was dircetly subordinate to SHIGEXITSU. 
hoong thasc “enandsa were the denands with regard to 
he withd¢rawal of Chinese troops, the dissolution of 
h11 anti-Japanese organizations, etc. The Japanese 


iplouatie octian, being an unlawful interference 


was a participant in the over-all conspiracy. In 
ecenncction with the events of this period SHIGLSITSU 
was oworded the Order of Merit rith the Order of 
Double Rays 2f the Rising sun, His tenure of office 
as a cenber of the Manchurian Affairs Board in 1935 
was connected with the further cevelopsoent of Japan- 
ese €xpansion in xanchuria and with the transforna- 
tion of this country into a wilitar: base for an 
attack against the Soviet Union. As Avcbassator to 
the USSR he is responsible for the initiatian of the 
undeclared war of aggression against the Soviet 
Union in the Lake <hasan area in the sunmcr of 1934. 
At that tine, as 1t will further be shorn, SHIGEMITSU 
was an active azent of the nost reactionary nilitarist 
circles of Japan, who to the utcost extent was striv- 
ing to aggravate the conflict and to brins about an 
agzrossive war azainst the USSR. While Anbassador 
to Great Britain he showec that he vas en active 
supporter of the Japanese policy of expansion in the 
Fouth Seas Arar by frequently urging and recouw.encing 
to the Japanese Goverment to avail therselves of the 
situation createč as a result of the war in Europe 
for the esteblishtent of Japan's rule over Asia. 

T. 275 ¢. Ix. 1017, T. 9693 


Ex. 1018, T. 9683-8 
e Ex. 1019, T. 9691-3 


with the internal affairs af the sovercign Chinese 
state, served as a pretext for the Connander-in- 
Chief of the Japanese naval forces in Shanghai to 
initiate an arned clash wit) the Chinese troops, 
which was provoked by hio in the Chapei aréa, fro: 
where, as it 1s shown in the report of the Courission 
of the League of “ations, the Chinese troops "would 
not have tine to withdraw even had they wished to do 
ae It oust se noted that the Japanese attacked 
the Chinese in spite of the fact that the tayor of 
Shanghai agreed to cocply with those unlawful Japan- 
ese denands. After that, considerable reinforcenents 
of Japanese troops were dispatched to Shanghai by 

the Japanese inperialists, in particular between the 


7th ond the 15th February -- a nixed brigade and a 


Aivision under the connand of General UEDA, and on 
b 


harch 1, two nore Japanese divisions. This, un- 
Goubtedly, wos ained at the expansion of the con- 
flict for the purpose of realizing the aggressive 
Conspiracy against China. The attenpt nade by the 
@efense to rehabilitate SHIGEMITSU in connection 

with those events by referring to the fact that on 

Y 5, 1932 he signed on egreenent pursuant to which 
23 PS-4. 


a. Ex. 59, T. 3290 
b. Ex. 3161, T, 29,135-38 


a considerable part of the Japanese troops were with- 
crawn fron Shanghai cannot be acknowledged as well- 
grounded, because SHIGEMITSU was forced to do it due 
to a nuober of circunstances beyond his control, es 
for instance, the pressure of foreign countries and 
the decisions of the League of “ations (the decision 
of the League of Nations Assenbly of darch 4, 1932; 
the U. S. Gavernnent's order to the American oilitary 
authorities in Shanghai of “arch 5 on entering into 
collaboration for the settlenent of the canflict; 
a repeated interference of the “Commission of Nine- 
teen" of the League of Nations, EEN In its dec- 
laration on the recognition of Japan as aggressor in 
hanchuria the Leagues of Nations pointed out that 
according to the estirate made by the Chinese side 
the “Japanese intervention in Shanghai coat them 
(the Chinese) 24,000 soldiers and civilians killed, 
Founted or uissin,, and they estiats their material 
losses et about 1500 o1llion Lexican ie 
SS-5. When SHIGEMITSU was a senber of the 
Board of canchurian affairs, he oade hiuself known 
as an avocate of e further developnent of Japanese 
expansion in China. At that tine there was no cif- 
fcrence between the position of SHIGEKITSU and that 
+ c. Ex. 59, T. 3293-4 A. Ex. 59, T. 3293 


18th. 

SS-7. By the tive of SHIGEMITSU's return 
to abscow Japanese representatives hac been shorn, at 
the People's Comuissariat for Foreign Affaira of the 
USSR, the Hunchun Protocol of 1886 one the pap at- 
tached thereto, which indisputably estadlished the 
fact that the boundary ran along the watershed of 
the nountzin range west of Lake Xhasan, Thus it 
was established that the Japanese clains on the 
testern bank of the lake and in particular on the 
whole of the Hill Zaozernaya were iasoimer.- 

55-8. In spite of that, on July 20, 1939, 
SHIGEMITSU calle¢ on the People's Corcissar for 
Foreign affairs of the YSSR and tade a cevand in the 
foro of an ulticatur that Soviet troops be withdrawn 
frou the westc.n bank of Lake Khasan, threatening to 
resort to force. Without any basis of fact he re- 
jected all proof produced by the Sovict side anè in 
Particular, speaking about the nap attached to the 
Hunchun Protocol, stateé: 

“ae. to oy nin’, at this eritical nonent 
Spéeasin; of some uap is unrcasonable. This will 
only complicate cat tees sed 

. a. Ex. 2647,, T. 22,925 


. a. Ex. 2647A, T. 22 1925; Ex. 754, T. 7750 
8. e. Ex. 754, f. 7763 
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of ITAGAKI and the other conspirators who were of 

the opinion thet the nesotiations with China should 
be conducte? by nilitary authorities who, for the 
purpose of exercising pressure, used the Tientsin 
garrison em’ the «anchurian ailea While SHIGE- 
MITSU was a neuber of the Bureau of Lanchurian Af- 
fairs, Japanese icperialists were busy worxing on a 
lerge scale et the transforiiation of Menchuria anto 

a allitery bese for an attack against the USSR. The 
official position occupied by the cefendant makes hia 
responsible for those actions. 

55-6. SHIGEMITSU's activities in conncction 
vith the unecclare? aggressive war against the Soviet 
Union in the Lexe Khasan area in July an August, 
1923, when the defendant held the office of Acbassa- 
dor to Loscow, nust be particularly singled out. In 
the early part of July, 1938, the Japanese i:ilitarists 
started concentrating troops in the Hill Zaozernaya 
(Chankufeng) area, at the junction of the borders of 
the Soviet Union, anchurina ond Korca in the vicinity 
of Vladivostok. An official report of the Japanese 
Ministry of Foreign Affairs shovs that at the sacic 
time SHIGEMIYSU, who was then on a t:ission in Europe, 


reecivec a tclegraph orcer to return to Loscow 


immcaiately. He arrived in woscow on the 


85-5. e. Ex. 2192, T. 15,733-4 
b. Ex. 711, "912, 713, 714, 715, 716, 717, 714 


Further SHIG_.ITSU stetes: 

" ea Japan has the rights ana obligations to 
nonchukuo to use force anë uke the Soviet troops 
evecuate, ae 

SS-9. Further, in coipliance with the over- 
all plan of conspiracy, SHIGEXITSU cncourager the 
initiation of hostilitics. On July 29, 1938, Japanesa 
troops startcd nilitery operations in the Hill Bezinyan- 
naya area ani on the night of July 30-31, the nein 
forcea of the Japanese 19th Rifle Division were 
brought into action, and the fishting assu-ed large 
Proportions. On August 4, 1938, SHIGEMITSU called on 
the People's Caiwissar for Foreign affairs and kopt 
insisting on the insolent denen‘s of the Jzpanese- 
Menchurfian side. On August é, 1933, the Zaozerneyo 
Hill wos clearer of Jepanese troops by regular troops 
of the Soviet aruy. 

SS-10. However, even after that, SHIGEUITSO 
continucd insisting on the ecusnes he hed previausly 
ace and protracted the neZotiations. SHIGEHMITSU's 
conference with the People's Commissar for Foreign 
affairs of the USSR of August 7, 1938, ts describes 
in the Diary of the latter in the following way: 


EA b. Ex. 754, T. 7763. 
SE-9. a. Ex. 2635, T. 22,826-36 
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points? out to SHIULMITSU that when we 


spcxxz of the fronticr, we mean thi existing fronticr 
csteblishe< by the <hunchun an other agrce:“nts, and 
it is the only frontier ve can spcak of. SHISEMITSU's 
reply is, that accorcin, to thcir intcrpretetion of 

the Mhunchun cjgreetient, th- Jepanese party considcrs 
thst the fronticr before July 11 should bc the onc 
between Manchukus ent the OSSR. It zeana that the 
Cringtufen? hill is a Manchurian territory. MTherc- 
fore, it is desirable that the Sovict perty should 

not attsck the Jepancse troops even if Cianskufeng 

rere nov in the hants of the Japancsc. I say to 
SHIGEMITSU I am efrai theri Ls no ust of conversing 
any longer ond we had bettcr cisc-ntinue the talk. 

he have shorn the frontier on the nap. Tne Bezioyan- 
Maya ant Chanzsufcng hills are on the fovict territory. 
Ec shall not yiold an inch." 

55-11. Only pn August 10, 1938, eid 
SHIGEMITSU chang: his position, wncn, after the 
Japancsc troops had been canpletcly routed, he agreed 
to the cessation of hostilitics on the contition that 
Cech si'e roul? resin in thc positions oceupice by 


the troops of both sires rt that ioicnt, i.c., as of 


a 
Ausust 11, 1933. Then on Aujust 21 en? 31, cue to 
SS-10. a. Ex. 2630, T. 22,859 SS-11. a. Ex. 2716 


r, 22,908 


41,632 


$ - apply our national policies for 
China sn? South Seas in accortancc with the policy to 


Leke our situation in the iast Asia firn and stable .. 


SS-13. On May 25, 1940, in connection with 
the wilitary successcs of the Hitlerites, SHIGEMITSU 
sent a teloagra:. to the Farcign .inister stating that 
it was neccessary “to cope with whatover change in the 
international situation aay occur," He also afvisca: 
"as far Japan, as the rcsult of present ear, she 
shoule shoulder willy-nilly thc responsibility for the 
stability of Erst Asia, which occupics zne third of 
the rorld, so I think it may be advantageous to 
strengthen our position thcre .... in orger to take 
an active part in the futurc intcrnational wea 

6£-14. The nore Hitlcerite azgression in 
Furopé małe progress the more persistent becana 
SHIGEMT: SU's racommeneations to the Japanese Govern- 
vert concernin; the intensification of the policy of 
€xponsion in Asia, Thus, in a telejran addressed to 
Forcign Minister ARITA of Jun: 19, 1940, he saidi 
“It is necdless to say that Lt is quite oadyancazedus 
to nske use af European “ar to str.inzthen the position 


8$-22. a. Cx. 1017, T. 968 
S£-12. s. Lx. 1013, T. 3688 
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the complete failure of the adventure, SHIGE ITSU 
consented to recosnize tic Hunchun Protocal and the 
r.ap attached thereto as b-sic Aocuzents for the 
felinitation of thc border linc, thus adnitting that 
he was wrong ang that his aenands wore Pace aed 

It becot:es quite clear fro:. an analysis of the course 
of the diplountic negotistions that S 1IGEJITSU 
deliberately initiatcd largc-seale nilitary opera- 
tions, acting as sn agent of the cast agressive 
Jupanese circlcs and an active participant in tho 
crininal conspiracy, 

SS-12.' After the failure of the Japanese 
ayjression in the L-ke Kaasan area SHIGEHITSU could 
not rennin Japanese Anbassador in Losco any longer 
and he was transferred to London as Anbassador to 
Great Britain (1938-1941). Evidence shows that in 
holing this office SHIGIsO7SU0 continued to renain 
on active adherent of Japan's policy of aggression 
on the Asictic continent, vhich followed the policy 
of the Hitlerite clique in Europe. After the occupa- 
tion of Belgiun ani the Netherlanis by Hitlerite 
Germany, SHIGEMITSU on Moy 14, 1940, scnt a tclegran 
to Forcizn winister ARITA in thich he urged to: 


SS-1]. b. Ex. 2643, T. 22,903; 
Ex. 759, T. 7325 


of Japan in thc East Asia .... It is quite i. portant 
to wetch the attitute of thc Unitc* States to say 
nothin; of payins attention to the confition of 
France, in the casc of taxing positive policy for 
French Indo-China and others a...se If the surrender 
of Franco till be realized, her plantations in South 
Pacific Occan vill be probably interfered with by 
Australia and in that case Japan uay grasp the 
opportunity ta take positive activity .... Japan will 
not tolerate to lcave East Asia districts as the 
Plantation and object of trace to be exploitcd by 
capitalisn of Europe ,.. As it is cvitent that the 
influence of Europe to Orient will be renaréably re- 
“uce¢ efter the var, Japon had better, I Presuw.c, 
teke advantaje of this opportunity to establish our 
Position in East Asia recy 7m 

§S-15. SHIGEMTISU fully erhcre? to the 
Principle of “builzing Greater Enst Asia" which was 
caucl to the Hitlerite slogan of "now order" in 
Europe. On august 5, 1940, SHIGIMITSU sent the 
following telegra: to Forzign Ministcr MATSUOKA: 
"Please accopt oy hearty congratulations for the 
establishecnt end enforcenent of the Greater East 


S5-14. a, Ex. 1019, T. 9691-3 


Asia Policy." 

SS-lo. In the sane telegra) SHIGLMITSU 
formulate? the principles of the policy of cxpansion 
on the Asiatic continent, which he belicved to be 
thc most cffective. He advanced tuo such principles: 
(1) to effectuate the aggression at the expense 
af such countries as vere weakened to the utnost by 
tar anè (2) to 4efeat such countries one by one, 
trying to evoid a sinultaneous war against several 
Opponints, SHIGEMITSU wrote: 

" ss» in orfer to establish our position in 
Greater East Asia, it would be necessary to consider 
~eesurcs for sesining the moxinun benefits at the 
piniuus loss by carrying then out at the direct 
expense of shall nrtions (for instance France and 
Portugal) (although indircetly it may turn out to be 
at the expense of Britain am' Aneri{en) ang by avoid- 
ing conflict with othcr countries so ns not to naka 
„any enenies at once but t3 Aisjase of theo onc by 


e 
one," 


sect: Ral EXe 11235 1e 9211 
6. a. Lx. 1023, T. 9713 


very little from the puppet government of ¥Yanchukuo, 
and 1° it did it was onlv in that the full subordination 
of the local administration to the Japanese emissaries 
sas still mora expressed in this care. 

€S-18. On April 20, 1943 EHIGEMITSU was 
appointed Minister of Foreign Affairs and remained in 
this office until April 1945, (From July 22, 1944, 
he was concurrently Minister for Greater Fast Asia 
Affairs). As mentioned before, SHIGEMITSU, while 
Minister of Foreign Affairs in the KOISO and TOJO 
war cabinets, manifested clearly that he supported 
the idea of war to the end on the side of the Axis 
powers, favored Hitler's regime and took all measures 
within his power for the transplantation of the "new 
order" principles into the so-called "Asiatic sphere 
of co-prosperity." Baxides that, evidence has proved 
eHIGENIT:+U's co-participation in the committment of 
conventional war crimes, in particular in the encourag- 
ing of the brutal treatment of prisoners of war in the 
Japanese prisoner of war camps and in deliberately 
sisinfora'ne the pratecting poners. 

¢S-19, SHIGEMITSU has shown that he was an 


ardent supporter of the Tripartite Pact and rerarded 


8S-}8, 
a. Ex. 123, T, 777 


Thus in May, 1940, SHIGENITSU regarded the 
practical implementation of the mission to create 
Greater Fast Asia under the leadership of imperialistic 
Japan as being similar to the initial Hitlerite con- 
ouests in Europe, which were prepared bv fascist 
diplonacy, which strove to isolate nations, which were 
to become the objects of aggression, with the view of 
disposing of them one by one. Thus unity of aims and 
methods of actions of imperialist Japan, Hitlerite 
Germany and fascist Italy was later on always stressed 
and advocated b“ the defendant AHIGEMIT: U. 

55-17. On February 19, 1941, HHIGEMITSU was, 
appointed Japanese Ambassador ta the puppet government 
of Yang Ching-Wei. The very fact of bHIGEHIT: U's 
appointment to this post characterizes to what extent 
the leaders of Japan's ruling clioue trusted him; 
for the functions of the Japanese Ambassador to the 
pupnet government of Wang Ching-wei went far beyond 
the scone nf an ordinary diplomatic representation. 

In connection with this it should be recalled that the 
Jopanesa Ambassador to Manchukuo was Commander-in-Chief 
of tho Kwantung army who actually was a dictator of the 
country. The Wang Ching-Jei puppot government differed 


86-17 
a. Ex. 123, T. 777 


var in Europe and Asia as actions of the Axis powers 
com“only agreed upon and directed towards the achieve- 
ment nf one and the same goal. ‘%HIGEMITSU fraquently 
advocated this thesis in his public statements. Wa 
cuota some of them: 


"The Pact of Alliance shines forth as brightly 


as ever to illumine our road to victory... It is 


well for us to renew . . . our firm determination to 
prosecute the common war . . . The spirit of Japan who 
is fighting in Zast Asia 1s the spirit of Germany and 
her allies fighting in Europe a.a" 

The address mas made on september 27, 1943." 

"As soon as Japan, accepting the challenge 
of America and Britain, rose in arns, on December 8 
twn vaars ago, our allies Gernany and Italy lost no 
time in responding to our ‘action by forming a conmon 
war front with us." 

This statement bears the date of December 1, 
1943.” 

". . » on Decembar 11, 1941, the three nations, 
conclufing a new treaty, firmly pledged themselves to 
fight out the common rar until final victory... “ 


(Article dated Necenber 12, 1944).° 


tre 
a. Ex. 77-A, T. 8062 
b. Rx. 773-A 
ce. Ex. 828-4 
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ee 
-20. G ‘Su! 

+9-20 SHIGEMITSU's public statements while weiner ples povatreshitonfurtnantlshten 

he held the post of Foreign l'inister were equally nur cooperation and forge ahead for final victory." 


nanifest in deronstratinp his undisguised fasciat stand, (12 December 1944 se 


tHIGEINTHU's statenents glorifying Hitler and Bussolini Ane CORDINA LION DEEA CENERE AEAT ITA And ONET 


which tnok place when Germany and Italy had already allied countries is becoming firmer and firmer and we 


7 f 
aere nevere soe lest inen rar ine yondi Eus omary are convinced of carrving out the current war success- 


She atc COUP GRY RR SU ere nh ace Kain ORtane. £0 fully, to the last together with our allied countries 
Justify fasciss and the criminal "new nrder" in Europe. ak afiyseosts i Ene EP 1945.)° 
pred aias saseae The last staterent was made less than four months 
wine eures othe Ge rein mncephe nderi the prinr to the final defeat of Germany. We have confined 


f 2 d 
leadershir of their “wehrer are undoubtedly the figuras aur outline ta oniy anne of the stotenants oide by 


rire eE Hla GES rI eana luisa (ably BHIGEMIT=I. However, should it be the pleasure of 


after all, be saved by Hitler and Mussolini." (12 Dec- the Tribunal, the prosecution is prepared to present 


a 
anber 1944). a great deal of similar statements made bv this accused. 
When Hitler's regime was olreadv doomed, fr-21., SHIGEMITS U's responsibility as Foreign 


HIGEMITSU continued deceiving his own people as to Minister for the treatment of prisoners of war follows, 


the course am outcome of the Furopean war and pledged inter alia, from the Imperial Ordinance relating to 
flovalty to Hitler. the organization of the “inistry of Foreign Affairs 


"Undoubtedly the decisive war is progressing and from the regulations relating to the "Establishment 


in aur favor. i of an office concerning Japanese residing in eneny 
"o... 48 long as Japan, Germany and Italy 2}countries and enemy nationals residing in Japan." 
re solidly united we need entertain no doubt as to the hr-22, Article 8 of the Imperial Ordinance 


uceessful outcame of the war... , 24|38ts forth thet the "Burenu of Treaties and Conventions" 


=20 23 
a. Ex. 829-A b. Ex, 828-4 
c. "x. 82729-A 
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ES ee r a 
under the Foreign Minister "shall tnke charge o* affairs not help being arare of pratestntions nede by the allicd 


relatingctoveroatlnimaudeeonvantinnabardatanectters scone powers against inhuman treatrent of prisoners of war 


2 m 
cerning external laws and regulatinns."® in Jepanese prison cemcs. Thus, on April 5, 1943 


BS-.23. The repgelations relating to the the Javanese Foreign Mintatry received a note of the 
“Establishnent of an office concerning Japanese resid- T. r. Government transaitted through the :wiss Minster 
ing in eneny countries and enemy naticnals residing in and containing a warning to the effect that the United 
Japan" provide in Section I: "dork to be Handled by ‘tates would punish those Japanese militarv persons 
tha New Office", as follows: and officials who were responsible for nistraatment 


U, 6. r- s 
#3 OE REO NE T of U, prisoners of war ard atrocities committed 


a 
are interneas, prisoners of var, or interned in concen- aea inacaenans Throughout the venrs 1942-1945 the 


tmiss Go ant re 
traticn eanna under Japanese jurisdiction. Looks pra varnment repeatedly callcd the ettention of 


the Japanese Foretgn Ministry to facts of inhuman 


aeter Dusiness—rel ated toRchaa treatment (clothes, treatment of allied prisoners of yar in prison canps 


fond, living quarters, inauiries and answers ss to loented both in Japani prover end in the Coeur ied 
t 0 ' G 
meets E e G BE sia eys Piets territnries and requested thet representatives of a 
t 
Mees 8 Coe aeenagen t econ tbesnstton protecting power be allowad to visit prison ea 
representing their interests and the delegation of the Sinilar representations were filed by the raian Niasion 
1 
Internetional Committee of Rad Cross, communications, throughout the veara 1943-1945 sith Cespeti ko miaire- 
relief, labor, punishment, reratriation, etc.) of the 
ment of prisoners nf var in prison camps located in the 

bove-mentioned eneny nationala. 
a is territory of Thailand.“ During the years 1942-1945 

s bove-mentioned business shall be 

i Oe A the Swiss Minister, likewise, exchanged notes with the 


included, replying to proposals from enemy countries 
A Japanese Foreign l'inistry 7ith regard to the treatment 
and other sources." rey 
fF-24, ás Foreign t'inister, tHIGEMIT:U could a. 7x. 1478, T. 12,803 
, b. Mx. 20162A, T. {4 728-47 
55-22 a. Ex. 76, T. 6P4 c. Ex, 2023, T. 14792-95 


S623. a. Mx. 3845, T. 18,174 


SE 


of American civilian tnternees. On June 16, 1942, 
the swiss Mission called attention of the Foreign 
Ministry to the fact that “the British Government ig 
greatly concerned about the f9o0d supply of prisoners 

of war", and requested that steps be taken to improve 
food supU VIN On Februarv 5, 1944, the Swiss Mission 
forwarded to the Japanese Foreign Uinistry a note of 
the IS. Government enntaining an enumeraticn of facts, 
which had case te the knorledge of the U. $. Government 
=‘th respect ta inhunen treatment of American and 
Philippine prisoners of war in 1942-194} in various 
camps Incated in tra Fnilippines. THIGEMITSU could 
net help bein; aware cf the fact that tonard the end of 
January, 1944 Hr, Cordell Hull (on behalf of the 

T. c. A.) and Mr, A. Eden (on behalf of Great Britain) 
aade broadcasting addresses wherein information, t*en 
in the possesysien of the U. S. end British governments 
with respect to mistreaiment of prisonera of war by 

the Japanese acpinistratinn, vas briefly set forth. In 
this connection, in Octcher, 1944, «CAP issued a warning 
to the Japanese military leaders." 


65-25. SHIGEMiTSU's replies t^ all these 


Ss—34 
d. Ex. 2024, T. 14,796 
e. Ex. 2026, T. 14,836 
f. Ex. 1479, T. 12,803-10 
R. Ex, 1488, T. 127,822-7 


SS-26, Tha United States protests of 23 
December 1942 against the mistreatment of prisoners 
of war in the Philippines were replied to by SHIGE- 
MITSU on GavapeiVAgMer, Nenylng the <contentiens of 
the protests. This reply is shown to ba a tissua of 
false statements so far as the Philippine atrocities 
are concerned by the following prosecution evidence 
I. 12,579-80 T. 12,680-8 T. 12,605-9 
T. 12,741-3 T. 12,701-2 T, 12,775-9 
T. 12,610-18 T. 12,734-7 Ex, 1455, 
T. 12,598-601 T. 12,7685 m. 12:6 = 
T. 12,602-3 bie Le Pie! T. 12,689-702 
Ta 12,745-6 T. 12,582-3 T. 12,778 
T. 12,640-9 T. 12,783-4 T. 12,393-401 
T. 12,673-9 

58-27. On 7 July 1943 the Japanese Foreign 
Ministry presented a verbal note to the Swedish Consul- 
General in Hongkong refusing permission to visit prison 
Camps in Thailand. On the same day a request for 
permission for the Swedish Mission to visit a camp of 


Civilian internees in Sionan was rejected by the Japan- 


b 
asa Ministry of Foreign Affairs. 5 


(SS-26. a. Fx. 2024-A-3. T. 14796,15808-13 
Ex. 1477, T.12’ 17 
Ex. 1479, T. 17503) 
(SS-27. 2. Ex. 2018, T. 14748 
b. Ex. 2019, T. 14750) 


reports or. inhuman treatment nf allied prisoners of 

war and requests for visits of prison camps by repre- 
sentatives of neutral countries were made in a pers 
functory manner and contained false information in 
regard to the condition of prisoners of »ar and refusals 
to grant persission for visiting camos. 

Among these falsa statements there is, 
instance, FHIGENITHU's letter of April 22, 1944 in 
which he,ansvering Fnias protest regarding mistreatnent 
of prisoners of war, assured the protecting pover thst 
"M. a it is the policy of the Japanese Government to 
protect prisoners of war against inaulta."" 

Exauples-of the fate of protests bv the pro- 


tecting powers on behalf of the United Ktatas and 
Great Britain are briefly referred to below: 


a. Bx. 2025-4 (6) - (7), 
T, 14,834-5 


SS-28. Protests lodged with the Japanese 
Ministry of Foreign Affairs by the Swiss Legation on 
behalf of Great Britain concerning the ill treatment 
of prisoners of war in Thailard and requests for per- 
mission to visit the camps during 1943-1944 resulted 
in constant deniagis by SHIGEUITSU of mistreatment of 
prisoners of war and refusal by him of permission to 
visit POW NRN; For instance, on July 24, 1943, 
SHIGZMITSU sent a nemorandum to, the Swiss Minister 
wherein he stated that the treatment of POW in Thai- 
land was proper anc that sick prisoners received medi- 
cal attention but at that thoment, he said, no permis- 
sian to visit those camps could be granted. d We rill 
not repeat evidence of inhuman treatment of POWs in 
camps located in the territory of Thailand. Evidence 


presented to the Court shows tht the Japanese Govern- 


ment had in its possession reports concerning intoler- 


able conditions imposed on POWs in those camps, notorious 


for an extramely brutal regime established there by 
Ce 
the Japanese administration. 


SS-29. Between 25 #pril.1944 and 19 March 
1945 many protests were filed by the Swiss Legation 
(SS-28. a. Ex. 2023-A-(1)-(8), T. 14792-5 

b. Ex. 2017, T. 14754 


c. Ex, 1928, T. 14633; 
Ex. 473, T. 5513) 


in behalf of Great Britain alleging mistreatment of 
POU, lack of medical supplies, atrocities, cruelty to 
POW in shipping them to the Burma-Thailand area, mis- 
treatment of POW at the camps of Hangoon and Burma, 
all of which resulted in denials by SHIGEMITSU of evi- 
dence of any such CERES 
The falsity of these denials by the accused is 
shown beyond any doubt by the testimony of Lieutenant 
Genera) WAKAMATSU “and by the special report of the 
Japanese Government after the surrender regarding the 
conditions in pee fog From this testimony and from 
this report as well as from the testimany of Colonel 
oats eos Colonel Wild sho were prisoners of war in 
those camps during the war, and who characterized at 
length the regime of physical extermination of prisoner 
of war which was established there, may be seen that 
the Japanese Government had sufficient information on 
that subject. 
SS-30. In reply to the representation of the 
Swiss Mission concerning a regime of starvation imposed 
on British POWs, the Japanese Ministry of Foreign Af- 
fairs headed by SHIGEMITSU in the verbal note of 
(SS -29. a3 Ex: F rece 14 763-84 
c. Ex. 475, T. 5513 


d. T. 1240$-16; T. 11425-49 
a. 5; 4 


moreover that tiie Imperial Government hes 
had 3 years now to compile the report re- 
quested and thet ccrsequently nothing ought 
to prevent ‘ts imosttete transmission," F 
55-32. Under similer circumstances SHIGENITSU 
repeatedly denied facts uf attacks on survivors from 
allied merchant vessels by Japanese Submarines 4 
Th'ee protests lodged with SHIGENITSU in con- 
nection with the slaughter of survivors of torpedoed 
Britism aerenant ships ir the Indian Ocean by Japenese 
Git aai fasinates r2astlted in an answer from SHIGEMITSU 
dated 2% Novemher 1944 entegorica) ly denying that Jap- 
aneza @iDmaringa verè concerned żr such piratis E: 
Ronever, evidence adduced by the prosecution shows the 
falsity of SHIGEMITSU's rply. 4 
SS-33. Trying ta refute the charges against 
SHIGEMITSU cs te tris section, the defense offured the 
testimony or SUZUKI, Tadakatsu, former Chief of the 
“Office concerning Japenase Residing in Enemy Countries 
acd Eneny Nationels Residing in Japan" who at the time 
(from 1943 to 1945) was daractly uncer SHIGEMITSU, 
what @cus this tastinany say? This witness is 
(SS--31. ù. 2x. 2052, T. 15016} 
(68-32. a. Ex. 2101, T. 15176 
b. Ex. 2092; 2093. T. 15153-8 


ce. Ex. 2102, T. 1$177 
u. Ex, 20394-2099. T, ~25) 


23 June 1943 referred the Swiss Minister to the reply 
to a similar request made by tha International lied 
Cross on 10 June 1943. In this reply it was pointed 
out that “the authorities concerned who have been and 
are paying the best possible attention to the quantity 
and nutritive value of the food given to prisoners of 
war do not see tiie necessity of increasing the supply 
of any particular foodsturr." 

SS-31. From August 1943, throughout a long 
period of time the Swiss Mission was communicating with 
the Japanese Foreign Ministry in an attempt to obtain 
information as to the fata of the United Statea citizans 
Captured by the Japanese on Wake Island, many of whom 
had been executed by the Japane ai. The Japanese 
Forvign Ministry replied to numerous inquiries made by 
the Swiss Mission at the request of the U. S. Govern- 
ment in a noncommittal manner, deceiving and taking 
no steps in order to investigage and punish those’ sho 
were responsible for atrocities. In his lutter dated 
15 May 1945 addressed to the Japanese Ministry of 
Foreign Affairs the Swiss Minister pointed out: 

"Strongly desirous of being able to put the 


families of these concarned at rest, the (Gov- 


ernment of the Unitad States of America) remarks 


(SS-30. r. Ex, 2026-A, T. 14632- 
YSS-31. a. Ex. 2036-2051, T. 14972-15016) 


different from SHIGEMITSU only in the scope of his 
criminal activities. If we brush aside the witness! 
quite unfounded allegation as to the "good intentions" 
of SHIGELITSU with regard to prisoners of war which 
were never realized, he testified only that: 

a) SHIGEMITSU xnew of tha protests by the 


©. 
protecting powers 


b) In spite of thet, he never took up the 
matters of prisoners of war before the danidere 

c) SHIGEMITSU did not permit visits by the 
representatives of the protecting powers to the pris- 
oner of war epin 

Thus, in substanca, this testimony only con- 
firms ShIGENITSU's guilt. It also showed that in the 
Japanese Ministry of Foreign 4ffoirs SHIGEMITSU was 
not the only one who criminally neglected the rules of 
international low, but hnd many co-participants among 
tha personnel, 

To hide now behind the cowardly excuse put 
forvierd by SUZUKI that the War Minister allegedly would 
not permit SHIGEMITSU to make investigations as to the 
Conditions in the prisoner of wor camps and would not 
allow him to parmit visits by the reprasentatives of the 
(SS-33, a. T. 38908; T. 38906; T. 38903 

b. T. 38009-11 


Ao PSV ES E e 
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protecting powers to the prisoner of war camps, is no 


defense for the accused who held the high post of 
Foreign Hinister. 


SS-34. The accused also received no help fram 


a. 
the clumsy sophisms of the witnesses MATSULIGTO nand 
b 


SUZUKI ebout changing the nama of the "Office Concern- 
ing Japanese Residing in Enemy Countries and Enemy 


ĉ. 
Setianels Residing in Jepan." 


In spite of the change in the name of the 


Besides, tha change of the name of the Bureau 
under Minister of Foreign Affairs could in no way change 
the duties of the minister himself,-and neither could 
it ciminish his responsibility for the violation of 
gencrally recognized rules of international law pertoin- 
ing to the traatment of nrisoners of war. 

SS-35. To justify the accused the defense pre- 
sented a number of docum2nts “hich were supposed to 
Confirm thet in the course of negotiations concerning 


thu events in the vicinity of Leke Khasan SHIGELITSU 


n |(SS-34. a. Ex. 3895, T. 38780-3 
b. Ex. 3898, T. 3£787-9 
c. Ex. 76, t. 604 


“fT. Ex 3 1 fa as 


a — m eee 


‘Tumen belongs to china, end the wator that 

flows eastwards and pours into the see be- 

longs to irae 
Thus, SHIGEMITSO was undoubtedly aware of the illegal 
nature of the Japanese action. As hes been noted 
above, he ignored evidence offered by the Soviet side 
end attempted to aggravote the conflict es much as 
possible. What tha theory of the defense pmounts to 
is that. SHIGEMITSU was ecting in pursuance of instruc- 
tions of the Jepanese Government and thet he, himself, 
proposed that hostilities be stopped. In support of 
this contenticn the defense hes been eble to produce 
only rucords of SHIGEMITSU's conversations with the 
U.S.5.K. People's Commissar of Foreign Affairs borroved 
from the predecutions E NE to construo them in their 
own manner. Thus, for example, the defense wants to 
regard SHIGEKITSU's proposal to discontinue hostilities 
as a proof of his rllegedly pacific policy. Such pro- 
posal was mode by SHIGEMITSU on 4 August and therenfter. 
Eowcver, first of all, it hed not happenad before the 
Soviet Army put up £ resolute resistance which sobered 
Mp tha Joponese imperiolists and, secondly, SHIGEMITSU 
demanded thst Jepon's unlewful cleims be setisfied os ce 


(SS-35. d. Ex. 3545-C 
e. Ex. 2633; Ex. 2635; Ex. 2638: 
Ex. 2716: Ex. 2643) 


— - — i e į 


ki. 


location of the border line, the raason being the 
alleged discrepency: between the kussian ond Chinese 
texts of the Hunchun Protocol of 1886. In particular, 
the defense tricd to prove thet whereas the Russian 
taxt of the protocol seys ~- "From Letter T the border 
is running to the North-flest, following the line of the 
mountoins, west side of Lake Hassan and reaches the 
north end of tha sandy ridge eo the Chinese text 
allegedly says -- “Procecding northwestwerds from the 
border-mark Tu, crossing e hill and reaching the north 
of £ sand hiil via the west side of Lake Koseng." ` 
kowever, different expressidns expleined by the differ- 
ence in the ler.gueges cen in no way substantiate the 
contention of the defense, becouse the defense could 
not deny that on the mzp attrched to the Protocol the 
border line is shown precisely in eccordence with the 
Soviet TANA d Furthermore, it is specifically 
set down both in tha Russian and Chinese texts that the 
border line runs celong the watershed of the nountrin 
ronge. In particular the Protocol says: 

"n. . a the red line on the map marks the 

border ell along the watershed, and the water 

tlet flows westwards end pours into the Kiver 
(S£-35. a. Lx. 753 


b. Ex. 3545-C, T. 34507 
c. Ex. 2175; Èx. 753) 
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prerequisite for the cessation of hostilities. uhat 


wes the value of such a "peaceful" proposal? As to 

the sllusion made by the defense to the fact thet 
SHIGEMITSU acted on-his government's instructions, the 
prosecution never contended thct he soted entircly on 
his own. On the contrary, we hove alweys contended thet 
being a party to the conspiracy, SHIGEMITSU certainly 
ected in conformity with the principles of the Japenese 
ruling clique. But if the defense mesna something else, 
then there must be, in this case, cortain official ín- 
structions. But what kind of instructions? Where arc 
they? The defense failed to produce eny such documents. 
They solely rely on tho testimony of former Foreign 
Minister UGAKI, : On a brief cross-cxomination by the 
prosecution in reply to questions based on prosecutidn 
documents the witness UGaAKI said "No" to eight questions 
"L don't know" to five questions, "I heve not heard" to 
eleven -questions, and "I hove no recollection" to four- 
teen qussticnesa Ha "remembered," "heard" or "knew" 
only this: that, contrary to documents, the border 
line was allegedly vague, that Saviet troops arbitrarily 
Cccupied the aren of tho conflict, that ShIGEHITSU 
acted in pursuunco of his instructions cnd that the 


instructions ware aimed at c perceful solution of the 


(SS-35. f. Ex. 2715, T. 23868-71; T. 23884-904 
Pha Aa) —e 
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conflict. And where sre these instructions? The wit- | 


ness fuiled to produce sny of them. In contradiction 
tc his cun contentions to the effoct that SHIGELITSU 
acted in pursuonce of instructions this vitness stated 
thet SHIGZMITSU had not been instructed to refuse tnk- 
ing into account the mep for the purpose of sottling 
the conflict and hed no cuthority to threaten with the 
use of canon tia do not deem it necessary to subject 
to deteiled criticism the unwerranted allegations of 
this witness os regerds the essence of the Leke Khasan 
developments, The witness, himself, being formerly 
Foreign Minister, is too much interested in passing 
off the undeclared aggressive wer in the vicinjty of 
Lake Khasan es an incident of which the Japanese side 
wos not guilty. An outline of all the evidence as to 
the aggressive neture of tha actions of the Japanese 
4nperinlists in the Lake Khason area is conteined above 
in the respective section. We deem it proper to remind 
that article 6 of the Charter contained the following 
provision wich respect to the responsibility of on 
eccused: 

"Neither the official position at any time 

of an accused, ner the fect that on accused 

acted pursucnt to order of his government or 


(SS-35. h. T. 23895-7) 
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T EE E Davia, the statement of 
h. A. cara In all these documents there is one 
peculior feature which attracts one's attention: 
whorever they refer to "good intentions" of the accused 
they imply only such intentions which wera never manter- 
falized. This refers both to SHIGEHITSU's contemplated 
trip to Central Europe in 1941 in order to meet MATSUOKA 
with a view to the settlement of Anglo-Jnpanase rela- 
tions and to his proposal as to the dispatch of a special 
British mission to Japan. The Tribunal, we presume, 
will not be misled by these declerutions of SHIGEMITEU's 
concerning his striving for peace, friendship for 
peoples, etc. witnessed by the aforementioned persons. 
SHIGEMITSU's actual views 2s well as the aggressive 
aims he pursucd es an active participant in the con- 
spiracy are sufficiently disclosed in the officiol 
telegrams which he sent to tha Jcpaneso Foreign Hinis- 
try. 5 It also follows from his practical activities 
niced ot the promotion cf the aims of the conspiracy. 
It is likewiso chorecteristic that it was SiJIGELIITSU 


who ras eppointed Foreign Minister and ecneurrantly 


[wsntater of Grestcr E st Asia Affairs in 1943, one of 


the most crucial periods of the war. In the light of 


(SS-36. f. Ex. 3546, T. 34507 
g. Ex, 3552, T. 3453 
b. Ex. 1017; Ex. 1018; Ex. 1019; Fx. 1023) 


o superior shall, of itself; be su 

to free such eccused from responsibility for 

ony crime with thich he is charged . . 4" 
Hunce, it is abundently clear from documents and facts 
thot SHIGEMITSU took em active pert in the undeclared 
aggressive war of Japan against the U.S.S.R. in the 
Lake Khoson creo and is liable therefore for grave 
responsibility, 

SS-36. Among other evidence the defense has 
produced telegrems and some other correspondence with 
respect to SHIGEMITSU's contemplated trip to Kanchuria 
with Mr. T. V. Soong and the esteblishment of a “Joint 
commission" on account of th; Mukden Incident in April- 
May, 1932. However, the commission wes never estczblished 
and the trip never mitoriolized and, consequently, 
this correspondence can be of no ArT Other 
documents offered by the defense consist of statenents 
end affidavits of various diplomats and to e certain 
Extent mirror the ettitude of thase individucls toward 
the accused. This group cf documents includes the 
stetement by Lord Spee statement by Lord Sempill, 
questions propounded to Sir Robert Craigie and his 
ensrers TA affidavit of Josaph P. Kennedy, 
(85-36. e. Ex. 3536; Ex. 3537; Ex. 3538; Ex. 3539; 

T. 34468-81 


: b.a Ex. 3547, T. 34511 d. Ex. 3555, T. 34544 
——-—__c._Ex._3549, 7. 24592 e. Ex, 3551. T. 34530) E 


this fact it is quite obvious thet Japan's ruling 
imperiolist clique was, least of all, inclined to take 
Surdousty tho "paaceful" assurances SLIGEMIISU gave 
several ycars cgo tod inlomats of tho ollicd powers, 
crecting n smoke screon for the effactuation of the 
aggressive plens of Japan: As e member of the vertime 
cebinets of TOJO and KOISO (April 1943--April 1945) 
SHIGEMITSU should be held fully responsible fcr the 
prosecution of a criminel war of ongression against the 
allied powers and fcr the preperation of an attack 
ageinst the Sovict Union during the same period, 
Throughout his entire diplometic ccreer SkIGEUITSU 
acted ns an active member of the criminal imperialistic 
cliqua closely connectad with the representatives of 
agercssive militaristic circles, and we support the 
chorgoas ogainst SHIGSMITSU, as formulated in the Indict- 
ment, in their entiraty. 

SS-37. It is submitted that the evidence 
fully establishes the guilt cf the defandant SHIGEMITSU 
Ne cherged in Counts 1-5 of the Indictment ond his 
responsibility for e11 actions resulting from the gen- 
crol participation in the conspiracy. As to tha specific 
counts, the evidence which establishes SHIGDL.ITSU's 


guilt noy be found cs indicated: 


Ceunts; Paregraphs 

1-9 All 

6-18 234 (5 6-12 5.13),01¢ 
16, 17, 19, 20, 21, 36 

23 14, 16 

25; 35 520 6, Z a 9, 10ans 

27-34 Tey E E 5 ay ale) 

52-55 21, 22, 23, 24, 25, 26, 27, 28, 
29 30; 31, 32 33n sk! 

If it please the Tribunel, Ceptain Robinson 


rill procecd fer the presccuticn. 


TT-6. Nivel Gencrcl Strff sositions h ld 
by SHIMACA includ:d clso the follo'ing positions: 
St:f£f Officerer, 3 Juni 1920 to 1 Febreurry 1922; Chicf 
of Navel Inform-tion Bureau, ippointcd 28 Jun: 1932; 
Chacf of Operi tions kere, ropointcd Novembir 1932: 
Viec Chicf of New 1 Generel Steff (Prince FUSĦHINI, 
Hiroyasu, Chicf) from 2 L.ecmbcr 1935 to 1 Deeceibur 


©1-7. Comarnd cositions held by SHIMADI. 
includ«c Commanécr, Seventh Suberrin. Unit (1926); 


Chacf of Subsarinc School, Kure (1931); Cummandcr in 


|Chicf, Sccord Fleet (Chine) from 1 teecrb.r 1937 to 


15 November 1936, and Conarnder in Chicf, Chins Arc? 
Flict, fror 1 May 1940 to 1 Scptcmber 1541. He wrs 
promoted to Crotrin in 1924, to Rezr édmir’1l in 1929, 
to Yicc Acnirsl in 1934, nå to sdrircl in Kavembcr 
1940. Hu was plrecd on the rctircd list on 20 Jin- 
vary 1645." 

"T-8. While SHIMADA wis Vicc Chicf of thr. 
Naval Gencr:.l St. ff (1935-37), foracr [efendsnt fdnirsl 
NAGANO was Navy Minist.r (1936-37) snd Acmirrl YAHAMOTO 
was Navy Vice Min'st.r (1936-39). While SRIMADA w:s 
Navy Minister (1341-44), NAGANO wis Chic f of Naw 
(T7-6. &. Ex- 3565, T. 34646; Lx. 124, T. 778) 
(17-9, a. Ex. 3565. T. 34647; Ex. 124, T. 778-80) 


THE PRESIDENT: Captain Robinson. 

CLPTAIN AOBINSON: Mr. Presidcnt :nd ¥rmbers 
of the Tribuncl: 

71+1 dhe purpose of this summation is to 
present to to: Tribuncl cn analysis of th. main voints 
in the evidence jntroduccd Ly the Prosccution ‘nd by 
the Defense relating to the dcfcndsnt. SHIMADA. 

TY-2. Tn? defendant SHIMADA is ch:recd in 
the Inddectaucnt undcr Counts 1-17, 20-22, 24, 27-32, 
34, 37-43, 44, 53, 54 rnd 55. 

TT-3. The position of the prosccution b-s.d 
on the wvidenee is set ovt in cprropristc rleces in 
the sum ticn. Evidence introduced by tuc defense is 
considereé in reletion to the nrosccution cvidunec. 

91-4. The videone. is pro sented under rr ppropri- 
ate herdings rnd, where precticsbl., in chronological 
order. 

I. OFFICIAL POSITIONS. 

oT-5. The cefendant SHINADA was Navy Ministcur 
in the TOJO Cabinct, holding thrt official nosition 
from 18 Ocrobcr 1941 to 17 July 1944. Ke held ilso 
the position of Chi.f of Naval General Stzff from 19 
Fetrurey leas te Sicupuet age 
(17-5, a. ux. 3565, T. 34646; Lx. 124, T. 778) 


ners] St: ff (1941-44) until in Februrry 1944, 
HIKAD: sucecedcd NAGINO cs oeditionslly Chicf af Navrl 
encrol fteff, eno YAMAMOTO was Coxxnder in Chicf, 
o.ibin@ Fleet (1939-43). On 7 December 1941, when 
"HIMALA was Novy Ministcr -nd NAGANO wis Chicf of 

val Gener; Strff, and YAMAMOTO ws Coaurnder in 
phicf, Combined Flett, Adairs1 ITO, Seiichi, was Vicc 
Phicf Naval Comers] Staff (1941-44), rnd Admiral OKA 
s Chicf of the Ecwel “Lffcirs Bureau, Navy Ministry 
1947-24). 

II. OFFICIAL ACTS AND ONISSIONS OF DUTY. 


2. 
TT-S. SHIMADA statcd on dircet exscin: tion 


nd on SRR that hc, ¿s Ministcr of 

he Novy rnd Minister of Strtc, tt the Imperir1 Con- 
¢rcncc on 1 December 1941, joined in em’ king the fins1 
ficirl decision to initicstc “nd wag. war apzinst 

he Unitcé Statcs rnè Creat Yritrin tnd their allics. 


a. 
TT-10. SHIMADI. strtid on dircet ex:nin tion 
b 


nd on cross-cxrminztion that he, as Minister of the 


avy and Ministcr of State, at th Impcrirl Palacc, 
yn 30 Noverbcr 1941, joinc with NAGANO as Chirf of 
aval Generel Steff in rdvisine the Emperor, in snswer 


a. Ex. 102, T. 655) 
a. Ex. 3565, T. 34666 
b. T. 34696.) 

. a. Ex. 3565, T. 34667 
b, 2. 34696-704) 


to his inquiry, tht the Jresnase Nevy's preporc tions 
for war arcinst. the Unit-d Stets end Grott Britrin 
were aécqu: ti rnd srtisf:ctory. SHIMADA kncw tht this 
inforestian would lesd to the crlling of the Impcricl 
Conferenec at which, on the following d-y, SHIMADA 
goin.d in thc Gecision for war. 

7T-11. SHIMADA stat.d on cross-cxrnin: tion 
that hi knew on and before 8 Neecmber 1941 th:t the 
Emperor, as Coancndcr in Chicf of the Jrnsncse uray 
cne Navy, hrd the fixed volicy rnd understrnding tht, 
before the Japanese Navy would comacnct: rocd ection 
at Pearl Harbor, thc Government of the Unitcd Strtcs 
rould be éuly notifird that war and actual hostiliti:s 
were to be commenced by Tapani”. SHIMADA was sked 
on cross- xroins tion vh thir it wrs not his officirl 
rcsponsihility, as the Minister of State and thc 
Cabinct Member rcsnonsible for Kevy mettcrs, to dcetur- 
mine or ordcr tht the Nevy vould not mrke the stteck 
without such notific:tion first hrving dien piven 
He replicd evasivcly thet so for rs notificrtion ws 
concerned, the résponsitility rcestcd uv^an the Forsizn 
Ministcr, ¿nd thet so f&r is opretions were conccrns:d, 
the responsibility rested usan the Chicf of the Nivy 


(1T-11. <. T. 34704-713 
b. T. 34711-13.) 


witness a survivor of the rtrocitics conncet¢d with 
the SS Nicolet. J cffiarvits of othcr survivors of 
E AAA znd mny protists by Allicd gow rn- 

which hcd been ignored or TE by the 
Jzprmese Nevy end Forcign Officc, 

TT-13. The vrosccution prcscntcd in rebuttcl 
-|2 witness, NAK/HHU.RA, who testificd thet thc Neval 
Generc) Strff ordcrcd hia to duty undcr Commender 
ARIIZUMI of the suberrinc I-8, thrt Commendcr /AII- 


SUI, also known rs "Gangstcr,” cnd his cr:w rborcrd 


the I-8 in Merch fnd July 1944 killed clmost 200 


(TT-12. c. T. eee (UrcDouc: 11) 
T. 


ad. Ex. 15140 (Nicol: t) 
Ex. 15145 (Ndcolct) 
Ex. . 15148 (Johnson) 
Er. 15150 (Johnson) 
Ex. 15158 (D. Molicrì 
Er: 15159 (British Chivyrlry) 
Ex. . 15159 (Sutlcy) 

Ex. 15164 (Ascot) 

Ex, T. 15168 (H. Holler’ 
Ex. 15169 (Tjisclck) 
Ex. 15088 (Hovcy) 

Ex. 15091 (Hovcy) 

1 15093-4 (Hovey) 
Ex. 15095 (Nicolct) 
Lx. 15100 (Nicolet) 
Ex. 15102 (Nicolet) 
Ex. 15103 (Nicoli t) 
Exe 14147 (British) 
tx. 15156 (Ascot) 

Ex. 15175 (British) 
Ex: . 15178 (Tritish) 
Ex. 15092 (SHIGEHITS!') 
Ex. 15101 (Trenamittrl Ex. 2081) 
Ex. 15105 (TOGO) 

EX. . 15177 (SUIGEMITSU) 


SAP Ee KaLa Ba den ka kan lac dar Las. 


Gencr-1 Staff. Further cviccnec on this subject 


is considiurcd latcr under thc heading “Resvorsibility." 


7T-12, With regcrd to officizl nå pcrson:1 
risnonsibility for waging agcressive war inclvding 


the orccrine or pirmittine of trocitics, SHIMADA 


strtcd on @ircet cxcminition tht submarine atrociti.s 


were mttcrs within the jurisciction sm th. solc know- 


ledge of the Navel Gencrrl Strff. He inéicstcd thit 


he, as Navy Hinistir, did not have juriséiction tnd 
i. 


kmowlcdec regi rdinr such nattirs. On cross-exrninc- 


tion his rttention was cerle to th. fact that he was 
in fact both Chief of thi Naval Cencrsl Strff :ne 


Navy Ministir at the tinc-when Japanese subesrinc 


personnel were comeitting in th. Incir Ocean rtrocitics 


cgi inst survivors of torpccoce nerchrnt vessels, znd 
SYIMAD:. was : skid to explain why it was thrt i-acdi- 


atcly after he took’ this doublc comm nd vosition in 


Pebrucry 1944, therc was a specinl outburst of Jepencsc 


submarin: atrociti:s in th: Indizn Oce-n. SHINEDa 


écelercd th:t he hid no knowledge of these atrocities, 


thet w hoe neith r sccn nor hearg of Allicd crotcsts 


r: pordine them, “ne thet he cid not belicvse thot thcy 
De 
hid oecurrid. Th: vrosceution hre prescnt.d as ¢ 


(TT-11. c. T. 34712-13 rnd 34709, 34712; rnd 
TT-41, 42, b low.) 
(TT-12. a. x. 3565, T. 34671 
= h FL 24974-5)_ 
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furvivors of two torprdocd Allir merchant vcssils, 
'hanely, the Tjisalck ond the Nicolct, thet ARIIZUMI 
htatcd that the killings vcrc ordered by the Nevel 
Sen. Trl St:ff, thet no inquirics were mode of the 
witness by the iisvil Gen:rel Staff, nor of othr bcr- 
onncl so fir as ho kacu, regarding thc «:trociti«s, 
rnd thet Comaucnéer ARIIZUNI wes promotcd. to Contrin 
in Octobcr 1944, èe few months :ftcr committing the 
5 etrocitics. 


“a TT-14, SHIMADA strtcd, both on dircet cx a- 


1, |in tion ang on cross-cxzain tion, thet German ind 


12 |J: pancsc collcborction in th. Indisn Occrn subm-rinc 
3. 
13 [fectivitics w s slight. On cross-cxcmin:.tion :nd on 


14jrebuttcl the orosceution ercsentcd rn officirl rerort 
iby Acmircl ICHIOKs as Commandcr of thc Sixth Flect 
'Sl-ctivitics in the Inéian Ocean, sctting forth extensive 


1 [joint operations between Geracn snd Scnencse subserines 
18 there, end by Japencse submrrin: I-8 in Europe and 

13 in the Indian Gavan 

i TT-15. Th prosccution or scented r r.cord 

Y showinr thet on 3 Janurry 1942 Hitler snd the defendrnt 
OSHIMA, then Jeprnesc ombr sssdor to Ccrmny, hid z 


oy confercnee rttcnded tlso by Ribbentrop, Germ:n Forcign 


gy |(TT-13. a. Ex. 3842, T. 38136-50) 
(TT-14. a. T. 34671; 34776 
ba T. 34787-€9; Lx. 3641, T. 38126) 
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ee Hitler tolc OSHIMA that he, Hitler, nd 
1 lerdacred Cerman submarines to surface aftcr torn.do- 
2 

ing merdhant vcsscls “rnd shoot up the lif.bosts" in 


orécr £0 Ccstroy the crews. Tais proccdurc, seià 
4 
Hitl r, orks difficultics for the Anericans in 
> 
{supplyinz seafaring personn: l] to mmn the ships. The 
é 


af cord of the confer.ncee thin strtcs "Anbass:dor 


‘ OSHIMA sinecrcly caneurs in these strtcocnts of the 


Fuehrer and says th t thc J‘prncesc, toa, :re forecd 


3 2 
to folles this; ccthoés.""" On cross-¢x"Gin- ti n 


OSHIMM& tad denice making th t strtemsnt but reesllid 


n 


that "Hitler saicé sonethiny i.bout annihilating crews 


of myrenret vesscls" sm “thrt renlacements would 
>. c. 
Beco Gifficult." an intcrrogation of OSHIMa 
qd 


ané an explanatory strtcant 7 ty hin clso were intro- 
ducce in eviernec. In his explrn-tory stctcmcnt 
CSHIMA varifi.c his forar ansmrs in regerd tn the 
presenting af tua sutrarines by Ger:xny ta Jiprn, but 
stated that it cas Hitler anc not Ribbentrop who hid 
told hin, in Janu‘ry 1642, thet the orders pre been 
4ssucd to kill the crews of sunken ships. OSHIMA addcd 
that h- did not cabli tht Japanesc fiovernmcnt in rogird 
(Stage ro E SLA ne seole 

b. T. 342523-9; T. 37928 


c. Ex. 2106, T. 15186 
c. Ex. 3513, T. 34057) 
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TT-16. Thu presceutian prosentud the 
tinutus reeor-ing a discussion on 6 Hereh 1943, in 
which Artisscder OSHIMA was cskan by Farcicn Linister 
Ribbentros uh:t th. Japoness: Governcent intencad tn 
de on th svebmarine eee a> OSHIMA replice thet 
Japan intended to accantuatu thy subcorine warfare, 
rn? that the Japanes: Wavy would liku to hevu thu 
tuo Gernan subrzrínes, Aib*untrop letur acvise? thet 
Admiral NOMURA ses e Gvrncn Adrir^l to erranfe Cutrils, 
Rittentren thn “expressed his opinion thet Jenan 
yithin = shart tice weed! be Zalu, from her far at- 
venees bases, te reku zh effective asscult st the 
enery supply lines cn? aftar LUhassccor OSHINA on 
tehelf of his governnent hed exorusses: his thanks 
for the Germen willingness, the Reich Forcirn Minister 
(RAN) then took luevu of thu Ambsssc:‘or." 

TT-17. Hearch 26, 1943, fnurtacn Jays after 
the atu of the farezoinz conferoncs butsuen OSHIMA 
enè Ribhentron, z too suerut Jnacnese nevel ordur 
fer sudrsrine operations hy ths First Subrerine 
Squs*ren ^af thu Sixth Flust, besud ot Truk, was 
issue’. It wes introducus by thu prosueutinn, anc 
read into the tr-nseript in part >s follows: "Da mat 


TT-16. >. Ex. 3817, T. 37931-4. 
TT-17. c. Ex. 2105, T. 15284. 


— $$ IMi 


to the subssrin. ordcrs beccusc Hitl:r hd na so 
requistcé, but tnat he "mey havc. mntiond it to 
Adcirals NOMUAA rnc. YONOI (the Naval Coc-issioncr rre 
the Navel Attache rt Bcrlin)." In his orifin:l int:r- 
recation, OSHIMA stetrd thet "st the request of the 
Gerarns" he "did tell it to th. Naval Attrchc, but 

I mvi no recollicetion of hi ving scnt iny dism: tchcs 
to Japan rbout this mett.r." The following nereercohs 
will state Ribbcntrop's tctian of 6 ii: rch 1943, ‘nd 
the Jercncac subzerinc order af 20 Merch 1943. On 

25 March 1943, Directive No. 209 wes issucc to the 
Combincd Fleet, ordcring it to intcnsify subrerrim wr- 
feri in th. Indian ate. Evdocnec wes introcuccd 
tlso showing thet onc of the promiscd suburrincs wrs 
deliverce a fer months le ter to Jrornist novil cuthor- 
itics, after a trip froc Griny to Jepen with NOMURA 


aboare, anc that the other subi rinc wos sunk enroute 


from Cermany to Jinzn. 


(1-15. c. 1xs. 3053., 3C53F, T. 27269) 
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stop with thu sinking of enemy ships and cargoes; at 
thy s-no ting that you cerry wut the cocplutu cestruc- 
tian of thu cruws of the enuvy's shins, if nossiblu, 
suizu part of the erun and calocvor to securo infor- 
potion about thu aneny." Thu dofensu procucec Admiral 
HITO, whasy noma tpoecre’ en the Cocutiunt as corranter 
of thu squsdron. HITO cid not deny thu suthenticity 
af the order am: soit tht its nesic prcur could have 
cana fron Chiof. of Nevel Genorpl Steff (NAGZNO, naw 
ducuasoc) on’ not fræ: the Nyy Minister (tha 
cufuncenc suTiepn.) BITO dunied thrt there uss any 
collaboration of Ieponese subiicrinos with German sub- 
Marines. On cross-exerin tion hu s24? thet orcurs 

for thy Sixth Fluct subncrines in thy Inian Ocean 

in 194%, inclucinz the I-&, coule heave been chenneloc 
thraush Truk fron Nevel Geners1 taft, Hu zls0 

seid thet hy bhe? locrnog thet nn 27 March onc 2 July 
1944, there wes mpursting in the Intian Ocecn thu 
subenrins I-8, which durin= at lusst pert of the veer 
1944 was uncer the commend of Cormoncur ARIIZUM, wha 
Yas at one tiru a staff officer in thu Naval General 
Staff, HITO duniod sny knovludge thet thu procedure 
follovad ty IRIIZUNI in dustroyin; the survivers of 


TT-17. b. x. 3564, T. 34635. 
c. T. SER ERR 


thu SS TJISALAK om 26 Nerch 1944 en! of the SS NICOLET 
nn 2 July 1944 was exectly the procecure cescribec in 
the Sutesrine Order in evicenca. The prosucution 
refers to the testinony of thu witness NAKAHARA, 

and to the ICHIOKA report on Garcen-Jepenuse subnerinu 
collaborction in the Incisn ane ae The prosecution 
subnits that by ell of its evizencu en this subject it 
has cstablishe: cs gofinit-ly as such facts cen be 
establtshed thet (1) the omer wes issuoč; (2) that 
it showed Japenese nevel cetivity dnoncdictely follaw- 
ing an? in recor?enca with the OSHIHA-Ribhontr op 
conference; cm (3) thet it intiectac conplicnee or 
coonerntion by Japan uith Hitler's request anc with 
enncitions, vithur uxpressuc or’ understood "by gentle- 
en's ogreenent" between Hitler-Ritbentroz-OSHIMA anc 
the JonsneseGeroon navel officurs that the two sub- 
marines wuru given ta Jepan in raturn far atrocity 
subeirine warfare as proposed by Hitler anc 2s executuc 
by ARIISUBI ene othur submarina correncers, eicuc by 
the "exxcerdiencoc" Gernen submarine officers as aronisu? 
ny Hitler, anc actin= uncer SHIMAD. ss Navy Minister 
and Chief of Pavel General Etaff. Evitunce oresentic 
as a defunsu tn the prosecution oviduncu of subnering 


TT-17. «©. Dy, 3842, T. 38134; 38136-50. 
a. Ex. 3841, T. ETA Sier 


waging of aggressive atrocity warfere by these de- 
fundents, >s chargud in thu Incictrent. 
III. AGGRESSION AGAINST CHINA AND, ThE 


DOTAD STATES. 

TT-18. SHIMADA was askul an cross-exarinction 
whether, contrary to his tsstineny on direct cxeninz- 
tien, be hat net cone mer. then snyone ulsa in tho 
Japanese Novy to croate ond to azareavete the vita] 
dinlocnatic issue of Jopenuse aggrussion in Chins et 
He vcs also eskue Whether he hee not favaret three 
Jepancusa ferences which made impcssibly the success of 
diplomatic negotiations with the Unitus States, nenely, 
the canquest -f Chins, the cnrin-tion of Gruater Ezst 


Asie 2s the snucicl esllins of Inpen, anc the Axis 


bh. 
elliance. Hec ansuerec both quustions in the nugetivu. 


Thy following evidune. introtucud by thu nrosucution, 
horcvur, is subiittud cs ensuring roth quustions 
Cecisivuly in the cffirrative. 

TT-19. SHIMADA stato th=t durin: the first 
Sheanghei Incicunt he was Chiof of Staff of thu Thir 
TEE. uvedwateact ther an 1937, whilu hu wes Vico 
Cudcf of thu Novel Gunural Etrff, ke assistu: in the 
uxcocutinn Sy Jrprnese naval cir fercos of the first 


TT-18. £. T. 34734. b. T. 34752. 
TT-19. 2. T. jenna, ak 
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atrocitius hes inelucu’ ntvcl directives 2s proper 
steps to safugucrc the lives of the crows of torpucscd 
ships. Tho respunsibility, howuver, is net fully tis- 
charged hy ths nure issumnco of tirectives. Furthor- 
nora, on onrlysis of thesu Ciructivus Ciscloses thet 
for the most part they Ruru not addressuc to novel 
units concernu: with submorine etrocitius. Diractive 
No, 15 gatut 30 Novonber 1941 inftic:tus thet tine 
sheule be iven far survivors tn seek snfoty. É 
Directive No, 61 datud 1 March 1942, rusclacec Directivo 
Noa. 15 and containat 2 similsr genersl aatan 
Directive No. 61, however, was not addressed to the 
Corbinoc Flect, Southwest Area Fluct nor Sixth Fle.t, 
which were thu fleets responsible for the submsrine 
atrocities in uvitencu, but enly ty the Chine Seas 
Flest and te naval stxtions in J-pan anè Korea. 
Diructiva No, 209 dated 25 March 1943, to which 
referenco hes been m@e above, containe:l no instruc- 
tion tn sevu survivors of torpedoud nee Tiis 
gsubmittuc thet the prosucvtion evidunce ruqar ting 
submarine ctrocitius is strong cvidune. of thu con- 
spirney between thy German lesders an. thosy Japonesa 
dufoncsnts, os charges in the Indictrunt, snd af thu 
TT-17, aT 27290. 


E. Ex. 3054-C, T. 27389-90. 
h. Ex. 3053-4, 3053-B, T. 27269. 


the units tank off fron TAIAN onc SAISHU Islants zne 


attnecket points in the Shanghei n€ Nanking orcas. 
He repantee thot."Tho objective of the bonbing was to 
bring chout a terninction of the Incicunt cs spueally 
anl cs quickly ss ES 

TI-20. SHINADA atrittec, further, on cross- 
e a eer > thet in July 1937 while Vicu Chicf of 
the Naval Gener-l Steff, he transnitte? to Acnirsl 


HASEGAWA orcers to enrry out th. bonding of Nenking by 


navel plancs. He adnitte? further that this berbing rr 
have bean "tha first tine in history thet the copite1 
of any country hac buén subjuctu’ ta torsing fron tte 
aan ` Tho HASEGAWA bozbings were spocificzlly citu 
in the oponinz stetunent for the aroaucution by the 
Chiof of Counsel cs instengus of stops "in the hlooty 
ereression in China fror 1937 to 1961." Fith regor 
to the boobiny of th: USS Pansy by 2 HASEGAWA Unit 

on 17 Dece:ber 1937, SHIMADA snsuuTss on eross- 
exorin-tion that he hre “no excet recolluction, bu- 
causu at thet tinu he uss no longur Vico Chief of the 
Noval Generel Steff." In answer to the question shetty 
TT-19. t. T. 31736. c. T. 34736. 


EEE Bi G8, SEEVE 


be T. 34737. 
c. T, 466-7. 
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HASEGAWA wes naverthaless still ecrryiny aut SHILADA's rnd air operations agrinst it, that nis orficurs ene 
instructions, hu said that ho dic not Imaw akeut that. E cen hee s-erificu] greatly for thu "Holy War," onc 
TT-21. SHIMADA by his zĉnission on cross- th-t they cere "Cuturpine’ to cnninilet. the renn-nts 
nists is shown continuing threu yucrs letur ef the foa." He cvelsruc thet thé Chun: ying Regine 
his attacks cscinst Chins. do odnittac that on 10 “45 new practicelly on its lest logs" uncur the 
Octobor 1940, cs Commsndar of tha Chins Aran Flest, Japonesa attack, thet th: Nationclist (Nankin puppet) 
he visited ¢ novel cir bese enc zeva uncourazerent Gavernicnt wes crowing stronger, An? tact “suttlorent 
to his fliars who hac buun bonbing Chungking. When af thy Chins Incicunt has beun mking stusly provress." 
eskut whether the navel air unit hac not on thet čate TT-24, SHIMADA then shoved his hulligercnt 
neču its forty-sccon: bonbing sttrck on Chungking he nttitude toverd th: Unitus St-tus cn? Gruat Britcin 
scie thet the nttrck wes net cgainst the city itself, by duclsring thet "thy ecanfrontction tutween the 
but against inportant cilitery activitias there. Chisn2 supportin> powers ceni ovr notion hes cou to 
TT-22. SHIMADA on 15 Septuribur 1941, unan assu suricus proportions suy7ustive of sn agra- 
his return from Chins ruportec to thu Enporor on his vatec tension in th: intern.tionel ana 
survica Curing the vroca:ling yorr enc a helf in When on the witnuss stand his tustinony and his 
"hlockacine" tha Chine Cocst, in thu "boubing of. ecohatic m-nnur of testifying, 1t is subritte:, irdi- 


Chungking an: tha hinterlands of China" by tha "Navy catuc strong fucling rgninat the "Chiang sugporting 


Eaplus," ond in “ths occupation of French Inco-Chins." pewurs," neculy, America snd Britzin. 

TT-23. On the efternoon of tha some ccy TT-25. SHIMADA, in th. tva foregoin? docu- 
SHIMADA gove on officicl nrcess interview which he cunts, as introcucud on eross-uxctinetion, reveals 
emllec his “Report tn all thu aanle of the hoilu his trus mint an? int.nt. Thasa statununta squarely 
fronts Hu coclarec that he hac coclt g serious controcict his pres.nt tustinony that, in joinin; th 
blow to thu Chunzking razinu by intunsifying the blocka TOJO Cròinct > month later, hu favored suttluent ty 
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fair ¢iplonatice conpronise “rather then by tha sword. a b ASH.L OF TEE COURTs The International 

Thay clso contradict SHIMADA's tustirony that it was Malitery Tribunal for the Far East is now resur:cd. 

tbu Hull note of Novunber 26th (ther tua months cwcy) TRE PRESIDENT: Caoptrin Robinson, 

which Sea hir to “step across th bounccry line of CPT. IN ROBINSON; Xey it plense the Tribunal. 
peac," “an? which ha stys Crove Jenen into arr for TT-26, The officinl and personal responsibilit 
sclf-defense, "agzinst her wish anc given no ANA: of SHIMADA es Vice Chief of the Naval Generel Staff 

The revelntions of his truu cttituce towarc Chine, onc in forrulating policies agrinst China vns raised by 

thu recore of his ten yezrs of sggrussion cscinst his defense counsel on redirect ecouination. His 
Chins, sha: that hu ha¢ tu.n stepping across tha counsel nsked hin thether he, SHIMADA, farculeted the 
“boundery lina of peaco" for at lesst ten years srior operrtionrl policies against Chine or whether that 

to the Hull note of 26 Novecber 1941. wes cone by soceoné clse. SHIMADA answered thet ha 


THE PRESIDENT: We will rocass for fifteen acted rerely under the orders of the Chief of the Navel 


a. 
Pinirees Generel Staff, whoo he hed described in his affidavit 


C'horcuron, ct 1445, a recoss wes as "Prince FUSHIMI, the oldest rnd most highly respected 
taken until 1505, efter which tho procaucings of naval officers ond a Prince of the Blood." This 
ucru resune¢ as follaws:) enswer, it is submitted by the prosecution, is an 

evasion which illustrates the following device as one 


ee Seer oricess of tha devices by which SHIMADA, NAGANO, and ITO, and 
us ga aaa the rest pf their group hrd tnken over the control of 
the Japanese Navy for aggressive purposes. 
TT-27. The prosecution has presented in 
evidenca the history of the cabinets of Japan fron 
1927 to 1945." This history shows that on 2 Februrry 
a. T. 34,798 


b. T. 34'651 
e. Ex. ERS T. 685 
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1932, Prince FUSHIMI, Hiroyasu, succeeded «driral 
TANIGUChI ns Chicf of Nerval Generel Steff and hele 

thet position for nine years until he wns succeeded 

by Admiral NAGANO on 9 April 1941. The history shows 
likewise thet Prince KOTOHITO (KANIN) was eppointed 
Ariy Chief of Staff in December 193], ene thet he 

hele that position for nine yesrs until he wps succeedec 
by Generr) SUGIYAMA in October 1940. 

TT-28. It is to be observed thrt the 
anoointrent of FUSHIMI rccorpanied or inrecintely 
followed certpin significrnt events, necely, the 
Shonghai Incident of Jcnuory-Enrch 1932, the Jrprnese 
“Navy's bitter attreks upon the London Navel Linitetion 
Treaty of 1930, anc the essassinntion of Prerier 
BAHAGUCHI pnd the purge of Adrirels TAKANABE, YAMANASHI, 
£nč TANIGUCHI, because of their support of the London 
Trosty. Y It is to he observec, likewise, that the 
appointcent of Prince KANIN to be frimy Chief of Steff 
i:nenintely follorec the Mukden Incicent of 18 Septeuber 
1931. 

71-29. These circui:stances surrounding th. 
appointrents enc the Inter services of the Imperial 
princes as Chiefs of Steff, instend of supporting 
TI-28. a. Ex. 58, T, 9,179 
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This transforuation, KIDO testified, was signolized 
by incidents such os the March Incident of 1931, 
which was "n patent canifestetion of definnce of the 
superior by the subordinate, a deplorable tendency 
in the fighting services, which proved to be the curse 
of this country, inviting the misery of today oe 
KIDO ssys that he uncerstood thet "the Enpcror crutioned 
the Ministers of the fighting services nbout the 
necessity for rnintnaining discipline strictly." The 
"fighting services" obviously grasped the edventrges 
of having Ioperinl princes in the top operntional 
positions as o plausible but deceptive device for 
eveding Irperinl "cautioning" anc other possible 
disciplinary control. And the present instance in this 
trial of the cefendant SHINDA pointing to Prince 
FUSHIMI, now Jeceasec, es responsible for SHIUADA's 
China policies end his bombing anc blockading operations 
therc is suboitted to be cerely another deronstr»tion 
of thet oiliterist device and technique. 

IY. CONSPIRACY AND OTHER JOINT CRIMIN/L ACTS 
IN PLANNING AND PREPARATION FOh AGGRESSIVE WAR. 

17-32. Evidence presented by the prosecution 
ang evicence prescntec by the defense has shown SHIMAD: 
reting in close, corplete pn continuous coopcrrtion 


Tia e T ag ge 


SHIMADA's suggestion that he wes tarely crrrying out 
the orders of Prince FUSHIMI, in fact are considered 
hy the prosecution to be strong evicenco of the genernl 
vilitarist conspiracy. SHIMADA and the rest of the 
Navy end Arcy ciliterists appear to heve causec and 
to have leter used these appointoents of Ircperial 
princes ns Chiefs of Staff as a teans of shielcing 
the aggressive policies of the Arty and Novy Steffs 
fron effective control or criticise. 

TT-30. The record inuicetes that it was the 
Vice Chiefs of Staff who were in ncturl operational 
control of the Army and Navy, enc thet the two princes 
were in cue course replrced by the eggressive 
Diliterists, Generel SUGIYAMA end Admiral NAGANO, as 
the pro-wer policy of the conspiracy coved fron the 
stage of planning and preparation into the stage of 
initiating and waging aggressive wars. 

TT-31. In this connection, the defendant 
KIDO testified that “the niliterists' forcible 
machinations," beginning with the "intense dissatis- 
fectton in n scetion of the Navy" with the London Naval 
Tero i started "a big trensformrtion, vhich later 
overtook Jepan, Eventuelly meking her whet she is now," 


a. T. 30,722 
bh, T3051 721 


with the other Japanesc neval leaders, particul-rly 
vith such Adrirpls =s NAGANO, YAMAKUTO, ITO rnd 9K., 
and with the cominant Arzy group, during the ycers 
fron 1929, when SHIMADA nttrincd flag rank ns Herr 
Adziirel, to 1945 when he retire’, 4 sutery has been 
mjc in perngrnph TT-8 ebove, of the interlocking 
positions sharcd concurrently or successively by 
SEIMADA with NAGANO enc other Adrir-ls of this 
controlling group, prrticulerly ‘uring the five crucial 
yerrs of planning anc preparation for aggressive wars, 
fron 1932 to 1937, chile SHIMADA wes n lester in the 
Novel Generel Staff, ent then curing the five crucinl 
ycrrs of initiating rnc waging npgressive wars, fror 
1940 to 1945. These sere corrent corbinations >ppenr 


throughout the evidence on Japenese nevel ag7zression, 


SHILADA's long rn’ close personel em officiel nssociatiog. 


tor cxrmple, vith the lesser in the Perrl Ilarbor plen 
fng other operations, Adrirel YAwALOTO, beginning 


es Navel Acatery clrssvetes, vas incicatcd in testinony 


a 
by dcvense witness SAWAMOTO. 


{T-3}3}. Evicencu has shown thet Jeprnese 
Revel preperetion for regressive wer by the scerct 
construction of combat visscls, especially pircreft 


11-32. n- T. 34,608 


corricrs, rerchce  climex in and cbaut the yerr 

1937 j while SHIMADA, n strong advocate of nave. 

air powcr, urs Vice Chicf of Navri General Staff, 

end NAGALO wos Nevy Minister, In cirerntt crrriers 

in the Pacific Occrn erens on 7 December 1941, corpar- 
etive strength wes shorn to he es followss Japen 

30 cerricrs, Unite? States 3 cnarricrs, E Morcover, 

an o.rationel history of these 10 Jr-pnese carriers 
showed them to be combat crrricrs rssignec to fighting 
ficets ranging the whole Pacific on rnc after Peerl 
Warbor dey for.a total mileage of 330,000 noutiari 
miles bcfore thy were sunk or aurrin areae Evidence 
shoving Japenese navel preparation for egercssive wor 
shows as a clicar the "surprise" attack on Pcarl Harbor 
ant other Pecific points in 1941, shile SHIMADA vrs 
änvy Minister anc NAGLNO was Chicf of Navel Gcneral 
ee Evidence shors th. Joeprnese kavy fortifying 
arg building up nevel bases in the Mandante Islen’s, 
rurching a climex in 1940 and 1941, concurrently with 
the coking and the inplementing of the Tri-Pertite 


c. 
Pret 74th Gerteny nnd Italy. Evicence, uncisputec 


37-32. a T. 9,251-4 
3 d, Ex. 838-0, T. 38,098 
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state:-cnt of the policy of Japanese domination which 
he ststed nlso et other times am’ which obviously 
guidce his rections. 2 

TT-36. Evidence to show SHIMADA's accore 
and cooperation with TOJO in favoring the Axis allirnce 
red Japanese domination of Greater Eest Àsia is 
presentcd in SHIMADA's acceptance of the Navy Ministry 
in TOJO's cebinet on 18 October 1941," anc in 
SHIMADA's nbsolute cooperetion with TOJO curing TOJO's 
entire terc in croroting the riliterist nn? expansionist 
policics which TOJO hed agzrcssively championee fror 
the beginning. : 

Ti-37. Evicence has been presented: to show 
SHIMADA's participetion with other Japenese Navy 
rng Ariy leacers in the slen to securc navel ond 
genersl dominntian of China, cirectly and through 
csteblishing the Nanking Government, by waging aggressiv 
var against Chins. In accition to the evidence citez 
in pzregrzphs TT-18 to TT-25 above, evicence has been 
presented of nunrcs mace to hin in 1934 “for meritorious 
servicc in the incident‘of 1931-34," end rgrin in 1940 
for his “mcritorious service in the China Tao 
TT-35. b. Ex. 3565, T. 34,672 
1T-36. a. Ex. 124, T. 780 


b. Lx. Y157-A, T, 10,302 
71-37. n. Ex. 124, T. 779-80 
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by the dcfcrdents, “shows th-4 by consular esplonege 
ot Peerl Harbor mm: clsevhere these defcnsents 
violatce diplorztic privilcges anc iliegelly obtainec 
infaortxtion on United Statas nevel strength preprratory 
to surprise Sacto 

TT-34, SHIMADA had long stancing navel 
essocintions trith Itely, especially as naval attache 
there during World War n He officially attencce 
the Privy Council ceeting et which tha Anti—Corintern- 


. 


Pret wes npprovad. He receivec r cecoretion ararzed 
for scrvices in connection with thrt Bartha en? his 
policies for the Jepenesc Navy «nd his tributes ta 
the Axis incicoted full Ter LIOA 
TT-34. SHIMADA's participation as a naval 

leečer in fighting for Japanese comination of Greater 
Last Asia is in¢cicatec by his steaterent of 10 February 
1942 thet the Jopanese “rust be the lescing power 
throughout the ehole eren of Grenter East J.sie," anc 
thet "eny elezent rhich Noes not conform to the will 
of the Jeznnese roce rust be elirinated Complotul y.i S 
Hia explenntion of this statcrent in his defense, it is 
aubrdtteč, does not rerken its significence as a 

1249, T. 11,203 

124, T. 778; Ex. 3565, T. 34,647 

„967 

79 

4,783; Lx. 3841, T. 38,126-31 


No cvičcnec in reply to the forepoing prosecution 


evidence apnerrs to hrve bocn presinte? shoring 
justification unrer let or treaty for the rets of 
SHIMADA an` his co-conspirntors agrinst Chino. 

GT-38. Evidence hes been presente. to shot 
that chilc SHIMADA ves occupying policy-reking vositions 
in the Novel Gonerel Staff, his collergues, N./G..hO 
enc YAMAMOTO, nt the Lon<on Navel Conference vere 
pushing the officinl Jepenese nerve] policy.of reicoving 
trerty liiitations on novel construction, particularly 
on oireraft E The position of the zrosecution 
is thet SHIMADA, NAGANO, YAWAKOTO nn their riliterist 
essocirtion rere trking thrt action ans releter. nection 
es incicatec elsewhere in this sucirtion, as pert of 
their plans rnd preparations leacing ta diploretic 
ond arnued nggression egeinst the Unites Stetes ent 
ether Pacific netions, These ects enc relrtec rcts 
wero presented in evidence nrinciprelly by -èrirol 
Richerdson. 

V. INITIATING AGGRESSIVE WAR. 


TT-39, Evidence hes been presentet to show. 


thet SHIMADA ene others on or about 7 Decerber 1941 


IT-38. o. Ex. 1250, T. 11,179; Lx. 58, T. 9,197; 
Ex. 1251-A, T. 411.162: ix. 58, T.'9,2 
d. Ex. 1249, f. 11,238; T. 11,166-300 


initinpte: s wer of ogfression sgrinst the Unitec 
Stetgs, the Philippines, the British Com onveelth 
end Theilan?. This evicence is specified ane cites 
in folloving »yoregrnphs. 

TT-40. Lvicence has been presente: to show 
thet SHIMADA, TOJO, MUTO, NAGANO, OKA enc others, 
betueen June 1940 enc B Decerber 1941,planned end 
conspired to initiete hostilities pnc cic initiate 
hostilities in tire of perce, in intentionel or reckless 
violation of Hegue Convention III enn of other trenties, 
egoinst Americe, Britpin, the Philippines, Netherlands 
erè Theiland, by ordering on’ permitting Jepnnese 
Nevel forces to ettack the territorics, ships anc 
eirplanes of thosa countries, nn thet SHIMADA and the 
other 2efendents thereby killed rne vurderei such 
netionals of those countries as were then present in 
tha places so attacked. This evidence is specified 
end cited in folloring peregraphs. 

TT-4}. Evidence has been presentec to show 
thet SHIMADA, TOJO, NAGANO, MUTO, OKA anc others, 
on 7 Decerher 1941, rt Perr] Harbor, Territory of 
Hasrii, killet snd rurdcrec 2342 navel end cilitary 
Personne] ef the United Stetes, including Acimiral Kidd, 


A. b. 
ane 54 civilinns, by orcering, crusing pend 


Tiss eee eee 35) b. Ex. 1252, T. 11,196 


Japnn mde trc Pearl Harbor attack an} thot the 
attack et Perr) Harbor ves 2 criminel violation 


of thet pusce. 


per! dtting Jeaenese nevel rir forccs to rttrck the 
territory, shins ahd plrncs of the Unite? States at 
c tive rhen Japen wes pt perce uith the United States. 
this evitence #n¢ relatec evidence presents si:iler 
ettreks ngainst the British Com-:onwerith of Nations 
en2 the Philipoines. 

IT-42. The prosccution evicence further 
shows thet the first end only notificetion of r 
Qeclrretion of war or comrencenent of hostilities 
which wes receivec by the United Stetcs Governrent 
fron the Jpj;anese Governrent wrs receives on 10 
Decenber 1941, rore thrn sixty-six hours rfter the 
first torpecocs rnc barbs fro: the Jopenese cerrier 
Plencs struck Pcrrl Wester. The uncontrecictec 
ornsceution cvičence wns that when the Japenese rir 
forces cos_encec hostilities on 7 Decerber 1941 rt 
Pecrl Harbor, the IJnzenese Govarnnent head not cciivered 
to the Unitce Stetes Government, es require” by Hrgue 
Convention III of 1907, to which both the Unitce Stetes 
rn? Jepen vcro pertics, n "nreviaus anc explicit 
terninz, in the form cither of a rensoned cecleratian 
of ver or of an ultiretuc with conditional ceclernation 
cí war," It is therefor. the position of the »rosccution 
thnt Japen ene the Unitee Stetes rere at perce when 


iT-42, p. T. 11,236-7 


ed 
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Tr-43. Mo defense evidence has been presented 
in contradiction or even in substantial denial or correc-] 
ticn of the prosecution evidence that the attack was 
made by Japanese nayal air forces as described in deteil 
by thst evidence, and that the victims were I:illed as 
stated. Therefore, on this issue of initiating aggres- 
sive war, the issue is narrowed te establishing the 
nature and the legal sufficiency of defense not based 


on these undisputed facts. 


VI. RESPORSIBILITY AFD DEFENSE. 

TT-44. A defense presented by SHIMADA has teen 
that he did not issue the cnerational orders far the 
Pearl Harbor attack, since he was Navy Ijinister and 
since operutional matters were not in his hands but 
were the resporsibility of the Chief of the Naval Gen- 
eral Etaff, Admiral NAGANG, a former defendant, naw 
deceased. In reply to tris defense, the prosecution 
calla attention te defense exhibit 2982 (T. 2¢,43¢) whict 
is a copy of the "Fules governing business contact be- 
treen Maval Hinistry and Naval General Etaff (excerpt) 
{Fai-Sei No. 294, October 1, 1933)." These rules show 
the interrelation of the duties of the Navy Hinister 
and of the Chief of Naval General Stafi. Article 4 
Teads as folJows: "As for the following matters, the 


Chiat af sno Naval Casasal Steff nill mika = deore 


conduct negcetiations with the Minister of the Navy, seek 
the Irperidl sanction, and then transmit them to related 
Inperial armcd forces as well as notifying the Minister 
of the Navy. In case the “Mirister of the avy sees some 
necesgity regarding the despatch of navo) forces, he 
will prenose negotieticns with the Chief of the Naval 
Gereral Staff in that connection. 

“a. The strategical despatch of armed forces, 
are the duties and movements thereof. 

"b. The tactical and strategical duties and 
provements of fleets. 

uc. The despotch of armed forces for protec- 
tive purnoses overseas, and the straterical and tactical 
dutics and movements thereof." 

Article 10 reads as follows: “As for tha various irm- 
portant establishment (sic) relating to the strengthen- 
ing of naval armament, to the preparation for war, and 
to the national defense and to tha use of arned forces, 
the Chief of the Maval General Staff will conduct 
negotiotions with the Minister of the avy." 

TT-45. The nosition of the prosecution is that 
the defendant SHIMADA, under the foregoing Rules and the 
Navy practice, cither (1) joined with Admiral NACANO and 
Aarirol YAHAMOTO ard others in the acts stated in the 


Indietmant. namely, “ordering” or "causing" the despatch ! 
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Tr-47. The defendant SHIMADA asserted and re- 
asserted the deferse that the notification to the United 
Etates was left to the defendant TCGO as Foreign Minister 
and that SHIMADA believedthat TCGO would make a timely 
ond legally adequate ASATI EA In reply to this 
defense, SHIKADA was cross-examined with a view to 
showing that SHIMADA in fact new and intended that the 
netification would be neither timely nor adequate. The 
prosecrtion on cress-examinetion asked SHIMADA whether 
tke Japanese nots as delivered to Secretary lull was not 
"merely a statement that there was no use to carry on 
negotiations further," and whether the note did not fail 
to comply with sach and all of the five requirements of 
the treaty, namely, "(1) previous ond (2) explicit (3) 
uarning, in the form either of a (4) reasoned (5) 
deciteration of war or of an (4) ultimatum (5) with 
conditicnal declaration of aE (Numbers inserted.) 
SHIMADA arswerad that the nate “fully expressed" Japa- 
rese intentions. 

TI-48. SHIMADA then repeated the contentions 
that the Hull note of November 26, 1941, waa an “ulti- 
batum," and that the United States was "attacking" Japan 


by "economic strangulation” or “military encirclement." 


(TI-47. u. T. 34673. 
b. T. 34727-29, 


Ti-4B. u Ex, 3566. T. 24665; cross.T. 34729.) 


Se 


of armed forces nnd the moverents of fleets, in time of 
peace ard without compliance with Kagne Convention IJI 
ant in disubedience of the Emperor's urders that re 
attack be mude befpre notification of war be given the 
United States; or in the alternative, (2) thet the 
defendant SHIMADA intentionally or recklessly failed to 
verform his duties as stated in the foregoing rules, 
and thereby “permitted” the Japanese naval air forces 
to attack at Pearl Earber in time cf peace and without 
the required rotificaticn. In either event, the positior 
of the prosccution is that SHINADA and his responsible 
associates did not acquire the rivhts of lawful bellig- 
erents in ordering, ¢ausing or permitting the attack, 
and that the resulting killings of humar beings therefor¢ 
were not justifiable as lawful belligerency; and in 
fact that they violated not only Hague III, but also the 
Hague IV requirements “to conduct their operations in 
accordance with the laws and customs of war," ard not 
“to kil] or weund treachcrously individuals belonging 
to the cnemy nation or erny." 

T7-46, With regard te the attack against 
Eritish territcry at Kota Bahru, the defendant admitted 
that there waa no notification ond not even attempted or 
pretended steps toward mecting the notification reyuire- 


a. 
~Seonte. _=tth szenort soorificglly to Great Britain, _ 


(TT-46. a. Y. 44726.) 
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As an exanple of an actual, legally competert ultimatum, 
the prosecution on cross-examination called the atter- 


ticn of defer:se witness SHIBA j and of the defendant 


Cc. 
SHIMADA to the ult{jmatum which Japan delivered to 


Germany before commencing hostilities against Germany 
at Tsingtao in August, 1914. SHIBA said that con- 
sideration of that ultimatum "did not occur" to him in 
the drafting which he was doing, under the defendant 
OKA, on the “notification” note to Washingten in 
December, 1941. SEITMADA was asked on cross-examinction 
whether his naval bleckade of China in 1940 was not 
intendcd to "starve the Chinese people into subrission” 
and was “an actual case of economic strangulation," His 
onswers Were in tle negative. ý SHIMADA replicd, 
further, that it was “cconomic stranguletion" by the 
United Statos to refuse "to provide millions of tons of 
oil to the Japanese TT He was then asked whether 
when he voted for war he considered it just grounds 

for attacking the United States in self-defense thot~the 
United States failed “to supply Japan with enough 011 

to fced the planes and shins which would be used ard 
were usod later to destroy American lives at Pearl 
Harbor," He then answered that the question of 011l was 


(TT-43. b. T. 33330. 
c. T. 34731. 


c€. T. 34755.) 


eee 


only an “indirect" reason or causc for the attack. 

lle further answercd that he “emphasized the necessity" 
ard the "Navy had a big voice" in inserting in the 
Japanese note of November 20 the words "The Goverrment 
of the United Statcs shail supply Japan 4 required 
quantity of 011.8" Prosecution evidence was presented 
to show that SEIMADA, NAGANO, YAMAMOTO, ITO, OKA and 
atrer responsible officials deliberately and intertion- 
ally planned and cxecuted the Japancse attack as a 


surprise attack without notification to the United 


States because suc: notification would have endangered 


h. 
the success of the attack. In the words of Admiral 


Richardson, a.swering a deferse question on cross- 

examination, the Japanese Pearl Harbor attack plan was 
“quite normal in the casc of Japan, wholly abnormal in 
the case of the United States, because its success de- 


1. 
pended upon surprise Bk 


4755-6. 
4759; Ex. 1245-H, T. 10811. 


1126-7, 11235-6. 
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"to “ailure to get the note delivered becore the 


attack. The legal inadequacy and deceptive pretense 


o~ the note and therefore its inrateriality, whether 


delivered at the intended tine or not, was put to 
SHIMADA in cross-exarination, as stated in the two 
prececing saragraths. ‘TOGO testified that "There 

i 


vere other occasions. . . in «hich the Navy side 
requested te not to speak of the Navy's desire for 
conéveting a surprise Seimei When asted on 
crass-examination whether he had made any further 
threat to TOGO, SHIMADA ansvered, "Mot I, myself ."°* 
The "other occasiors" referred to by TOGO fave not 
tecn ceveloped in evidence. SHIMADA on the witness 
stard expressed strong indignation that the “honor 
o" the Navy" shoule be assailed by such a charge that 
an attack without notice was desired. It is diffi- 
cult to support SHIMADA's assurance that Admiral ITO, 
now dead, did not approach TOGO repeatedly, as TOGO 
says, urging that no notice te given. It 1s also 
difficult to understand how SHIMADA can be so sensi- 
tive abcut the honcr af the Navy in view of his 
failure to pratect the Navy's honor from charges 


and protests af atrocities. His testimony of complete 


77-49. The defendant TOGO and the defense 
witness YAMAMOTO testified that Admiral ITO, Vice 
Chief of Navel Ceneral Stef*, and Adriral NAGANO had 
in fect asked TOGO not to notify the United States 
Government befcre the attack, on the ground that such 
notivication could endanger the success of the attack. 
TOGO further testified that here at the court 
building in May 1946, "SHIMADA expressed the desirs 
that I would not say anythin- about the fact that 
the avy desired to carry out the surprise attack. 

Ne also said something in the nature of a threat, 
saying that if I said so, jt would not be worth my 
while. NAGANO then, at that time, told me that 

leven if I might have said so, the Foreign Minister 
(TOGO) need not adont my pronosition,' to which I 
explained to NAGANO that the situation was not so." 
SHIMADA, upon being recalled at his request, testi- 
fiea”” that he and RAGANO did have a conversation 
“ith TOGO in regard to the matter, but that no threat 
had been nade. `" SHIMADA said in effect that TOGO is 
deliberately tying about the threat, as a "“aiplonatic 
mancuver , . » of running away behind a smoke screen," 
es an escape “rom his, TOGO's “sense of guilt" due 


TT . 
TIAR on. 35, 838. c. T. 37031. 


ibs T. 37, 025-46. Sa 
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ignorance 2tovt either the atrocities or the protests 


is æ confession, it is submitted, of his disregard 
far the honor of the Navy, either ty failing to 
investigate and rrevent such atrocities or by con- 
tributing directly to their commission. This subject 
of atrocities ard SHIMADA's responsibility cor then 
will now be considered. 

VII. WAGING AGGRESSIVE WAR. 

TT-50. The prosecution Fas oresentcd 
evidence to show that SHIMADA en other defendants, 
between 7 Decemter 1941 and 2 September 1945, ordered, 
authorized an perritted Japanese naval commanders 
and others in charge of Allied crisoners of war erd’ 
civilians in the pover of Japan to comnit frequently 
and habitually against such persons violations of the 
laws of war. The prosecetion has presented to this 
Tribunal evidence that Japanese naval and military 
Personnel on Pacific Islands and on submarines and 
other Japanese naval vessels at sea in the Facifiec 
end Indian Oceans, curing tre war years 1641 to 1945, 
murdered burdreds of Arerican, British, Dutch, Chinese, 
Filipino, french and other Allied prisoners of war 
and civiliens beld by Japanese raval forces and, there- 


fore, by the Japanese Coverrrment, in violation of the 


Fourth Hague Cernvention and other internationai laws. 
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TT-51. The srosecution has produced in 
1| this courtroom survivors of these massacres and other 


3 
4 


aya witnasses who have descrited these murders. The 
witness MacDougall testified to his escape during 
the killing of seventy-five Americans by the crew of 
a Japanese submarine after it had torpedoed their 
shin, the American Liberty ship Nicolet, in the 
Indian Ocean on 2 July 1944. The prosecution then 
produced the witness NAKAHARA, who testified that 
the submarine which sank the Nicolet and massacred 
the crew was the 1-8, commanded by Commander ARIIZUHI, 
also known as the "Gangster" to nis crew, and as the 
"Butcher" to Fis surviving victims and to Indian 
Ocean seafaring men, according to the evidence in 
this case. ` 

TT-52. The witness further testified that 
ARIIZUI stated to him ard to others in his presence 
that it was the orders of the Japanese Naval General 
Staff that survivors be killed. It will be recalled 
that the deferdant SHIMADA, who was Chief of the 
Naval General Staff and Navy Minister during the 
period shen ttese submarine atrocities sere occurring, 


stated on cross-examination that he had no knowledge 


TT-51. 
Late 
bd. T. 38132. 
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to affirm again that all Japanese warships, ships | 


and boats rigorously observe the laws of war." 


TT-55. A similar reply to a British protest’” 


was placed in evidence.” It was declared unaccept- 


20 March 1943 for the destruction of survivors, and 


continues as follows: “This order makes it clear 


practices described in H. M. Government's protest 

are officially sanctioned and prescribed by high 

authorities of Japanese Navy." The protest then pro- 

ceeded to demand that "strictest disciplinary measures 

by taken against both individual commanders responsible 

end naval authorities who prescribed these actions." 
TT-56. Commander ARTIZUUI, in the meantime, 


and perhaps other commanders of the submarines engaged 


ig|in thase atrocities hed been promoted and was now a 


m\captain in the Japanese Navy. No evidence has been 


21 [discovered of any disciplinary action taken against 


22 
25 


m 


any Japanese naval commander for murders and other 
atrocities committed by him and his subordinates against 


Allied prisoners or civilian internees. 


G. D 
. T, 15,105. : a Paaa = 
15179, 


of the atrocities or nrotests and that he did not 
telieve that they had. occurred because, he said, 
the Japarese Navy alvays obeyed international law.” 

TT-53. he witness NAKAHARA, whom the 
Naval General Staff had sent to tha I-8 upon 
ARTIZUMI's request for a civilian radio monitor, 
testified. further that he was the interpreter for 
ARIIZUMI in questioning those who had so far survived 
the sinking of the Nicolet. The witness stated that 
he was never questioned by the Naval General Staff, 
and that he did nct hear that anyone else was question- 
ed regarding the operations of the I-8. 

TT-54. The prosecution has presented the 
many protests on the Nicolet massacre which the 
United States Government forwarded +o the Japanese 
Government betneen 29 December 1944 and 15 Nay 1945. 
On that latter date a reply finally was forwarded. 
That reply from the Japanese Foreign O*%fice was in 
Fart as follows: "The earnest investigations made by 
the competent authorities have not found any fact 
waich corresponds to such an accident. The Imperial 
Government, informing tre American Government of the 
foregoing facts, avails itself of this opportunity 


17-52. 
Rog ee T7745 


TT-57. In exhibit 2057, T. 15042, the 
director of war crines prosecutions, Pacific Ocean 
Areas, Captain (now Rear Admiral) Murphy, reports on 
the basis of his experience in investigating and 
prosecuting many war crimes cases on the Pacific 
islands, as follows: "The pattern of the policy of 
the Japanese Government seemed to be to require and 
permit local military commanders to unlawfully kill 
on the spot all prisoners of war, except certain ones 
wanted for questioning by higher authority or other 
specific purposes unknown." In this renort are 
listed many war crimes prosecutions by the American 
authorities for murders committed by Japanese com- 
marders, including Admiral ABE on Xrajalein and 
Admiral SAXAIBANA on Wake Island.°° 

TT-58. Evidence has been presented that 
Admiral ABE, on his trial for murdering nine American 
Narine fliers who were prisoners of war on Kuajalein, 
on 16 October 1942, in kis written statement said, 
"Because the Japanese military “orces ara directad to 
be in strict order, by *he rigorous command which 
originates in the supreme prerogative of command of 
his Majesty the Emperor ard penetrates from the Emperor 
on the top down to a private at the bottom, the 
Tr-57. 


Fiwary and supreme duty of 2 military man Is 
absolute submission to an order , .. As for the 
nine American prisoners concerned in this case. . . 
I tried in every way to send them to Japan as soon 
as possible. However, a directive was issued to 
me from the Highest Naval Central Neadquarters to 
dispose of them on my island, and I had nothing to 
do tut obey it without ouestion. . . From the 
Jananese point of view . . . there is absolutely no 
doubt I am completely responsible Sor the acts 
which Ceptain OBARA and Lieutenant Commander PAIKI 
eid pursuant to my order and Captain OBARA and 
Lieutenant Commander NAIXI are free from any ro- 
sponsibility. By the seme token, the Highest Naval 
Central Headquarters is completely responsible ?or 
the ects "hich I and the other two did pursvant to 
its directive, ani I and the other tuo ere frea 
frca anv responsibility." The executions were 
reported to 4th Fleet Heecqusrters at Truk. ”" 


TT-59. The witness bastine Sergeant Stewart 


a. 
testified to ristreatuent of American prisoners of 


war and civilians on Wake Island wrere 96 civilians, 


12-58. 
fie asses rekte), 
b. Ex. 2057, T. 15042, 

11-59. 

a. T. 14911-67; Ex. 2034, T. 14934-7. 


testified to the massacre of 14] American prisoners 
of war on. Palawan Island, on 14 December 1944, by 
Japanese army and navy personnel by burning, 
bayoneting, clubbing ard shooting. Knowledge or 
authorization of the killings on the part of higher 
Japanese governmental or military authority was 
indicated.°° 

TT-62, The prosecution has presented in 
cther perts of this summation evidence of Many other 
atrocities which the defendant SHIMADA is chargeable 


with boving ordered, authorized and permitted. 


a. T, 15204, 


including Dr. Layton Shank and air field construction 
vorimen,?* were kept on Wake from its capture on 

23 Detezmber 1942 until 7 October 1943, when they 

sere shot to ĉeath by order of the Islend Commander, 
who vas Captain, later promoted to Rear Admiral, 


SAKATBARA.°" The prosecution produced Zourteen 


| protests and inquiries from the United States Govern- 


ment regarding these eiviians.?° SHIMADA and other 
Javanese defendants in the Movy and Foreign Office 
disregarded these protests. Admiral SAKAIBARA reported 
the executions to the Navy tinistry, Bureau of Mili- 
tary Affairs." 

TT-60. Evidence was presented also of the 
executions of Allied fliers on Chichi Jima, Bonin 
Islands, from August 1944 through March 1945, by 
Japanese Army and Navy officers, some of whom con- 

a. 
fessed to cannibalism following the erecutions. 
Executions were reported to higher neval authority. 

TT-61. The witness Marine Sergeant Bogue 

; 14926. Ex. 2044, -15012. 
Ex, 2049, 15012. 
T. 15001. Ey. 2050, 15012, 
T. 15003. Ex. 2051, 15013. 
15007. Ex. 2052, 15014. 
15008. Ey. 2053, 15016. 
15008. e. Ex. 2057, 15042. 
15007. 


15010. TT-60. 
15011. a. Ex. 2057, T. 15042. 


TI-63. The prosecution has presented evi- 

dence to show that SHIMADA, between 7 December 1941 

and 2 September 1945, while Navy Minister and !inister 
of State, and Chief of Vaval General Staff, and there- 
fore responsible for securing the observance of treaties 
and laws of war for the protection of the lives and 
rights of allied armed forces personnel, and of Allied 
prisoners of war end civilians then in the power of 
Japan, deliberately and recklessly disregarded his 
legal duty to take adeguate steps to secure such obser- 
vance and thereby violated the laws of war. Fvidence 
sumrarized above under TT-5C and following paragraphs 
is subject to consideration also under this paragraph, 
SHIMADA as Navy Minister and also es Chief of the Kaval 
General Staff, and perticularly as the Minister of 
State charged with Cabinet responsibility under the 
Constitution, is chargeable with special responsibili- 
ties in naval matters under Article 4 of Hague Conven- 
tion IV of 1907, which provides as follows: "Prisoners 
of war are in the nower of the hostile government, but 
not of the individuals or corps who capture then.” 

In his testimony both on direct eyarination and on 
cross-eyamination, SHIMADA insisted that prisoners of 
ar vere not a responsibility of Navel Readquarters 


beacause they were reauired to be delivered to the army 


authorities as soon as such delivery could be arranged, 
‘and furthernore, even during the short time that thev 
were supposed to be kept in naval custody, they were 

the responsibility of the local naval commanders of 

the fleets or shore installations where they were held. 
The nrosecution, however, has presented evidence with 
the view that SHIMADA, under the treaty as quoted, and 
as set out in the indictment, Appendiy D, page (1), 

was responsible as the navy's representative in the 
Japenese Governnent ror the treaty protection of priso- 
rers and internees while held by naval commanders or 
other authorities. The widespread policy of mass murder 
and other mistreatment of prisoners of war and of civil- 
lans, as described in evidence, is directly chargeable, 
therefore, to the defendant SHI#ADA. 

TT-64. The prosecution presented evidence 
shoring attacks by Japanese naval personnel on hospital 
ships in violation of treaties. The Netherlands hos- 
pital ship OPTEN NOORT wes attacked and then captured 
by Japanese naval forces, and protests directed to 
Prime Minister TOJO, to Foreign Minister TOGO and to 
Navy Minister SHIMADA were not Marea al Fvidence 
of two attacks on the United States Navy's hospital 
Fhip COMFORT showed thet the attacks occurred on 24 


ITT-64. a. Mxhibits 2065-2075, T. 15,065-86 __ 
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Japanese territory and crossing China seas to targets. 
in Shanghai and Nanking ye also, in 1937, he 
appeared a= a leader in what was perhaps the first 
bombing at‘ack made by naval air power against a na- 
tion's capital, gnen he directed the Japanese planes 
against Nanking. í In 1940 he was directing air 

attacks on Chungking -- attacks so nunerous and so 
severe thet they formed the basis for inferences that 
he intended to reduce that Capital city to dust end 
ranqe In 1941 came tha Pearl Farbor attack by 
aircraft carriers, with SHIMADA, Navy !inister, partici- 
pating ae shown by the evidence, and demonetrating that 
a nem era in sea powar end air power had arrived. 
“hether there new forces and new perile are to be con- 
trolled by international law and treaties for the pro- 
tection of law-abiding and democratic peoples against 
totalitarian aggression and international gangsterion 
is the issue in this case. The decision of this issue 
with respect to SHIMADA will go far toward determining 
thether, in the words of the Potsdam Neclaration, 
“irresponsible militarism is driven from the world,” 
particularly from the secs and the skies of the vorld, 


and "a new order of peece, security end justice" ite es- 


tablished in ite place. 


=66. a. c. T. 34,7409 34,695 
FS rieg 130 


October 1944 and 28 April 1945. It appears that the 
defendant SHIMADA, ajthough he had ceased to be Navy 
Minister and Chief of Naval General Staff before those 
dates, would be chargeable with these attacks to the 
extent that they were a continuation of policies and 
practices which were traceable to the period of his 


official responsibilities. 

TI-65. The evidence against the defendant 
SHIMADA, with respect to his illegal use of sea power 
and air power, marks him as the personification of the 
“irresponsible militarism" which is denounced by the 
Potsdam Declaration in demanding that "stern justice 
shall be meted out to all war criminals including those 
who have visited cruelties upon our prisoners." The 
positions he has held and the acts for which he is 
responsible are a record of militaristic aggression, 
bepinning in China, continuing throuzh the Pearl Harbor 
attack, and through many other "incidents" of blood and 
terror, such as the Indisn Ocean submarine atrocities 
pf 1944, 

TT-66. The evidence indicates that he arsist- 
pd in preparing and eyecuting the first transoceanic 


mbing attack, against Chine, launched ¿n 1937 from 


I-64. b. Exhibits 2058-2064, T. 15,049-62 


(The following piragraphs, not read, 
are as follows:) 
VIII. CONCLU" ION 
IT-67. There is presexted herpwith an annex 
which indicutes the counts of the indictment against 
CIHIMADA. Opposite: tha counts are presented the numbers 
of the paragraphs of this sumr=tion which deal with 
the evidence offered to substantiate each count, 
respectively. In conclusion, it is submitted that the 
evidence fully establishes the suilt of the defendant 
SHIMADA as charged in tha specified counts of the 
Indictment. 
ANN'S 
Paragraphs 
All 
€-17 5-8, 10, 26-30, 31-33, 35, 38 
20-32, 24 5-11, 24, 26-28, 30, 31, 33, 39, 40, 42-49. 
27-32, 34 5-8, 12-28, 30, 32, 37, 39, 65, 66. 
37-43 5-8, 11-17, 20-23, 40, 41, 50-55, 57-66. 
54 5-8, 11-13, 15-17, 20, 21, 50-66. 
ES. §-8, 11-17, 20, 21, 50-66. 
‘te. Sandurky “111 continue for the prosecu- 


tion, if the Court pleasa. 


‘fe adjourn until Mondaey Honday, 1 March 1948 


TE PRESIDENT: 


i worning at 9:30. 
2 


(Theraupon, at 1550, an adjourn- 


INTERNATIONAL MILITARY TRIBUNAL 
ment ras taken until Monday, 1 March 1948 ot z FOA THE FAR EAST zag 
0930.) Court louse of the Tribunal 

a War Winistry Building 
Tokyo, Japon 


Tho Tribunal rot, pursuant to adjournment, 
: 0930. 


For tha Tribial, al] “embers sitting, with 


the exception of: HONORABLE JUSTICE LORD PATRICK, 
[E] 

<pober from the Unitod ¥ingdor of Grest Sritein, not 
LES 


el tting from 0930 to 1600; !!ONORABIE JUSTICE HENRI 


e ZRNARD, Bomber from the Republic ef France and 
DNORLBLE JUSTICE I. MW, ZARYANOV, Member from the. USSR., 
ppt sitting from 1330 to 1600, 
For tha Prosocution Section, same es before. 
For tha Cofcnsa Section, samo as beforo. 
(English to Japanasa and Japanosa 
to English intcrprotation wes made by tho 
langusgo Soction, INTFE. ) 
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at OF Wa CORT: the Intera tiene c28, he servid in th: Japanese Erbossy in Ecrlin. 
NARS “AT: ETUS 


THF PRESIDFNT: lir. Srndusky. 


orcicn Ministry tegen in January 1929 hcn he was 
MR. SANDUSKY: Hey it pleese the Tribuncl, ppointcd Cicf of the Seeond Scction of that Brreau. 
J proacnt th: summry of evidcnee with respect to the fter serving as Acting Chicf of the Furceu fror 
cecuscd SHIRATORI, Toshio. joveah. r 192° to Mry 1930, he wes civ.n full zopoint- 
TRE PRESIDENT: Bcfor: you do so I must wnt zs Chicf of the Information Furccv in October, 
rmnouncc th:t fll th. recuscd tre orcscnt cxccot 93C, snd continuce in thrt position until Jvne 1933, 
UMEZU snd MUTO who crc reprcsent:d by counsel. The chen hy wea ordereG to serve fs Minist:r in Swcdin 
Suezao prison surgeon ccrtifics tht they src 111 ino né coneurr«ntly to handle affairs relrting to Norwy, 
ungble to ettcnd th. tricl todry. The ccrtificrt. enarrk, rod Finl:nd. Ee was releasco fron thrt 
will be recorded rnd filed. iplo:u tic scission 28 Avril 1937 ane on the sam eate 
MR. SANDUSKY: I. THE COUNTS s orderce to rendcr terrorsry Cuty for the Foreign 
m-l. Thc cecuscd SHIRATORI, Toshio, is Ministry in Tokyo cnd wes given! full s:lrry on th: 
chrrecd under the following Counts of the Indictment: faitine List of Ambrssrdors. Ht continucd in th. t 


1-17; 27-32; 34; end 44, cll numbers being inelusivc, 


Militsry Tribunnl for the Fir East is now in scssion. is connection with th. Inforrstion Burreru of th 


it: tus until 22 Scotcmb: r 1938 when h, wes rpnoi ted 
II. SHIAATORI'S Bi.CKGROUND. imbassrcor to Italy. Tho.fh he wes nat officirlly. 
wu-2. The offieizl curriculum vitec of releascd as Anb-ss:dor to itrly until © Jenu ry 1940, 
SHIAATORI scts forth the followine informetion on his nis cetur] service in Italy extended fro:: 29 [cec:bcr 
career thrt will be of -ssistrnee in understending t938 to 15 Septemb. r 193°. After releasc from his 
tnd followings the covrse of the sumecry of cvidcnec,. [tr lion rsstenm nt in Janu-ry 1940, he was placed on 
He entcrcd the diploa: tic service in July 1914 end the Waiting List at one-third salary. He continuà 
servet in oinor diplon-tie posts successively in in this status until h ws releasceé at his orm rc- 
Hongkong, Unitce St:tcs, the Foreign Ministry in juest frou his officicl post 28 hurust 1940 to crible 


Tok! ne China Fron Aurust 1926 until Septcabcr him to acecnt tt positicn as Advisor to the Forcign 
okyo, 7 aina.. 


= $$$ $e 


Minister. Hc resigned irs s.dvisor an 22 July 1941. 
Troc May 1942 until Jum 1943, he was a member of the 
Bord of Dir ctors of the Imp rirl Ruli Assistance 
Politics] Socicty. H, held membership in the Diet - 
fro: Lpril 1942 until his resign tion in Dcecmbcr 1945. 
UU-3. at first: ¢lrnec, the sositions hele 
by SHIRATORI do not seco to herve pliecd him in £ 
position wher. he coulé be r waving forec in con- 
ecivinr or cffectucting th. cnds of thc conspirccy. 
He was mover in th oilitrry s:rvice nor u's h t 
Strtc Hinist.r sh: ring prine rcaponsibilitics for 
erbinct eceisions, Nevirthilcess, it will be shown 
in the course of this sucocry of cvifcnec how hc rro- 
j ctd biascif frou these s¿condrry bests in the 
govcrnantel hicrerchy into thc highcr levels of 
policy dceiaions :nè how he utilized th: fund of in- 
forurtion tnd gr:isap of offairs he sequircd in theac 
positions to becom, of his ayn p raont l choicc, onc 
of the cost <ffictive rn¢ nost poisonous propce:ndists 
for agercssive cxpension. Onc ory well trke thc 
position that his crimes erc thr morc’ scriops beecrvse 
they cid not scck him out, as it terc, by virtuc of 
his vosttion, but r-ther he so «xtinded end distorted 


what nf{pht hive been innocuous functions 23 to bring 


(r-2. a. ix. 125, T. 783, 
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our i eross=cxrrinrtion tit fi” Wes involved in auch | 
por: thrn the mere nhysiec! transmission of such 
strt ments. Ho cdeittcd thrt when ht presontic ta the 
pr:ss pripre snnouncesz. nts of policy he would rely 
uocn othr dinforo: tion in his posses Long Aintcrprcet 
the policy rnd cxol-in ita significrnec. He con- 
fir.ce thit his renev of knowledge Es Chiif af Infor- 
motion wos fir wider thnn thet of reny oth r buretu 
Chi. f bee.use his position requirce hin to rerd rll 
conmuniertions inc docua nts relrting to 211 burceus 
rs-ucll rs to otintrin ec: ily conttet with the Forcisen 
RAEren While ceritting tht he w.s in c vosition 
to evlor or to twist frets in his prescntstions to 
the press, he indignantly denice thot ho cid so, 
scying thrt “rs i: civil scrvént I did hove 2 conseicnec 
in regprré to such eteran Howevi.r, his consci. ncc 
lost its lust. r shen he wis obliged letrir to recognizc 
en crrlicr cduiasion thrt in hindling mett:rs rel: ting 
to cetions of the nilitsry clique h: trisd"to erat 
£s plrusibic :nd cs bircht r surfcec as possible on 
the thines th.y hed donc" , so fs to cov.r up for the 
militery :nd nko both thc “inside public znd tho 
outside worle™ plu-scd with their Peio 
(UU-5. c. T. 35056 


d. T. 35068 


1. Ix. 3595, T. 35065 
f. T. 35006 
f. T. 35067) 
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GIT, ĉonapiri tori: I pertn rship with his | 
fillou defend: nts befor. th: Tribunrl. 

III. AS CHIEF OF INTOAMATION BUREAU, FORE IGE 

MINISTRY. 

UU-4. SHIR TORI's uctivitics in the forcign 
survie. prior to his casignnicnt cs Chicf of the Infor- 
mation Burenu acre routines :nd have no circet becring 
on th, charges brovght recinst hin. The beckground 
rnd experienec he cein.d fro:: four nå t brlf yoers 
in Americ? sr: fror hia two-yerr cssignmcnt in pre- 
Hitlerit: Gerz: ny ĉo point to this fect, howvr, 
waich is not without sicnificenec: SHIRATORI wes not 
thc nerrow-:indcd product of © wholly fcudsl cnviron- 
wnt tht his lstcer hysturieslly inflinnctory sp cch s 
nke hin e=perr to be, 

UU-5. SHIRATORI h's mininizcd the inport: ne. 
of th- Chicf of the Infor:y tion Furcru, known to the 
werld as the "Foreign Office Spok: smn," by chercetir- 
izing the position as snc in which his “m.in buaincas 
weg nothing core then hindine out news itens" to far- 
eign corrsponécnts rror day ta Soe Thourh h 
dismissed the issucnec of stetec nts end d.cl2rct*ons 
of policy by th covernucnt on forcign rffcirs as 8 


mere routinet belonging to his s1ficc, it was brought 


(WG-5, a. Ex. 3965, T. 35031 
“bi sx. 3595, 1. 35031) 
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uu-6. It wrs during thisstrygc of his erreer 
th: t £HIRATORI formed the strong tics thet were liter 
to arkc hin the Torcign Office fevorite of the Aroy 
froup cnd still irtcr the oilitcnt rdvoczte of the 
Cgercssive rins of the nilitarists. after he hrd 
first nocintaincd thet "there ws no csoceicl ncecssity 
for ue to masocirte with rrny officcrs dircctly" rnd 
thet lifison with the zroy wrserrricd on by other 
burtus in the Foreign Minieers o SHIAATORI was con- 
fronted with cn crrlicr cdoission thet in fret he wrs 
onc of Forcign Officc officinls seclccted by Forcign 
Ministcr § .IDIHARA for the spcei2zl purpose of osintain- 
inp lieison with the irony during the Nenchuricn 


“Incident. Though S/IDEHARA cvidcntly cstablished 


such lirison ssa f merns of kecping tbreest of crny 
prchinetiona the ¿rey uscd the dcvice to gct counscl 
tnd suidenee ra to how to justify thcoir cggrossive 

acts before thc Lecguc of Netions in Gcenovwo, cene how 

to prepere for end cnswer fx riern protasts to continucd 
tresty eI Th: t SHIR. TORI lcnt hirsclf 
willingly to this cna tnet he perforzcd velucble end 
suhatrnicl service for the éroy in this rclctionship 


(uu-6. . T. 35071 
T. 35076 


m 
ae 


; 5072 
T. 35073) 


One hes difficulty in rcconciling this 

panul: rity with th: plotters of the Mukden Inciècnt 
fne the congu: st of Hsnchuriz with his nrotcstrtian 
of beine "co faithful votrry" of the so-crlled 
SHIDEHARA diplomacy of concili:tion,. i Such popul.rity, 
fswell as thet letcr suprort he drew fron nilitcry 
circles, clso scens to contrrdict his clcin th: t he 
ars so hiph-pindcd tnd inpartirl] thrt he cven prve 
out telezsrrsns to the press when it ws discdvcntececous 
to hrve then published anrai While lrmenting thst 
the Forcign Office could co little to influence the 
emrse of cyents ont wry or EnotR ENY SHIRATORI pointcd 
to no effort on his own prrt, othr than en app:£l 
et the circetion of the Forcign Hinister to the orcss 
for cooperrtion in the perevful edjustacnt of the situ- 
ition, to keep the press frce fro in infleunectory tone 
ar to keep th nublic infor.«d of the fects cs the 
Forcign Office knew thee to exist in reality. — 

UU-?. SHIRATORI's early decision to rssncictc 
hi self <ith the military group dediectcd to Jercn's 
uricd cxpension is perheps most elerrly shown in his 


tdvocrey sometime before Mey 1932, of Jeprn's withcarcwe 


(UU-6. ©. T. 35072 
f. Ex. 3595, T. 35029 
fe T. 35077 


hit. —— oo —I 
1. T. 35077 


conspirncy, ene hinete it was thz step crrecd hy SHIRATORI. 
Ratcbly, his srgurcnt on the nrttor did not incloée 
the elsin thrt the Lersuc aissprerchendea.the trues 
situction, the clet: of sclf-difense, or the sthr 
4 fenilior Jcponesy protestrtions af the tinc. And 
eerteinly such phrascs wcre not unknosr to thc spoks- 
mrn uha drily issuce ta thr press indism-nt denirls 
of oger ssion tnd cliborate justificetians of Jeprn:se 
wdlitery ection in Nenchuris. This simply illustretcs 
thet every nmerber of thi conspirscy knot why Jaoan's 
4rcy wos in ifrnchurir rnc kniw why Jepan cust vith- 
drr fro the Lerruc. 

W-9. SHINATORI's cxecricnec in e:sting 
“cs olrusible nč cs brizht £ surfree as eossible on 
tbc thincs they fthe croy/ hed asco mrdc it only 
mrturcl th:t he should herve been one of the ar:fturs 
of the drprnes. reply to the ravort of the Lytton 
Co ~.fasion. ú Ister ir redircet cexecin: tion SHIRATORI 
ztt.antee ta codify his -dmissivn th't n. “did teke 
port in crefting the Jepen se Recep by clsining 
thet he Cid nathine more then trenslat. thc document. 
In ansecr to this belitcd chrnge of story, suffice it 


to sry it offenda credence 19 be cskcad to believe 
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frou thy Lereuc of Nntions. Though k: specifically 
denice thit he wosarn “dyoerte of a toe a 
cynvincing evidence wes lrt-r cacuccd waich set forth 
his creuccnt thet Jonenes:: scetinns in Mrnchurta since 
18 Scptcnber 1931 hrd rade it impossitle for Japan ta 
renain in the Lergue of Nrticns ine thet it wes nn- 
rersoprble for th sncell nrtions of Europe to attenrt 
to reetroin eE Herc efrin is th. prraĉox >of 

~ this sclf-proclziined votrry of conciliation ursinz, 
within ct most eight months fron thc initiel cn- 
sleught At Mukding that Joprn renucirte th League of 
Nr tions in order to frre Wirsclf from the restraints 
thet the fzmily of nations brú impasce upon itsvif 
bs the mininun stendcrés of civilized international 
conduct. 

w-8. Inuplicit in the positlon SHIKATORI 

took rcpsrding witherawel fron the Lorgue wes the m- 
copnition thet Jenen's cgeression in Uenchuric was 
elerrly subject to concennrtion by th. Lo^ruc. Egurlly 
inplicit in his stand was the recertsnec of the csn- 
spir:tortel vic» that Jaocn shovld cantinu. ana 
should bresdcn her ctteck on the continent, ith- 
Grrvwel fron th Leagec rnd its restreints wos tm next 
logicr] atip tu be taken in furth<r: nee of the 


(1U-7, a, T. 35082 
b. T. 35081-2) 


thrt the talents of the Poreipn Office Spokes n, 
the Chief of an. imnortent burczu, were confincd to 
the clerical functton of translction. The propusition 
is the more lucicr‘ms when one consicers his cnincnt 
qu: lifiertions to cp: ft such z docurent: He wrs cn 
open rdvoerte of withdrensl fron the Leemucy he wes 
hich in iray frvor; es spok.sern for the Forei“n 
ffico he hrd been justifyine the ilsnchurirn Incidcnt 
to the press of the world; snc, by his own remission, 
ht wes bettcr i:forned on forcien policy mttcrs then 
¿ny other burccu chief. 

UWU-10. The brord sicnificene: of Jeprn's 
ultimstc witherewr] from the Leceuc of Wrtions rnd 
the inp tus it geve to furta ring the conspirrcy hrve 
been discussed in the Gencre] Sunay tion cnd necd not 
be epein considercd herc. But before lervinr SYTRATORI! 
contribution to this uilestone in the conspirrey it 
should be noted thrt his vicws were rceorded the rost 
acrious considerstion rt th hirheat policy-nekine 
levels, SHIMATORI's opinion wes cith.r cxpresscd 
dircetly tn Beron HARADA, of “whose renorts Prince 
SAIONTT relicd in mkinr his inpartcnt decisions, or 
it hee merit such cttcntion in policy circles rs 
to become knewn to HARADA, His ereuncnt for withercesl 


“ss carried to thePritk Minister, cne HARADA plenned 
a a | 


ta-discugs it with INOUYE snd SHIRATORI's prescnt co- 
tefendrnts, KILO cnd SUZUKI, before reporting the 
patter te the e 

UU-11. If it be truc thst the position of 
hief of Infornetion, per sc, wos of lowly stature 
not. involving policy octters, then it 1s cbundently 
cleir thrt by his erneuvcring in the interest of the 
conspirrcy SHIRATORI rrised hinself in fect fer nbove 
the politicrl aediocrity of his position. Thrt his 
activities were crleulctcd to reévencea the conspir- 
atorial eins ory be scen from his persueding Brron 
HARADA in Scptember 1932 thrt the rrch-militcrist, 
Wer Minister ARAKI, be arce Prenier, His ¢rgument for 
such ¢ppointmcnt wis, in bricf, thrt the exchenge rrte 
hed droppee beccuse Jeprn cid not hrve £ strong govern- 
ecnt end thet, thercfore, it wovld be r. pood nolicy 
to hrve ARAKI, who 1s ¢ rcpresentrtive of tha powcr- 
ful niliterists, becone our Prize Ninistcr, snd to 
proceed upon en unwivoring policy for five or six 
yerrs Eara Thus, though serrecly ¢ function of 
the Chicf af Inforu.tion, EXIRATGRi sought to still 
the dissident veiecs in the government thet still 
Spoke out against the army policies in Mrnchurie. It 
CU-10, a. Gx 37634. T. 37603) 
(V-11, a. Es 3764, T. 37604) 


BU-12. Ev_n without co-conspirator AlakI 
ct tha helm SHIRaTOhI was sufficiently pleased vith 
the course tha Japancse ship of stata was teking as 
to be reluctant in Mey 1933 to go abraod as e minister 
or a councillor for tha reason, it is lcgicel to os- 
sume, that he feared ha might lose his infiuence in 
the direction of the government, As recounted by 
Baron HARADA, ‘when SHITRaTOhI was aporoached about 
going abroad, he objected strongly saying, “If I should 
be sant out, there is nc talling as to whot may happen." 
This wo have from 2 moan who tells the Tribunal thet 
his pain function was to pass out news items to forcign 
copewapenacntae ? That te actually did have influence 
which he night lose by going abroad is illustrated by 
the fact that even ss c burorcu chiaf his support ond 
comnectians were strong enough te enoble him to bar- 
gain successfully sith the Foroign Minister regarding 
his preposed trensfar. The account of thè effsir as 
told CO baron DARADA ey Vice woetin Minister TARITA: 
tells that SHINATORI agread to go abroad if ARITs« also 
would be sont abroad. To meet SHIRATORI's terms Foreign 
Ministar UCHIDA wes willing to send his Vica Feraign 
fiinister svay as Ambcasador to England but AhITA, rather 
(UU-12. a. Ez. 3773-A, T. 37640 


b. Ex. 3595, t. 35032 
c. Ex. 3773-k, T. 37640) 


will be obscrved thrt SHIRLTORI corld wcll hope thrt the 
ARATI policy would be "unwrv-ring” beesuse ronths 
previous he hrd bcsun to prepre for the removel of 


possible externrl rcestrrints by working for Jrpen's 
withdrowol fror the Leccue, cs elrercy noteare If 


SHIAATORI die not succeed in promoting the cernficecy 
of ARAKI to lcae thc governncnt, rt lerst his cfforts 


wcrc. rewardcd whan Jepen witherew from the Lerrue of 


Netions on 24 Februrry 1933. 


(UU-11. $ T. 35082) 
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then accept, resigned his position. At this, SHIRATOHI 
folt obliged to resign also, but oftor ecneultetion with 


co-conspirator (2nd ca-defendent) SUZUKI he decided ta 


vided there 411 be no changa in policy." 


accept a post es ministar to o foreign country “pro- | 


IV; PEHIOU PRIOR TO HIS ASSIGNMENT TO ITALY 

A. S§HIRATOK] Becomes Minister ta Sveden 

UU-23. Having oxocted the pledgo that there 
would be no change in the policy of aggression that had 
corricd Jnpan intc end through tro years cf the Man- 
churtan Incident, SHIR ORI took un his post as Hin- 
ister to Sweden. In thet capucity he also handled 
diplometic affuirs relating to Norway, Denmark, and 
Finlond. This assignment whieh lastod until april 1937, 
(although he actuolly returned te Tokyo in Deecober 1936) 
wes uneventful in ao for as the conspiracy is conecarncd. 
The period is important, how:vcr, b:causc it was during 
this tima thet h. wes afforded thu opp rtunity to ob- 
Serva nt close hand the devclopment end risa of Hit- 
lerite Germany. Boing a student of government ond 
heving spont tito yuzra in Germany previously, SHIKATOH I 
could not but divine the charecter 1nd scnse the impli- 
cations und world significance cf the Nazi movement. 


It is not.sorthy that during his three ycars' stsy in 


Sesndanavin, SHIHATORI visited ec-defendant OSHIMA, then | 
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i = a. 
(falitery attnehc, feur or five times in Berlin, and also 


uring this tim the 4nti-Ccmintorn Pact res ecncaived 

nd er-ocludcd. SHIRaTORI did nct rccall any connecticn 
itn the mh tee the honesty of that failura cf reecl- 
ecticd mst ba detcrminod in the light of his revealing 
etter to 4RITs in November 1935.. That axhibit wes not 


'cad in full inta the transcript. 


R. SHIRATOR! Calls for wor with the 
Soviet Union 
uU-14. At the time the lottor to AKITA uss 


itten SHIK TOKI wns Minister to Swodaon end aKITa wes 
a. 
12 }finistcr to Bolgius. In olsbornating his principal ergu- 


ent calling for an immdiatc shondown with Russia he 

lsa revenied his own generel pelitical philusaphy ss 

ne bssud on optrtunism and tho use of force as én 
16 lsnstrument of neticnal policy. Ho ecnnouncos his cen- 


lusions os the result of cxtunsiva reading and study 


i of international situstions during two ycurs in Sweden. 
HIRATORI has groin cistrustful cf the diplomacy of tho 


Fe reign Offica, which he censidors tc ba passiva and 
2 Ca 


a cencilictory and without definite cbjective. Cuneilin- 


23 tion, he asserts, 1s mroly 2 moans ^f diplomacy nnd is 
(uU-13, © ie = 33087 

45 hi T. 39086 

a Ex. 774-1, T. 7882) 
(UU-14, $ Ex. 3578, T. 34643 

hi Ex. 774-2, T. 3° 838 

-or has Pda Fe 


ntcrnal co Opse onca sne TIZMTtE Against some great 
| E» 
1} power." Because cf this, Russia is most desirous 
H 


2| of maintaining peaceful relations with forcign powers. 


3| Therefore, countries that heve any pending affairs 

4| thot must ha sattlaud sooner or later should not idle 
awey this opportuna time, SHIR.TORI states his oosition 
thus: "Fontes heve that the Slavs and tha Yamoto races 
Bust eventunlly fight each other for supremecy on the 
asiatic continent. * * * I belicve that edoption of a 
policy for an instantensous removal of futuro calamity 
at this stage when they sre comparatively impotent is a 


u 
matter which never should be neglected by those who 


12 

3 bear concern for the welfare of the people and the 

14| nation. I an nct saying thotve should unreasonably 

13| f-rco a war agoinst Sovict Russia now, I am only say- 

16} ing that wo should start ncgotiations with her with dae- 

17] termination, not refusing cven war if it is inevitable, 

18| to ahut her out completely from advancing into East 

UU-15. Spaaking of the scope and the urgency 

of this undertaking, he states, "Morecver, it js nec- 
a@ssary that the liquidaticn of relations with Ecviot 
Russia be thoroughgoing in crder to sweep away the 


Uncosiness not cnly for the present but tc bo rid of 


(UU-14. g. Ex. 774-., 
eee E R 


merely technical. If it is te be a prineiple it must 
be thorough, but t: thosc sth: fevor cenciliation as a 
principla ho pusas the question: "Hava they oncugh 
courage to return Manchuria to China, to got reinstated 
in the Longua of Nnataons, and to apologize t: the vorid 
for the crimo?" Thus, SHIPL.TOLI disposad cf ecncilia- 
tion as o possibility that Jepan might pursue in her 
interccurse with other pciers end thus ho cheese the 
path of international outlowry. Stating thst the Man- 
churian Incident w:9 ncthing merc than an effort aincd 
to amancipata the Manchurian-Mongolian tzrritorics 
frcm fcreign influence, he szys that "our future policy 
tewerds China should be ai med solely at tha exclusicn 
tf rutsido influencos . . “ By this he dces net menan 
thet all feraign activities should be oxcluded so thet 
Japen could obtain monopolistic positions but enly 
the sc influonces harmful te Chino "and cansequently to 
Thus, it will be cbserved Japon ond net China 
Would be the judge cf what is harmful te Chino. Crming 
ta his main argument, he says that “among the forcign 
influences that should above all be expalled is that cf 
Rud Russin." ` Sevict Russia, ha argues, ia in that 
state of dovclopment vhcru "sho will immcdiatoly sustain 
{UU-14. d. Ex. 774-h, T. 34340 


c. Ex. 774-15 T, 34841 
f. Ex. 774-i, Ta 34842) 


Gers and worrios from the nerthwest fcrever. 
Therofore, it iz netural that wry may be unavcidable. 
It is necdless to say thet ea diplomat should not talk 
rashly about such matters, but I believe that if ve 
miss this opportumity today, we shall naver have 
another opportunity te oust the Slav peril fcrcver. 

If ve axceuto this teday, I firmly believo that we can 
accomplish it thoroughly with minimum sacrifice ard 
with laast fear cf interferance by third Sonta a M 
gnin, this we have from the self-styled votary cf the 
diplomacy of ccncilintion. On this point it is not 
amiss to note that in writing tc alITa ha nas a less 
ardent apostle of cunciliotory diplomacy than he was in 
his appoaranco bofcre the Tribunal. Ho wrcta, "The 
so-called conciliatory diplomacy was welcomed es a tem- 
porary measure in our ccuntry after the tompost of tha 
Manchurian Incident, but upon reccnsideration it was 


b. 
moroly a slogan having no particular contents." 


C. GHIRTORI Precloims Hinsel¢ an 
Lpostie sf ijeeression 
UU-16. It is submitted that thero cculd nct 
ba a cloorer, mero definite «xpressicn ef aggressive 
intent than tho proposals set forth by SHIns.TOKI vis- 
a-vis the Srvict Union. In addition te the specific 


(LU-15,. a. Ex, 774-4 Ta 7886, P. 10 
yo TPED I her T ee 
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plan with respect to Russia, the dvcument has further + 
importance in that it is the first clear-cut ond un- 
sistakable expression we have in SHIK,.TOHI's own words 
of his whclehearted approval of tha bver-all policy 

of the ccnspiracy, 1.8., thot in saaking her destiny 
Japan should be guided by ermcd opportunism and the 
weeknesses ef her neighbors rather than by poaccful 
negctiations and adherence to treatics, His cynical 
acceptance cf war es an instrument cf netionel policy 
ds grophically illustrrted by his statement that "ve 
must anticipate thet at laest a half or cne year will 
elapse befcro hestilities with Scvict Russia will breek 
out, at the present vorld situetion, during thst per- 
icd, she cannet mrke ample prcporaticns for lack of fi- 
nancial credit and lack cf exchengenbla gcods. On the 
other hand, we can neke edaquote preparations. This is 
the renson why I ccnsider that this moment cf world de- 


a. 
prassicn is the mest opportune memunt." 


again ina 
further stotemnt tc sHITi., SHIL.TOhI ravenled his 
whelly amoral political oppertuniam ond his willingness 
to sclicit support fcr the militnrists regardloss cf the 
marits af their policios, In discussing tha propcsition 
ef wor vith hussin, he atctes, “It all deponds upon 

the disposition uf the militarizta in the nerr futurc. 


(UU-16. e. Ex. 774-1, p. 11) 


D. SHIRATORI Flonds the Private Character 
af His Copspiratorial Acts. 

UU-17. The validity of this evidence, 
chaltengec by the et ansemewns fully substantiated 
by witness YATS6UGI, Kazue, who testifiec that he 
personally made the cop of the letter that is l^ evi- 
gence befora tha rr Seing unable to find any 
sauna gruna upon which denial or repudiation of this 
letter coulc ba busec, anc at tha‘same time recognizing 
that with this letter SHIRATORI ta wrappec himself 
securaly in conspiratorial robes, the defense sought 
to escape responsibility by a plea of injured innocence, 
to-wit, tha letters were "private" -- they were not 
written hy the accused in his official capacity as 
Minister to eaaa 

UN-18. Either by reason of misapnrehension of 
tne Indictment or because of the absence of any excul- 
patory evidence, SHIRATORI's cefense attempted tn 
general to meet specific items of evidence with a 
variety of ansawars such as "the letter was orivate," 
“tha weating was a social occasion," "the conversation 
was personal ano unofficial," "tha speech was not 
officially appravec," “the article was not written in 
(00-17, a, T. 7879. 

b. Ex. 3577, T. 34835. 

e. 7. 34636.) 


If the militnrist*s policy is decided, nc.thing could 
prevent it undur the present circumstances and if 
neither diplomats ner political parties could suppress 
then, why not support their pelicy ond exert our best 


to carry it out? This is my conclusion." 


(UU-16. b. Ex. 774-a, p. 2) 


| an offici?l capicity," et cetera. At the risk of 
co“menting on the obvious, it is observed that $:,12%4- 


TORI was not incicted as Minister to Sweaen or as 
Ambassador to Italy or as Foreign Office Acviser or in 
any other officiak canacitv. He stands incictea as an 
indiviaual charged with certain enumerated crimes and 
ae must ansver for his actions as an individual without 


regarc to the official or unofficial character of such 


actions. It may be noted that objection was success- 
fully made to a question as to nether certain lectures 
were given in a private capacity on the ground that SIE 
any act contributes to the conspiracy or 1s covere 
by any of the charges in the Indictment, it is tu:ateria 
whether he 6id so in an official capacity or in his 
privat; Becactt puree 

E. SHIHATORI Returns to Javan to Become the 
Conspiracy's Spokesman for Totalitarianism. 

YU-19. In October 1936, SHIRATORI was ordered 
to return to Japan anc actually arrivec in Tokyo 
23 Deceuber 1936, but it sas not until 28 April 1937, 
that ne was officially releaseG as ‘finister to Saeden. 
On the same date he was orderec to temporary auty in 
the Foreisn Ministry where he was placed on the 
ambassacoriel weiting list at full pay. de ramainea in 


—Ui=19. a. T. 35010,)  _ 


| 
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thet status until 22 September 1938, wnan he was 
appointed ^ bassacor ta Ital mi SHIRATORI glossec ovar 
tais parioc in his direct testimony by saying that he 
was neither offered nor did he seek an appointment in 
the gowemaent and that he hac practically no contact 
with the Foreign Ministry during this period. , 

UU-20. The fact tnat SHIRATORI may nave had 
no o*ficial functions to perform oaily at the Foreign 
Ministry is by no means an indication that he was in 
political oibernation or that he lacked eoportunity 
to continue working in the interests of the conspiracy. 
Insteac, ois freedom from routine cuties seems to have 
givan him tice to perfect and to urge public accevtance 
of his tnesis tnat totalitarianism was to be the 
Gominant political pnilosophy of tna future, In 
October 1937, ba published an article entitled "The 
Funda ental Significance of Our Continental Policy" 
shich he lauced the new spiritual movement that had 
arisen in Japon simultaneously with the outbreak of 
the Manchurian Incident. Saying that the followers 


of this movement were regardad as being Fascistic, he 


agreed that tha ideology of the movement, in common aithi 


tne new voliticsl philosophy of Garmany, was totalitarian 


and oppossa to Communism anc Democracy. “ie arguea taat 


(UU-19. a. Ex. 3595, T. 34906. 
ne Dawkins 2 te z 


aifferant problem. Lespite the early propaganda efforts 


of HASHIMOTO, Kingoro and OKA‘IA, Shumeai, the Japanese 
paople hac not rallied to the standards of the consi- 
racy in sufficient strength to insure full support for 
tha newborn China affair, To bring about such support, 
SHIRATGRI and his co-conspirators found it necessary 


to chide tha people because they hac not accepted the 


internal application of the new age totalitarianism 
that was being applied externally in Japan's: continental 
policy. So it was, “o submit, that SHIRATORI uncertook 
for tha conspiracy his propaganda warfare at home aithin 
a faw months after his fellow conspirators had launcuad 
tna China Affair with tha Marco Polo Bridge Incidant. 
Uu-22, In March 1938, SHIRATORI again appeared 
in the rola of an apologist for totalitarianisa, 
urging the vaople to recoghize that Japan, Garmany anc 
Italy must presant a unftad front to the world. In en 
article sntitled “Fascism vs. Popular Front," he argued 
that tna reason the Gemocratic countries opoosad th? 
totalitarien states vag the fact that tho latter coun- 
tries wera among tha “"nave-nots" anc, as such, were 
co pealleé to acopt a trend toward axpansionist policias 
ang cestruction of tha status quo that arousad tiie 


fear 2nd hatrad of the "have" notions. Ho refarrad 


_approvingly to Japan, Gurmany 
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Liberalism and Gemocracy basec on individualism wera 
becoming outworn and that the trend to nationaliss anda 
recialism was dgstYnké to continue developing. Taen, 
1n tha most illuminating passage in the article, he 
scolded tne people as follows for clinging to their 


outworn beliefs im the faca of tha new age of totaliter- 


fanism: "It is certainly not a matter for congratwiatior 


nor cons it acc any credit to the Japanese nation that 
no progress is marked in the thought of our peopla tn 
kee» pace with our continental policy which alone goas 


a. 
ahead at full blast." 


UU-21. The prosecution attaches great signi- 
ficence to this particular statement for the following 
reasoni 4s a princivle of gaqvernment, totalitarianis™ 
has tofold application -- internally to a nation's 
Gomestic affairs and axternally to a nation's foraign 
relations. ‘a have already adverted to the fact that 
the Five Ministers! Conferance decision of 7 August 
1936 made the totalitarian policy of the conspiracy 
the national policy of Japan in her dealings with other 
powers, Tae consirators efrected this external appli- 
cation of totalitarianism without going to the peonle- 
at-large for support, but tha internal application of 
such principles to the puraly corestic scene posed a 


|—_(1mts20._a. Ex, 3596-8, 2. 35204-5,) 


thres grastest totalitarian countries of the orld ant 
noted thair union in the Anti-Corfintern Pnet. da ‘wornad 
the “have" nationa against atte=pting to chack and 
suppress the efforts of Japan, Gercany and Italy to 
axpená their national spheres arc na foracast ta:t con- 
tinusa obstruction by the ċemocracias "woule only sarva 
to drive Gcrmany, Japan and It=ly Seyond the bounds of 
thair original Anti-Comintern Fact anc compel tham to 
collaborate in salf-defunse alozg pore general Lines." 
F. SHIRATORI's Propaganda Dasigned to Prsvare 
Japenese People for Aggressive &lliance with the axis. 
UU-23. It was no mera accident of time thet 
SHIRATORI happened to import tha Kazi propaganda lina 
and technique at tha very time that OSHIMA and Riòbane 
trop ware exploring tha possibilities of closer colla- 
borstion between Garmany and IRENE Nor was it only 
hapoy coincidence that hia bublic appeals were pracisaly 
pattarnad to fit the neods of taa conspiracy. Tho 
policy of the conspiracy as exemplifiod in tha Kenchu- 
rian Incident and tha China affair was not without 
Opposition in Japan; raspect for China's soversignty 
anc for Japan'a honor among nations was not without 
acherents. GHIRATORI raalizea tha futility of trying to 


(UU-22, a. Ex. 3596-A. T. 35101-2 
UU-23. 4. Summatien F-1121.) 


TAtEIn any longar t 


Japan's “true intentions" in China were not baing quiata 
sith such opiatas £s the promise of “local sattlament." 
In aycer to marshal support for tha conspiracy it becste 
nacjsassrv to inflara tha Japanass pooplo with imagined 
injusticaa at tha banca of nations thet hac obstructed 
tha progreas of tha conspiracy. This, wa submit, was 
taa conspiratorial rolo to which SHIRATORI chnaa to 
davota bia talants at this juccture. 

UU-24. Wa lay sbucial cmphasis on his timaly 
tbraat in karch 1938 that Gormany, Italy and Japin “ould 
ba obliged to oxtand tho scopo of their oxiating allianca 
(tha Anti-Comintearn Pact) so aa to facilitats concerted 
action ageinst tha powers thot opposed tham. This can 
e-n only that S-iIRATORI “as contributing to tha con- 
spiracy ano to tha negotiations in progress botoon 
OSHTMA and Ribbentrop by preparing tho paop:. for a 
ganara) alliance e#irod at nations and contingznciis 
othar than Russia «nd Japan's olloged fanr of Comcunisa. 
It ia snow in the summtion that Japan'a actions in 
Chine uader thu Anti-Comintern Pact indicata that oa 
for as Japan or the conspirators Were conccrnec, t hoy 
wore not too grattly ftightenad by aither Communism 


a. 
or tha Comintcrn. 


“(uu=24370Sureat ton t= 1805 ——@§£_ 
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W-27. It suffices for prasent purposas to 


Mote thst tne summation coals fully with tha acoption 
af the conspiracy af tha national policy of Janan 
through tha cccision of tha Fivo Ministars' Confur-nca 
of 7 August 1936; with recogrition of tha naed for 
an allisnca with the Axis in order for Japan to pursus 
hor nrogran of axnnansion; “ith tha choice af Gorminy 
as en nally to gnin European support bafora moving south 
accoreéing to tha plan of ? August 1936; ‘mith tha 
wforts of OSHINA, beginning in 1934, to negotinta an 
allianes sith Garm-ny and thsir culmination in the 
aAnti-—Comintcrn Pact and the accompanying Socrot Agraa- 


eant which converted tho vact into a military allienc: 


d. 
àirsctad specifically ag^ħinst tha Soviet Union; with 


tha distortion of thot pact by tho conspirators to 
s. 
axcusa continuad military aggression in China] and vith 


ths onsuing nea Goraman-Japanasa policy of increasingly 
closer oconomic, cultural and political aollaboration. r 

By SHIRATORI Supports Trada Preforanca for 
Gormany. 

UU-28. The OSHDU sumeation daala in some 
dateil with tha controvoray botzcon tha Japnnass Army 
(UU-27. ^. Summtion, F-22-2}. 

ħa Summation, F-99. 

Surzation, F-100-102. 


Summation, F-103-106,. 
Sumeition, F-108-109. | 


DuU-25. SHIRATORI's rise to tho fora as an 
apolog-st for totalitarian principlos snd as a prote- 
gonist of aggrassive union with Germany and Italy was 
not 7ithout at laast attemptad rewarc. It cannot 
Fassonably ba supposed that War Ninister ITAGAKI 238 
unaware of SiIRATORIJs contributions to thoir comron 
cause when ho recommended to Forcign KMintator UGAKI in 
Juna 1938 that SHIRATORI ba apsointad Vico-Foraign 
Miniaton The same racognition of sarvica ranàared 
to tha conspiracy is implicit in thc sinilar rocomman- 
dation to UGAKI by SHIRATOAI's fallow propagandist, 
OXAWA, Shumai. ~ 

V. SHIRATORI ns Armbassacor to Italy. 

A. Background Sketch of Related Activitios 
of tha Conspiracy, 

UU-26. This phaso of SHTRATORI's career 
must b) viawed agiinat the background of Japarega rala- 
tions wjth tha Axia in preparation for aggressiva war. 
Such ralations ane tbair significance aro sat forth 
in tha General Summation, Part III of tha Conspiracy, 
(hersinaftar raforred to as Summation) and will not be 
rancatad haro axcept by referanca when necessary to 


giva full maaning to specific actions of SHIRATORI. 


(UU-25, o. tx. 3791-A, T. 37743. 
b. Ex. 3794-A, T. 37760.) 


anc the govurnpant ragarding tha extension to —csrnany 
of preferential trada treatment in North Cuina. and 
with tho fact that OSHIMA andaavored to alter ~*s 
govsrnmont's opposition to tha army's support =7 G-raan 
panied It ia revealing that SHIRATORI joirs with 
OSHIMA ond the army in favoring the proposed ¢*vision 
of sapoila with tha3ir Nazi partner... In a mamo>=adum to 
his government on this subject, Wiehl,-birsetc> of 
tna Commorcs Trada Bureau of tha German Raich, noted 
thet SHIRATORI had givan his support to the pr=posal 
in en intarvicw on 26 October aA in zis 
raport, iehl obsorvad that while opposition =s prin- 
cipslly among domastic economic circlas “the army wrs 
for it, ciso a part of the Foreign Sarvice, S=—AATORI, 
for r a" This ia only one more of th2 ~any 
inatanc:s that 4111 bo shown whera SHIRATORI =ttaapted 
to projact himsclf into policy-making levala #hovo his 
official position in ordor to bolstar conspirstori21 
moves, It ia obvious that as tha nowly-appot-ted 
Ambassador to Italy, SHIRATORI had absolutely no offi- 
ciel connection, as distinguished from conspiratorial 
intoreat, with tha policy quaation of profcrential 
treads troatmont for Germany. 

(UU-28. 2. OSHIHA Summation Q,-13. 

b. Ex. 3811, T. 37900. 

ca Ex. 3811, T. 37091.) 


spiracy that SHIRATORI was to play as Ambassador to 
It2ly is the course of furthar negotiations to bring 
Girmany, poised for its aggressive thrusts over Zurove, 
and Japan, alreacy involvad in a mjaor war of aggrassion 
in China, together in a military alliance for the 
furtnoranco of their common aggressive aims. Sotb 

tha Ganaral Summation and the OSHIMA Summation recount 
in appropriate datail how OSHIMA and Ribbantrop in 
January 1938 began discussions to strangthen tha Anti- 
Comintarn Pact; how the Japanaso Gonaral Staff approvad 
Ribbantrop's ida7 that a treaty bo negotiated; ho» fros 
tne inception of the nagotiotions the Japanesa Genaral 
Staff advocated and proposed through OSHIMA a general 
elliance aimed at all countries, as distinguished from 
one applying only to tba Soviet Union; how the matter 
wes taken up at n Pive Ministers’ Conference by the and 
of August 1938; and how OSHIMA failee to inform Ribban- 


trop of the full import of the instructions he received 


as a result of the Piva Ministers' Conferonce dacision. 
That OSHIMA, in line with tha advice from tha Gaineral 
Staff, agroed with Ribbentrop in favoring an allienco 
with Grm2ny aimod at nations other than Russia is sat 


forth in the OSHIMA Summation. 
(UU-29. a. General Summation, F-119. OSHINA Sumaition, 


are 
b. OSL ImA Summation GQ-22-25.7  $—_____ 


Mussolini to entər the pact, The fact thst the terms 
-of ellienca discussed by OSHINA in Rome did not rostrict 
tae p2ct to Russia alone and included grovisitns not 
accupt>ble to the Japenese Government is covered in 


Ce. 
the OSHI: £ Summation, 


)UU-31. h, Summstion, F-121. 
c, OSHIMA Summation, GC-32-34.) 


UU-30. Almost within the same waak that the 
Five Ministars' Conference ‘onsidered tha Ribbentrop 
draft of the proposed alliance in late August 1938, 
as previously mantionod, Foreign Minister UGK I off :red 
a. 


SHIARATOAZ the post of Ambassador to Italy. Hosaver, 


becuse ba was not formally appointed until 22 Saptan- 


bsr 1938, ana oid not arrive in Roma until 29 Lacembor 


1938, “SHIAATOAI was not fully activa in tha nagotintion: 
immediately upon his accaptance of the offer of appoint- 
ment. Hanca, continuad referenca is mada to tha acti- 
wities of OSHIMA in thaso dealings in order to arrive 
at the status quo at the time SHIRATORI officially 
took up his cutios in Rome. 

UU-31. In bacoming Ambassacor to Germany in 
O tobar 1938, OSHINA anjoyad, as did SHIRATORI, the 
full support of War Hinistoer ITAGAKI. Refarencea is 
mada to tha surmatinn for the next sequence of ovantst 
G-cmany's cporoaca to Italy to join the alliance; 
OsdIkA's transmittal to the Japanesa Foreign Office 
of tho Garmin dreft of tha treaty writtan by himaalf, 
Ribbsntrop, one Ciano; Foreign Minister ARITA's advice 
thot Japan woule present a countor-propossl; and 
OSHA's trip ta Italy tm mid-December to persuade 
(0U-30. a. Ex. 3595, T. 35032. 


b.a Ex. 3595, T. 35034. 
UU-31. a. OSHIKHA Summation, GG-27-28.) 


C. Circurstzncus Surroun.. 
Sel.ction as Ambssencor. 

0-32, Having traeuc rulet? duvloycents 
up to SHIRZTORI's srriv-l in Rare in Dacurbor 1938, 
we return to his first officinl connection with thisu 
Fatters in ducust 1938. His r cit:l of ths circup- 
stencus surrotnčins the -ffur znl his vvotunl 
neceptance of thy sssizorcnt to Rone is curiously 
eonfusuc. On thy ona henl, be would howe us belicve 
that his sj70intusnt as Arb-sszžor ca th. pencuncy 
af nugotiations rith th, xis fer en cllinnco Wuru 
entiruly unralctud uxeupt in point of tire. He 
tustifiue thet elthourh this urs indeed 2 prometinna, 
hu ot first duclince the offur beesusu he did nnt 
arnt to luews Joprn, zne thet be thn confurred uith 
Prunior RONOYE, who cdvisud hiz to sceupt thu past 
in ordur t+ qucslify for thu sortfolia of Foraicn 
Sffcira in thy futures zni who told hir of the 
possibly rz-orechsrent vita thu lea Only ssc 
natter of crucidility is it irpartent te arte bis 
allcget ruluetancu to secunt thu onst buezusu Italy 
wes in “fcr-cury Europu" an` acs 2 country shout 
which ho ‘mun so little cnc uith ubich Japen bat 
Practieslly nething ta to. Thu absurdity ^f this 
UU-32. a. Ex. 3595, T. 35032. 


oo — 


pose of evtachnent is wholly -~verent ts ths lizht 
ef clase Itele-Jepnnuse reletiens srrintinz fron 
thuir jnint vnien in the Jnti-Cominterr Peet, fron 
Itely's followins thu cxsugle nf Gorron tnd Janer 
in oithtreving fros the Lucu af Nations ens fror 
Itean cant-r11l sn” veenenic rissians to Jepen; - 
“pi, awu 211, in view of SEIRATORI's -nn writings 
te ~orsus‘u the pumila thet Ttely, Goroony an’ Janen 
sierot = caron totelitarion ifcaleyy anc thet as 
“beve not" neticns they sheru easan w=csnsionist 
-ins st the omens: of the Parceira 
U-33. BKIR.TORI sxveifierlly Junioc | 

truth of Gerc-n .. d2ssecor Ott's stotont thet hu, 
SLIRLTORI, “hed tekn up the post of e-bossccor 
suruly in expectstion thet ho unul? suecuouc in eon- 
eludin; cn Itelisn-Jepsnase-Gerarn rdlit-ry allinnes." 
Letur, an eress-uxerinction, he azrin cuniut thet hu 
dent to Rovuw with cny concruty intenticn of dsrormetine 
> trosty thet woul survu cs ths tysis fer thy jnint 
setin aran Jon, Gurrsny, =n” wn In £ thirc 
“unicl ho stated Cufinitely thet he ci“ not je to 
Rare for the puransu ef gutting « i Alitery ellicnce. 


UU-32. he ge 35089 


a 3596-0" T, 3MO1-25, 24. 3596-B, 1703-5. 


UU-33. =. i 3595, 1.35034; b. Ex. 
Eg n 35108; = T. 35109. 


was only ty ceeidunt, ss it nuru, that SHIMATORI uwur 
Docame dnvelve? in the nbortive tripertite nesotictians, 
wo bevy the other sico of SHIRATORI's confusuc nicture 
ef the situction. Ho tustifice thet hue cuciter to 
cecunt the Ambessadorship oftor he hes luserno fror: 
Princ, nONOYE abnvt tho yronesec trecty anc hac con- 
eluded that the pnssitle alignront of Joan vith thu 
Axis Povers wold couso Englene sn Acorice tn mvcify 
thy attitutu they hec Cuvulogo® tower? Janan sinco thu 


Ze 


Manchurinon Inei¢cunt. Hy ruiturste¢ this on cross- 
examin-tion when he errou? thet hu went to Itely 


becsuse he lesrne! of the gossibility of negatictins 


an allinncy with Itely en Gurmeny, which hu thought 
b 


weule contritmtu to suttluoent of thu Cnina Incicunt. 
Po submit that this version of thu effeir is in co- 
al tu arrosPont with our contuntion thet SEIRATORI 
gent to Itcly for the priiw purnose of coing whet he 
caule to foro r nilitary ellinney that wnule in uff.ct 
be a larcod sun pointu? et the hares nf Enslanc sn? 
Amurics tn hale thon ct bey whily Jagan suttile: the 
China Ineicent. It is te be notuc thet tic terr 
“scttlu thu Chins Incicunt" is net so innncunus =s 
ths wars thunsulvus micht sug-ust. It 1s elosr fror 


UU-35. 2. Ex. 3595, T. 35033. 
h. T. 35090-1. 


UU-34. In supert of his eclzino? vemo 
cwerencss of tku siturtion, SHIR/JTORI stzta\ that 
Foruign Winister UGAKI tiS net ovun nuntinn the pra- 
nasvi trusty to iin, mor C412 ZRITZ, Foreign Ministur 
rt thu ticu of his Cegcrture sivu hin sny instructions 
when he lft Tayo Witness UGAKI supportu? SHIRA- 
TO8Its position in this vetter by stating that he hel 
nat thou-ht of ScIRZTORI in connection with tho raect 
-nè thet he het nat ciseussu:: it with hin. However, 
it uss brought out on ernss-exarincttien thet Preniur 
RONOYE, who reeectiuncec SHINATGRI cnc who tolc hin 
About tho clifaney nusotistions in ths first xlsee, 
taok over the Foruign Ministry nortfolio fror. UG! KT 
seven cays ofter SHIRATORI's snnointaunt cs Arbzsaacor. 
‘ecorcinnly, ww subcit thet UGAKI's mnncetion with 
SHIRATORI's suluction wes uninjortent eni rurotu oxcunt 
for the fornelity of eaxointrent. In viow of SHIR.- 
TORI's relationship with Princu XONOYE on this mattur, 
no gipnificence crn attach to the frct thet Farcipn 
Linister RITA 247 nat amplify thu inforuntion 
SHIRATORI hac rucvivec fror th: Price linister hirsclf. 

D. SLIRATORY {ccurts A besscarshin in 


UU-35. “zcinst thes. crotueststions that it 
W-34. >. Ex. 3299) 7.35033; 5. Ex. 3580, T. 34909-10. 


nll the uvicunce thet in reality the shreee necnt 
to esrmplete the revishrent of Cliinuse sevuraignty 
thet bad burun with thu M-nchuricn Incitent anc hse 
sromrussu2 to phot wes then the "Chine Affeir." 

00-36. . If it ig net to bulabor un*uly a 
saint of 2ufunse thet vrs ennfusuc in the first 
instancu, attention is invita’ to thy contra‘iction 
in SIMRATONI's «im letur stetucunt thet whon "the 
nonengrussion neet batwoun Gurnany nnc Soviot Fussic 
wos conelucuc, I ssw no sensu in steyiny any laniur 
in na iT Again, en eross-uxcinstion hu ccoittec 
thet hu dmwitirtoly ruquestuc bis ruesll to Tokyo cs 
sann cs hy sou that thu anssibility of 2 treaty wes 
Cufcated for thu tiru buin; by tha Russo-Gernen Pret. 
In short, thu bole fects ustcblishust-by bis own stetu- 
nunts cru thet SHIRATORI wont toe Itsly tn tssist in 
forming en cllisnce with thu ¢xis enè tien ruturnec to 
Japan tha rocunt be su hu eovl! not secomlish vhrt 
hu hed get nut ta de. 

UU-37. SiIRATORI's zssure? ncivuto zbut 
enllabarstion with the zis is regain ricieulus hy. 
Ott's tulugram to his covurnrunt 22 Noventur 1938 
(bufâru SEIRATORI luft Totyo) Ceserihing CHIRATORI 


UU-36. 2. Ex. 3995, T 35044. 
b. T, 35092 


rs being esneeinlly ~ctive in frvor ef the aati- 
Corintern policy and telling hw he, Ott, wes wark- 

in: throuch SHTRATORI ti influcnco Pronior KONOYE to 
issu: 2 strong expression of ustua: for Gori en naie 
Tos netures of tho Goren anlicy that SLILATORI vzs 
Tvilling ta veve his sovermunt crorsee is tna well 

xn aun to require cit-tion or exsmple, In the sanu 
ezblu, 4bassator Ott notuc thu orabebility that 
RONOYE's cencratulatery telesra: to Hitler rusultuc 
fror this influenca, SHIRLTORI conic? thu truth of 


Ott's rnort, 

E. SiINATORI Enters Won His Dutius in It-ly. 

Wu-38. It wes at this peint thet ShIR/ATORI 
zrrivo` in Row ont enturet retively in full -ertner- 
shi“ in this hasu of tha eensnirscy. The fact thet 
SHIGZTORI workec in oxtrerely cìnso concurt with 
OSHILA in the cun‘uct nf nugoti-tiens will orr in 
the followiny jezus. Even aftur Mussolini's čucision 
ta enter the ellitncu, the nectotistiens continuet? in 
the rosin to b. esrrdict on prdierily with Gurny, 
tou nolicy-.ellin; sertner in the axis. “itnuss 
NAGAI, 1ikiza, testifix tnst "thu Itrlian Governcent 
practicclly lft to Berlin the urttcr ef the Trisertite 


W-37. ^a Ex. 3826, T. 83-5. 
d. T, 35096. SEEE 
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asrt of ShITLTOR1. 

4g valuulcss in sa fer cs th: conspiracy cherzus aru 
emncurne”, since it is ne pert ef thu oresceution's 
ecs. to prava that SHIRATORI nursuzcut Lussalini ta 
hoeare 2 emeonspirctor in thu atterstee alliance. 

It is nvr position that SLILATORI's milt -risus nut 
af th: enns-irstericl cheracter of Nosetistiens of 
-ny “in? with Italy sn’ Guroony for an cllirnee 
sesiet te trouete scoressien an’ out cf SHIRATORI's 
retivities in evnecrt with OSHIEA, Nussolini, Ribbon- 
tro cni the srry rra in Tokyo uncer ITAGANI to 
coneluce “n cli-rut rilitcry cllisnce without the 
roscurv- tions Jsiru by thy Joponesu governrent. 

P. SHIRATORI Epvisions Allirpeu Aree nk 
all N-ftinns. 

UU-40. Thot SHIRATONI wes nnt an incec- 
guct.ly informed ss ta thu scopu nò purpose ef thu 
araposu ` trusty 2s hu would hove the Tribunal belicvo | 
is revuslus in his expressions te Count Ciano, 
Itrlicn Poarcign Linister. In thu 7 Jenunry 1939 
entry in his Sisry, Ciano recercuc tast tnu Jaasnusy 
Ambosscser wes srustly in f-ver of the cllinnes ukich 
ho rezercuc og > uoman te force Grunt Brit-in ta 
cencote "the rany thincs sho ousus ta cll ef us," 5 


uu-40. +. Bx. 3595, T. 35034; b.Ex.499-4, T. 6092. 
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Tresty;" th-t "tSore ws net ruch in the wry Wf vi- 
ehenw of views or neaotictions tutiun the Arbassecor 
an’ wither Muss- ini ar Cisna"; cni tart "th. port 
ie bessetar SEA TORI -lsyos wes enrfinud osinly ta 


uckiny sugzusti ans er acveneing vicws ta th. FPorcifn 


Mirjstry in Tots." | Thus, SLIRATORI's own Cufensu 


ustedlishus th: significnnt fret thet if ho had been 
cantount ta funetion strictly within th limits of his 
offices, he nicht hovo had at this sartieulsr tine ne 
ere than asssimz contact with the nesotistions. This 
only survus te dichlicht our exntunti:n ttet th. cits 
ef the conspircey sno net thu ruquirai.nts of his 
jesition cresi? STAATORI te extun’ his activities 
Leyon? thu It-Lion seinu, Sy cicing cnc shutting 

nt every possibl. turn the cfforts of OSHI ont thu 
arny in Berlin and Toky» to com it thu Japanese 
Government to en all-out militsry cllirncu. 

UU-39. iserly in Jenucry 1939 sh-rtly ofter 
LUIRAVORI srriwul in Raru, iussalini -cvisoc Paboun- 
trop thet Itrly weulc join the proprsec pllisnes. 
Tre cufensu his buun 2t grent pains to presant yviccncu 
ta the effect thet hussnlini's ducisicn te enter the 
pret hee buun nacu inéecentently of influuncu on the 


WU-38. n. Ex. 3587, T. 34974. 
UU-39. n. Ex. =97, T. 6061. 


The Tefense Aes ocphasize:’ tiret this meting ton 
~leec before SLIRATORI wes officiclly ecerecitet as 
Lv-bessccer 10 Janu`ry 1935. The purnase of this 
evilenec, wo assuce, 1s tn suprort n clir: that na 
responsibility e-n cuvolvy uzen SHIZATORI ty rusan 
af srivete an) unofff{eial conversation before his 
forl instellstion 2s Ambassador. The inmatcriclity 
of this kine of ccfunse ovisence has beon Ziseussec 
sbovu. (UU-18 sucrc). 

UU-41. Thero con be no “aru conclusive 
showing of the fret tact fron the very outset SLIRA- 
TORI envisioned cm! wes orepere.. to vark for 2 asct 
rire? st nations ethor than Nussir, Cuspitu thy fact 
that his zovernc.nt iss cette tiny to licit tho 
llirnee to the Seviet Union. It is incrotible thet 
SSTRATORI ucul? hove roun Cisnotehec ta Itsly to 
aerticivatu in nugotintions fer on allisnce withoud 
saru Imowvlatge 7s to what n-tioans dere to he the 
ebjects af such an sllisncc. 

UWU-42, SHIRATORI cenies the truth af Cicno's 
repart cnt beccuse the strtunent attributue to SHIR.- 
TORI wes chcrcetvristic of liussolini's fruquunt chory7cs 
against Engl-nd, SHIRATONY invitos thu Tribuncl to 
belicve thet Ciano Liat setunlly quntu’ Mussolini zne 
UU-40. c. Ex. 3562, T. 34919-21, 


E a ee ee ee] 
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nat binsclf. Ii consist.necy with past exorcessions 
is to te the criterion of 7utuenticity, it rey be 

Jpointed cut in r-ply thet thu stateront in qustion 
is no less ck-reeturistic of SHIRATO.I's own tiraccs 
ag-inst tha “neoy-" nticas, 23 already shown in 
exhibit 3596-4. 

DU-43. If SHIRATCRI lacke? detriluc inferna- 
tion on th: arectess of the negetistions u) te the tine 
ef mis crrivcl, iu urs net len: in 1 morsnce buc^usu 
CSHIM! e-c. fren Eurlin te test aith SHIRATORI at 
San Rane, Itely, in cid-Jznucry 1939, to “iscuss thu 
whole ituna Thus, it 1s only losiecr1 ta nssune 
tert nractic2lly fron the teninning SKIRATONI was 
entirely facilier with the cancut of tho slicnce 
hold Sy OSHIMA snc thu Gerrsn collzberctors 2s is- 
tinguished froz thu sovernient!s cttitucu in Tokyo. 

U-74. Leamvhilc, the prosisuc Jazanusu 
cnunter-pro:osol mntionu: sreviausly acc not yet cots 
from Totyo. I~ answer te his inquiry st thu unt of 
Decer:Syr 1938, OSHIGA ws acvisut thet heecuse of 
uncxneete? cifficultivs with Gursany over no'in, 
n-tians nther then Russiz as sveontsry objects of thu 


acet, 2 mission headud by ITO was being sent fror: 


WU~4?, r, Bey 3595, Te 35036-7, b. T. 35101-2. 
W-65. 7. Ba, 497, Te W72. 


G. SHIRATORI Advises Ciano Not to Accept 
Jananese Counter-Propesal. 

UU-45. SHIRATORI and OSHIMA evidently con- 
cluded that the delay in Tokyo over the matter of naring 
the objects of the pact spelled danger for the conspir- 
ators' plan to hava an unrestricted alliance. Nnly such 
a conclusion would have prompted SHIRATORI to express to 
Ciano his skepticism about the possibility of an early 
conclusion of the alliance or so flagrantly to exceed 
his authority as to state his belief that the Japanese 
counter. proposal would be a compromise proposal which 
he advised Ciano not to accept. SHINATOFI does not deny 
such a conversation but only accuses Ciano of "an unkind 
interpretation" of his words which he remembers as being 
to the effect that he was “afraid our counter-proposal 
woujd be unaccentable to him, but that he did net have 
to take it as the final sofa. We submit that his 
attempted answer ig simply a matter of noting a distinc- 
tion without making a difference and that it in no wise 
affects the character of the evidence. 

UU-4é. The ITO Mission arrived in Berlin late 
in Februsry, 1939, but it had stopped enroute in Italy 
for three or four days to talk with SJ, IAA TORI who then 
followed the Mission to Berlin for joint discussions 


Sa Ce ee ee | y ee | 
a 3494, T. 33736.) 
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Tckyo to canv.-y sn to uxml-in the nolicy enè in- 


ie 


Structions Jccicec won by Jorin. Ott's infor tinn 
fror Tokyo ves thst ITO was bein» sont beccusu of 
SHIRATORI's pn? OSHIHA's anpositian to thu uxrussut 


b 
Cusires of thuir zovuern2unt. " 


UU-44, =., Surmrtion, F-115. 
t. Ex. 500, $. 609°. 


b. 
with OSHIMA. The proposal brought by IT@ provided, 


inter-alia, for secret understanding that Japan would 
not render any military assistance in case Germany ^nd 
Italy were attacked. by countries other than the Soviet 
Union unless those countries had turned r rep ae 

H. SHIRATORI and CSHIMA Refuse to Accept ITO 
Proposals. 

uu-47. It will be seen that this proposal was 
at variance with OSHIMA's and SHIRATCAI's commitments to 
Germany and Italy that Japan approved the draft treaty 
having Russia as the primary object and other powers as 
secondary objects. Consequently, as witness USAiT 
testified, SHIR»TCHI and OSHIM. after deliberate con- 
sultations dispatched a telegram to Tokyo asking for re- 
e Taha That they did more than simply esk for 
reconsideration is seen from Ciano's diary entry of 8 
March 1939 where he reports his meeting with the Japanes 
Ambassador /SHIRATORI/. He reported the Japanese nation 
as regarding the pact as exclusively anti-Russian and 
stated that OSHIM/A and SHIR/.TORI had refused to communi- 
cate the counter-proposal through official channels, He 
said the ambassadors had asked Tokyo to accept the pact 
cf alliance without reservation and that otherwise they 
(uu-46. 

b. Ex. 497, T. 6973. 


—— -er Summation ,—F-122._ —___ 
Wu-47. a. Ex. 3494, T. 33738-9.) 


wculd resign and bring dbout a fall of the cabin t. 
wu-4€. ShIR.TORI denies any reccllection of 
threatening to resign and attempts to answcr the Ciano 
statement by may of reductio ad absursun. Hew, he asks, 
in effect, could the resignation of an arbass-dor who 
nad no political backing at home have affected the life 
of a cabinet or have altered the foreign policy of his 
Government? The falsity of his denial of a threat to 
resign and the accuracy of Ciano's staterent on the 
patter is demonstrated by ARIT/'s report that the Five 
Ministers! Conference of 25 April 1939 considered an 
urgent requcst which had come from CSHIMA ond SHIRATCRI 
for their Or es With respect to his modest claim of 
having no political backing it may be said that SHIRA- 
TCR1 convenicntly forgets the strong support he drew 
from War Minister ITiGAKI and the military machine as 
welt as the fact that he was choscn for his post in order 
to qualify for the cabinet position of Foreign Minister 
at a later date. As for the effect.that the ambassadors’ 
resignation might have had upon the cabinet, we roint 
to Marquis KIDO's fear that their recall might even in- 


fluence peace and order within the nation, As for the 
effect of the amhassadors' threatened action on the 
(UL-47. b. Ex. 501, T. 609€. 

eee, gle T 


they (ambassadors to Rome and Berlin) might say, the 
(Japanese) Government cannot cancel its decision. All 
we have to do is to change the ambassadors if they are 
acing to rush to conclusions and say that the decision 
(of the Japenese Government) will not do." ARITA 
stated further that instructions hed been wired to beth 
ambassadors to do as recommended by the Japenesc Go ‘ern- 
wer: 

I. SHIRsTORI and CSHIMA Succeed in Forcing 
Government to Lodify Position. 

UU-51. SHIR.TORI and CSHIMA were partially 
successful in thcir opposition to the proposals delivered 
by the ITO Commission. Around the end of March or the 
beginning of April, 1939, Japan reconsidered her position 
and sent to the ambassadors new instructions containing 
some modifications. The new draft of the treaty agreed 
generally with the Gemran-Italian draft but provided for 
an explanation intended to reassure Fngland, France, and 
Iroa y In his telegram to Mtt of 2€ April 1939, 
Ribbentrop stated that SHIR.TORI and OSHI, had again 
told Tokyo that this wish of the Japanese Government was 
also impossiblo and that they had again informed Ciano 
and himself only confidentially and not officially. It 
is worthy of note that the telegram relates that the week 


(Wu-50. a. Ex, 3797-4, 973... 
a. Bummestion, F- a 


government's foreign policy, ‘the fact remains, as will 
be shown later, thet the Government did modify its 
position as e result of the obstructionist actions of 
SHIRATCRI and OSHIMA. 

UU-49. These events are further corroborated 
by Ribbentrop's telegram to Ott, 26 „pril 1939, in which 
he stated that OSHIMA and Si/IN“.TORI had received instruc- 
tions as to their government's wish to limit obligations 
of assistance only to the casc of a war-with Russia; 
that both ambassadors had informed him and Ciano only 
confidentially and personally of such instructions; that 
they hed immediately refused of their own accord to pre- 
sent such a fundamental change of the German-Italo 
draft in Berlin and Rome; and that they declared they 
would have to resign from their posts in thc event of a 
different decision of the Japancse Government. This 
corroboration of all details of Ciano's statcment by 
Ribbentrop's independent report is further important in 
relation to SHIRATONI's several attacks on the accuracy 
of Ciano's diary eit 

UuU-50, The completely unorthodox action of 
SHIR.-TCRI and OSHIK, in flatly rcfusing to follow their 
instructions promptrd Foreign Hinister ANITA to reaffirm 


the government's position by saying that "no matter what 


(uso. a, Ex. 3595, T. 35035-8.) 
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previous to this ShIR..TORI and OSHIiA met with Ribben- 
trop in Berlin on the occasion of Hitler's birthday on 


2N Apri’ 1939. The defense has attempted to meet this 
evidence of SHIRATORI's refusal to communicate officielly 
his government's proposal by reference to an entry in 

the Ciano diary of 2 April 1939 in which Ciano notes re. 
ceiving from SEIR..TORI the Japanese answer on tre Tri- 
Partite Alliance. However, this does not contradict 
prosecution evidence that the proposal was not trans- 
mitted Ofricialigee It is not contended that Ciano was 
never apprised of the modification-of the ITC proposal. 

J. SHIRATORI and OSHIMA Hisrcpresent Govern- 
ment's View to Germany and Italy. 

UU-52. according to Foreign Minister ARITA's 
advice to the Emperor on 8 i.pril, SEIRATGRI and OSHIMA 
had not only opposcd their government négatively by re- 
fusing to follow instructions but also affirmatively by 
informing the German and Italian Governments that it wis 
the Japanese intention to fight in the event that Germany 
and Italy should wage wer with England and France, ARITI 
protested that the ambassadors had acted without regard 
to tha wishas of the central authorities ard shat their 


words and actions ovcr-stepped their authority. This 


(UU-51. b. tx. 502, T. 6101. 
c. Ex, 3584, T. 34947. 
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{= corroborated by OSHIlik's admission that he odviscd 


kitbentron that under the revision of the original ITO 


| 
proposal Japan acceptcd in principle the duty of war | 


participation in case nf an attack on Germany and italy 
by countries other tnan Soviet Russia. > 

UU-53. At this juncture, it is important to 
note the singlencss of mind and purpose enjoycd by 
SHIRATORI and CSHIMA with respect to the kind of olliance 
they wanted to bring about. Witness KAWABE, Toroshiro, 
uno was prescnt at the meeting between SHIRATCRI and 
CSHIMA in Italy in the early spring of 1939, testificd 
that the two amcassadors were gencrally agreed on funda- 
mental ideas although there may have been differences be 
of opinion regurding diplomatic technique or procedure, : 
On crosa-ceomination, CSHIMA fixed the timo of this 
meeting as atout 2 April and odmitted that thcy had with 
them the instructions of January 23, which war the ITO 
fAirective, and thu later diructive of 25 Murch, which 
put the Japunecs Compre pa proposal, 4t the nam tine 
he testified that his advice to kitbentron Mipar lie 
Japen mar participation, wbuve-nubad, Was givin a daw 
diya ufter hia muebing with OKIHATONI, Presumably this 
oavice wos in accordance with the modus gperpnd) he und 
BUIKATCHI had agrecd upon. 


-72, b. 7T, 34136. 
SST. oe Ext, N S 7a e 
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ceturlly buen to keep Jrynn fror derling officially 
with Italy nnd Gerieny rnd thus, rs sic hrvo seid, the 
duor veo never completely closed on the kind of en 
aAllience thet BHIKATOKI end OSKILIA visioned ps best 
prorating thc rirs of the conspiretors. 

WU-55. In the faco of SHIRATORI's donial 
thet he cvcr violetcd nany instructions of his govern- 
nt, thero is cruse for wonder why the Five hiniaters! 
Confurence decided to sond the HIHALUMA Declaration 
to Hitler rnd Lussolini through the Italien ond 
Ger:rn Acbossrdors in Tokyo rether then through SHIHATORI 
end OSHIMA, In the light of the rrbessndors! prst 
conduct it seers quite epprrent thet this deperturc 
fro. the forucr procedure wes ndopted to insure thrt 
the Italinn rnd Gernan Governrents would receive the 
pronos=1] officially cven though it Light not ccet 
the personri approvel of SHIRATORI end OSHIMA. 

L. Agnin SHIRATORT prd OSHIMA hefuse to 

rng 
Eurther Concessions 

UU-56. Ott's telegrer. of 27 Bry 1939 to his 
governrent inciestes thet the Arry group in Tokyo 
continucd to press for putomtic cntry into rp strte of 


UL-55. n.Ex. 3595, T. 35,040 
8 b.Ex. 3000-4, T. 37,809 


K. SkURATOK] ane OSHINA Push Jepan learer 
to All-out Eilitary Alliance 

UU-54, The surration describes the effect 
thet the recelcitrence of SHIRATORI and OSHIHA hed on 
the situation in Tokyo where there hed nlways existed 
sore differences Of opinion as to the conduct and 
scope of the negotiations. Their obstruction?" 
tactics kept the door open, so to speak, for continued 
pressure by var Minister ITAGAKI and others acong the 
conspirators tho favored outright ciliteary nlliences. 
Continued confcrences resulted in the conprorise 
eubodied in the so-called HIRANUMA Declaration of 
4 Mey 1939. In bricf, thet decleration providcd that 
Jepen vould support Italy end Garrany even in the cast 
of en ntteck by a nation other -thean the Soviet Union 
end that such support would be political nnd «conoric 
end, to the oxtent possible, military. hilo Japan 
was not in n position nt thet tino to offur prectice) 
end cffoctiva milftery aid, such supoort vould be 
wl ved thh etreurstrnces porid ito Th da entirely 
ftir to amy thet thia furthur conovgeion refldetud 
in the HIHANUMA Deolaration rasultod fundesentelly 
fror the éclays forced by the opposition of SHIRATONI 
end OSHIiA. The net effect of their actions hrd 


a. Sur. ation F-126 


wer nerina i ENEA na o Dene, e A ee 
the Five Kinisters! Conference of 20 liny 1939, which 
iede ntry into wer rgrinst knglend end Frence dependent 
upon thc circumstances et the tire and which the Arry 
opposcd, wns telegraphed to the rrbassrdors in Kone 
rnd Berlin, but again SHIRATORI, in concert with 
CSEILA, refuscd to transiit the decision es instructed. 
Thrt this high-hended conduct on the prrt of SHIRATOHI 
end OELL'A conbincd with Arry insistcnce to produce 
results frvorable to the conspirrcy is evident fron 
the fret of the Cabinet decision on 5 June 1939 rgrecing 
to perticipete in r Gercen wer agrinst Englend rnd 
Frenec with the reserv;tion thet Japan should herve 
the right to choose n favorable ins 

UU-57. Nespite the fret thrt the conspirators 
in Tokyo end SHIRATORI end OSHII-A in Rore rnd Berlin 
hed succeeded over r period of ronths in forcing tho 
governrent to pbendon first one stond end then enather, 
the goverm.ent's crpitulrtion to the conspirators "ss 
too long deleyed. The circurstrnces surrounding the 
conclusion of the Non-Aggrcssion Pect between Gert eny 
rnd the Sovict Union on 23 August 1939, its f-tnl effcct 
upon this fhese of the Tripartite negotiations, rnd 


UU-56. a. Lx. 3746, T. 37.409; Ex. 3203-A, T. 37,628 
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OLtIia's refuse] to file r ti:cly protest to the 
Ger en rection in concluding the naet is outlincd 
ia ts Saraton T 

UU-58. The sumrtion furthcr traces the 
course of developucnts folloving the Russo-Geri-n 
Pact and shows thet the teriinetion of the triprrtite 
negotirtions wes to be only r tcrporrry defcet of the 
conspirstors' alrn to join the Axis in r drive for 
vorle ao inntian The ncgotirtions during this 
S’srgc resulted in one conclusion of transcendent 
irport-nee--nriwcly, the conviction thrt Axis nssistence 
uns necessrry for thc successful scttlerent of the 
Chine Incident, which in turn vould pnve the rey for 
the ultirnesta pccomplishrent of the conspirecy's 
cherished Her Order in Erst Asin. The fret crerged 
fror. these ncgatirtions th-t Gernrny wes interested only 
in e strong tilitrry nliionce rircd rt cll nrtions, 
since only such r pret tould further her avn progrri) 
of aggression. It is pointe cut in the summation 
thet the validity of our chr-rge of conspirrcy is not 
effectcd by the fret thet some of the conspirrtors 
Judged thet the time ves not rive to yield to Germen 
deionds in this respect, "thet these negoti-tions 
substentirlly ndvenced tle conspirrey in the scnsc thet 
U-52. â, Summation F-128-9  _——— 
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MARSHAL 07 THE COURT: The International 
Military Tribunal for the Tar East is now resumed. 

THE PRESIDENT: Mr. Sandusky. 

we. SANDUSKY: K. SHIRATORI's Attempted 
De*ense of Conduct Hebutted by Evidence. 

UU-59. SHIRATORI makes several submissions 


calculated to justify tho so-called abortive negotia- 


tions and his participation in them." Because of 
the high importance of this matter, his contentions 
will be treated “ith some particularity. 

UU-59a. Tirst of all, ^e tells us, he did 
not want the vact for its own sake but only as a 
diplomatic maneuver to forca England and America to 
withdraw support from China so that Japan could 
conclude tha Incident. Evan if it were true that he 
had no other motiva in mind, we submit that his 
attempt to coerca Britain and America to abandon 
Chira in her resistance to Japanese agerossion would 


not constitute a defanse since his actions were 


still designed to further the over-all conspiracy. 
The desire to conclude one phase of conspiratorial 
action cannot be accepted as justification for enter- 
ing another phase of the conspiracy. The evidence, 
hovaver, shows that he was not willing to regard tne 


w-59. ws 
a. EX. 9595, T. 35040. 


they settled nany prcliidnary vatters, even though 
friling finel rerlizrtion, is seen froi: the rererkeblc 
specd vith which the ultirrte cllirnce wrs concluded, 
ps will bc shorn subseauently. Through these derlings, 
Jeprn, Gorreny rnd Itely found thenselves in brord 
rgercecent as to the gemcrr) neture of ossistence erch 
could render to the othcrs in their rosnective progrni's 
of expension by foree or thrert of force. 


THE PHESIDENT: We will rccass for fifteen 
{\hereupon, rt 1045, ep recess was 


token until 1105, efter which the proceed- 


ings verc resuzed rs follows:) 
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alliance as merely a diplomatic device, as will ba | 


seen from his oppositian to the announced intentions 
of bis government to settle the Tientsin Affair in 
June-July 1939 on the basis of concessions offered 
by Great Britain.’ . In his owr. words SHIRATONI told 
how he remonstrated ith his government on two occa- 
sions when it appeared that Foreign !inister ARITA was 
inclined to deal with Great Britain in terms of 
peaceful negotiations, Ha declared “is position as 
follows: “In order to establish a new order in 
China today we must drive out from China the old 
order which is represented by Britain. Therefore, I 
believe that Japan should conclude a treety as soon 
as possible "ith Germany and Italy in opposition to 
Britain and France."°- Thus, it is clearly demonstrate¢ 
that SNIRATORI was not satisfied with simply the 
frvits of diplomatic intrigue and that he actually 
wanted a pact arainst Britain and Trance for its own 
sake. His contention that there was no opposition to 
the Government's policy in attempting to limit the 
proposed alliance to the Soviet Union looks more 

than strenge in the light of the evidenca discussed 
in this section of this summation regarcing the 
U-59a. 


a. T. 35112-5. 
b. Ex. 2294, T. 16045, T. 35115. 


succassiva acts of obstruction on the part o 
S2TAATORI, OSIMA, ITAGAKI, and the army group. 

In ciscussing the nature of the pact, SETRATORI 
careftily limits himself to the text of the treaty 
and dismisses as a "trivial matter" the months of 
controverse that raged over the secret accessory 
reservations regarding Britain and France. It is of 
no consequence that the public text contained the 
conventional provision for defense against unprovoked 
attacks by nations not narty to the pact since the 
real purpose of the pact end the true intentions 

of the parties are to be read from the accompanying 
secret agreements proposed by each party, Though 
SEIAATORI confines himself literally to saying that 
the text was a "weak and harmless document," he 
invites the inference that the treaty as a whole, 
which would include the secret reservations, was 
never anything more than."weak and harmless." To 
dispel any illusions on that point it 1s sufficient 
to refer to the final concession in the Cabinet 
decision of 5 June 193 that Japan would enter the 
war against Britain and france provided she could 
ehoose the time of entry." In our view, his state- 
ment that there was early agreement on the text of 


uU-59a. 
pare Se 616 T6903 RE Sera a a a 


41,772 


dn no instance did he eyer act contrary to instruc- 


tions. Though his sense of duty to the conspiracy may 
have distorted his sense of oficial decorum, the 
fact rewains that his conduct called:down upon nim 
the wrath of his own Emperor, saying that "it was an 
in*ringement upon his supreme authority for the twa 
ambessadors abroad /SHIRATORI and OSHIMA/ to express 
/Jepan's/ intentions of participating in war, a 
matter sith which they were not concerned. . ." F 

VI - CONCLUSION OF THE TRIPARTITE PACT. 

A. 

Continue Working for Alliance. 

UU-60. The ink was not more than dry after 
signing the Russo-Gerran Pact, figuretively speaking, 
shen SHIRATORI requested his recall to Tokyo bacause 
as he says, "I saw no sense in staying any longer in 
Europe."*" So determined was he to leave the ground 
that had become barren for the seeds he had come to 


som that he insisted upon his recall four times before 


h. 
it was finally granted. This was no matter of idle 


pioua on SAIRATORI's part. He stated his reasons to 
von Ple.3en, Covncilor of the German Embassy in Rome, 


vith a straightforwardness that was not exhibited 


YU-59b. bU-60. : 
f. Ex. 379fb, T. 37784. a. Ex. 3595, T. 35044 
b. Ex. 223, T. 16006. 


the treaty, as distinguished from the secret 
reservations as to operation of the pact, is without 
significance. 

UU-59b. SHIRATORI's submiss‘on that the 
reservations rroposed by Japan in regard to England 
and *rence were largely accepted by Germany tells 
only a small part of the story. But no one, save 
OSEIMA or ITAGAKI, knows the rest of the story better 
than SZIRATORI. "a refar to the successive moves 
by which these co-conspiretors forced their govern- 
ment to recede one by one from the reservations Japan 
had sought to include in the ITO proposal in Febru- 
ary 1939°° in the April modification of the ITO 
proposal o in the HIRANUHA Declaration end counter- 
provosai in Vay,°" and in the crovning but belated 


concession in the 5 June Cabinet decision.4 Far 
from being a defense of any kind, the fact that the 
parties did come closer to agreement is eloquent 
testimony of the effectiveness of the opposition of 
SY IRATORI and bis fellow-conspirators. In view of 
the evidence on the subject," we scarcely need 
dignify by answer SHIRATORI's bland assertion that 
supra. e. UU-40, 45, 47, 49-52, 56, 
supra. supra. 


supra. 
supra. 


before this Tribunal, when he told him that he belonged 
to a circle of Japanese that had been trying for a 
long time to induce their government to conclude an 
alliance with Germany. Since he had been unable to 
realize such an alliance, he was returning to Japan 
because he believed he covld be of more use in pro- 
moting gn alliance there than he could be in Rome," 
In this conversation he was simply reaffirming what 
he had previously told Mackensen, German Ambassador 
in Rome. In reporting their conversation of 2 
September 1939, Mackensen stated that SUIRATORI 
expressed.the opinion that the fall of the HIRANUHA 
Cabinet gave promise for successful continuation of 
the stalled negotiations for rapprochement with the 
Axis Powers. SHIRATORI told him that it was for the 
very purpose of being able personelly to work more 
effectively than was possible in Rome that he was 
‘returning to Tokyo. ` 

UU-61. In the same report, Nackensen said 
that SHIRATORI world particularly welcome an oprortu- 
nity to have a detailed talk with the German Foreign 
Minister on his homeward trip. Presumebly, this ras 
to be his first major step in carrying on for the 
uUu-60. 


c. Ex. 2232, T. 16004-5. 
d. Ex. 2232, T. 16003. 


conspiracy from the point where the government had 
terminated the negotiations. The defense has sensed 
the significance of this cesire to talk over matters 
nith Ribbentrop, as is evident from SNIRATORI's 
attenpt ta reverse the situation so as to place the 
request as coming from Ribbentrop to him through 

von Plessen.“ àdditional evidence has served to 
čisnrove the SHIRATORI version of this incident. The 
seqtence of events now appears to be this: On 2 Sep- 
tember 1939, S!IRATORI expressed a desire to Mackensen 
to talk vith Ribbentrop on his way home.” Mackensen 
apparently acvised Berlin of the desire because on 

4 September 1939, Weiszacker, German Secretary of 
State, tired Mackensen to “inform SHIRATORI that the 
Reich Foreign !inister will gladly see him at the 
given tize in Berlin.” This has none of the appear- 
ences of a request from Ribbentrop that SHIRATORI 
return to Japan by way of Berlin in order that 
Ribbentrop night see him. On the same day, 4 Septen- 
ber, von Plessen reported that when he saw SHIRATORI 
and mentioned to him his wish to speak to the German 
Foreign Minister, SHIRATORI replied that his travel 
plans were not yet definite Here again, there 1s 
yu-61 
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feylla of tha Rasso-German Pact, SFIRATORI was quick | 


to sec the necassity oŭ avoiding th. Charybdis of an 
‘premediable rupture with Germany because of the pect. 
SHIRATORI himself related to von Flessen that rten he 
received word of instructions to OSHD!A to file a 
protest to Germany's action in concluding the pact he 
telephoned Berlin in order to prevent the protest 
action if possible. He was rot able to reach OSHDIA, 
but when OSHIMA returned to the Embassy and found 
ners of SEIRATORI's telephone call he then reported 
to Tokyo that he considered the protest inopportune .?" 
uu-63. SHIRATORI admits that he once more 
attempted to counter his government's instructions but 
explains that he felt sorry for OSHIMA and thought it 
too cruel to make him “drink boiling vater.""" We 
cbserve that his intention was commendable as a 
gosture of friendship but that his explanation is 
not persuasive as a piece of evidence. As for his 
unsupported claim that ho suggested to Foreign 
Ninister ANITA that he present the protest himself 
to Arbassador Ott, there is ihis to be said: It was 
obvious that a delay in filing the protest would rob 


the protest o^ much of ita sting. Even if ARITA were 


-€2. 13 
miés: Ex. 2232, T. 16006 ia a. Ex. 3595, T. 35045. 


no indication of the request having come from 


Ribbentrop. Finally, on 9 September, Hackensen 
cabled Berlin that he had informed SEIRATORI, in 
accordance with Weiszacker's telegram of 4 September, 
that Ribbentrop would see him, but that SHIRATORI had 
in the meantime dropped the idea of returning via 
Siberia. He expressed SHIRATORI's regret at not 
being able to sea Ribbentrop again and said that 
SNIRATORI was planning to ask Ambassador OSHIMA, wha 
was to come to Rome in a few days, to transmit to the 
Reich Foreign !linister what he, SYIRATORT, had wanted 
to state to him personally.” Detailed attention has 
been given to this particular incident not only for 
the purpose of establishing SHIRATORI's determination 
to continue a kind of private negotiation with the 
Gercan Government but alsn for the purpose of demon- 
strating the convenient character of SHIRATORI's 
recollections and of his attempted distortions of 
contemporaneous reports on his activities. 

B. SHIRATORI Attempts to Balk Japanese 

Protest of Russo-German Pact. 

U-62. In his effort to chart anew the course 

of the conspiracy after it had run aground on the 


uuU-6 
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willing to depart from the usual cinlomatic nrocedure 
in this instence it would have a“rorded some delay; 
if he were not willing, which was more likely, there 
would still’ be time lost in the forwarding of new 
instructions. 

UU-64. In his talk rith von Plessen, 
SFIRATORI in effect gave a blue print of the form 
his future activities to revitalize negotiations with 
the Axis would take. Always the oprortunist, SHIRA- 
TORI saw that changed circumstances had created the 
need for amicable adjustment.of Russo-Japanese. 
relations. Ee told von Plegsen of instructions sent 
to the Japanese Ambassador in Noscow to approach tha 
Russian Government about a settlement of panding 
problems. S'IRATORI expressed the opinion that the 
only way to secure a nonaggression pact with Russia 
yas to do so through German mediation. He had further 
proposed to OSHIMA, on his own responsibility and 
vithout instructions from Tokyo, that he, OSHIMA, 
should request Germany's good offices in this matter. 
In speaking of the European conflict that had just 
broken out, SHIRATORI observed that England had sup- 
planted Russia as the chief enemy to be beaten. He 
rearfirmed that the basic policy of Japan was to 
establish a New Order in East Asia and noted that this 
involved the expulsion of England from China. 
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‘mks. In his cable of 9 Septender 1939: 
Ribtentrop outlined to Ott his discussion with OS BINA 
teçardinp further development of German-Japanese rela- 
tions. Pibbentrop pointed out that Japan's fate con- 
tinued to be linked with Germany's fate, that victory 
by the derocracies would put an end to Japanese ex- 
pansion ard take avay her position in China, that 
settlesent of Russo-Jaranese difficulties would enable 
Janar, to extend her power in Yast Asia and to pene- 
trate to the south. OSHIMA agreed with Ribbentrop's 
statements and zaid that the Jepanese army was doubt- 
lessly in favor of an understanding with Russia and 
there was prospect of this move being made a part of 
Japanese foreign policy. “4bbentrop then told ott that 

| SHIRATART would soon raturn to Tokyo and would also 
nrk along the lines of German-Japanese coaperation 
that he had indicated. SHIRATORI dismisses his assur- 
ances to the Germans as being mere diplomatic niceties. 
If that be so, then it 1s indeed strange coincidence 
that SHIRATORI's activity upon his return to Japan be- 
came in all ways a fulfillment of these earlier assur- 
ances. SHIRATORT returned to Tokyo on 13 Mectober 1939 
and was officially released from his ambassadorship to 


Italv and placed on the ambassadorial waiting list on 


ment that had risen against Germany by pointing out 
that bath Germany and Italy were still offering friend- 
ship to Japan, and that Japan must respond to their 
overtures, Ye thought thet by careful maneuvering the 
“uropean war could be developed in favor of Japan. Fe 
cssured the people that there would be a German victory 
and hence there would be no danger for Japan in fight- 
ing on the side of Germany. . 

10.67. feain in December 1939, SHIRATORI 
carried an his propaganda program with an article on 
the necessity of a German-Italy-Japan Alliance. He 
rent back to the thene of “have” and "have not" netions 
that he had borrowed from the Nazis in his propaganda 
attack in March 1938, ee inean to éxhivat 59A NEE 
edmitted that Japanese foreign policy calling for an 
adjustment of the status quo to improve the lot of the 
“have not" nations was actually established when Japan 
embarked on her continental policy with the Manchurien 
Incident. Pe assailed those people who were hesitating 
as to whether Japan should continue her progran for 
establishing e Few Order in East Asia and also those 
wha wanted Japan to devote herself entirely to the 
China affair. — 

UU-68. bd. By. 2234. T. 16036-43 


W67. a. T. 35101-2 
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9 Jenuary 1940. 
C. CHIRATORI Tries to Pecover Public 

Suprort for #1liance with Axis 

ur-66. after his return to Japan, SPIRATORI 
wected no tine in reinstating himself in his old role 
as rpokesman for the conspiracy. Fe admitted giving an 
intervien to the press immedietely after his arrivel 
tn Japan in which he spoke in favor of the old alliance 
policy even though the government hed ceased. negotia- 
Ceana He then begen a series of lectures and articles 
of vituperative character dasigned to shape public 
opinion in favar of the program of aggressive expen- 
sion visualized by himself and his co-conspirators. 
Since this program could be realized only by acting in 
concert with Axis aggression against the democracies, 
SHIRATORI's consistent theme was that the battle against 
western povare was as much Japan'« battle as it was 
Cerreny's and Italy's. In an address in November 1939, 
“PIRATORI spoke on the attitude Japan should take toward 
the “uronean war. Fe defended Gerrsny for having 
brourht about the failure of the tripartite negotia- 
tions cnd said. Jepen was in pert responsible because 
ehe had sought to settle the China affair by coopera- 


tion with Fritain. Fe attempted to counter “the resent- 


W-£6. a. T. 35092. 


D. SPIRATORI “orks for Downfell of 
febinet and Continues Cooneration vith Serman Frbaccy 
(U-68. SHIRATONI's activities were not limi- 
ted to his efforts to mold public opinion in line with 
the aims of the eonspiracy but included political 
mechinations to bring about the downfell of the ABE 
Cabinet because of its distrust of collaboration with 
the axis. On 31 Tecember 1939, Ambersador Ott report- 
ed to the German Foreien Winistry that Japanese affili- 
etion with any of the Puronean’ power groups wer not to 
be expected for the time being under the present cabi- 
net. He said that according to the views of smbasse-— 
dors OSHIMA and SHIRATORI "mho sre working hard for 


the overthron of the present cabinet, tro or three 


trensitionel cabinets would be needed to bring about 
e 


such a change of courre." . Ott's telepram of 23 Janu- 


e~y 1940 reporting his endecvors to bring about the 
release of some German Netionzls ‘ho bed born orrested 
again shows £FIRATORI acting in his self-sppointed 

Tole as unofficial counsel to the German Frbessy. Ott 
mentioned that he wes employing tactics correspond ing 

to the urgent advice of Ambessadors OSHTMA and ©HIRATORI. 


“he relative unimportance of this incident serves to 


W606. a. %. 3503-4, T. 33940 


erphasive the closeness of SHIFATARI'e cooperation 
vith the German "mbassy. 

U-69. SHIRATORI wes never lang absant fron 
the propagande front. In Februrry 1940 he again took 
tre rostrum to discuss the Soviet-German coalition 
end its relation to Jepen., Once more he celled for £ 
trecty kith “ermeny end Itely in opposition to Rritein 
end Frence, end once more he defended the Germen ac- 
tion in the pect rith “Tussin end suggested thet Ger- 
vPny could medizte Russo-Japrnese problems. Pytolling 
the glories of Germany end Itely and citing the mili- 
tary power of the xis, SPIRATORI werned the people 
egeinst anv Jepenese compromise with the old forces -- 
Sritein end France. about this time, lete February 
1940. the “uke of Koburg ceme to Japen accompanied by 
“einrich “tehmer, Ribbentrop's Speciel “nvoy. This 
trip ses ostendibly made for the purpose of bringing 
“erman felicitations to Jepen on the occasion of the 
260Cth Anniversary of her founding. +a report on 23 
Februery 194C from dtt end Stahner to the Cerman 
Secretery of Stote told thet Stahmer had seen OSHI“, 
FHIRATORI, end atherr end hed found them "in an un- 


f. 
chenged friendly attitude end rendy for every support." 
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ing the feer thet unless Japen did something ebout 
joining forces rith Germany, there was danger thet 
Germany vould dispose of the Asietic colonies of the 
Allics without regerd to Japan. Fe then bereted those 
who were misguiding Japan by favoring Pritsin and 
imerica instead of Germany end Italy. In arguing that 
Cermany ated consideration to Japan, SHIRATORI pointed 
out thet Jopenese-Amer ican wrengling over the China affrir 
hed made America unable to participate in the “uropeen 
conflict. Tho fact of SEIRATORI's continued drive 

to bend puplic opinion to the desires of the conspiracy 


is again illustrated ty his advocacy of a non-eggres- 


sion pact nith Russia in an interview given to the nes- 
le 


peper Yomiuri. 
YCRAT Cabinet. 

U-72. àt the same time SHIRATORI wes elsa 
working to accelerata the possege from power of the 
trensitional cebinets he hed previously eeen as being 
necessary before effiliation with the Aris could be 
eccomplished. n 18 June 1940 SHIRATORI gave e speech 
et a round tebla conference of the League for the 


Consummation af the Sacred Yar in which he discussed 


WU-21. a. Be. 2234, T. 16053-6 
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UU-70. On 12 June 1940 fAmbessador Ott wired, 
hiv government thet the Embassy was still trying to 
stir up anti-American feeling among the Japanese people 
ty influencing the press and leading political personali- 
ties. Ott said that he himself hed expressed to politi- 
cal leaders his opinion thet the interests end ectivi- 
ties of Americe in the Pacific made a conflict between 
Japan end America unavoidable in the long run. Fe 
sdded significantly that "in confidential cooperation 
-ith the Embassy, Ambassadors OSHIMA end SHIRATORI 
end circles closely connected with them had operated 
in the seme Arent The defense has attempted to 
ispeach this telegrem, es well es many other Ott tele- 
rems, by an ey parte statement from Ott in question 
rnd answer form. Because of the vide scope of the 
ett interrogatory, it will be treated separately at e 
Jeter point in this Aon 

UU-21. In order to illustrate tha joint 
endeavors of the German "mbassy and SHIRATORI to in- 
cite tha Jepanesa people Ott might rell have. pointed 


zD the contemporaneous publication (June 1940) of an 


trrticle by ASHIMATORI discussing the trend of the wer. 
This time SHIRATORI approached the problem by eypress- 


=:20. ^. ™. 516. T. 6152-3 
b. =. 3579, T. 34849-904 
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41,785 
the necd for: reorientation of Jenen's foreign policy. za 
lərrly indicrting that the reorientetion he hrd in 
zind -as en ellience vith Cerreny., he expressed feer 
that Jepen hed elready missed the opportunity. He 
isrid that he could mot entertein eny hope for a chanfa 
of policy "es long see the persons who posed the propo- 
sition af o Jepen-Geraeny-Itrly militery ellience re- 
main to hold the ministerial posts in the canner 
On cross-eraminetion FHIRATORI denied that there vas 


eny instence of his opposing the policy of the YONAI- 


“|ARITA Cehinet end he elected to heve no recollection 


f this speech insinuating the need to overthro” the 
b. 
“ONEI Cabinet. 


P. Ex. 3820, T. 37994-5. 
We To 35123: 


WU-73. Thi sucnation dcseribcs how the 
group in Japen friently to Geruany desirce that a 
aew governa:nt be fortcé under <ONOY. which vould 
-w.intzin or inercase tension with the Toota 
anA explsins how the fnll of the YONAI Cabinet was 
brouzht =sbout on 16 July DaS The su atian also 


scts forth that thc succeeding KONOYE Cabinct adopted 


rapgrachesent vith the Axis as its foreign policy and 


čcseribcs the initial steps taken to reopen alliance 
ne sotiatians vith Genny In press interviers both 
S!IRATORI and OSHI.A hac aporoved sATSUOKA's appoint- 
nent an” expressc? the_selvcs as cxpccting a ner 
forel3zn policy ta A 

UU-74. Ever uineful that a reorientation of 
foreizm policy in the dircction 2f an alliance with 
Gor:.any coul be nore ¢esily acconplished with pub- 
lic support taan rithout it, SHIRATORI used a forus 
nectins in July 1940 to eaphasize thet Japan vust 
necesscrily join the course followed by Ger-nny <ne 
Italy. He pointed out that Japan had alreaty ecidcce 
G.roany anà Italy by weakening Britain's and France's 
position in thc Oricnt an? by checking the United 


W-73. 
a. Suu z.tion F-133 
b., Swz.2ztian F-130 
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UuU-76, Both for the purpase of establishing 
SHLwTORI's nembership in such a coiriittee and of 
de-onstrating the falsity of Ott's genial, we refer 
to the testinony of ARIMA. He state that on 22 
August 194) (the cay preceting the date of Ott's 
report) he vas no:tinatca es a nenber of the Arrang- 
in, Coucwttce for the New National €tructure and 
that the Imperial Rule Assistance Associetion was 
latcr or;anized on the basis of the report of that 
eo.cittec. He further sai that SHIRALORI was anong 
those originally invited to serve on the E 
we reject as unreasonable any suzgestion that Ott 
vas not fully avare of this widely ħerclĉed nove to 
reforr Japan's internal structure along totalitarian 
lines. 

G., SHIRAIORI Becomes Advisor to 
Foreign hinister. 

UU-77. The ner zovernncnt of Prince: KONOY!, 
SATRATORI's lonz-ti..€ political patron, did not fail 
to reward his ycoman services. So strong ras 
SHIRATOAI's pasiticn, es he himself admits, that it 
ras ruriored he youl? be the next Foreign Miniecer ce 


Though this 271d not cone to pass, SHIRATORI was able 


HEZ: a. Ex. 3592, T. 35,020-1 
» ae Cx, 3595, T. 35,047 


| States in forcing her to concentratc her power in 
the Pecific. He lauented on the fact that soue 
lesfers in Japan were still trying to inprove rela- 
tions vith the Untted States and rebuked then for 
following o course contrary to Geroany's AT 
F. SHIRATORI Helps to Establish New 
Totelitarian Structure for Japan 
UU-75. SHIRATORI's zealous service as A pro- 
ponent of totalitarianiso tas recognized by the new 
governient an“ resulted in his appointuent as repr- 
sentetive for foreign affairs on n coutissian of 
notional lea@ers thet was established in August 1940 
to prepare the adjustnoent of state affairs on an 
authoritarian eet In makinz a report of this to 
his govern-ient on 23 August 1940, Ott noted that 
the conaissian consisted mostly of followers of the 
reforn novenent nnd of the policy of cooperation 
with the axis Powors that was constantly deuandec by 
this refor elevent. In his interrogatory, Ott 
atteapted to repudiate his report, which was con- 
texporancous with the incident, by piolning that it 


vias based on erroneous information, 


2234, T. 16,056 


54a, T. 6297 
35744, T. 34877-8 


to inform Ott within two wees of the fornation of 
the new cabinet thet he had declined the post of 
Vicc Foreign ifinister but would be appointed Advisor 
to the Foreign cinister, a position in which he be- 
lieved he coulà exercise a far reaching A 
He was.in fact appointed as advisor to the Foreign 
ninister on 28 August 1940. 

UU-78. SHIR:TORI has gone to great lengths 
to persuade the Tribunal that tnis position was only 
a sinccure, that he had no functions to perforn and 
that inportant docutents were hi¢den fron hio. In 
the light of attenčcing circuzstances, ve suboit thet 
this contention falls vith the weight of its own 
unreagonablencss. The picture of a tan who had con- 
tributed as largely to Axis-Jopanese accord as SHIRA- 
TORI had, ang the picture of a political pensioner 
fron whou it was necessary to hice details of nezoti- 
ation with the Axis si'ply do not fit into the sane 
frane, It vill be rencmbered that even before the 


cabinet was corpleted KONOYE, MATSUOXA and TOJO had 


Crarvn up a foreign policy that conforned in all ways 


to the policy SHIRATORI had been preparing the Japan- 
a 


esc public to accept. Significant also is the fact 


UU-77. b. Ex. 538. T, 6265 
c. Ex. 3575, T. 34,949 
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thet ‘in the facc of wholesale dismissal of senior 
@iplo:ats in o-ler to secure the new foreign policy 
asainst intcrn21 opposition SHIRATO I not only was 
not fis.iisse4 but Ħzs raisec to the position of 
A¢visor to the Foreign Minister. This Position care 
ric€ Shin-Nin rans, which was the hi;hest in the 
official nea A further fact nilitatin:, azainst 
the claim that MATSUGKA celiberately sought to rele- 
Zate SHIRATORI to the linbo of Siplomtic inactivity 
is his appoint::ent within the save reek as Foreisn 
Office Representative on the Preparation Cocnittee 
for the IEAA. 

H. Conspirators Finally Achieve 

ailitary Alliance vith Axis. 

UU-79. The decision of the Four dinisters' 
Conference of 4 Sepiecber 1940 and its approval by the 
Lisison Conference of 19 :eptenber for the initiation 
of conversations avoni Gersany, Itely an? Jepan for 
strcnsthenin;, thi Axis, the sicnificance of the Acci- 
sion an% the steps tazen to icplesent it are dis- 
cusse* in the suiation.” The successful conclusion 
of the nevotiations an? the character of the resultant 


ua-78. 
b. Te 35,235 6 
a UU-75-6, Supra 


tion F-14}-6 


EHIRATO VI of the German desire to si.n the Peet in 
Berlin an’ that this probles was taien up by rstSUOis 
et a conference betrecn MAISUOKA, MATSUMOTO, Ott, ani’ 
Stshecr on 4 feptemocr 1940." Two days ofter the 
conclusion of the Pset, on 29 September 1940, there 
2ppearcd in the Tokyo Asahi Shi.ibun an cuthoritative 
explonantion of the Pact by SHIRATORI.” In duc course 
SHIRATORI, the “Advisor of the Foreijn Minister when 
the Tri-Partite Pact as conclude’," an? for a lonz 
time "the principel e“vocate of inti.:ate cooperation 
with Geray r was avarced the Great Cross by 
Germany in recoznition of his services reletin, to 
the conclusion of the 1ri-Partite rset, 


gU-81. In the face of this evidence, 


SHIRATORI Aisclaims any conncetion with the ne jotia- 


a 
tions for the Tri-Partite Pact an? is supportec by 
b 


the pitocss, SAITO. In view of SHIRATORI's consist- 
cnt cntesavors for the conclusion of an alliance with 
Gercony -14 Italy, this is, on its face, an astound- 
in; contention. fAccorfin; to SAITO, ENTRATORI's con- 


tribution to the Tri-Partite Pact w-s a winor trans- 


w-89. 
; 31458, %. 27,937-9 
a 2233, ‘part vil (not reac) 
coxa 1272, T. 11954 
tx. 3538) 7. 34, *96c. ix. 3579, T. 34,893-4 
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es x as 
Tripartite Pact are also note in the summation, The 


suumation likcwise eals with the defense contention 
that the treaty was in fact an instrunent of Penco 
uU-80, We have seen that the Tri-Partite 

Pact which crowned SHIRATORI's work of many years 
was concluded approxirately a nonth after SHIRATORI 
was appointed advisor to the Foreign minister in the 
2nd KONOYE Cabinety - a position which he accepted to 
exercise his influence on Japan's foreign ne 
LATSULOTO, rho returned to Tokyo in order to be nade 
Chief of the Treaty Bureau of the Foreign Office at 
the very tive of the Tri-Partite noelia OAE con- 
piled innediately after the conclusion of the Pact, 
an official record of the process of the drafting of 
various docutuints and their relation to each ieee 
In this official record he credited OHASHI, SHIRATORI 
and SAITO with the initial plan for the Tri-Partite 
ealan which is in Eea That the draft- 
ing of the plan did not exhaust SHIRATORI's part in 
the negotintions is shown by a further entry in this 
official record steting thet Stohner inforned 
PBs ation P-147-9 HESS 35995, Te 35,069; 
c. Summation F-150-1 Ex. 32771, T. 34,949 

b. Ex. 534, 6265 

c. Ex, 3144, Ta, 27,983 
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l-tian job. This is reminiscent of SEIRATCRI's 


ecrlicr elai’ that he ha2 nothing to čo sith the 
Inpance. reply to th: Lytton Report except to trans- 
Lote it. It seems inceec a stranie fate that re- 
duce”, SHIRATORI to the role of 2 nere off-staze 
translctor et the very denouerient of the plot in 
yhich hc ha? previously playca so prominent c part, 
SHMaTORI's an¢ SaITO's contentions are supporte 
only ty their own ad hoe state::ents at this tlie 
yhile they are opposed by the contemporary report 
prepare? by MATSUMOTN who incorporated this report 
in his testi::tony before this Tribunais It nay be 
note? that no reeson is eevanced by the acfense as to 
vhy MATSUMOTO woul? have dcliberatsly falsifier fects 
by statin; that SNIRATORI, SAITO an2 OHASHI authorce 
the plan if thet were not the case. 

UU-92, In vier of the importance of the 
matter, it nay be justificd to anzlyze SAITO's testi- 
nony somev:hrt in detail. In direct testimony he 
statt that he saw SIIIRATORI almost daily in the A`- 
visor's ounrtcrs in the Yoreizn office; yet, in 
cross-exarination, he voluntcerc’ the information 
UU-81. r. a FER T. 34.960: T. 34.931-5 


d. supra 
res aias T, 27,983-4 


SEC Ra Era bre ee a Im 


41,794 


that SHIRATONI while Aivisor to the Foreizn Office 
b 


her-ly went to the Farcign Office. Thrt this con- 
trotiction was not an inadvcrtcnt slip of the tonjue 
May be scen fron the fact that each stateent sup- 
porter, the point the witness vas making at the timc, 
Tne evasive character of SAITO as a witness is 
further *econstrate? by his rcfusal to admit thst 
SHIRATORWI was a stron; advocate of 2lliance with the 
Aus Hor he couli be unaware of that fect in view 
ef the stream 3f propazanda lectures ang writings 
thet poure? forth from SHIRATORI on the subjcct and 
at th. sane tice be in such close touch with SHIRa- 
iNRI's activities that he could state to the Tribunal 
vith cathecratic certainty that SdIRATORI never saw 

a certain cocw:ents; naver had conversation with a 
eccrt2in person, never gave a¢vice on certain i:atters, 
ct cetera, is inceec a mystery, aj5ain, 5AI10's assur- 
ances to the Tribunal that SHIMATORI “was by no: cans 
ac a@vocate of Jepen's southwar? acvance" is #ircctly 
cantradict-@ by SHIRATORI's emphatic espousel of an 
eZvancs to the south in his public pees 


SAITO's belief zhat SHIRATORI was not a Ger: .anophilc 


y3-32. 
b. 
ERN 
da 
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siors that they are ell one and the sce, Thus, the 
e€vieécnee ecstroys beyonce a doubt SAITO‘: atteapt to 
explain away the conflict in his two statecents anc 
rib: it his credibility as a witness, 
VII. PERIOD AFTER TRI-PARTITE PACT. 
A. SHIRATORI Tries to Unite People 
Behind the silitary Alliance. 
Ou-84, The conclusion of the Tri-Partite Pact 

Ny no ucans brought abatenent of SHIRATORI's activi- 
ties as the conspiracy's propagandist for the glories 
of Gerann aris and the excellence of Japan's alliance 
with the Axis. In Novenber 1940, he rewrote an 
‘ticle originally publishe? in June 1939 in vhich he 
citec Geroan victorie; as proving the spirit of 
totalitarianiso and the final ¢ecline of liberaliso 
ami denocracy. He again pleaded for positive action 
in concert with Gcroony and Italy to establish a new 
vorl order. Once aora he recounted the contributions 
J-pan had nade to Geroan attainments by keeping the 
United States concerned with problems in the Pacific, 
Disposition of the colonies of the Allies in the South 
Scaa vas again a Datter of concern to SHIRATORI be- 
cause, os he sai, "we, in establishing a New Order, 
do not mean to confine its area only to China." 


UU-83. a, Ex. 2234, <. 16,063 
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and that SEIRATORI thought it was no less objection- 
able to be pro-Axis than to be pecsangla-Barare cer- 
tainly draws no support fron the inflanonatory speeches 
and writings of SHIRATORI that have already been 
cited. We have already noted that SAITO stated that 
the only connection SHIRATORI had with the Tri- 
Partite Pact was to translate into English the 
prcaoble of the treaty which SAITO had erafted into 
Japanese by Lir, wATSUQKA's oriens When confronted 
with his earlier testinony -- significantly not in 
the SIIRATORI phase of this case -- that the English 
text of the preanble was written an? proposed person- 
ally be ur. MATSUOKA, he went into a long explana- 
tion stating in effect that there were three drafts 
of the preeoble: MATSUOKA's original draft in Eng- 
lish, SAITO's translation of it into Japanese, and 
SNIRATORI's re-translation-into English which be- 
cone the final E Yet, a conparisan azong 
WATSUOKA's draft as quoted in SAITO's earlier testi- 
on the draft of the preauble as it appeared in 
MATSUUIOTO's official record in its original foro, 
Annex a ang in its final forp in the Tri-Partite Pade 
iige 3588, T. 34,963 f. Ex. 3588, T. 34,960 

R. Ex. 3143, pp 5, 6 (not read) and T. 29,968; 34.984 
1, Ex. 3143, pp 5, 6 (mot reac) b. T. 34,985 


j. Fx. 3145A, T, 272,997- 
x EX, 2145A, Annex 20 cane read) and T. 28,916 


Thus, SHIRATORI continue? his advoency of the con- 
spiratoriel plan for southware expansion, 

uu-84. SHIRATORI sgain served at the altar 
of tie alliance in Decenber 1940 in an article en- 
titled "The Three Power “cet and the korld of To- 
Dorrow." ¥ith great praise for tne recently con- 
cluded pact, SHIRATORI extollec the spirit of the 
totalitarian States and painted in glowing colors the 
raforaation that a victory for the New Order woul? 
bring into the world, 

uu-85. In attempting to brush aside the 
juportance of his writings and harangues, SAIRATORI 
again takes refuge in the faniliar defease that they 
were unofficial, person: interpretations and argu- 


a 
rents. We refer to our previous treataent of that 


TP ig His statecent that he is not conscious of 
ever having put forth any special effort to unite the 
nation behin? the Axis leaves roo Sor considerable 
wonder as to just what purpose SHIRATORI haè in sind 
in devoting hisiself so assiduously to spcaking and 
writing on the subject. If the Pact znjoyed the 
uncnivous acclaoation hc mentions, thcn ve observe 
that he is not without great crecit for his pert in 
uwu-84. c. Ex. 557. T. 6405 


U35. a. T. 35,950 
b. UU-18, supra 
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having so carcfully nurtured public opinion to grow 
| 


hamo a 


in that dircetion. If, as SHIRATORI clains, the 
Pact's enthusiastic reception obviated the need for 
further salcsnenship on its behalf therte nonctheless 
remained the nee to prepare the Japanese people 

for the progran the conspirators rere to carry out 
by ceans of the Pact. It was to this end, we subnit, 
that SHIRATONI continued his diatribes against the 
zenocracies, his specious justifications for treaty 
violations, nn? his insistent denands that Japan 
avail herself of thc best opportunity in all history 


to rive denocratic nations fron Asia. 


received from > YIRATORI pertaining ta an attack on the | 
tFoviet Union.” 

UU-87. Though he had been incapacitated to a 
degree by illnass, pHIRATORI assured Ott in Julv 1941 
that urman his recovery he would advocate an active courge 
for Japan and he told Ott that he reparded Japan's entr 
nto the war apainst Russia as the most important goal, 


pHIRATORI has taken particular exception to this incrim 
He admits that Ott visited 


> 
inating item of evidence. 


him at his seaside cottage in July, but denies a 
recollection of the conversation. He asaures the 
Tr'bunal, however, that the conversation "could never 


have been such as his cable to Berlin would seem to 


sugrest." Ott, io his interrogatory, attempted to 
mininize the inportance of this event by describing his 


visit on this occasinn as a casual, informal one, whic? 


he aade on his wav home one day. It is most signifieant 


that the interrorator asked several questions designed 


ta establiyh the visit as a social meeting having no 


official inmrt, but he did not once ask Ott wrether 


bis retort of tHIRATCRI's statements on that occasion pas 


A. Ex, 800, T. 7968 


8x. 1113, T. 10157 
te 3593) T. 35051-2 


UU-86. &HIMATORI's efforts ir pressing for 
military actinn against the democracies is reflected 
in Ott's report on the general situation in Japan in 
January 1941." Ott cited the demand for an attack on 
tingapore made by activist circles under the leader- 
shin of SHIRATORI and Admiral SUETSUGU and with the 
sunport of the voung officers’ group and individual 
high leaders of the Army and the Navy. The imp-=>tance 
af this demand will be seen from the fact that military 
specialists of the Germany Embassy in Tokyo made a 
special research stud» of such an attack on Singapora. 
Also, in January, FHIRATORI and OHIA discussed with 
Ott the advisability of German recognition of the Wang 
Ching-wet FOCARE. The fact that they both found 
understanding for their views from the Foreign }inister 
indicates that tHIRATORI did, despite his denial, advise 
with HATHUOKA on diplomatic matters. Later, in March 
1941, sHIRATORI's particiration as a war planner was 
again mentioned by Ott, who quated him as stressing the 
need to tie up the British Pleet.° Additional evidence 
of «HINATORI's clase collaboration with the German 
Enbas3y is seen in Mtt's report of June 1941 of rumors 


tmy-56 
a. Ex. 562: T, 6429-34 
b.’ "x. 3828, T. 27990 
c. Ex. 576, T. 6476 


true and correct. tince it was in connection with 

this particular telegram that SHIRATORI undertook a 

general challenge of the Ott reports and in so doing 
relied upon Ott's repudiation in his interrogatery, 

it seems appropriate at this time ta deal in some 


detail with the Ott testinony. 


B. Ott AORT coangration 
re the Gernan Embassy. 


0-88. In his ex parte statement in questien 
and answer form Ott verv agreeably dismissed, repudiated, 
denied or otherwise attempted to explain away a number 
af his reports which had been used as prosecution 
evidence and which were presented to him for comment 
by the interrogator. Defense relies on this testimony 
as complete refutation of that part of the prosecution 
case linking tHIRATCRI to the conspiracy by reason of 
nis ‘collaborstion with the German Embassy in the prepar- 
ation, planning and waging of aggressive war. We take 
the position that this testimony wholly fails as refuta- 
tion because Ott's present recellections are not entitled 
to tha credibility merited by his reports made contempor- 
annously with the happanings related; because of incon- 
nistencins and mis-statements within the interrogatory; 


uu-87 
c. Ex. 3579, T. 34849-904 


nd because of contradictions süpplird by other evidence 
‘Bhich supports or confirms the original reports that Ott 
ow ses to impeach, Exanples in support of this 
sitien are set forth below, 
w-89. In his circuitous effort to discredit 
xhibit 1113, but without denying the truth of his re- 
rt, Ott agreed that his visit to SHIRATORI in July 
04] was an incidental one and was not a special trip 
n hia official cepacteeee The fact of the matter, as 
rought out in rebuttal, was that Ribbentrop was so - 
concerned about the health of Gernany's good and valuable 


3 July 1941 to 


friend, tHIRATORI, that he cabled Ott on 
etermine and to telegraph a report on SHIAATORI's true 
tate of health. 71th respect to +HIRATORI's continued 
fforts on behalf of an alliance after his return to 
talv in December 1939, it is notabla that the interrog- 
tor did not pose a direct question whether SHIRATORI 
iid or did not continue his work to create supoart in 
Japanese circles for an alliance with Gernany. Carefully 
avoiding the direct issue, he asked whether tHIRATORI 
nok part in German—Japanese-Italian negotiations after 


thia return from Italy. Ott likewise skirted a comnit- 


-8a 
a. T. 10517-8 
b. Ex. 3579, T. 34884 
c. Fx. 3829, T. 37992 


an alliance with the Axis and ratumned to Japon shan 
his expectations auffered a temporary OnE NAKS 

Ott's observation® in connection =ith exhibit 511" 
that HIAATORI did not take any active part in further- 
irg German-Japanese relations, is completely at odds 
with his own reports at that time, as well as other 
evidence already discussed, particulerly evidence of 
addresses and articles praising Germany and urging 
eollaboration with her.* Attention is invited to the 
fara of questioning mapiarade! with respect to oxhibit 
m6” wherein Ott had reported mHIRATCRI's cooperation 


with hip. The interrogator did not ask whether Ott's 


repart of cooperation was correct. Ha asked only whethe' 


thev cooperated under any plan or ogreemant, Finilarly, 


Att evaded saying that he and +HIRATCRI and OFIHA had 
in fact worked together and said onlv that there wos no 
Agrecment., This does not answer or discredit anything, 
fer the prosecution does not contend that there was any 
aipned and sealed formaal instrument of agreement. 
UU-91. Att's attonpt to repudiate’ axhibit 
s48” has bren discussed above,” The careful phrasing 


wU-90 


(-35-6, rupra a. T. 34877-8 

T. 34871 o. 7T, 6296 

T. 6241 UU-75-6, +upra 
I-66 ,67,69,71, 

72,74, +upra 

7, 14672-4 
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nent on the issue and answered merely that official 
negetiations were terminated upon the conclusion of 
the Russo-German Pact in August 1939 -- a fact never 
disputed hefere the Tribunal. In answer to the several 
statements made by. Ott that he had no official relations 
with SHIRATGAI and that he saw him only occasionally at 
social meetings or in a private capacity, we repeat 
our previous stand that conspiracv is consriracy, 
whether it be conducted over canares or over an office 
eased The absurdity of this defense could not be 
tetter illustrated than it 1s in cxhibit 3628° which 
tella that SHIRATORI gave advice to Ott on an official 
matter at a "quite private farewell breakfast" that Ott 
gave for OrHIMA. 
Ww-90. Ott's coanente on oxhibit 2138” 
does nothing more than confirn that ITAGAKI did in fact 
connunicata directly with SHIRATOAI and OSHIKA as 
reported, and rebuts ITAGAXI's denial that he did so." 
Hia anan on oxhibit aga” is valueless in view of 
SHIQATCRI"y sdmissicn that he went tn Italy to conclude 
‘80 wU-90 
~~ da Ex. 35979,.7T. 34854; a. 34865 
.Ex. 3579, T. 34856, 34869, b. 15744 
34874, . 34879, 34BE4, 34891; c. T. 30497 
UU-18 Supra: d. 34866 


T, 34990 ei cona, 


af. the e ere exhibit 562° is erain 
significant. The interrogator did not ask conc--3rning 
the accuracy of @tt's report of demands by activist 
circles under +HIRATORI that Japan attack Singv-==ore, 
instead he asked onlv shether the conversation= on 
shich Ott based his raport were official talks. Ott's 
statenent that hè was not offorded proof that -=JRATORI 
was a leader in such circles is likewise value—=ss for 
it is nat a denial, that FHIRATORI did in fact ~xert 
leadership in such a group. In answer to Ott’s denial 
that #HIRATORI eyer furnished news or informata-nan to 
the German Eeraeay en we refer to tho many tele=manms 
alrendy discussed, in which Ott cited #HIRATOZT as his 
informant or advisor. 

UU-92. Finally, attention is inviteé to the 

irconaistent position Ott has taken with raspect to 
the isportance of tHIRATORI in the Japanese pelitical 
scene. Four times in the course of his statement” 
Ott explained that he mentioned SHINATORI's eceperation 
in order to lend weight to his opinions in Ritoentrop's 
mind and in arder to convince Ribbentrop that ze, Ott, 
had contacts in influential Japanase circles. (This, 


of course, is no denial of the fact of cooperat‘on.) 


13-9) yu-92 
a. T, 34£78-9 a. T, 14863, 34873, 
a. T. 6429 34874, 34201-2 
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On the other hard, Ott attempted elsewhere in his 
etaterenta to minimize the importance of tHIRATORI 
ir. affairs of State, and even concluded? that SHIRATORI 
bad not merited the Great Cross which Germany had 
bestowed on hin after conclusion of the Tri-Partite 
Pact for his service in promoting GermanrJapanese 
Agee We subtit that Ott's contemporaneous estimate 
of SHIRATCRI's influence in political affairs is 
deserving ^f far greater credence than this latter- 
day change of heart on the subject. 
C. SpIRATORT's Illness No Bar 

to Continued agitation For 

Aggressive Action. 

UU-92, The defense has presented evidence 
tending te show that SHIRATCRI was hespitalized from 
mid-April to mid-“av 1941 and that he was not completely 
recovered from his illness until after the close of the 
vear.” No proef was adduced shcwing that his illness 
was in any way responsible for any porticular act which 
Fte relv upon as being an instance of conspiratorial 
action, In the absence of such a showing it is 


inconsequential whether eHIRATCRI enjoved perfect 


uj-9? 
T. 34899-000 
T. 34993 
EXI 1272 Ts 2135) 


. Fx. 3592, T. 35004 


desire far acticr desipred to strip the democratic 
“have” naticns of their vested rights and to drive then 
nut of Asia. Though limited ta comparative inactivity 
ty illness in the contt.s preceding Pearl Harber, 
SHIRATORI could still enjoy his full measure of credit 
for tre deeds of that dav. As wns true of the Tri-Partit¢ 
Fact, Fearl Harber, with its catastrophic corsequences, 
was net conceived in a day ar in a month or in a vear, 
but had Leen germinating since the start of the censpir— 
acy t^ icpress on all pesples a New World Order nf 
Nazi-Japanese cesign. Theugh SHIRATONT fired no shat 
and released rc bawb in the war of his choice, his hand 
is nonetheless evident in the bluenrint of that war. 

We have already seen his early and continued espousal 

ef tetalitarian ferms and actions, In October 1937, he 
preclaimed the new age of Nazism in the West and rebuked 
his ccuntrvmen for their failure to accept campletaly 
the new philosovhy.° Mavirg closer to the conspiracy's 
ultimate aim, in March 2939, Le tried to justify can- 
tirued sutlawry by ridiculing the demecratic idea that 

a traaty should be ecnsidered sacred and tavinvabless 

Ir Warch 1941 he wrote an article to prepare the people 
for entry into the European wir as an nkligation under 


Uit=ge. n. Fx. 9596-B. T. 35134-5 
b. Ex. 35596-A. T. 151393-4 
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health or not the dav before, the day after, or even on | 


the day he contributed in some manner or means tn tre 
conspiracy. That SHIRATCRI continued to advise with 
the German Embassy despite his iliness has already been 
shown in oxhibit 800" and oxhibit 1113". 

W-94. . dts continued cooparation is again 
evident from a r¢gpert of a conversation in December 1941 
in which BSHIRATORI explained tc Ott that leading circles 
in Japan had become convinced that the United =tates 
werted to enter the wer, This evidence not only 
shows BEIRATORI's contact with Ott, but also the fact 
-that he was keeping in touch with Japanese leaders on 
political matters. Once more, attention is invited to 
the fant that wken the interrogator questioned Ott on 
this exhibit he avoided, for reasons we can only surmise, 
direct inquiry as to the accuracy of Ott's reporting 
ard contented himself with suggestion to Ott that the 
conversation took place in a villa by the sea. 


D. SHINATCRI's Efe rts Climaxed 
at_Pearl_lartor. He nrocleins 


y Damin >an the hi- of 
n EN 
UU-95. Pearl Hartnr brought t SHIRATORI tha 
fulfillment of his lang-cherished and oft-proclaimed 
T-93 ý j 
b. UU-86, Surra 


c. UU-d7, Fupra 


UU-94 
sR — Dx. SA, A e 4 
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the Tripartite Fact. fuch a war, he said, could be 


viewed as an expansion of the China Affair. ith 
that we agree. The Pacific war did spring from the 
China Affair, just as the China Affair grew out of 

the Manchurian Incident in accordance with the conspir-= 


atorinl pattern. Seeing America as an obstacle, 


SHIRATORI had worked with the German Embassy, as Ott 
reported in June 1940, to corvince political leaders of 
the inevitability of war with Anae Now, the people 
had to be rallied behind that viewpoint. So, in April 
1941, he attempted to convince ther of the necessity 
of war against America if she did not "permit the New 
Orders of Asia and Furnpe to take their own courses."" 
Ta make the horrors of thot wer more palatable, he 
stated: “Destruction of human lives and materials 

is unavoidable. This is neither the destruction of 
civilization nor the collapse of culture. This is 
nnthing but a sacrifice for the sake of the birth of 

a new culture." At the same time, April 1941, he 
concentrated all his past aritatinn for o showdown 
with the demecracies by republishing his old speeches 


and articles in a single volume under the significant 


WU=95 c. Ex. 3597-4, T. 35127-8 
d. UU-70, tupra 
e. Fx. 1598, F. 2 (Nnt road) 
f. Ex. 3598. T. 37130-1 


title “The Age of mars 
Uu-~-96, SHIRATORI held to the conspiratorial 
line during the war by serving on the Boafd of Directors 
of the Imnerial Rule Assistance Political Sactety,” 
by aecepting alection as o "recommended" member of the 
‘| Diet in the Governsent-controlled election in April 
1942" and by continuing his efforts ta shape public 
acters? a literal believer in “the eight corners 
of the world under one ronf," SHIRATORI talked not in 
terzs of a balf-world shrred with the Axis, but of the 
whole world under Japanese domination, . In June 1942, 
he told the pecrple that German and Italian totalitarian 
ideals did net previde the foundation fer a Japanese 
Sneila. and that “the basic principle of Imperial Rule 
is that it be extended over the sarth."® Hence the time 
would come when the only hope nf foreign countries would 
be “to respectfully reavest the sovereignty of His 
Majesty, the Fmueror, tha Incarnation of Goda "f 
VIII. THE CONCLUSION 
UU-97. In closing this summatinn we submit 
that the eviderce adduced in this case leads tc tha 
Anescapable corelusinn that SHIRATCRI joined the 
WU-95 g. T. 35099 uu-94 ae 2233~A.T. 1603 


Ex. 3575, Te 34949 Ex. 2223, 7.16014 
Ex. 3575, T. 34949 Ex, 2233, T.1602 


Ex, 2233, 7.146024 
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ANNEX 

Caunts_l_to 5 - tha conspiracy counts are 
Sustained by all the evidence. Paragraphs UU~20 to 
97 relate particularly tn Count 5. 

Counts 6 = 17 - planning and preparing for 
aggressive wor = are likewise supperted by nll the 
evidence. Paragraphs UU-§ to 16, 20-1, and 28 relate 
ta Count 6 (China); 20-97 relate particularly to 
Counts 7 and 8 (Great Britain and the United States); 
13-17, 20-22, 27, 87 are especially pertinent to 
Count 17 (U.t.+.R.) 


Cn o 32 34 - waging wars of aggress- 


ion = all the evidence links SHIRATORI as an accomplice 
and accessory. Pertinent to Counts 27 and 28 are 
Paragraphs UU-5 to 16; 20-1, and 28; Counts 29-32 and 
34, - 20-97. 


THE FRESIDENT: We will adjnurn until half-past 


(Whereupon, at 1200, a recess 


was taken.) 
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conspiracy at an early date as propagandist and 
aprlogist for the establishment of n Ne» ‘orld Order 

by means of force and opgression. Not only did he 
continue his attemats te influence public opinicr 
throughout the life of the conspiracy, but he warked 
actively, both in and out of public office, to influ- 
ence successive governmants tn take the steps necessary 
to effectuate the aims of the consniracy. This evidence, 
wa contend, has withstood attac’ ard establishes beyond 
a reasonable doubt that tHIRATORI is puilty of the 
crimes sith which he is charged in tha Indictment. The 
relation nf the evidence to the particular courts in 

the Indictmant is set ferth in the attoched annex. 
{NIRATORI pronounced a vardict upon himself and his 
en-conspiratcrs when ha said that they must plead guilty 
if they were obliged to explain and justify Japan's 
expansionist action in tha light of the Western view 

of things or within the senpa of law and traatics. 

It is cur respectful submission that the Tribunal cannat 
dn better than to accept this verdict os its omn, 


1-97 n. Fx. 3596-B, T. 35135 


AFTÆRFOON SESSION 


The Tribunal mat, pursuant to recess, at 1330. 


MARSHAL OF.THE COUKT: The International 


Military Tribunal for the Far East is now resumed. 


BHIGADIER NOLAN: If it pleasa the Tribunel, 
the case against SUZUKI, Teiichi. 

VV¥-1, The purpose of this summary is to present 
to the Tribunal an analysis of the main points in the 
evidence adduced both'by the prosecution and by the 
defense relating to the defendant SUZUKI. 

WV¥-2. For the sake of convenience this evi- 
dence has been arranged under separate headings, and, 
as far as was possible, the chronology of events has 
been followed. 

VV¥-3. The contentions cf the prosecution 
based on the evidence are set out in appropriate places 
in the Sumnary and special mention is made of evidence, 
adduced by the defense, which the prosecution seeks to 
distinguish. 

VV-4, The defendant SUZUKI is charged under 
Counts 1-17, 19-22, 25-32, 34-47 and 51-55 of the 
Indictment, all numbers heing inclusive. 


l. MILITsRY S BUREAU 


è, 
VY-5. In his affidavit SULUKI states that his 


(W-5. a. T. 35177-8) 


equant contacts with China and the Chinese made him 
sympathetic with the Chinese Nationalistic movement 
nd that after an interview with Chiang Kai-shek in 
1927 his sympathy for that movement was all the more 
intensified. His experiences cultivated his convic- 
tion that the aspirations of the Chinese people for 
the recovery of China's national rights would be 
realized in due course of time and that Japan should 
assist and cooperate with the New China represented 
by the Nationalist Party and that he is glad to know 
that one of his Chinese friends Hu Lin understands 
him thoroughly, 

VV¥-6. The witness Hu Lin, a newspaper editor 
in Shanehai cetatea that in 1927 SUZUKI ayapathized 
with the Kuomintang and advocated that Japan should 
help bring forth cooperation between the Generalissimo 
and Marshal Chang Hsueh-liang. In 1935 Sino-Japanese 
relationship was getting worse and SUZUKI still advo- 
cated Sino-Japanese cooperation, P 

VV -7. On cross-examination SUZUKI told the 
A n thet in 1932 and 1933 he was attached to the 
Bureau of Military Affairs, His duties pertained to 
liaison matters in military affairs concerning China 
(VV-6. a. Ex. 3606 


b. T. 35183) 
(WV-7. a. T. 35255) 


on 


various North China organs of the Chinese and in coop- 
eration with thn Chinese. 

W-10, Not all of his opinions were en 
ås-a result of the Manchurian Incident there ras in the 
army a feeling of contempt for the Kuomintang and being 
only a lieutenant colonel his views did not carry much 


weight. 


VV-11. On cross-examination he was shown a 

r e had been received by MORISHIMA, the 
Section Chief of the Asiatic Affairs Bureau of the 
Foreign Office, on 12 July 1933. A written memo on 
the document stated that it had been received from 
Lieutenant Colonel SUZUKI with a note that as the War 
Hinistry and the Army General Staff had unanimously 
agreed on the gist of the policy set forth in the docu- 
meot, it was desired that the government wonld decide 
its policies along those lines. The policy set out 
in the document stated in pert: 

“we must make the Korth China Regime suppress 

the National Party's Anti-Japanese activities 

in North Chin= end meke the party gradually 

reduce itself until its final dissolution. .. 

We should proclaim to the world that the Im- 

perial Government os well as its people shall 


(V¥-10. a. T. 35340) 
Sa Ae aah Berd 2 ey Leah cad pee TS De of E a a 


and enabled him to study the Manchurian problem and 
the China Incident and An 1932 he went to Shanghai 

to investigate the Manchurian Incident and conditions 
in China proper. i Ne was again in China after the 
™ang-ku truce was signed. 

W-8. On redirect examination SUZUKI told 
his E rat while in China he had a conversation 
with Kwang Fu who was on intimata terms with Chiang 
Kai-shek and Chairman of the Political Council in 
Peking. Kwang Fu ssid that there were three points 
around which Japan and China should make efforts for 
the restoration of relations. 

(1) Not to take up the Manchurian problem 
until both sides had cooled off. 

(2) Japan should not seek a special economic 
status in China proper but should engage in economic 
activities on equal terms with the powers. 

(3) The common aim of Sino-Japanese relations 
should be anti-communisn, 

W-9. SUZUKI approved of these suggestions 
ANA edarekaed his opinion to his superiors that set- 
tlement of the various local issues in North China 
should be undertaken by relying upon and trusting the 
(VV-7. b. T. 35256) 


(VV-8. a. T. 35338) 
(VY-9. a. T. 35338) 
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be hostile to the Nanking Government as long 


as it does not clter its past attitude towards 
Be 
SUZUKI went on to say that the policy 
cid not express his own views and that it was his own 
private opinion that he geve to Hu Lin in the course 
of c private conversation. 
WV-13. It is submitted that SULUKI deceived 
Ku Lin £s to the real policy of the-Waor Linistry and 
the Army General Steff whose avowed object was the 
final dissolution of the National Part and hostility 
towards the Nanking Government. If this contention is 
supported by the evidence, and the prosecution contends 
that it is, it renders the testimony of Hu Lin worthless 
when he soid that SUZUKI was edvocating Sino-Japenese 
cooperation, SUZUKI knew what the reel policy was and 
was lending his efforts towerds its implementation, end, 
it is submitted that the evidence establishes thot 
SUZUKIts alleged sympathy with the Chinese Nationalistic 
movement wes a shem end not in accordance with the true 
facts. He has been shown by the evidence to be a person 
unsympathetic with that movement ond his subsequent 
ectivities are consistent with that view, 
(VV-11. b. T, 35263) 
(WV¥-12. a. T. 35264-5) 


a S S 
VV-1l4. As to his attitude towards hussia it 


to he observed thot KILO records in his diarouithak 

18 april 1933 in a conversation at the residence 

Marquis INOUE, SUZUKI said that there were two 
kinds of,enemy, an absolute enemy end a relative enemy. 
ås Russia aimed to destroy the national structure of 


Japan, he pointed out Russia as an at-olute enemy. 


In his affidavit, referring to this conversation, SUZUKI 
b 


states “as long es Hussia sided and abetted the activi- 
ties of the 3d International which plottad to effect a 
Communist revolution in Japan abolishing the Emperor 
system, Russia was an absolute enemy of Japan. 

V-15. To further show his ottitude towards 
Russio during this period, the prosecution adducad evi- 
dence gers the witnaaa TAKEME, formur Chief of thu 
General Affeirs Department of the Manchurian Government, 


that at a meeting in Toyema Military Schcol in Tokyo 
in 1933 after ARAKI had spoken, SUZUKI, using o map of 


Manchuria, China and the Soviet Union, made a statement 
which consisted in laying the ground for the necessity 
for a war of Japan against the Soviet Union and for 

the necessity of capturing the Soviet Maritime Prbvince, 
Zabaikolya and Siberio. 

(WV-14. a. Ex. 2253, T. 16216 


b. T. 35231 
(VV-15. o. Ex. 3371, T. 31835) 


ae am ŘŘŮ———_—_—_ M 


(1) Cooperation between the Chte-s< and 
Jepancsc on terms of equality. 
(2) The security of the Chinese = war 


strickon arcas, 


(3) Respect for the rights and 4=terosts 


of th. Powirs in Chino. 
B. 
W-20, He further states that = establish- 


mcnt of new regimes in China was incompatitle with his 
begie ideas regarding Chincsa affairs but tt had been 
o fixed policy over which he hed no contesi, 

We-21, On cross-cxemination it sas eigenniienhed: 
that the China Affeirs Board was organizec ir December 
1938 and thet hu wes the first Chief of tœ Folitical 
Section. Hz admitted thst he was one of the organizers 
of the Board of which tha Prime Minister ses President 
ond other cabinet ministers werc vice presidents, The 
Principal afficas of the Board were in PeSpirg and 
Shanghsi and thera wero other offices in E-lg-n in 
Inner Mongolia and in Amoy. 

VV-22, Hu went on to patie tke Board 
hendled business affairs in Chino in relation to indus- 
try, trensportation and «uconomic problems ar the con- 
trol of thy Board was effuctcd through th=- Nerth Chinn 


(WV¥-20. 2. T. 35155) 
{YV-āl. a. T. 35266) 


(YV-22. a. T. 35267) 


a. 
VV-16. In his own cvidenee SUZUKI says that 


he remembers explaining meps of Manchuria but denies 
making any speech connoting the necessity of military 
oceunation of Siberia. The witness KOSAKA supvorts this 
EAn A 

VV-17. Phe prosecution contends thet es early 
as 1933 SUZUKI was, in fect, advoccting the expansion 
of Jepan by means of aggressive war and again is at- 
tempting to conceal his real attituda to serve his 
prosent purpose. 

2. GhiwA AFFAMS BOARD 

WV-18. In his affidavit SULUKI static et 
the China Incident commenced during his stay in Tongning 
end that ha "deeply deplored" such dovalopmants. Many 
footuros of tha policy ralativa to tha China Incidont 
decided by the High Command and government rere diamctri- 
celly opposed to his fundamental ideas on China. 

VV-19. When ha wes appointed Chief of the 
Political Section of the China Affairs Board, on 16 
Lecember 1938, he had to eyzcute the duties essigned 
to him within the framework of such a puso He 
set cbout his task with the following principles as 


nis porsonnl guido: 


(VV-16. 2. T. 35232 (VV-19. 2. T. 35194) 
b. T. 36985) 
(WV-18. n. T. 35193) 


J a TT, 
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Development Company end th. Central China Development 
Company. The Board lso gvo advice at times to Pro- 


visional Governments in China. 


es 
W-23, When asked on cross-eaxamination what 


features of the policy relative to the China Incidont 
-end decidad by the High Command and Government were 
diometrically opposed to his fundamental ideas on 
China, he replied that the features of the policy were 
the decisions of Januzry 1938 and October 1938. 

WV-24. These decisions ver ihat Japan 
hoped for tho esteblishment of a new government in 
China and in ¢poperation with that government Japan 
would work for the stability of Eest Asis ond for Sino- 
Japanese cooperation. 

WV-25, SUZUKI felt thet though the army talked 
of establishing o new regime in China, such a regima 
would naturally be establishcd under the authority and 
influence of the Japancse Army end it would be diffi- 
cult to hopa for a spontaneous expression of will on 
the part of the Chinesa People to esteblish a government 
of thuir own. 

VV-26. Ho elso felt that it wes wrong for 
Japan to possess an economic system in China based on 
(WV-23. c. T. 35270) 


(WV-24. o. T. 35271) 
(WV-26. o. T. 35272) 
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b 
He was meking evary effort to advance 


along the lines that would make Japan! 


Jepancse laws. 


s interference 
in the political affairs of China as smell as possible. 


W¥-27. At this point the cross-examinetion 
was directed to what in fact was done by the Chins 
Affeirs Board to minimize such interference of Japan 
after his oppointment as Chief of the Political Sec- 
tion, 

Vv-28. In March 1939 liaison offices were 
fet up in China, SUZUKI Fe Ret prior to their 
Ostoblishnent the army had Spocicl service egencies 
all over China end the opinion was advanced that it 
Was not good thet tha ermy solve ell problems according 
to its own viewpoint, end that the Viewpoint of all 
administrative government offices be alsa takon into 
consideration in dealing vith such problems, 

W-29, On further cross-exemination SUZUKI 
stoted thet in Juna 1939 tha Chins Affoirs Board did 
hot concern itself with such matters og the oppropric= 
ion of moneys for the Wu project. He did not know 
hot the moneys for thet project were to be paid out 
pf the surplus Maritime's Custom Ravenue or that tho 


funds were to be drawn in tha naro of a Jepanase to 


padntain scerecy, 


WV -26.-b.-T. 352762—— (Wary as Ceara: 
(W-28. a. T. 35297) RE RF 


41,824 


£, 
W¥-33. Ho cdmitted thot the problems of 


creating new governments in China were metters which 
he he. every reeson to remamber compared with others 
and that it was the most important problem of the 
Bocrd. 

W-34. When the China Affeirs Board was 
asked to give a letter to KaGESA (who was going to 
saa Wang) in order to show that the Board was not 
opposed to Wang's peace movas, SUZUKI wrote the let- 

He also admitted that in February 1940 the 
Chine Affairs Boerd recommended advisers for tha New 
Central Government end thinks thot in that same month 
40 million yuan was euthorized to be loaned to that 


government, 
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a Ba 
VV-30. When confronted vith a document from 


the files of the Foreign Minister it became clenr thet 
correspondence dated 29 Juna 1539 had passed between 
SULUKI and the Chief of the Bureau of East Asiatic 
affairs of the Foreign Ministry concerning the nomina- 
tion of c Javanese to be respensible for the expenses 
of the Wu project in accordance with e dacision made 
at a meeting of the Chine Affairs Borrd. SUZUKI than 
ndmitted that he tisught eee there had been expenses 
for tho Wu project in accordance with such a decision, 

VV-31. Ho went on to say that he did not know 
tha purpose for which the funds were to be drẹwn or 
whether they were to be drawn secretly; he merely 
conveyed to the Foreign Minister ond the Foreign Offica 
cnd the Chine Affairs Borrd branch offices in tha China 
area, the communications which had been sent to him 
from the War Ninistry. 

VV-32, hea did know that the Maritime Customs 
revenue tos customs duty levied on imports into China 
aná thet the verious branch agencies of the army were 
cerrying on the Wu project at the time and moy have 
utilized the revenue cf the Maritine Customs for their 
EEA 
(VV-30. a. Ex. aeons T. 35281 


b. T. 352 
(W-32. 8. T. 


WV=35. -As ferther evidence of SUZUKI's st- | 
tituee towerds China the nrosecution witness Goe te 
etik thet on 27 Sevtecber 1$39 he hed € conversa- 
tion with SUZUKI in Tokyo in which Goette reised the 
que-tion of the Chinese with whom the Jenenese Ermy 
were working and SUZUKI said thet they admitted thet 
they could not pet General Chieng Kai-shek to their 
side, therefore, the war against chine would fo on. 

vV-36. In his affidavit SUZUKI states 
thet he told e newspener men whose name he does not 
remember thet the policy of the government to čeal 
with #ang was illusory for Chicnp Kei-she wes tne only 
real ruler in China, 

V¥-37. It msy be mentinned here that it was 
during his service with the China Affcirs Borrd thet 
he states : that: he voiced his opposition to the nro- 
posed Triple Allience (27 September 1940) because the 
Nazi conception of dictatoricl and totelitarizn fovern- 
ment wes not in hermony with his -olitical views cnd 
for the edded refson thet Cermany wes then et wer 
with Crect Britain, with which letter country Japan 
must keep on friendly terms. 

(W-35. a. T. 3780.) 
(WV¥-36. a. T. 35234). 
(WV-37. c. T. 35190) 
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Wi-38. The ectivities of the China A“feirs 

Board end of SUZUKI during his period of office heve 

“been gone into with souwe perticulerity to prove the 
fact thet this powerful- Board, with SFZUKI cs one 


of its inportant heeds, wes thwerping “a spontaneous 


s| expression of will" on the part of the Chinese people 


? 


to estzblish £e government of their own. So fer from 
mking £n effort to minimize the interference ‘of Janan 
in the politicel affairs of China, the establishment 
of new reeises in Chine was finenced snc encoureged. 

V¥-39, It is submitted thrt, by reason of 
his office end the imnortence of the matters engaging 
the ectivities of the Chine Affairs Board, SUZUKI hed 
full kmowledge of what wzs beine done :nd his alleged 
efforts to minimize interference znd to bring cbout 
cooperétion between Crine end Jopån on terms of 
equelity ere unsupsorted by the evidence. The vrosecu-~ 
tion contends thet SUZUKI wos in fivor of epgrcssive 
werfere in China end wrs ective in the exploitcztion 
of thit country «nd its resources, 

3. TH PLANNING BOARD 

VV-40. 49 SUZUKI st: tes in his tiaawit ” 
his studies in financial end economic mattera in the 


Finance Ministry in 1529 roused in him n lively 
MA AEE O a 88 35225) 


on cross-examinction, hcd power to 2zdvise the Prime 
Vinfster tnc Cabinet on metters of nrtional policy 
other than those concerning militery affairs end 
foreign effeirs cend on mt*ers which wovld effect 
trade and the netionel resources of Jipan which, it is 
submitted, would include the negotiations with the 
Qnited States in the month immedintely preceding the 
outbrerk of the wer, 

Wi-44. In his evidence the prosecution 


witness Liebert stcted th:t the Fresident of the 
Plenning Forrd, together with the Fresidents of 
control rssociations controlled Janenese economy. 

This is ade by SUZUKI who states thet the orpan- 
izetion end opsretions of control ossociations were in 
chrrge of the Ministries concerned end not of the 


Plenning Boird. It is submitted thet SUZUKI himself 


removes cny doubt which might cxist £s to the impor trnce 


e. 
of his office whon he stotes thet he wes instructed 
by the Prime Minister to camecntrete his energy on 
the work of “economic mobilizction". It could only 
h: ve been mobilizction for war ss he himself well 
knew, 
6. 

V¥-45. In his cffidcvit SUZUKI states 
(VV-44.- n. T. 84063 

b. T. 35241 


Ge wa Septet) 
SfNV=45, 809535296) ee 


— 


interest in problems of national economy. 

¥V-4). This interest ín economicmtters will 
be shaorm by the evidence to heve influenced his whole 
career end eventually led to his appointment as 
President of the Planning Roerd in April 1941. 


VV-42, The Ordinence for the organization 
a 


of the Planning Boerd nrovides in Article I thet 
the Soard shall hve cherge of 
(1) Drefting of plens concerning the expen- 
sion tnd enployment of the total national resources 
in times of peace end rer and rerorting of such plens, 
together with reasons therefor, to the Prime Sinister. 
The oréinance further provides (Article 1, 
peragraph 4) thet the Boaré shall edjust end coordinate 
effoirs of the verious government offices with regard 


to the making and e~ecution of £ netional mobilization 


plan. 

VV-43. It ís vrobebly quite true es SUZUKI 
aaceniia his affidavit end the plens were not pre- 
pared by ‘he Planning Bocre in én autonomous way und 
thet the execution of such plens was not the responsi- 
bility of the Planning Boerd. Nevertheless, the 
President of the Planning Boerd, 2s SUZUKI states 5 
(VV-42. a. Ex. 71, R. 634) 


(VV-43. ©. R. 35240, 


41,829 
thet he ws esked by KONOYE to assume the post of 
President of the ?lanning Rozrd, end, while he wes 
reluctrnt to Eccpet, KONOYE told him thet his refuscl 
would heve placcd KONOYE in on ewkwerd predicement 


because £ condition of OGURA's reeeptznee of £ Crbinet 


post wes the nomimetion of £ mw Fresident of the 
b. 


Planning Rourd. 

VV-46. At the seme time, 4 April 1941, he 
wes cpnointed Ministcr without. Fortfolio which cnebicd 
him to cttend Crbinct meectines. ice adare tooi thrt 
his primery function lzy in the cxccution of the bus- 
iness of the Planning Borrd. On Bere a aion 
he steted that he did not suggest thit beceuse his 
orimary function lvy in the execution of the business 
of the Planning Rorrd thet he could esczpe the respon- 
sibility etteching to £ Hinister of Stete. 

W207, WHbiy ofeidewtt he strtea that: he 
understood he wos especiolly chosen, not blindly to 
comply with the exhorbitant demands then mede by the 
army ond Novy but to scc thet the czlloertion of vital 
commodities hr mece in such 2 way @s not to cxhoust 
the very sourees of the netinn's vconomic power thrauph 
over concentr: tion on the production of munitions rnd 
{(VWV-45. b. T. 35292) 

(WV-46. £. ©. 35196 
eeb eed Ee 
VV-47, o. T. 35197) 


o secure the culturel lifc ss much as possible. 


WW-4d. His first tos’ wes drewing up the 
Corinodity Mobilization Flan or Plan for the Allocetion 


0. 
of Vitcl H: tericls for the fiscel ycrr 1941. SUZUKI 


stttes in his affidevit that the Commodity Mobiliza- 
p Plen sanctioned by the Cabinet an 22 August 1941 
é 
2s formuletcd so ¢s to cnsure self-supply rnd self- 


pufficicercy zs much es nossible in resuect of vitel 


ommoditics, with r view to guerrnteeing the security 
f nétionzl livelihood as wcll es to prescrve the 
cOpl.'s sons. of security with Tegrrd to nationel 
cfense. 

VV-49. It is the contention af tho prosecu- 
ian that this Plon (like others which will be referred 
-o leter) was A war Flan. On cross-cxcminution, 


FUZURI str ted tnit onc could not sey it west wer 


lrn. Great stress wes lid on the nrompt expension 

F ermecwcnts but thrt wes not ell, When shown £ stete- 
d. 

ert mde to the press concerning the nlan he rdmitted 


c my hive mede the statement in which it wes announced 


hrt the Government hos cxaminiud end studied various 


WV-43. 1. 2. 35196 

b. T. 3919%) 

YV-49. ¿. T. 35296 
» T. 35296, bx. 1132) 


ee necessary for the complction of the war-time 
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* were to be used in tic mrnufecture of munitions of 


war SUZUKI replicd in the :ffirmetive. 

VV-53. With riger to the disprtch of tronps 
into South French IndoyChine SUZUKI docs not rem abcr 
attending the Impcricl Conference of 2 July 1941, but 
htzró from KONOYT tnt they might be disortched. He 


voiecd the vicw thrt it would be £ serious matter 


if Jrorn were subjected to en economic cmbargo. The 


Primc Minister sid thet the stcr wes impcrstive to 
werd off rn iamdicti dinger of a wir with the Sovict 
Union. 
+8. 
vv-54. On cross-<x-minttion SUZUKI statcd 
he himself did nat think thet fhe move would werd off 
the immedirnte ding r of a wir with the Soviet Union. 
He odject.d to the movo because he eres. in view of 
the ncgoti. tions with Am.rica oné in vicw of the domstic 
situctior it wcs unwise to deploy Jepan's forces over 
2 wide sree, Ħùcth r his abjcetion be brsed on 
.canomic or militery rounds it is to be observed thet 
SUZUKI wes cnc of th: Cahinct Ministers who decided 
ta disptrch tne teospete rna his views were rot such 
rs to esuse him to r.linquish his office. 
(WV-53- 


(WV-54. 
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systcm in resnonse to the internctional situntion 

which hed undcrgonc t. sudden chenpe end thit the 
crforcement of the scheme Gevended uron 2 strone wer 
sensc tnd the cooperation of officials end the AARI 

VV-50. In tnsver to his own counsel on 
redirect exeminetion SUZUKI eg thet in formulzting 
the 1941 Mobilization Plen, n=tionel defensc, *enerelly 
specking, wos considered but nothing specific, such es 
cny possible conflict with the United St-tes or Great 
Britain wis ever consiaer-d. 

V¥-51. Fram the end of June 1941 SUZUKI 
rye thet he wes con“ronted with two evcnts of 
mejor importance, In the first plece the German- 
Sovict wr wde jt impossible for Jzprn to obtrin 
specizl stecl, mcéchine tools cnd other items. Secondly, 
the @ispetch of troons to South French Indo-Chine 
brou.ht in its weko the economic blockcde of Jnnan by 
the United Stetcs, Greet Britain end other countries, 
cutting off Japan's anticinetcd sup-ly of scrcp iron, 
petrolcum, fertilizers fnd other vital commocities. 

W-52 Then isked on preeeeecananaciar’ ~ 
whether the sp.cial stc+l mcechine tools cnd serep iron 
(VV-49. c. Lx. 1132, T. 10204) 

(47-50. 2. %. 35341: 


CN-51. n. T. 35198) 
(w-52, e. T. 35294) 


WV-55. In July 1941 a plan was created for 
Frenca Indo-China and the exploitation of its natural 
resources, SUZUXI stated in his Eye axanitac cone 
tnat he understood that a Stationary Economic Investi- 
gation organ was to ba established in the Japanese 
Consulates at Hsanal aná Saigon. 

A in 194y tte onl tinp Vedi, tal states 
brought to tha fore in Japan that as long as the United 
States refused to sell Japan-neaded commoaities Janin 
was compelled to take by force of arms tha areas cor- 
taining such resources. When askeo on cross-examination 
if he considered such a refusal a justification for 
aggressie war, SUZUKI papiien steer under any circum- 
stances aggressive war was wrong. 

VV-57. In August 1941, he was ordered by tha 
Prime Kinister ta study threa pedblenes apich it is 
submitted ara indicative of the importance of the wors 
of the Planning Board. 

(a) Can Japan provide herself with needed 
materials without relying upon America or Britain? 
SUZUKI's answer was no, 

(b) Supposing that the severance of economic 


Talations was to continue, would Japan be able to stand 


(vV-55, a. T. 35,302. 
VV-56. a. T. 35,200. 


W-57. a. T. 35,200.) 


it for the duration? His answer was that so long as 

no further special development occurred in Japanese- 
American relations, Japan coulc rely upon her stockpiles, 
axcepting petraleum and a few other things, so that 
Japan mignt escape a collapse for a year and a half or 
Possibly tao years, 

(c) Spptosing that war broke aut and Japan 
succeeded in taking the oil-producing areas of the 
Netherlands Fast Indies, would Japan then be able to 
obtain tne needed petroleum. He reported that immediate 
acquisition of the petroleum woulc be impossible because 
military occupation woulda necessarily be attended with 
serious destruction. 

vv-58. In order to further show that war was 
being planneo anc prepared SUZUKI was cross-examined 
ragarcing 0il well equipment. He says he first heard 
of toa army and navy dismantling o11 well equipment to 

a taken south in the micale of August 1941. He tainka 
tnet this was cone witn tne thought that thara might 
possibly 3e a tar and with the further thought that it 
mignt ba very useful to exploit the o11 fields of tha 

reas to ba sacuayedt. 

WVW-59. The etteantjon of the Tribunal is also 


rasn ta the fact that SUZUKI took over and revised 


mash. at £.255,30.1-) —_ __— 


witness Liebert “describes this as the most sweaping 

ef all control crcinances. It was to serve as a foun- 
Gation for the co.plete control of all major imdustries 
by the government. In his afficavit. SUZUKI points out 
tnat the outlines of this plan wera formulated prior 

to nis assumption of office as President of the Planning 
Hoard; nevertheless, the lan was passed curing his 
tenure of office. 

VV-63. Attention is also directed to the 
Imperial Patrnleum Company Orainincedua saad on 
15 March 1941. As SUZUKI points out this was before 
he assurea office but tha company itself was nEn 
on 1 September 1941 after he bacare President of the 
Board, 

W-64, Attention is also drawn to the creation 
of tne Sixth Committee. This Sixth Committee was set 
up, SUZUKI ER ia order to supplement material 
macessary for carrying on a war for national self- 
cefense against America, Britain and The Netherlands 


snich might be unavoidabla in view of the surrounding 


circumstance. Tna function of the committee wag to "ork 


out plans for the development, acquisition and control 


of resources in the Southern Areas which might possibly 


(W-62. b. T. 8,403, c. T. 15,240. 
YV-6). a. T. 8.290. c. T. 8,476. 


the Five-Year Plan of his predecessor in office 


a. 
HOSHINO which has bean described in the General Sum- 


mation of the prosecution. 

Vv-60. He was also active in the formulation 
of other plans which the prcsecution contends could 
only have had as their object the planning and prena- 
ration for war. 

W-61. The Traffic Mobilization Plan of 
5 September 1941 was announced in the press as a plan 
to place land and sea transportation on a wartime basis 
to meet the requirements of the times but SUZUKI denied 
that it was a plan in preparation for war. The ‘Yorkers 
Mobilization Plan of 13 September 1941 was described 
in the press as a scheme, jointly formulated by the 
Planning Board anc tha Welfare Offica, based on the 
emirgency labour policy ana aimed at insuring the supoly 
of sufficient labour for the increased production of 
munitions. Again SUZUKI pantei thse this was a war 
plan. 

WV-62. In accition to the foregoing the 
attantion of the Tribunal is directed to the Key 
Industries Control Ordinance" of 30 August 1941. Tha 
(VV-59. a. T. 35,293. 

VV-6l. 5. Ex. 1133, T. 10,213. 
T. 35,29). 


Ex. 1140, T. 10,228. 
Ti e 


T. 8,403. 


he occupied., On 2 Lecembar 1941, ehen the opening 

of hostilities had been decided upon he was ordered 

by tna Frime Kinister to act as chairman of the committee. 
W-65, The Regulations ef the Sixth Committea 

and its’ Report “on Zconomic Counter Plans for the 

Southarn Area are in evidence, and are not discussed in 

detail in this sumwary. It is quite avident that the 

war of “self-ccfanse" contemplated the acquisition and 

exploitation of resources om the Southern Areas which 


it was plannad to occupy. 


Vy-66. It is also to be observed that on 


several occasions SUZUKI attendad meetings of tha Privy 


Council anc the Investigating Committee of the Privy 
ReRELEBL OE an explaining member, In his affidavit he 
LEER tha function of an explaining membar is 

to make such nacassary explanations as may ba orderad 
by the minister in charge and did not include tha right 
to vota.. The matturs discussad at tha meetings in July 
1941 wer2 tha conclusion of a protocol between France 
and Japan with ragarc to the defenso of French Inco- 


Cnina. 


VV-67. At tha meeting on B Lacember 1941 tha 


(WV-65. a. Zx. 1331, T. 11,944. 
D. Ex. 1332, T. 11,948. 
vv¥-66. a. Ex. 649, T. 7069.- 
Ex. 650, T. 7074. 
——— m  ~Bae—L241, Ty -40,090.--- ---—-——_. — -— 
Ex. 1267, T. 11,306. 
b. T. 35,236. 
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l accused SHIMADA reportad on the outbrek of war against 


tha evidence also shows that at the 4th meeting of 


he committee when asked if there was any intention of 
Ca 
nanging the name of the ministry SUZUKI replisd that 


4 Amarica and England and at tha maeting on 10 Decewb:r 


1941 the proposal made by Japan to Germany and Italy 
regarding a no- Separate poace troaty was the subject ha considera. ih? name Greater ast Asia Ministry prop2r 


$ under ċiscussion, bacausa it bespoke straightforwardly the consistency of 


Fy W-68. It is unnecessary td empnasiza the astablishing Greater East Asia and that he had no 


>| importance of thase meztings at which SUZUKI was EE intention of changing it, On cross-examination he 


ajas an axplaining member, that one of tha main tasks of this now ministry 


W-69. Moreover, it was SUZUKI who ES was to exploit the natural resources in aoe occupied 


tejto the Experor on 29 September 1941, that if as a result areas. On cross-examination TOGO stated that the 


of wer tho United States should be prevented from cration of the new ministry had been planned by tha 


importing rudder and tin from the southern areas, it four cabinat boara presidents and principally by to 


sould not iaply any vital blow as thoy might be raplaced Plenning Board. 


d 
by imports from South Amarica and that large-scale Wi-71. The activities of tha Planning Board 


production of artificial rubbar would ba faasible in hava boon dualt with at somo langth in ordor to lund 


ths United Statos. support to tha contention of thu prosocution tnat it 


W¥~70, It is tha contention of tha prosucution “as an important organ in planning and proparing for 


p that SUZUKI was active in assisting in the organization aggrossiva war and in axpdoiting tho aroas to bo occu- 


of tha Gratar Zast Asia Ministry. Ho attendod the piec eng that SUZUKI, as president of that board end 


meating of tha Investigating Committeo of the Privy a minister of state was activoly ongaged in tha forcu- 


Council ən 9 October 1942, as an explaining membur lation anc oxecution of such plans anc prevarations. 


as ho nimself says on cross-cxamination "to clarify 4. Liaison Conferences. 


the position of the govarnmont" regarding the maasure, W-72. It ís now proposad to doal with tha 


(V-69. a. T. 35,242, (iV-70. c. Ex. 637, T. 12,070. 


WW-70. a. Ex. 687, T. 12,070. é. 7. 35,319. 
py Tastodosy ee ak o - r Js T, 35,756.) 
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Wiaison Conferencos end the attitude of SUZUKI In resnact | 
tharo was little or no change mece in that decision ] 


o tho matters +hich came up for ciscussion at those 
when it want back tp ‘the cabinet. As the Prime inis- 


aafercnc2s. 
a ter w-s in attendance, generally speaking, whatever had 


WV-73. SUZUKI states “that about the ene of 
De beea discussed at the Liaison Conference was approved 


at P 3a Minister ordered hin to attand the 
upust aeea leat 5 S = by the cabinct. Aftor the end of August he only attencad 


ic dson Conferanca to make replicas to questions ragara- d 
a E ik; E such confarences as he was ordereé to attend by the 


C.. 


. 2 ic problams. He was tolc he vas to attand es 
See cae Primu Ministey, but after tha estavlishment of the 


tha Planning Board anc vias to boar that r 
E TOJO Cebinot, Liaison Confern ces were hele continuously 


xed to speak. SUZUKI interpreted this 
oa p p up to the «nd of Kovembor and ha sttonded all of thes: 
CE 


okto m-an thet ho was to attend as tho technicol asslatint 
confurcncas. 


Hinist dt mOr onkin 
S tei SAUCE nenom SPAT i W-75. The defæœ:dant TOGO was cross-examince 


a. 
with regard to Liaison Conferences and stated thst a 


xcept by oracr, or with tho consent, of tho Prime 


13 Rinist-r. On cross-oxamination ha stated that b 
£ A nuper of these conferences were held between 23 Octob-r 


C. 1941 and 8 Decamber 1941 aná that those prosent, 


unastions on oconomic problems. 
a. 
vV-74, Ho axplained thet tha Liaison Con- 


inclucing SUZUKI, were activa in accordance with their 
b 


cutics. i During tho boginning of the Linison Conferoncas 


zrance ¥7s not a policy-deciding body existing ovor 
feo à Z E 7 É SUZUKI vas ona of those onposcd to the sithdrasal of 


č abova tho cabinet but was a meating convoned with 
ee č S 5 Jeprnese troops from China within a specified time limit. 


vias to r:aching an undorstending through an oxchango h 
5 : £ 5 It wes upon tho terms of propositions A anc B to nego- 


of viers es batyoan the government and general hend- 
k ` tiate vith tho United States, that the views of the 


rt2rs Or cross-cxamination “ha admitted that when 
"a F Liaison tonference of 1 Novembor 1942 wera split into 


a decision had bean reached at n Liaison Conferanca 7 
t+o. The argument was odvancea by one group, shich 


Wv-73. a. T. 201. 
ují a h. T. ee includzd SUZUKI, that thera would b2 no alternativ2 


Fpl es 01. 
views. aT 32203. (w-74. c. T 354303. a. T. 35,304. 
b. T. 35,302. -75. a: T. 36,072., 


m aee oa 


excapt to mako 3 Gecision on war in the avant that tho 
propositions wore nat eap t 

VV-76. Tha dacisions arrivod at curing tha 
Lisison Conferunces in Noverbar havo baan fully dvalt 
with in tho Goneral Summary of. the prasocution cas32.. 
Attent‘on is drawn here to the Liaison Confarance pra- 
cading tha Imporial Conf-rence of 5 Novomber 1941, to 


Oe 
tna Liaison Confcrance of 1] Novembar 1941 when the 


draft of the "Principal raasons alleged for tha comm:nce- 


ent of hostilitics sgainst the U.S.A. ana Britain" wes 
> 
acostec; to the Liaison Confarance of 13 Novembar 1941, 


when it was considered whet measures woulc b3 taken 
against foraign countrias as a result of tho Imperial 


Conference on 5 ilovembar 1941; to tho Liaison Conf2reoco 
c. 
of 20 November 1941, deciding upon a military acminis-— 


tration for occupicd tarritorias; to tha Liaison Con- 


farcnea of 27 Novanbur 1941, whore tharo was unanimous 
a. 
agreement to wage war against tha United Statas; to 


the Liaison Cenfarences of tha first waak in Dacember 
when tho terms of the Final Note woro discussad. 


VV-77. It should bo pointed out that in 


answer to counsel for the accusod TOGO, SUZE;I statod 


(W-25. c. T 36,062-3 
YV-76. e. Ex. 1175, à 10,362. 
Ra. 1163, T 10.332; Ex. 878, T. 8,994. 
Ex. 877 8,987. 
| 1. 36 6099. 
—W-77. ay T2-39,33207 


5. The heating nt Ogikubo on 12 Cctobear 1941, 


VV-80. On 12 October 1941 SUZUKI -vas prasant 
at a conference at tha Prime Minister's private rasi- 
Gonen et Ogikubo when the Yar Vinister, the Navy rinis- 
tar and the Minister for Foreign Affairs were also pre- 
sant. SUZUKI in yət another affort to show tha unim- 
portant part he playad at this conferanca Cearao Mined 
na was prasont having boen directed to makea a racord of 
its proceedings. 

V¥-81. On cross-cxamination he was osked if 
ha wer? 4 mere secrotnry at the mecting; he rapitee?" 
tnat ne uas not. Tha main topic was wheth2r or not te 
continua nsgotiations with America anc in connection 
aith this tho quostion of tha withdraval of Jnpanasa 
troops from China also camo up. > 

VV-82. On this quastion thera was a sh°rp 
diffarenca of yises betweon tho Prime Minister anc the 
War tetera Tna navy really thought wer aith Amoric> 
was impossible but cic not cesire to say so. Tho army 
dic not nacessarily desire war but vigorously objected 
to tne witndrewal of troops from China. i 

W-83. SUZUKI stated thet na dič not mako 
»205. 

3304. 
"205. 
296. 


35 
133 
35 
35 
35 


thoru msy have bean sono Liaison Conferences ha attendad 
and some ha dia not attend betscan l Lacember 1941 and 
the outbrark of tha Pacific War. 

vv-78. It appears from his evicence thet 
SUZUKI 1s endeavoring to minimiza both the importanca 
of thesa Liaison Conferances anc tne importance of tha 
part that ha playod at them; he does this by descriting 
himsalf as a technical assistant ardered to attend sand 
by saying that the decisions of the Liaison Conference 
ware not binoing on thao cabinet. 

VV-79. It 1s submitted thet oven if SUZUKI 
attended thase Liaison Confcrances as President of the 
Planning Bocrd, that fact is incicative of the 1mportenc( 
of tha functions of that board particularly during tho 
montas tomediataly precacing the outbreak of war. Also 
whethor or not the decisions of tha Liaison Conferoncas 
wora binding upon the cabinet, and it is submittod that 
in pra¢tice they waro, it must not be forgotten that 
throughout tno pariod SUZUKI was attending such con- 
f-rencas he was a member of tna cabinet and fixad with 
tha responsibilities of tha minister of state. Tha 
eafandant TOJO in his affidavit Goscribes SUZUKI as 
one of taoso cabinet ministars who had a voica in tho 


Liaison Conferenca. 


(Wv-79. n, T. 36,266.) 


any remark at this confarenco. He was busy teking 
otes of what the other ministers wor: sying. 

vv-84. In answ2r to counsal for KIDO SUZUKI 
statas thet he docs not knon if the secretary of tha 
cabinet, TOMITA, wes present in anothcr room but reger- 
brs tnat XIDO racords in his diary that TOMITA visitad 
KILO anc geva him a roport of what transpired at the 
masting. 

vv-85, Wnratover part SUZUKI may hava tkan 
in éna éiscussions at Ogikubs, it is notaworthy thet 
he wes invito¢ to attand by tha Prina Ministar ana it 
ås subsittod is anather indication of tha fact that ha 
“as ona of those porsona ective in tho discussions 
lozding up to th» outbrork of tha Facific Wer. This 
4s borna oyt by tho evidence of TOJO who in his affi- 
avit stetaa eht tho purpose of tha meoting was an 
inform.) conversation among tha ministorg econcernas aith 
rogord to the prospects of tho currant Amorican- 
Japtnese ncgotiations as well as the dacision to ba 


taken regarcing th: issue of peaca vorsus ware 


(W¥-84, =, T. 35,252. 
vi-85, a. T. 36,299.) 


soore A O O o S P) 


41,846 41,847 


6. 2HE FALL OF THE THIRD KONOYE C/BINET a instr1l 2 nuber of thu Irpcrizl forily 2s the hest 
vwv-66. A portion of the affidavit of f c ecbinet znd thot thoru sewed to’ be 2 proun of 


e 
SUZUSI is taken up with “n account af his various 
visits ta XONOYE, KIDO, TOJO sn HIGASHIKUNI in gpacer the lestershig of HIGASHIKUNI .so ho (KIDO) unulc 
October 1941 imtediztely sufere th. resignation of 
Ss 


the KONOYE Cabin.t. he s-ys mist in this lieison VWV-&. SUZUKI rupnorto this to XONOYE enc 
work he setul strictly as 2 ressunjuer. Tluse con- t littlu lester NIDO teleshone? snc SUZI uent to see 
versations are also fully retortec in e cocunent ahir., KIDO asku! hir to sn ta th: Var HNinistor aon 


entitl.! "Facts Purtcinins to the Rusisnction of rsk if he cen hol “own the erry's wer fection if 
c. č. 
th. Thir KONOYE C=hinct" ant in RIDO's Dirry. HIGASHIOUMI heats thu goverment ont cecitus e-rinst 
P 
WV-87. It -lso sa-crrs fror SUZU! s Nor. 


efficcvit thet on 14 Octohur 1941 MONOYE asked W-90. ilo sow TOJO who sz4¢ if KIGASII:UNI 


hir to soun” out the Yrr Jiinister -s to his vious ends the zavurnrent snc “uciJes an ò no wer nolicy 


an the cisnasitinn of th: nolitienl situcstion efter nò if it cznnot check the rzy, unter waose orumder- 
KONOYE's Ca*in.t resinnus. TOJO tolc SUZUKI tht he hin ecn it te checked. TOJO cnoult not ssy then 


kelifevec thet no ons but Princo KIGASUTUNI caule ihuther ar not it eccull bu chocku?. 
ü: 
sev. the situ-tinn, L-te that cvuning SUZUKI: WV-91. SUZUiT comeyes. this to KIDO eni 


convuyed this tm XONOYE who ucs rostly olete? onc ‘rly the next “ey hu wes c llog by ROKOYE to sou 


rsttuc hin ta convey the vious of TOJO an? hinsclf to {IGASHIKUNI n° inforn hin əs to the n^tion's strenzth. — 
RIDO, fe tole HIG/SiIKUNI thet IJe--n urs at sufficiently 
fe Dia 
W-88. On the followin: nornin:, 15 Octobur, stron, ta qn to war, Le ropertes te KIDO what hec 


SUZUKI calle? on NIDO who szid it vas net customcry Lr-nsoirc’ since the -reviaus czy on” thet afternoon 


VV-B6, 2. T. 35208-213; t.1T.35243; o.%2.1168,7.-210250. 770 WV-86, -. T. 35210. 
č. Ex. 1149,T.16272: Ex.1150,T.10275; ETEN A 3 211. 
Ex. 1151, T. 10281. h. T. 35307. 
Vv¥-87. +. T. 35208; b. T. 35209. 
VV-88. >. T. 35210. 


KONOYE tole SUZUKI thet it hod buur Cucičauč nat to the opinion of TOJO. ‘ftir meetinz the War Finistor, 


esy HIGASHISUMI ta heet z covernnent anc that the dt ves foun? thet the matter was Cifficult -nò it wes 
Ca C. 
ehin t saul” resim. then that he spoke to KIDO chavt the matter. 


vv-92. In his eross-ux:nin-tion * suzuxI WV-94. The yrosucution sttachos incvertonce 
stated tHet cinut ths tire of the f-1l of the Thiri ta the activities of SUZUKI in this scrio? iocucictcly 
XKONOYE Cuhinct he went to sus KRIDO.sn? tol hin the srucacing ths fail of ths Third KOWOYE C.sinet beecuse 
anly u`y to suv "ress thu attituvy ef the army wns to it is medu clear that SUZUKI was usily engr7ac in the 
kave th. Eumeror stato thet tu c42 not went c wer. polities! rmenoneuvrus of the Sey nè dec an intinate 
SUCOKI ryn ihrs that KIDO did not ares with his Enecledge sossussuc ky few people of ubet wes zoin: 


vious. en whine the secnes in Joannuse yolitics lezing to 


W¥-93. i urs eross-uxziinst nn this ths farnztion of th: TOJO C-bin ct. 


omers tian 5y ccuns.] for XIDO n2 stated thet he 7. Tis TOJO CABIN T. 


theuctht th-t the cennversrtinn tics on 13 Octob.r 19-1, W-95. “hen SUZUKI wns informe | by KONOYE 


and th-t KIDO hac scie tht acrhans in thu finel thet TOJO woule foru c Crhinet <ONOYE tant on to szy 


analysis it rizht bo necessary to petition the thet ho bullevu’ thet TOJO would ehuck the wor faction 


Esoeror for nis influence Sut thet it was net yet the an procuec "ith the Arerican nusotintions enc \:hon 
À Da 
aronsr tire, SUZUKI s-ys he mele thu saro suefus- askec by TOJO to continue in his effice ky cansuentec in 


tion ta KONOYE uha s71) it vould bo necesssry to canforncity with ths advice of KOHOYE, 


ae 


eitrin the screurcnt of the War, Mevy and Foruoian VV-96. Hu wes cross-oxr in ns to whuther 


h 


iff-irs iinisturs rn? if such cn uPestent uru abe Bb thousht thet TOJO vould be ole th chuck the ver 
tint, it uonl? bu ne matter zt -11 to setition the fretion; he runlied that TOJO mis If Cis m t nuces- 
Lepcrar ^nt asked SUZUKI, -first of 711, to nbtrin sarily sust to acvoeests wrr en his mn wt there was 


W¥-91. c. T. 39212. sotu hiccen pouor pushin; this v-er --it tion. àt this 
VV-92. n. T. 35305. 
V¥-93. =>. T. 35326. V¥-93. c. T. 35328. 
Ba a iewsly ere VV¥-95. a. T. 35213. 
VW-96. b. T. 35308. 


tim tiw army vcs waging war, 


WV-97. Upon Suvenzint Priize Minister TOJO 


tole suzua thot it uss his desirs thet SUZUKI 


emmecentrete his energy on the work nf ve: nmiic robili- 
zation -n` net to meddle in politics] csffcirs. 

W-98. Two questions tere put to SUZUKI by 
ToJo - 

(I) If th. f#reriesn-Jcoancsu nogotis tions 
shevl. be broten off cnò no nroscuct exists for the 
tur:in tion of the vennie severance, to hat extent 
ney Jap-r maintrin her supply ef enrmoecitius. 

VV-99. SUZUKI ensvuerede th^t uhilo' theru 
vaule he sou inerecse in the steal pročuco? thero 
taule to a ducrussu ån commocities fron Thellan’ cnc 
Into-Cuine Lueruse Anruriecsn cni British interference 
bust Se exvectec, ono further that tku praspuet was 
enything but brivht in respuct of cmrecitius to bu 
incertuc fren thu United States, Grunt Britain cne 
ths Hutherlencs, uspucitlly in thu esse nf sctroluur. 


The menufseture of trtificicl petrolcun coule not reet 


a. 


the urj.nt neus. 

yv-100. (II) If Japan shoulc sucecuc in the 
event of usr in occunying th: niturcl resoevrees zones 
VV-97. č. T. 39214, 


WV-98. r. T. 35215. 
W995 9 T3327, 


| cithdra al af troots which asc vuon visorously onposat 
li by the amy. [Herenver, the troops which hed scvanee? 


inte Ssuthern Inte-Ciina weru to be withcravn, 


VWV-104. Tio fact is, it is subrittad, thot 


the cceision to withers the troos fron China 


pel 
-t the Ircuriel Confurenee on 6 Novefber 1941 cic not 
ennturmltte an tic etiete ar emm~lcte withcraunl, It 
uas Cocidu? tist "mons tho Jnpancse troops dispatehad 
te Chins for the Jissos-l of the C:inese Incicent, 
those in th “usdian:ted arcees in Korth Chino ane 
Hanzolisz cn? on Hainan Islend vill be stationed there 
for n ncesssary ture after tin. cstablishnant of peace 
ħotvan Janan an’ China, Sinltenceusly vith the 
esteblishuent of pence, we shell commencu to with- 
rou the rost secor sin; ta 2 separate egreenunt 
Yottun Jaron anc Ciinn, cne with thu est-blishrent of 
sublie orver this will be compluted within tvo years.” 

A mote sncenéed thereta statos that "If the 
Unite: Status shoul? roku on inquiry 2s to the necessary 
tam, it vill be roplio! thet cor nir will ke snprexi- 
mat. ly 25 yours." 

W¥-105, With rugar’ ‘> the withcraw:1 of 
tronas fran French Inco-Chinan tha Cceeisicn oer 


¥V-104. ~. by. 779. T. 7904. 
V¥-105. 1. Ex. 779, T. 7904. 


in the Southern Rejians witheut serious damzzu, how 
far coule svlf-sudcly tn expectec? 

V¥-101, SUZUKI snswere®” thot shizeins weult 
te difficult, the sup-ly of stucl reul ciminish nì 
idnvorts fro: Fronech Indochine cn? Tilan, serticu- 
Ierly rice, voul? be recucc2? "ith rugsr’ to imoarts 
fra: thu Southern Resiens ‘n estisnte could nont he nece 
hy the Plannins Bocrs Gut cccorsing to the stuics 
mate Gy the drny cn’ Novy rinistries the netroleur 
oftcinshle in the first yorr uwele spsroxisste 
300,000 tons cn. in the sees year voulè onproxinste 
2,000,000 tons >rovices that the Southern ¿rons could 
Su oceusicd after the outbruck of ene 

VV-102. SUZUKI stetcs in his cfficavit 
thet the aalicy of TOJO te bring about the successful 
conelusinn of.the éveriesn-Jnprnesu negotintions wes 
concretuly monifustec in tho ceecision ef the Imericl 
Confurunce § HNovuber 1941 which tecizuc to with.r-w 
the armut forecs from Chin- te make the necatintions 
succussful. 

VV-103. Furthermore, th. con*itions for 
concuctinz the negotistions were mere fiverable ot the 
tine of the KONOYE Catin t ty the rccosnitinn of- the 


VV-101. a. T. 35218-9. 
V¥-102. a. T. 35220, 


41,853 


eTaet the Japrnese troops nw Cisyatechec to 
French Imio-Ciins will be vith raun irio irt ly after 
the settlurent of tha Chino Incident, or :ft.r an 
lissarticl seccu vill hove teen established in the Far 
Lihat epee 

a. 

V¥-106. On ecross-exncinttion when infornec 
thet the ‘ocisiom was thet there verl: be na vith- 
‘revel until creo Letween Chins and Jayson hac been 
enm: ta, he renliec thet he thouvht suse ond the 
with*r-ucl of traozs ere ono anc the scr thing. 

v¥-107. Uo state” further an cross-exarina- 
ten that he Che hear tuat 2 Jocision to withernw 
the arixe farces from Chins tu inky thu nuvotictions 
successful hrc cert-in quelificrtinns attached to thet 
witherawal hut it was slam Cuci`cè that, cunencing on 
tho pragsress of the Jepanose-As.riccn nexyotiations, 
those con*itions cault be chenzac. 

WV-108. The croseecvtion subiits that the 
willinen.ss of SUZUKI ta serve in tha TOJO Carin t leads 
tn the irresistible conclusion that bhu wes villin- ta 
“lunyu Japen inta wr, 2 conclusion which is sup-arte:! 
y his swhsuguent cancuct. 


VV-106. 2. T. 35312. 
VV-107. č. T. 35310, 


VV-109. Whatey.r davbt my exist ^s to 
SUZUXI's attend tncu “t th; Inpurinl Conference of 
2 July 1941, be docs not duny thet he cttenta” the 
Iryricl Canfercnes of 6 Suaterbsr 1941, 5 Hav.iiber 


a. 


19°], wd 1 Begemblr 1941. The cecistons mace at 
thasweanfur.nees hiv. ho.n fully fiscessee in the 
General Summary f the e-s- for th: prosecution, It 
is cnouch tu sty thet SUZUKI cannot ese-pe fror cessu- 
ing his shore ar the responsibility rtteching to the 
decisien made st thse conferences vnich includes the 
ducisi«n for war on 1 December asin 

9. 

WV-110. SUZUKI status tht the Cotert:inction 
ta ecntinus the Jopenesu-fcriern nusotistions wes 
nullifies by the arcriern reply of 26 Novenber, He 
noar’ the “or izn Minister cexclain tht the renly wos 
tontcccunt te an ultimaten ont Buin’ tole’ thet it cen- 
stituted virtuslly cn ultimatun he coul’ not Lut sense 
ENEN LER Ge papules ACOE hie nee 

Vaii. ic us Cir etun henstitos, to ~t- 
tne th. confercnee tutucen the voverw'ont n? Senior 
WV-109. =. ix. 1107, T. 10140; T, 35236. 


t. 3600. 
vv-11ə. > 


41,856 


Da 
VV-1l14. The Izpcrinl Hescript for war VPs 


ianed by SUZUKI who stated j that it wns certrinly 
be thnt he desired but he thought that the opening 
hf hostilities ras unevoideble for defensive purposes 
so long as en ulticrtun hed alrerdy been delivered 


tnd Japan was placed in n position linble to be 


ime: ettrcked ot any worent. 


o 
VV-115. He stetes in his affidrvit that 


bis-a-vis Grent britein and the United Strtes, which 


e regerded as militarily one pnd inscp-rrble, he 
es convinced thet Japan should kecp on the rost friendly 


ervs pnd thet Japan should never rnke ther. on enery 


nless indeed Japon wes wilitarily attecked or pleced 
der en irsediate ienace of attrck. 

VV-116. then asked on cross-exerinetion 
there he expected to be attrcked he eer rem thet 
they cid not know where but rt tho tine Japan's netionnl 
Econocy hed been seriously disrupted ond herring thrt 
Irpan hro been given pn ultinntur, he felt they could 
hot be sure when they roulc be attacked. 

VV-117. SUZUKI E thrt the finol note 
lo Acericn wes not discussed qt any Linison Conference 
br Cebinet .ccting thet he ettended. He never knew 


™W-114. r. Ex. 1240, T. 10,685 b. T, 39,246 
Geb Gee 35,190 


wW-116. ia 43.3 7} 
VV-117. a. I. 35,315 


Statusun on 29 Noverher an’ te answer such ques- 
tions 1s rizbt be cut tu the governoent recarcing 
nitinnil eennonic EA TA Ho was sskec qguistinans 
by Admiral OKADA rutirsing shiphuiltiny es wmneity ant 
eirslsne pracuction an! by snethur questienur regcr¢e- 
dn- th supcly of stucl. à 

VV-112. SUZUKI ztten^e thu mectinn of thu 
enhin t an 1 Decorbor ħuforo the Inrericl Conferunce 
when TOJO sais that wer with Anerien wes unaveidnble 
anc the’ srry sn? nevy will turn to wir apurstions. 
Eewev.r, TOJO state’, ss relate. ty SUZUKI, "h n 
yu Suu ^ “efinite chanco for success in nezotiaticns, 
the war aper=tions rill be inveriately susnencec an? 
the sovernu.ent will turn to nusotistions. 

VV-113, SUZUKI z-reu with the Cecision 
Uulleving that this wes unsvaicatly as lone as Jn 


4 


hee an Luericzn ultinstun, 


» 
ce 


VV-111. 2. T. 35223. b. T. 35224. 
VV-113, a. T. 35225, 


rbout ony note being sent; he did not sign it rnd did 

not knoy its contents until rfter it tins delivered. 
VV-118. He goes on to cay thrt once 

the decision thet nr was unrvoideble hed been reached, 

ell these rore or less technicrl crtters were left 

to the Foreign Minister to do on his own responsibility 

in such r wey thet rll proceedings would be in 


eecordance vith Internntional Ler snd therefore he 


did not hrve puch interest in these natters. 

VV-119. When asked on erocseccer inne ionta 
whrt took place with respect to n note to Grent Britain 
he sri? thet he felt thrt even to the United Kingdon 
e note vould nnturnlly be sent end if such o note rere 
not sent there would be anple resson why it was not. 
Therefore, he did not concern hinself with it. 

VV-120. He nae thrt he dces not know 
why no note wes sent to the United Kingdoc. He recalls 
very faintly thet efter the outbrenk of wer this 
atter came up far discussion ond the Foreign Minister 
expleincd thnt since Grert Britain wes one with tha 
Jnited States there wes no necessity to send such a 
Note bacause the note would be autonaticrlly onde 
known to Grent Britain, 

WV-118. a. T. 35,315 


VV-1195 oe Te 35,315 
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VWW-121. He rcritted thet he kner: thet 
Greet Britein wrs a sovereign strte anc hed an 
ei'bagsecor in Toxyo and Japan hrd an oarbassndor in 
Logon but he hac no interest wnhetsoever in such 
tetters rnc cid not concern himself with it. 

WV-122. He pacdous thrt after heving 
rcercd pll the evidence thet he hes been presentec 
on this ratter before the Tribunel, he felt thet 
fran his orn point of view he vould certainly have 
sent = note to Grert Britain. 

W123. On eross-exerinstdon, SUZUKI 
denied thet he knew the hour, placo or cante for 
opening hostilities or thet the task force hnd seiled 
for senrl Harbor.. The first tira he lerrned of the 
ettrck ves on the corning of Decerber 8. He hrd gone 
at 6:30 a.c. to the Cabinet office to »ttend e Cabinet 
recting pnd wes then told by the Chicf Secretery of 
the Cabinct HOSHINO and lerrned for the first tiie th.ct 
hostilitics had neo N It wes nfter the conclusio 
of the urr et sore prison thet the Heavy Kinister spid 
sozething to the effect thet the fleet hnd seiled 
one or two wecks before the ccrcencerent of hostilities 


c 
but he is not too sure that wes neturlly seid to hii. 


chich purpose the slenning Board merely lent its 
conference rook. SUZUKI in his IE supports 
this contention snd goes on to sey that the slanning 
Borr., brå not the slightest ruthority concerning 

the trertrent of 7.0.¥. 

“VWW-127. An cexrcinrtion of the EE 
4tself discloses thrt at the conferanec certnin 
principles were discussed pni decided upon enong 
ther: being, thet ?.0.t'. shrll be trensfcrrec to Japan 
to oitigate the lebor shortage rnd to carry out specinl 
icportent vork, Of the industries in the National 
Kobilizetion Plen, var prisoners shell be employe 
for pining, stavecoring enc engincering ond construction 
work for national defense. For the tite being wnr 


prisoners shall be ecployce in stevedoring in irportrnt 


ports. 
VV-128. Tho docui'ent also refers to the 


fret thet *.0.W. heve been employed in Japan for 
stevecoring to specd up the trensportrtion of :ntcrirls 


in verti e with setisfectory results. 


ct. 
VV-129. On cross-exe: ination ı SUZLKI 


ad_itte! thet the rlanning Boart hre ruthority over 
nna wes concerned uith the supply of rnc the cerenc 
VV-126. be Ta 35,247 


W127. a. Ex. 1971-A, T. 14,505 
W-129. _a. T. 25,319 


VV-124. Whether or not, owing tp his 
disinterest, SUZUKI: wrs unsware of thc contents of 
the finrl note to the United Stetes, or of the plans 
for the comnencerent of hostilities on 8 Dececber 
1941, the prosecution subnits thet he crnnot escepe 
responsibility for the decision to vange an eggressive 
war contrary to. the principles of Internrtional Lew. 
His explenetion for the feilure to notify tha United 
Kingdon of the corencerent of hostilities is, in 
the submission of the prosecution, unworthy of 
consideration. 

1° chISONCRS OF War. 

WV-125. In his affidrvit SUZUKI refers to 
a prosecution aocanen teas This docucent entitled 
"The Employcent of Far Frisoners" is contained in 
the Foreign Affairs Monthly Report of Septerher 1942, 
rnc wes published by the Foreign Section of the Folice 
Bureru of the Hoge Ministry. 

VV -126, The defense witness KALAYAL,, n 
Director in the «lanning Board cate thet the 
meeting referroc to in the docur:ent was not hele 
undor the auspices of the fFlenning Borrd but under 
the ouspicas of the ?.0.W. Inforsmtion Burcau for 


W-125. a. Ex. 1971-4, T. 14,505 
w-126. a. T. 35,164 
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noap. - In pert thet Ipbor pouer ws —— > 

suppleccnted by.2.0.W. The lrbor of the 7.0.V. cfs 
not lirite2, he seys, to the trensportetion of 
punitions alone but was utilizec for the purpose 
of fociliteting transportation generrlly. j 

VV-130. The prosecution subrits that while 
the Flanning Board is not čirectly concerned in the 
trertrent of wrr prisoners, enjoying rs it cic nuthority 
over the gupply end denands of labor in Japen, the 
Bog 3A tuse assupe its shere of the responsibility for 
the anploycent of war prisoners on work directly 
connecte: with the prosecution of the wer and contrary 
to the Hague Convention, 

VV-131. On 17 May 1942, Ott Lecomwneeert 
to the Gercen Governrent thrt certain Japanese be 
decorsted who have veca irportant contributions to 
Germar ~Japanese cooperation anc to the joint noging 
of wer rnd who vt the sree tive occupy key positions 
in the Japanese Arry or Governcent. Arong thase so 
recommended was SUZUKI, who was described as controlling 
economic planning in Jepan es well as the orgenizatian 
an. ndrinistrrtive construction in the southern territorijs 

VV-132. On the strength of this grert 
suthority, Ott continues, his connection with the Arry 


VV-129. b. T. 35,220 
E: 392. T. 11.253 


rnc his personel reletions with TOJO pnd SUZUKI, hrs 
crertec e position far hirself that can be labeled 

-g e kih2 of Vice Chencellorship, This is shown by 
his orcer of rank in the Cabinet ct official functions 
ezê although he was formerly e:biguous in his attituce 
ttowerds Germany, SUZUKI has esnecinlly recently 
suaportec cooperrtion with Gerveny end hee an 
itportent share in the Jecision of Japan's entry into 
the wer. 

W-133. In his affidavit’ '* SUZUKI stotes 
that he never knew thet he wes erlled Vico Chencellor, 
thet the order of ernk rt officinl events vrs determined 
by court procecure en: thrt there was no specisl persona 
intiracy between TOJO end hirself such as hed existec 
betneen KONOYE and hinse]f. He declined the invitation 
to the investiture. 

¥V-134. SUZUKI wes a a T ADD 

Inpenese Governi-ent for his services in the BMenchurian 
Incicant en! for his services in the Chinr Incident, 
In his sfficevit he states that these ecorations 
rere conferred on nll Colonels anc Mejor-Generals 
in cetive service without nny special zerit, 

12 RESIGNATION ON 8 OCTOBER 1943 


VV-133. a. T. 35,348-9 
WV-134. r. Ex. 126, T. 787 
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Minister rekes it clerr thet he is also guilty uncer 
Counts 4 pnd 5. In addition, the evidence of his 
activities in China establishes his guilt uncer 
Counts 2 and 3 in respect of conspirecies releting ta 
China, 

VV-139. Counts 6 to 17, inclusive, of the 
Indictzent relete to the planning and preperation 
for aggressive wer. It is subnitted thet being a 
defendant who joined the overell conspiracy as early 
as 1932, onc as his subsequent actions show cid not 
withJraw fron the conspiracy, he is guilty of all 
Planning en. prepering for war subsequent to that 
cete end ts guilty unter gll of the Counts 6 to 17 
inclusive. In accition to plenning and prepering this 
overr]] progrec for aggressive wer there is cirect 
evidence thet es President of the Planning Borrda enc 
g Cabinet Minister, SUZUKI plannec end preprred the 
aggressive vers referred to in Counts 6 to 17, inclusive, 
and 1s guilty as cherged under those counts. 

Counts 18 tn 26, inclusive, relate to 
initinting rggressive wars. SUZUKI is not charged 
uncer Counts 18 end 23 of this group. It is subeitted 
that there is cirect evidence that SUZUKI is guilty 
of initiafing the wnr of aggression es chnerged under 


Counts 20,21, 22 enc 24 end thet in addition he is 
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VV-135. dt the request of TOJO he left 


he Cobinet anc resignec the vresicency of the rlanning 
Borr? on 8 October 1943. 

WVW-136. rior to this in april 1943 he hrd 
heen apposutea Adoinistrative Inspector, his tuties 
being to ensure that precuction increases ‘ere rrue 
by inspecting the verious fretories end con“itions 
in then and to teke the steps necessary to increase 
procuction,. 

VV-137. In Decerher 1943 he urs EPPO INEEN 
Econorie £4viser to the Crbinet and in Septerber 1944 
Chief of the Greet Nippon Incustry ratriotic Association. 

(The following portions of the trans- 
eript, not rerc, were copied es follows:) 

VV-1"3. To sux up, it is submitted that the 
defenéent SUZUKI is guilty as chrrgeù uncer the 
conspirncy counts 1 to 5, inclusive, of the Indcictrent. 
It hes been shorn in evizence thet as early es 1932 
he participatcé in the overall conspiracy charged in 
Count 1 and the evidence of his subsequent activities 
ns p vecber of the Bureen of Lilitary /ffairs, »s Chief 
of the Politicr1 Section of the China Affairs Board, 
rs Presizent of the flanning Hoard and as n Cabinet 
VV-135. a. T. 35,323 


WV-136, n. T. 35,322 
VV-137. a. T. 35,323 


guilty as chergec uncer‘Counts 19, 25 ond 26 ns on 
recorplice instigctor pne snceccessory by renson of his 
guilt in plenning end preparing the wars of aggression 


referred to in the. snid Counts 19, 25 end 26. 
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It is :.1s0 submitted thet the cvidence of the 
activities of SUZUKI in the appointments and offices 
helg by him and referred to above, show SUZUKI to be 
guilty of waging aggressive war undcr Counts 27 to si, 
inclusive, and Counts 34 to 36, inclusive, This defcnd- 
ant is not charged under Count 33. In addition hc is 
guilty under Counts 28 to 32 and 34 to 36 because the 
evidence established that he was a pcrson guilty of 
initiating the wers referred to in those Counts. 

Thc defendant SUZUXI is charged under Counts 
37 to 47, inclusive, ard Counts 51 and 52 of thc 
offcnses contained in Group II of the Indictnent rclat- 
ing to murder, It is submitted that being è Cabinct 
Minister during © part of the period mentioned in the 
Count, SUZUKI is guilty under the conspiracy Counts 37 
and 38 which thereforo establishcs hia guilt under Coun= 
39 to 43, inclusive. With regurd to the remaining Count: 
in this group with which SUZUKI is charged, i.e., Counts 
45 to 47, inclusive, ond 51 and 92, it is submitted that 
the defendant 1s guilty as charged under these Counts by 
reason of the fact thet the evidence establishes that he 
wos a person who planned and prepared to commit the 


offenses ehorged under those Counts. 


defendant TOGO. 

Hr. Vote. 

THE FRESIDENT: Ur. Vote. 

MR. VOTE: TOGO, Shigenori. 

wWW-1. The accused TOGO, Shigenori, 1s 
charged in Counts 1-17, 20-22, 24, 2€-32, 34, 36-43, 54}, 
54, and 55 of the Indictment. In addition he is named 
in Counts 25, 35, 44, and 53. As to Counts 25 and 35, 
the prosecution appt tees and the Tribunal grarted that 
the charges therein made against this defendant be 
stricker, from the Indictment on 24 Jenuary 1947. - As 
to Ccunts 44 and 53, the charges set out therein will 
not be nressed by the prosecution against ary of the 
defendants. 

wWW-2. The avidence introduced by the prore- 
cution against this accuscd is almost exclusively docu- 
wentery, consiating of official records of the Japanese 
and, for o small part, the German Government, as well a 
a number of radio telegraphic messages sent by the Japa 
nese Government and intercepted at the time by the Alli 
Powers. Against this the defense evidence hag hased it 
self mainly on the statcments of a large number of wit- 
nesses and the lengthy testimony of the accused himself 


Wost of these witnesscs were the accused's immediate 


(WH-1. a. T. 15827. 
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The remaining Counts in the Indictment 54 and 


55 are contained in Group II] and relate to conventior- 
al war crimes and crimes against humanity. While there 
is no evidence that the defendant SUZUKI was directly 
concerned with the treatment of prisoners of war, it is 
submitted that prisoners of war are in the power of the 
hostile government and rot of the individuals who cap- 
ture them and their treatment becomes the resnonsibility 
of that government and the Hinisters of State who com- 
prise that Government, which includes the defendant 
SUZUKI. It is also submitted as a Miniater of Stete in 
the Japanese Cabinet he is guilty of the conspiracy 
charged under Count 54 and with responsibility fer the 
violation of the laws of war cs charged under Count 55. 
de has an additional responsibility in that as has been 
shown by the evidence, the Planr.ing Board at the time 
the defendant SUZUKI was President was instrumental in 
allocating prisoners of wer to work which was directly 
connected with the operation of the war. In the result, 
it is submitted that the defendant SUZUKI is guilty as 
charged. 

BRIGADIET. NOLAN: With the permission of the 
Tribunal, I will ask leave to present Hr. Robert H. Voto 
of tha Ber of Colorado, now a member of the prosecution 


ataff, who will rend the summary of the case against th: | 
a, ab ee aa ers A ee - > td 
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subordinates, colleaguca or supericrs during the period 
of time covered by the Indictment. The principal wit- 
ness called on his behalf. by the defense was Foreign 
Ministry Bureau Chief YAMAMOTO, who was the accused's 
righthond man in the fateful months leading up te the 
outbreak of the Padific War and who assisted the accused 
in the Liaison Conferences in which the Japancse plans 
were diseussed and the final decisions were me 

A great part of the evidence introduced cn be- 
half of this accused is aimcd at explaining the mctives 
for many of his actions and at putting a specific inter- 
pretation on the documentary evidence submitted byv the 
prosecution. In this respect we contend that most of 
this documentary evidence is clear and unambiguous and 
should be allowed to spcak for itself. Ir addition the 
defense has offered evidence concerning mary actions of 
the accused which are not related to any evidence intro- 


duccd br the prosecution. This evidence was presumably 


offered to counter the conspiracy charges, With respect 


to this it is respectfully urged that even if this 

defense evidence should be taken as conclusive, all it 
esteblishes -= if that -- would be that the accused did 
not at all timcs actively participate in furthering the 


conspiracy either because his official position, or lack 


ONE — _(WW-2. a. T. 25908.) 


of position, did not enable him to do so or because he 
temporarily disagreed with certain actions taken by the 
ather conspirators. His active participation in fur- 
thering the conspiracy at other times, hcwever, and 
therefore his promoting of the general objectives of 
the conspiracy are not countered by- this and canriot be 
explaincd away in this manner. 

W-3, The accused TEGO was born in 1882 and 
on graduation from the University entcred the Japanese 
diplomatic scrvice in 1912, From then on until hc 
assumed the important position as Director of the 
European-Amcrican Bureau of the Foreign Ministry in 


early 1933 his career was a routine one in the various 


minor posts of the diplomatic service. During this, time 


he served in Germany from 1920-1923 and from 1929-1932. 
From 1925 to 1929 he was assigned to tho Japanesc Em- 
bassy in Washington. These various posts.afforded hin 
arple ouportunity to acquaint himself thoroughly with 
both countrics, the one later to be Japen's main ally, 
the ather, her principal adversary in her aggression 
against the Western POLEA] 
ww-4. On l February 1933 tho accused was 


appointed Director of the European-Amcrican Bureau of 


the Foreign iiniatry and, according to his own testinony 


(g5. n. Fx. 127, T. 787-8; Ex. 3612, T. 35385.) 
ee j 


futurc foreign policy had not yct taken shape. The. 
rest natural, the only course open to Japan at this 
time was to achicve a mcasurc of appcasement with the 
other powers chile hanging on to the fruits of her 
aggression and while strengthening hcr national power by 
the development and exploitation of thc newly-congucred 
territory. This is exactly the recommendation made by 
the accused in his study. Japan should make it clear, 
he stated, that she entertained no territorial ambitions 
outside apenas the course which she should follow 
was to pursuc hir Manchurian and. Mongolian policies ana 
in the meantime keep friendly relations with othcr 
powers until these regions had been developed and Japan 
hed establishcd a firm footing on the continent of asia. 
While this was boing donu Japan should avoid troublas 
and not launch hersclf on a reckicss Fo ceca 

LE PRESIDENT: Wa will recess for fiftcen 
minutes. 

(thereupon, at 1445, a reccss was 
taken until 15C0, efter which the procced- 


ings werc resumcd as follows:) 


c. Ex. 3609-A, T. 35476. 
d. Ex. 3609-4, T. 35365; T. 35478; 
Ex. 3609-4, p- 25 (not read).) 


assumcd his duties in early March of that year. Japon 
was just then withdrawing from the League of Nations 
and one of his first duties in his new function was the 
making of on cxtensive study of Japan's future foreign 
policy with regard to European and american countries, 
now that Japan, as a result of her aggression in ban- 
churia and the subsequent condemnation of this action by 
the Loague of Nations had to a certain extent isolated 
herself from the community of natina AT The accused 
asserts that this study nhich was officially submitted 
to Foreign Minister UCHIDA by the middle of April, 1933, 
represented his basic ideas as to the foraign policy to 
be followed by Japan, theri and later, and that through- 
out his further career he strove for the fulfillment of 
the recommendations set out in this ture 

Against this it must be stated that the position 
in which Japan was placed at that time was a peculiar 
one. Japan had bcen condemned as an aggrcasor by all 
other civilized nations. She had no allies and could 
expect no assigtance but only strenuous opposition in 
any further aggressive ventures which she might under- 
take. World conditions were comparatively stable; 


Hitler had only just come to powcr in Gormeny and his 


Giw-4. a. T. 35629. 
b. Ex. 3609-A, T. 35362; 35630.) 


MARSHAL OF THE COURT: The International 
Military Tribunal for the Far East is now resumed. 

MR. VOTE: Ey this recommendation the accused 
nut himself squarely behind the Japanese yolicy of 
aggression in Manchuria and of bringing that region 
under the complete domination of Japan. The stucy 
admits that the much pleaded Russian danger had no 
relation to Japanese aggression in Nanchuria. It 
states that the Soviet attitude toward Japan had in 
the past been conciliatory, that even if the Soviet 
Union shovld abandon her peace policy, her efforts 
world be directed towards Testern Europe rather than 
towards Japan, "* that the Soviet Union was afraid af 
Javan and not Japan of the Soviet Union and that the 
menace of Bolshevism which Japan pleaded to justify 
her acvances into Manchuria had become such a common- 
place that it was doubtful to what extent that explan- 
ation appealed to vorid boinn If Japan succeeded 
in the development of Manchukuo her position vis-a-vis 
the Soviet Union would become very favorable. There- 
fore, it would be advisable to conclude a now aggression 
nact with that nation now.®" A conflict with the 
Soviet Union should ba avoided unless Japan could rake 


a. Ex. 3609A, p- 17 (not TERN 
e 09 
g. Ex. 3609A, pe 22 (not read) — 


a common front with Great Britain and the United 


States, As it was clear, however, that the Soviet 
Jnion was making efforts ta avoid such an occurrence 
Japan, should, in case of war, stand alone and be 
condemned as an ageressoree 

Tha policy as recommended here, although 
advocating temporary peace, would obviously fit the 
purposes of the most strenuous advocates of aggression. 

W-5. By the year 1936, the accused mean- 
while having become Director of the Evropean-Asiatic 
Bureav of the Foreign "Ministry after the European- 
American Bureau had been dissolved on 1 June 1934,"" 
the world situation hed uncergone considerable changes 
since the accused had made his study of international 
relations in 1933. Germany had risen to power in 
Europe and Fad, like Japan, left the League of 
Rations. It was abundantly clear trat as the accused 
had stated in 1933 Great Britain and the United States 
would not make a common front with Japan against 
Russia, Germany, however, was only too willing to 
find herself an ally in Asia to strengthen her 


position in Europe. 


un. 
h. Ex. 3609A, p. 25 (not read). 
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mistaka to base international agreements on i1dedlogical — 
grounds .?° This statemant ignores the fact that, 
whatever nay be said of the Anti-Comintern Pact 
itself, the at‘ached Secret Agreement was clearly not 
one of ideologies but contained a very concrete 
alliance against Russia.” In addition the study made 
by the accused, which was accepted as the official 
Japanese view,-makes no mention of any objeation te 
the pact whatsoever. On the. contrary, it states that 
the Soviet Union is menacing Japan, that it is there- 
fore necassary in order to smoothly carry out Japan's 
policy toward the continent, to make common cause 
with some other nation against the Soviet Union and 
that it is anpropriate and easy to choose Germany 

for that purpose as both Germany and Japan had similar 
standpoints in regard to the general international 
sitvation. The pact should therefore be concluded 
but caution should be exercised so as not to bring 
about a war with the Soviet Union. In addition some 
advances should be made torards Great Britain as the 


new pact would undoubtedly antagonize her and a haad- 


f. 
on clash with har should be avoided. 


The accused asserts that the above atudy 


W-5. d. T. 35643-4. 
e. Ex. 480. T. 593677; 
f. Ex. 3267, T. 29,886-94. 
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Informal conversations for the conclusion 
of a pact against Russia betwean Germany and Japan 
had, been undertaken in 1935 between Ribbentrop and 
the Japanese Wilitary Attache in Berlin, the accused 
OSHTMA, In the spring of 1936 the Japanese Foreign 
Minister instructéd hia Ambassador in Berlin to 
officially ascertain Germany's intentions and desires 
on this subject. In July en official German proposal 


was received in Tokyo and taken into consideration by 


the Japanese Government .°* At the request of the 


Foreign Hinister the accused studied the German pro- 
posal and submitted his opinion as a basis for dis- 
cussions between the Foreign Minister and the War 
Minister, Both ministers agreed with his views and 

as a result instructions were sent to the Japanese 

Am) .ssador in Germany to conduct the negotiations with 
the German Government accordingly." The accused 
admits his close connection with the conclusion of 
the pact as Director of the Bureau of the foreign 
Ministry which was in charge of the negotiations. ila 
states, however, that he was personally opposed to the 
conclusion of the pact, it being in his opinion a 

aH -5. 


b. Ex. 477, T, 5914; Ey. 3615, 1. 35408-9. 
c. Ex. 3266, T. 29883; Ex. 3247, T. 29886-94. 
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| reapresants his opinion only "to a certain extent" 


as it was drawn ifp by the Bureau of which he was in 
charge .=" In this he is contradicted by the defense 
evidence itself mhich shows that he personali” was 
the responsible author." In this light, his asser- 
tions regarding his opposition, no mention of which 
is to be found in the document drawn up by him at the 
time, cannot be given weight. 

He also makes much of the changes in the 
text of the Anti-Comintern Pact and the Secret Agree- 
ment shich were proposed by him and in part incor- 
porated in the final aerecrants. =” It is considered 
unnecesssry to discuss here the merits of these 
alterations. A simple comparison between the pro- 
nosals made by him and the final texts of the two 
agreements should suffice ta show of how little 
importance they were and how the final agreement was 
not thereby in any manner altered in character. 

Both the AntiComintern: Pact and the Secret 
Agreement, after having been approved by the Privy 
Council at the meeting of which the accused attandad 
as one of the Government officials directly concerned, 


were signed on 25 November 1936 and came into force 


PIS. 
ae. T. 35644. 
a WE ya 200), T aa a m 
i. T. 35645-7. 


the same day.J- ——T T 

Wi-6. Any dovbts as to the weight of the 
accused's allegations concerning his opposition to 
tha anti-Comintern Pact should be dispelled by the 
fact that ha was appointed Ambassador to Garmeny 
within a year after the conclusion of the Pact. Ho 
government in the world would appeint ag its Ambassador 
to a country with which it had recently concluded a 
close military and political allience the very man 
who, and this is the inference we are invited to 
draw, had been throughout the strongest opponent of 
this alliance. Nevertheless, on 27 October 1937, 
the accused was appointed as Japanese Ambassador to 
Germany where he arrived on 24 December of tha sama 
year." 

åt the time that he arrived at his new post 

the attempts to bring the war between Japan and China 
to a conclusion through German mediation had been 
under way for some time. The course of this mediation 
as well as its outcome -- the declaration by the 
Japanese Government on 16 January 1938 that it would 


no longer doal with the Chinese Government -~ have 


Wied, Ex. 485, T. 5968; Ex. 36, T. 5934-5. 


w'-6. 
~~. Ex. 127, T. 787-8; Ex. 3612, T. 35385. 


41,880 


soonast conclusion of hostilities. However, Japan 
was datermined to carry on the war to ita bitter end 
and conditions of peace “auld become harder as the 
war continued longer. The Japanese Government no 
longer considered Chiang Kai-shek as representative 
ar the Chinese Central Government. Japan was still 
willing to negotiate with him but if he was not 
willing to accept the Japanese peace conditions 
Japan vould make peace with each of the provincial 
governors.°" 

The accused tries to explain the position 
taken by him then by asserting that the policy of 
not dealing with Chiang Kai-shek and of fighting the 
incident to a military conclusion had already been 
substantially decided upon and that although he had 
no connection with the formulation of this policy he 
naturally expressed the views of his Government. As 
sham above this is incorrect. .The policy of the 
Japanese Government which was yet ta receive Imperial 
sanction was to continue mediation. What the accused 
@id in fact do waa to express the desires and plans 
af those who advocated continuation of the war. 

as it turned out the decision of the Imperial 


7 
ite a. 484D, T. 5991. 


een daa v extensively in other perts of the 


summation.” As the mediation was carried out by 
the German Government through its ambassadors in 
Japan and China, thé accused did for the most part 
not directly participate in the attempts to reach a 
settlement. 

Nevertheless by his actions and his words he 
showed clearly his attitude towards Japan's aggression 
in China, an attitude which.is only confirmed by his 
later activities as Foreign Minister. The Tribunal 
is reminded that, as has been pointed out elsewhere, 
there were at that time two lires of thought within 
the Japanese Government circles, This division of 
opinion finally resulted in the Imperial Conference 
Decision of 11 January 1938, which stated that an 
effort would ba made for a settlement of the incident 
on the basis of specific Japanese terms and only in 
case this would prove unsuccessful to break with 
China and continue the war. 

It is in this light that the statements of 
the accused to the German foreign Minister when he 
visited him on 10 January 1938 shovld ba considered. 
Ho stated that Japan wished for peace and for the 


b. Parts B. 54, E. 55. 
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Conference wes never put into Poy T) 
few days after this decision had been taken, the 


advocates of continked war brought about the KONOYE 
statement of 16 January over the strenvous opposition 
o7 the Army and the General Staff who stated that 
they vould continue to Seek for peace.” 

WI-7, The accused's position in relation 
to Japan's aggression towards China during this 
period is also clearly shown in the negotiations which 
took place with Germany concerning German-Japanesa 
cooperation in the exploitation of China. In his 
own testimony the accused atterpts to make it appear 
that efforts to reach agreement in this respect were 
started by Germany in May 1938 and that he, being 
opposed to such an agreement, did his best to thrart 
these efforts, even going so far as not to follow, 
or at least, freely interpret the express instructions 
of his government.*° 

The facts, however, are different. As early 
as his previously mentioned conversation with the 
German Foreign Hinister on 10 January 1938, it was he 
uho brought up this same subject and stated that Japan 


b7 . 
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had great intarest in working hand in hand with 
Gernany in China's economic development.” A few 
reeks lates, on 28 January, he brought up the same 
subject and stated that the time would soon come to 
start conversations about German cooperation with 
Japan in the nev China which was to be constructed.°” 
At that tine at least there had been no approach from 
the German side, which, if it came at all, was made, 
according to his own testimony, a full four months 
later. Nor is there any evidence to show trat he 
bad had any instructions from the Japanesa Government. 
It is correct that in the negotiations on 
this subject, which took place in Berlin in June 
and July 1938, 1t proved impossible to reach an 
agreement. On 29 June, the accused visited the Cerman 
Foreign Hinistor and presented to him a memorandum 
setting out the Japanese point of view. The memoran- 
dum stated that it had been recoynizad thet Japan 
and Germany must cooperate economically in China in 
the spirit of the Anti-Comintern Pact, and that tho 
Japanese Government was praparad to considor 
Germany particularly benevolently in her economic 
activities in China.?* In the further discussions 
m-7. 
— b. Ex. 4R6D, T. 5991. 
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differences o? opinion between Japan and Germany 


could not bo sottled and the proposed agreement was 


nover concluded. Nevertheless, thasa negotiations 


show clearly Japan's ultimate aim in her aggression 


agażást China which vas clearly expressed by this 
accused, who apparently saw nothing strange in the 
fact that Japan should decide what the rights and 
interests of third countries in China were to ba. 


wa-8. It is not contended by the prosecu- 


tion that this accused took any part in the negotia- 


tions which were carried on during his ambassadorship 
in Berlin on the subject of strengthening the Anti- 
Comintern Pact. 

WH-9. The accused was appointed Ambassador 
to tha Soviot Union on 15 October 1938 and arrivod 
in Noscow to take up bia new position on the 27th 


of thea some month. ** 


T- | rx. 127, T. 787-8; 
Ex. 3613, T. 35386. 


two main difficulties arose. In the first place 
Germany nanted to have the agreement deal only vith 


tha Jopanese-occupied areas of Korth China, while 


the accused insisted that the agreement should cover 


the whole of China because, he stated, the Japanese 


Government intended to extend its influence over 


all of that country, Jn the other hand Japan was not 


preparad to grant Germany the preferential treatment 


uhich Germany desired.” That Japan was not prepared 


to allo any nation, even her ally, Germany, to in- 
fring. upon the monopoly Japan was trying to create 
for herszlf in China is not denicd. This point was 


cloarly recognized by the Germans themselves. In 


further discussions concerning the proposed agreement, 


they complained that not only vere the Japanese pro- 


porals unsatisfactory but that in fact the Japanose 
authorities in North China wero eliminating all 


foreign trade, including Germany's, and that this covld 


not but giva Germany tha impression that the Japanese 


aconomic policy in North China aimcd systomatically 
at a Japanese monopoly to the exclusion of others. 
That they vere correct in this supposition has becn 
Clearly shown by the evidanco in this case. The 
wiz. 
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meaac. On 23 August 1940 the Japanese Govern- 
ment ennnunced that a great number of Japanese foreign 
rerresentatives, among whom the imbassadors to the 
United States, France, Brazil, and Turkey, as well 
as nineteen ministers and numerous consul-ganerals 
end consuls, hed been recalled to secure the new Jap- 


ana-a fnraign policy introduced by the Foreign Minis- 


a. 
tar, MATSUOKS. feveral days lster the accused was 


added to Ehag list and racalled from his position 

in Moscow. A The Gernan ambassador in Japan reported 
to his government at the time that it was his opinion 
that this action was taken to rencer harmlese the ex- 
ponents of pro-Anglo-Saxon policy. If the accused 
was recalled for thie rearon, hire recell was not due 
fo the fact that he was not in favor of Japan's policy 
of aggression but to-tha fact that, unlike MATSUOKA, 
he still balieved that the aime of the ageresfion 
enuld generally be obtained by maasures short of 
further war. This is borne out by the stetement made 
by Ambassador XURUSU, who, in June 1°40, made it 
clear that for a chanpe from reliance upon the “estern 
Powers tn collaboration batween Japan and Germany, 
improvement of Japenase-Auasian relations for the 
duration of the present war was necessary. Both TOGO 
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on CU were feverishly workin for this and it war 
becomifg moré and more clear that Japen's future ley 


4h the “outh and that the enemy in the north must be 
c. 
neda a friend. 


after his recall, the. accused left “oscow 


on 20 October 1°40 and arrived in Japan on 5 November 
d 


of the same year. e From then until he became Foreign 
Yinieter in the TOJO Cabinet, he held no official posi- 
tion. 

“1-11. ^n 16 October 1941, Prime Minister 
XONOYE submitted the resignation of his whole cabinet 
and subsequently ‘Yar !finister TOJO was entrusted by 
the Ymperor to form » new cabinet. TOJO was instruct- 
ed by the Fmperor that, instead of following the 
decision of 6 September he waz to undertake a careful 
re-exaSination of the whole political situation, both 
foreign and domestic, in deciding Japan's fundamental 
See 

72-12. On 17 Nctober TOJO requested the 
accured to become Foreign }inister in the new Cabinet. 
Sefore accepting the post the accused requested 5 meet- 
ing with TOJO and was received by him in the evening 
af that day. TOJO reported to him the general circun- 


Wiel0. c. Ye. 522, T. 6170 
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with the circumstances surrounding the fell of the 
KNNOF. Cebinet and both he and defense witness YAMAMOTO. 
etated that he requested from Prime “inister TOJO 
specific assurances that on the several points of the 
é September decigion a re-examination of Japan's atti- 
tude: muld be undertaken, which he could.nct heve 
done had ke not known about ee 

W¥-13. After accepting the post of Foreign 
Minister, verious people inquired from the accused 
rhy Fe had joined the TOJO Cabinet which vas generally 
considered in Japen to be a ver canines That 
there eas little doubt in Japan that the new government 
wes made up of the most uncompromising elements has 
been peace to by TOGN's own defense witness TOHI- 
YOSHI. ; This opinion was shared by Ambassador 
NOMPA in the United tates wha, immediately upon 
hearing about the formation of the cabinet, cabled to 
the new Foreign Minister requesting to be relieved 
fron his post, as he was trusted by the American authori 
ties and considered sincere. He did not want to 
continue deceiving other people and himself and, 
although he did not want to flee from the field of 


battle, resignetion was in hts case the only way open 


FE: b. T. 25,939-40: T. „35670-72 
oly: a: r: - 1239, gts 35,52 
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stances then eryistine. #ecording to the accused he 
made it clear to TAJO that he would only accept 
the portfolio of Foreign affairs if the Army would 
consent ta make considerable concessions in re-exam- 
ining the Japanese position in the negotiations with 
the "nited States, as the negotiations would certain- 
lv end in a breakdorm if Japan's stand vas uncompro- 
mising even on the one subject of the stationing of 
troops in Chine. He would refuse to enter the cabi- 
net unless there was a fair chance for a successful 
conclusion of the negotiations. In answer to this 
TOJO assured hin that all pending questions would be 
re-eyenined but gave no guarantee as to any concessions 
to be made. Hereupon the accused agreed to enter the 
cabinet ar 

The accused contends that when he accepted 
this offer, he was insufficiently informed about. tre 
then evyisting situation, as he had been in retirement 
during the whole preceding year. Fe testified that 
he had only vague knowledge of the contents of the 
decision of the Imperial Conference of 6 Feptember and 
knex nothing of the Imnerial Conference decision of 2 
July. Fís statemente are contradictory, however, be- 


cause he also testified that he was well acquainted 
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for a man of honor. This telegram ras sent by 
NOMURA notwithstanding the fact thet tro days pre- 
viously the accused had informed him that Japan vished 
to continue the négotiations, NOMURA apparently heving 
little faith in these assertions. In any event, his 
request ras refuséd and he continued to represent the 
Japanese side in the Eto tintin s 

Ta-14. Immediately after the new cabinet 
bad teken office a series of Liaison Conferences were 
started to decide upon the future course of action 
to be folloned by Jepan. The first of these meetings 
wes held on 23 October end fron that day onwards 
conferences took plece daily until the night of 1-2 
November. Towards the end of this period the Liaison 
Be sometimes delibereted until deep into the 


night. The subjects studied at these daily meetings 
were two-fold. In the first place, it having been 


ascerteined by the previous cabinet thet Japan's mini- 
rum demands decided upon by the Imperial Conference 
ef 6 September had no chance of being accepted by the 
United States, an agreement was sought on env modi- 
ficetion which Jepcn might make in these ea A 

In the second plece, Japan's totel national strength 


wes subjected to a thorough study. In this, mein 


We-13. c. fy. 1161, T. 10,312 =x. 2163, T.10,3{5, 
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ezphasis wos laid on Jeprn's militrcry strength and — 
Jrpen's position es regards militery supplies, es- 
pecially ofl. The scope of these investigations is 
gleerly seen in exhibit 1328 which gives e comprehen- 
sive list of ell the problems thet came up for dis- 
cussion. In these invectigetione the Toreign Minister 
was aherged with studying the folloring questions: 

1) The prospects of the “uropean ar; 

2) Tevelopments expected to take place in 
the North, assuming that Japan would 
initiete e wer in the southern regions 
sometime in the autumn of 1941; 
The assistance to be eypected from Germeny 
and Italy in case Japan started a wer with 
the 'nited States, Great Rritein, and the 
Netherlends: 
The possibilities of attacking Greet 
Britein end the Netherlands only or the 
Retherlends alone; 
The adventoges and disadvantages of poft- 
poning the opening of hostilities until 
cpoproximetely :‘arch a 

As a result of these and other studies and 
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Pronosel BR. which accorling to the defense evidence 
wes completcly the eccused's orn as it wes entire- 
ly unrcJ2tced to any previous Japanese proporels end 

wes merely intended ns n tcmpotzry measure, The immed- 
dat? consequences of this proposal would be thet Jepen 
woule vithéraw hur troops from the southern pert of 
french Indo-China but thet, on the other hand, the 
United States znd the Allied Powers would five her a 
frec band in her war with China. 

Ww-16. All these problems refarred to ebove 
hsving been studied and discussed in great deteil be- 
tween 23 Nctober and 1 Novembar, the final decision 
es to the policics to be follovcd by the new cabinet 


P. 
zar takcn in the Lisison Conference of 1-2 November. 


245H. T. 10,811 
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the deliberations of the conferees, the decision of 
the Liatson Canf~ ance of November 1, which was for- 
molly sanctioned by the Imperial Conference of Novem- 
ber 5, was regchea 

24-15. In the defense of this recused, it hes 
been contended time end time again thet due to his 
personal efforts in the Liaison Conference, the strong 
position taken by Japen as the result of the 6 September 
Imperiel Conference vag so modified as to meke the Jap- 
enese proposals more moderete end more CLICA 
poua before, the besic Jeprnese proposel, Proposal 
A, z presented no real chenge in the Japanese proposal 


c. 
of 25 September, which in turn conteined all the ele- 


‘ments of the Imperial Conference decisions of 6 Septem- 


BoE Miaeal thourhielothentintenee diplomatic language. 
It is clear thet these chenges on which the 
accused relies most hecvily in his defense did not 
bring any essential difference in the Japanese de- 
mends as decided upon in the Imperiel Conference of 
6 September. Pven if the accused made the efforts as 
alleged by him it is importent to remember that he 
concurred in the decision as finally made. 


As regards the second Japrneze proposal, 
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This decision af the Licison Conference can- 
nat be secn othcr than es a aualifice cecision for war. 
The final absolute dctiands of Japan on the Western 
Powers had been ĉecided upon and if these decanés 
terc, not to be accepted within a definite pcriod of 
tic, Jepan CaP tkani To this Gecision the ac- 
cuscà gave his assent. He qualifics his pesition in 
regard to this decision of the Liaison Canference on 
two points. Firstly, he states that Proposals "A" 
and “B" vere not to ot considered as the final Japan- 
csc concessions but that it was the general purport 
of thcse proposals thet Japan ras intcrestec icon He 
states that he considered? that an agrccnent along the 
gencral lines of cither of these proposals cight well 
be ienancaes In fact, only efter Prine sinister TOJO 
had essurec hin that further concessions would be 
consitered in case the attitude of the United States 
was ;enerally favorable, he agreed to the cecision 
for war in case the négotiations failed. That 
Japan woul? have been willing to arke cny chan3c on 
any essential point in either of these proposals is 
directly contru*icted by the acts of the conspirators 
Wiw-16. 

b. T. 35,697 
c. T. 36,060-1; 36,043 
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Gnsclves on? by the repeated clear and express 
instructions fro TOGO to his representatives in 
Vashin_toa an? by TOGO's own statenents to Anbassa- 
“or eer It is elso contradicted by TOGO hii.self 
an¢ by cefense witness YaihaOTO who stated that it 
vas only after long anA vehenent discussions that 
the Liaison Conference could be brought to agree to 
accept proposals "A" ond "b" an?’ they represented 
the utoost concessions that coulA be wrung fron the 
military EE 

Tne secon con-ention of the accused is that 
he apposeé the decision to go to war until the very 
lost nopent and only agreed when he hoa ta choose 

A between agreenent and resignation fron the cabinet. 
In that case another Foreign Minister would have been 
brought in who vaul¢ be less 2esirous for peace anà 
this voule result in a lesser chance of success in the 
nekat ene By his own adnission, however, he 
could, by refusing to sgree to the decision for war 
anà refusing tə resign have vate agreevent icpossible, 
bringing nbout the fall of the Winks In adition 
to this, it is clear that the opposition he shoved to 
w-16. 
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Wi-17. It oust’ be pointc? nut that this 
consent vas given with full lkmovlejze of nll the then 
existing circujstances. Hrd the accused not known 
about Japan's counituents and policies leading up to 
an’ after the conclusion of the Tri-Partite Pact, 
thich foruulate? aggression an“ expansion in the 
clearest an? nost direct teros, he «ncr about then 
by this tine, for as Foreign Kinister his first duty 
had been to acouaint hinself with Japan's inter- 
national DOELEN S None of these basic policics 
had been cancelled or in any way atendea, It is true 
that rhen he entered the cabinet the iunediate diffi- 
culty facing Japan was the negotiations with the 
United States, Japan's econonic position, and Japan's 
wor in China, Nevertheless, these probleus cannot 
be ¢isaossociate¢ fron what had gone on before, If, 
on entering the cabinet, TOGO was not aware of the 
basic Policies af the Japanese Governnuent, anè we 
cantent that he was, he still by this tiie was fully 
inforued, es fully inforned as the [ribunal íis now. 
He onde these policies his orn and in the negotiations 
vith the United States defended thec and furthered 
their ains. Finally, he, of his ovn free will, gave 


WiZ. 
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ths war decision of the Liaison Conference was based 
on pru‘enec rathcr than on principle an” on the fact 
thet he was mot sure that Jencn was strong enough in 
a cilitary way to wage a successful war against tac 
Alliet Povers, He, therefore, a@vocatec in the 
Lieison Conference of 1 Novenber that Japan shoulda 
be patient an? await a changed situation. This is 
confiroe¢ by defense witness Yalan QTO, who quoted 
TOGO as stating that Japan should “elay opening war 
until the United States participated in thc European 
wanbliee a and by defense witness TANAiA who, ciscus- 


sing the sane subject, stated that it was TOGO's 


opinion that Japan shoul¢ wait fo: the opportunity 
1 


to cature. Yhen he found thet the other nenbers of 
the Conference would not agree sith hin, he reservec 
his decision until the next day an? deliberated over 
the whole natter during the night. He finally, how- 
evcr, in spite of his caubts on the subject, cane to 
the conclusion that as far as the prospcets of war 

were concerned, he wos in no position to prove that 
Japan's nilitary strength was insufficient and this 
lead hin to give his agreevent to the decision on the 


t 
Dorning of 2 Novenber. 


his agrcenent to attack the United States, Great 
Britain, ane the Netherlands, if the Japanese ĉe- 
rents, which would have enabled Japan to continue 


her policy of aggression, would not be agreed to. 
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Wi-18. A decision having been reached to 
which both uovernnent ane High Cotm:ane hed agreed, 
the next step to take was to lend this policy offi- 
cial sanction by having it confiruer by the cabinet 
anë th: :Ioperial Conference. This was cone and on 
§ Noveober 1941 the Ioperial Conference took place 
an the decisions previously agreed to received Iz- 
perial nS 

Ww-19. The final decisions having been 
taken end the accused kaving assented to theg, he be- 
cane, furing the fallo''ing month, the main figure in 
furthering the ais of the conspiracy. Personally 
@ireeting Japen's diplomatic maneuvers, he cade the 
strongest efforts to hiže the fact thet if the de- 
menes thcn prescntcd were not accepted, Japan would 
immcAintely taxe recourse ta further aggrcssion. On 
2 Noveabecr and again on 4 Noveober, hę inforned 
NOMURA that ogreenent had becn reached in the Liaison 
Conference on Japan's funčarental policy anè on the 
Proposals to be subnitted to the United States. ‘the 
prcecnt ncgotictions wero to be Japan's final cffort 
ané the propossis wee truly the last. No further 


Culuys Were poseth}u +a there was n Linit to Japan's 


uh Le 


sanc, he oust have preferred his avbassador to stress 
vague generalities instead of showing clearly that 
there was na concession fron the Japanese side on 
thts point at aa He finally instructed NOLURA to 
obtain assirances in advance that Great Britain and 
the Netherlands would carry out the stipulations of 
Froposuls ^A" or "B,¥ if either was accepted by thu 
United KAE 

W¥-20, The day before, on 3 Noveuber, the 
accused had sent for Aanbessador KURUSU and requested 
ħin to go to the United States to assist Anbassador 
NOURA in expediting ncgotiztions, The defense has 
introéuced evidence to show that the decision to send 
<URUSU to the United States was not made ta deceive 
the Anerican Governnent and to gain tine for oilitary 
preparations while continuing Ae RATIONER However, 
in view of the fact that KURUSU vould not, and in 
fact did not, arrive in Washington until a very feu 
days before the final ceadline set for the- negotia- 
tienes it reuains on open question what other purpose 
his journey could have had. The witness TANAKA has 
related to the Tribunal hor the day arter war hod 
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forbearance, and her existence and prestige cust be 


protected however great the price. I:.:ediately 
after the Icperial Conference, the negotiations 
should be resuned and a decision should be reached 
at once, NOMURA was to abida strictly by his in- 
structions and would have no roon for etaaret sense 
The sane day, 4 Novenber, he sent NOMURA the text of 
the “apanese proposal, which was to be approved by 
the Ioperial Confcrence the next day. «As regards 

the period during which Japanese troops would renain 
stationec in China, NOMURA was not to mention this 
anc only in case the United States inquired, shoule 
he state vaguely thst this period would be approxi- 
tietely 25 years. The accused asserts that this was 
@one because he still hopod for moderation of the 
Japanese proposal on this point anc, thereforc, wantec 
ta cane to a general agreestent with the United States 
by stressing the fact that the stationing of troops 
would neither be permanent nor for an infefinite 
period rather than state a definite tine licit., as 
it is clear, however, that in practice the stationing 
of troops for an indefinite period and the stationing 


for a period of opproxiiately 25 ycors are Luch the 
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broxen out the agcused KUTO; who like the accused 
TOGO had attcnded all the Lisison Canferences, con- 
veyec to TANAKA that the ¢issetch of KURUSU to the 
United States had been nothing nore than a caztou- 
finge of the events leading up to nestslitiest The 
sare idea seet:is to have arisen in the ninds ^f other 
Jasanese, as TOGO's own defense witness TOKIYOSHI 
stated that when he heard about the dispatch of Ao- 
bassidor KURUSU he had asked the accused if this was 
a trick to deceive the United Beare The accused 
assure hin that this was not so, but hc could hard- 
ly do otherwise under the circumstances. It is true 
that NOMURA had previously requester that sonebody 
be sent to assist hic, but this renuest was iade, 
without result, when ther: was still sufficient tine 
for negotintianal 

WW-21. On 5 Novenber, the accused inforned 
NOWURA that the Inperial Conference ha epproved 
Proposals "A" ant "B," NOMURA shoul now subiiit 
Proposal “A” to the United States anà only if that 
Was rejecte present Proposal "HR," but not without 
Previously requesting instructions. He iapreased 

=20. c. T. 15,871 
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NOURA once ozakn that these were the final Proposals 
and tiat “elays in the negotiations were not ta be 
alloved. all arrangeuents for signin; an agreenent 
with the United States should be coupleted by 25 
Novenber. , Nevertheless NOMURA should ovoid naking 
en inpression of setting a tire liuit or of serving 
an alticataries 

This date of 25 Novenber vas chosen by the 
accused hinself, as it had been decided that the 
negotiations would not be continued beyond the end 
of Nuvenber and he considered that four or five days 
voult be needed after agreement had been reached to 
sign a foroal ATE 

On ? Novenber, NOURA visited Secretary of 
Stcte full and hančed his Proposal *k," At the sane 
tiac he gave hic on initial Cail nationi On 10 
Novenber, hnbassador NOLURA explained the Japenese 
arogosal further to President nuesicaes: while the 
sane day Foreign alinister TOGO receive? Anbassador 
(Grea to acaucint hir scrsonally with the Japanese 


e 
point of view, He stressed that the situation was 


aily beconing nore difficult and further protractcd 
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night take a sudden turn for the rorse. 
1 
Yi-23, In the neantine the Crbinet and 


Liaison Conference, of which th» occused was a 
2euber, continued to take further measures in prep- 
aration for war. On 4 Novenber, the cabinet de- 
cided on a policy for guiding public opinion in view 
of the tenseness of diplouatic relations with the 
United States an? Great Britain, News an? speeches 


which woule enable the eneny to perceive Japan's war 


Preparations an? strategic activities wauld be 
banned The Liaison Conference during Novenber 
convened less frequently than before ane ret only 
five or six eN On 12 Novenber, the Conference 
lai¢ own further policies for the conduct of the 
Prospective Mare and adopted o draft of reasons to be 
slicged for the spentng of hostilities, asserting 
thet war had been farced upon Japon by Britain and 
the United aes On 13 November, another Liaison 
Conference was hele during which the oeasures to be 
taken at the outbreak of war decide? upon at the 
Icperial Conference of 5 Novenber were once again 
Ee 33365 T. 38,070-1 
aaa 
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delays werc impossible ard that he hoped that the 
Unite States would’ understand that Japan, if ex- 
posed to this econocic pressure any longer, oight 
have to resort to self-defense, Japan had been en- 
gazed in hostilities for four years and vas not pre- 
parec to give up the fruits of these hostilities. 
Wr-22, On 11 Novenber, the accused received 
the British Aubassacor ane tal@ hín that “apan hac 
subnitted her final proposel and ha trie? to nake 
this clear tə the United States. Yapan had subnit- 
ted the naxinun concessions she was prepared to pake 
and if the United States refused to accept these, it 
would be useless to continue. As a result of this 
conversation, TOGO cabled NOMURA that it was unfor- 
tunate that the United States Government still 
treated? the negotiations as being in the prelininary 
stage and that NOMURA nust make then realize that the 
Japanese proposals were final = The next day, 12 
November, the accused inforred his anbassadors in 
foreign countries about the progress of the negotia- 
tions. He stated that it was doubtful whether an 
agreenent coul be reached and as further concessions 
on the part of Japan were out of the question, it was 


impossible to take an optinistic vicz ance thc situation 


WW 22, 8. be. 1174, T. 109,956-69 aw. <=} 


1 
reviewed an! ?iscussed in „rcater detail. On 20 


Novenber the Liaison Conference deciza upon the 
ad.:inistration which Japan woulda introduce in the 
southern territories which were to be occupied 
Fete? 

WW-23a. TANAKA, Shinichi testified that it 
was decided around the middle of Noveuber that in the 
event of the outbrenk of war against the United States 
anà Britain, Japan should avoid entering into a state 
of war against the Soviet Union oné an effort snould 
be mace to effect a reconciliation setween Geraany 
anc the Soviet Walon This testinony, wholly un- 
supported by any docunentary avidence, if it has any 
basic foundation in fact at all, is further proof 
that the Japanese Gavernnent did not consider that 
the tine had yet arrived for the execution of the 
ultioate designs of the conspirators against the USSR. 
In substantiation of the fact that uilitary operations 
against the UESR were purely a ratter of tiring, it was 
agreed at a Liaison Conferenca in the latter part of 
Navcaber that if war with Russia broke out, which 
vas not inpossible, Japan would occupy the Russian 


Win23. e, Ex. 678, T. 8994; Ex. 1169, T. 10,3333 
a 


Maritioe roi The evidence is clear that 
“Japan's aggressive intentions against the USSR were 
liniced only by the uncertainty of the outcove with 
the necessary cispersal of Japanese forces in the 
anticipated operations against the United States, 
Eritain and the Netherlands. These facts oust be 
considered in appraising the contention of the ac- 
cused TOGO that at this period he desired ternina- 
tion of Russo-Geroaan Aae ETETE S Such a desire, 
if it existed, could only heve been borne out of 
the hope that Japan's burden in a general war would 
be lessened if ber opponents could be divided in such 
cenner as to percit of their defeat singly. 
wWR-24. On 14 Novenber, NOMURA wired TOGO 
that he would continue the negotiations and fight 
for success to the very end, He warned that the 
United States would oppose any Japanese coves to the 
north or to the south and was prepared to fight. 
gany nations would participate in the war, which 
vəuld be a long one, and victory would cone to the 
j sic which was able to hola out the longest. The 
present war was already turning against Germany and 


although the United States was ta sone extent occupied 


W-22a. b. Fx. 2676. T. 23,338-40 
F c. Ex. 3614. T. 35,395; Ex. 3629, T. 35,553; 
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il tion with Hull, during which the secretary of tate 

| 
? | expressed doubt as to the sincerity of Japan's peace- 
2, ful intentions as lone as Japar. remained allied to 


ag. Gereany. On 16 November, TOGO, in answer to the 


> 
} å~arican request for a re-staterent of Japan's peaceful 


intertions, instrvcted NOMURA to inform the United States 
that there was no objection to their acknowledgement 
j but at the same time he was to poirt out that this 

acknowledgrent pre-surrosed a successful conclusion 

of the negotiations and that, should tre negotiations 
oe end in failure, Japan wouli not be bound by any state- 
a3 / nents of this natures: On 18 November, seven days before 
14| the final deadline set by the accused for the conclusion 
»| of the negotiations, KURUSU, after his first meetings 
16! with President Roosevelt and recretarv of ttate Hull, 
tt wired the accused, stating that the United states was 


18; sincere in wishing to conclude the negotiations and was 
‘ 


H not delaying the= purposely, Fe warned TOGO that Japan 
ae should not resort to actions that could not be amended 


2 
4: afterwards. He also warned him that the United +tates 


zn, 
would net agree to the Japanese proposal "B", which 


‘mas too vague and too general. 
24 
(MW-24 b. Ex. 2934, T. 26,006; 
a! Ey. 2936, T. 26,021; 
I Tx. 2937, Ta 26,023. 
c. Ex. 1179, 7. 10,3863 


in the Atlantic Occan, she was prapzre to turn all 
her strength to the "ecific at a oot:ent's notice. 
This clear warning by NOLURA against opening the var 
vas igwred by TOA0 who, in his answer to NO-URA's 
telegran, state¢ that he full well realized the 


truth of his statefents but that the funrarental 


g| course the war vould taxe, NOMURA oust understand 


that he haa only a few core dcys and that further 
a 
delay vas iupossible. 


Wh-24, 
a. Ex: 1177, T. 107376 
tx, 117d, T. 10,380 _ 


Wwi-25. The same day, 18 November, the accused 
explained his foreign policy to the Japanese Diet. He 
stated that Japan had been engaged in military overa- 
tions for the past four years and was now marching on 
to surmeunt current difficulties. Japan had alnays 
heen striving for peace in East Asta and for that pur- 
pose had had to overcome manv crises and remove many 
obstacles. An especially noteworthy effort in that 


respect had been the Russian-Japanese Yar. Japan was 


nor advancing as the stabilizing force in Fast Asia 

and was endeavoring to inaugurate peace in the whole 
world. Germany and Italv, having the same ains as 
Japan, had joined with her in the Tri-Partite Pact and 
during the past year this Pact had contributed greatly 
to the constructicn of a new order in Europe and Asia.” 
This speech on foreign policv, which can not be classif- 
ied as a wartime speech and which was given to explain 
the policies of the Cabinet to the Japanese Diet, 

should counter ef*ectively the accused's allegations 
concerning his opposition to the "ri-Fartite Era His 
explanation that his actions as Foreign !{inister vere 


not always in accordance with his private convicticns 


1-25 
has a. Ex. 2743, T. 24,376-7 
igs Sear Maa) 
T. 36,040 


3, Of coufse, no defense a aller 
'HI-26. By this time only one more week was 

left for coming to an agreement sith the United States. 
Therefore, in the Liaison Conference on 18 or 19 
Fovember the accused proposed that the Conference should 
approve the submission of Proposal uga," This was 
agreed to, tha necessary. inatructions to NOMURA were 
dtspatched, and the proposal was submitted to the 
United ttates authoritfas on 20 Yovenber.© On 22 
Povember the Inited +*ateas, having made it clear that 
thev would not be in a position to retly to this 
proposal before the 25th, the accused informed his 
Ambassadors in Yashineton that, although it was verv 
difficult to bring ahy change in the deadline previcusly 
established, Japan would be prepared to wait four more 
days -- until 29 November -- if the negotiations conld 
be finished and the signing of the formal agreement 
completed by that tine, This tine, however, the deadline 
could absolutely not be changed and aftar 29 November 
things would automatically bepin to hereon The 
accused states that the purpose of Proposal "B" was 
by restorinp conditiona to something resembling normal 
relations to create a calm atmosphera and remove the 


Wu-25, c. T. 36,041. 
736, a. ™, 26'029 c. Fy.1183, ™.10,399; 


b. Fx. 1180, T. 10,387; Ex.1186, T.10,407; 
Tx, 2941, T. 26,029; Px. 2946,7. 26,048. 
fx, 1245H; T, 16,811. 


of an agreement to be reached with the United btates 
was less extreme than laid down in this draft but from 
the instructions which he in fact did giva, it is clear 
that the damanda which Japan was to make, and which he 
allagedlv considered reasonable, mere not essentially 
di*ferent from the ones laid dow in this draft. In 
the first place, as has been discussed before, the 
clause that the United States would refrain from 
measures which would be prejudicial to the restoration 
of peace between Japan and China did mean the immadiate 
halting of any further aid to the Chinese Government 
by the United states and Great Britain. ‘This is 


confirmed by the accused's om instructions and state- 


i 
ments. The immediate lifting of freezing rastric- 


tions arainst Japan maant that this country would be 
provided with further materials, Thasa points corres- 
pond to items 3 and 4 of tha HUTO draft. The accused 
did also instruct his ambasaadory in the United ‘tates 
that at the sane time that Proposal "B" nas agreed to 
an agreement would have to ba made with the United 
States that Japan would ba provided with 4 million 
tons of oil annually from tho United Statea and 2 
million tons annually fron the Netharlandsa Indies. 
mm-26 


1.Ex. 2947, T. 26,051; 
Ex. 1285, 7. 10,407 


Tha accused tries to justify this instruction by stating 


41,911 


imminent threat of an outbrea’ of war. Both the 
accuned and the defense witness YAMAMOTO stated that 
thev had confidence that Proposal "B" would prove 
acceptable, and that thev had full hopes than an agree- 
ment could be reached on the basis of this raasonable 
proposal. In reality, the situation was different 
fron the one the accused now tries fo establish. In 
the first place, it is clear that he never had nuch 
confidence that the Unitad rtates would accept the 
Japanese proposal and he informed his ambassadors in 
foreign countries to this effect, stating that there 
was very little probability that America would accept 
this final prorosal of Japan and that Japan might well 


f 
be confronted with tha worst in the near future. In 


| the seccnd place, oxhibit 3445, a draft submitted bv 


the accused "UTO to tha Foreign Hinistry for the action 
Japan would have to take if the United ttates agraad 

to the Proposal "B" clearly contradicta tha assertion 
that it was the intention to create a calm atmosphere 
for further negottations.® The accused states that 
the proposals of thia draft sere changed at his 


h 
insistarce; Tt may be true that his interpretation 


d. T, 35,698 

e. T. 26,041, T. 25,703 
f. ix. 3837, T. 38,074-5 
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that the average Japanasc imports over the years 1938 

to 1940 were 4 million tons and that in 1940 Japan had 
almost concluded an agreament with the Netherlands 
Indies for an annual amount of 2 million tonsa It 
must, howavor, not be forgotten that Japan only triad 

to contract for these 2 million tons after oil imparts 
from thn United states had virtually ceased and that 

the total imports over the vears 1938 to 1940 naver 
excorded 4 million tons, as is admitted by the accused, 
and is also apparent from tha testimony of the witness 
arto During those years Japan was not only fight- 
ing a war in Chin. but also creating large reserves for 
futura ack Had proposal "B" bean one which was 
directod at peace, both with China and with other 
countrins, Japan would havo needed lesa 011 and there 
would have been no necessity for continuing the storage 
of large reserves. Although the total amount desired 
by Japan is lesa than that laid down in itens 1 and 2 
of tho NUTO draft, the policy adopted is not essentially 
differont fros the onr proposed in this draft and the 


purposes for which this large amount of o11 was needed 


WH-26 j, Ex. 2944, T. 26,041; T. 35,703 
k. Bx. G40, T. 8284; 
Ex. 844, T. 8286 
l. Ex. 840, T. 8286 
Ex. 844, 8286 


can vell be imagined, for according to the accused's 
instruations the amount was to be increased graduallv. 
hl-27, On 25 November the Anti-Comintern 
Pact, concluded in 1936, cas prolonged for a further 
five vears and several more Axia Nations adhered to at.” 
The accused contends that it was through his efforts 
that the secret protocol attached to the Pact {as 
abrogated and that aş regards the prolongation of 
the Pact itself, Japan was already committed before 
he cane to erties Even though former Foreign 
Minister MATSUOKS may well have discussed the subject 
of the prolongation of the Pact with the German 
oufthoritias, it nas still the accused who agreed to 
ard offected the prolongation. The defense evidonce, 
througy witnesses, that it was only through tha personal 
efforts ard initiative of the accused that the Aacret 
Protocol was Rrno is clearly contradicted by his 
own statements to tho Gorman Ambassador at the cat 
Tha reason why thera was no necussity to prolong the 
ecret Agreement vas clarified hv himself to the Privy 
Council on 21 Novamber 1941.° Germany was at nar with 
=27 

Ex. 495, T. 6046: Fx. 496. T. 6046 

T. 35,603; Ex. 2694, T. 23,563-4 
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Px. 3835, T. 18,066 
Ex. 1182; T. 10,392 


effected 15 soon ns possibla, Ee ~mequested the accused 
to consider thess ‘points when sakcime Japan's proposal 
te Thailand for co-operation and mint Barents ane The 
final preparations for Japan's nil=tary advance were 
now under ray. 
THE PREPIDE!T: We will acdourc until half- 
past nine tomorrow morning. 
(Whereupon, at 160C. an edjournnent . 
wos taen until Tuesdhy, 2 March 1948, et 
0930.) 


8 
ba Rx. 1188, T. 10,414 
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Russia ard Japen waa not, ond another alliance betnean 
Gernany and Japan, the Tri-Partite Pact, had superseded 
this one. The accused added on this occasion that as 
Pagards the Natherlends Indies, although consultations 
would still have to taker placa to reach n definite 
agreement, Germany understood that thay came within 
Japan's New Order Sphere. 

We-28. On 25 November, the Japanesa Foreign 
Ministry authorities in French Indo-China cabled to the 
accused, stating that they nre advised that the United 
ftates' reply to the Japanese proposals as to be 
received thst soma day and that Japan's nilitarv forces 
were prepared to move. TOGO was requested to keap than 
informed about the measures to ba taken and to notify 
them nhether the status quo in Franch Indo-China was 
to be maintained after the outbreak of ware. The some 
day the Japanese Ambassador in Thailand informed the 
accused of the results of his conversations with the 
Thoiinnd Prina Viniater. If Japen moved Southward, 
Thailand would hava to be brought into the Japanasa 
campaign. For an attack on Burma ond Nolava a temporary 
infringenent of Thailand territory would bo necessary, 


but restitution of Thailand sovereignty should bn 


n. Ex. 1187, T. 10411 


| Tuesday, 2 March 1948 


INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of the Tribunal 
War Ministry Building 
Tokyo, Japan 


The Tribunal met, pursuant to adjournment, 


at 0930. 
Appearencos: 

For the Tribunal, ^11 Members sitting, with 
the exception of: HONORABIE JUSTICE LORD PATRICK, 
Member from the United Kingdom of Great Britain, not 
sitting from 0930 to 1600; HONORABLE JUSTICE I. N. 
ZARYANOV, Member from the USSH., not sitting from 6930 
to 1200. 

For the Prosecution Saction, same as before. 

For the-Defense Section, same as before. 

(English to Japanese and Japanese 
to English interpretation aas mada by the 
Langusge Section, IHTFE.) 
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IRSN OF THE COURT: The International 
halitery Tribunel for the Far Ezst is now in session. 

THE PRESIDENT: 411 the uccusas sre present 
oxcont AR/KI, HIRANULA, HIROTA, zne WEZU, who cre 
rerresontec hy counsel, The Su-cxo Prison surgeon 
eortifios that they ere 111 -nå unsble to ecttenc tho 
tricl tacay. The certificates will bo reeoréec = 
filec. 

With ths Tribunal's percissian, tho cecusec 
ELUN will bo absent froc the courtroor for the 
«estiro morning esnfurring with his counsel. 

Ur. Vote. 

IM, VOTE: Continuing with tho TOGO surnrtion 
et pornasresph 291 

On 26 Novorbor, «i basse ‘ors RURA and 
ZtZUSU inforout thu cecusol that thera wes no hopo 
t-t the Unitec Status ucul eceynt the Jnnanusu 
vromos.l “BY in its entiruty, cn* that th: nerotic- 
tioms wold curtrinly hruck tien Thu only usy 
aich coul: oassihly st this stru "u of any help vzs 
sa have Prusicant Hensevelt sen! a purson7] telecran 
ta thy Elnuror of Jepan. This aul clear the nir anc 
227 AAU ane’ RURUSU aydd have a littlu eare tira 


77-29, >. Ex. 1189, T. 10:18: 
Ex. 2249, T. 16196. 


Cemsoquuntly. the ceeuscc, chile reporting to the 
Erneror on tha situztion, culiburrtoly onitta¢ to 
rake cny rention of this. 

W-j0, Tho scu cay that NOWURA enc KURUSU 
Macc thia lest effort, thuy wure racuivac by Suerutcry 
of Stata Hull, who tolt thun that Ma hec thoroughly 
exorinad thu Jrpenusyu natu of 20 Navonbur end fully 
consultué the othur countriua conourncc, but thet 
unfortunetuly ít wea imossible tacgrou to tho 
Jacanusc vicws. Inatus’ ho offuruc enothor proposel 
containing thu viuws of thu Unitu Status Governount. 
WOLUURA, in trenscitting this propossl, inforrwd tho 
accuse. that ku het eclecrly expressut thet tho A-urica 
pronosal woulé not bu cecantchla to tho Jzpanese 
DAEA Ho coulc sue no noru prosnect whatso- 
aver of coming to en czraenaont within the tire lirit sit 
by tha recusoc. Ho ocvisuc hir thet, cs he hac naver 
set an ultinetun or snoken of any tiru lirit to tho 
d4.uriern outhoritics, it woul bu nucosacry to 
tervincts thu purotistions in ono wey or enather 
bofore takin- froacon of section. Otharwiso Jencn soul 
be blant for prolenvin; tha necotintinns while pro- 
anrinz for military actinn ene for atartinz hostilitia} 


W-30. c. Ex. 2952, T. 26065; Ex. 12451, T. 10815. 


41,919 
they cnulc teko tho initiative ta propose the es- 
tetlisheent of nou‘:ral countrius in the South Pacific. 
For this, thuy suqueste” th cceused's cuthorization. 
ftar reeaiving this tolegren, the accuso¢ ciscussec 
it sith both TOJO cn? SHIMADA, cs woll es with tha 
accused KIDO, Hg never runortec this proposal tq the 
Emoror, although he was receivac in aucience in tha 
naming of 28 Navonber efter ciscussing the netter 
with KIDO only r faw rinutes eee The oceusac 
contends thet ho wes nat in 2 position to report this 
-ronasal ta tha Emaror as hu ant tho Yor anc Navy 
rinisters hnc no confidence in tho plen, although ha 
ecrittec that 1t wes a cotter thet esne within his 
Steen Velic roesons for kouping this infor- 
-trtion fron tha Evparor co not oxist. NOlURA anc KURUSI 
know, anc cloarly stztoč, thet the Japnnase proposel 
woul! nat bu eccentuc anc thet unloss special veasuras 
wara taken war would be inavitchle. Tis cccused 
hirself, whun ha rufusuc to set upon thu xlen, know 
thet the Unituc Status hac ‘efinitaly rejactoc tho 
last Japanese proposcl an` thet tho nugotictions woule 
ta brokan ate. Thu Erceror was known to be dusirous 
of puree but tho rovernront hzc “ocivoe on war. 
YW-29. b. T. 26063-5; T. 35707; Ex. 1206A, T. 10505. 

c. T. 35818-25. 
C. T. 26064-5; Ex. 1193, T. 10442, 
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b. 
wnile the nagotiations ware Still if progress. Tra 
fear expressed by :OKURA in this telegram was well 


founded. The action he warned against was exactly the 
action the conspirators were now going to take. Ir- 
mediately after the receipt of the American anaver of 
26 November, sometime curing the day of 27 Novembar, 
the Foreign Ministry started studying how to procead. 
Tua defense witness YAMAUOTO under cross-examination 
ateated that various drafts were submittea to him at 
that time by his yanercinataa® One of these, exhibit 
2975, was personally atudiec and amended by his. 

The draft, as amended, atatad that negotiations snould 
not be broken off but that it should be the main pur- 
pose for the tima being to continue them and to guard 
against revealing the real intentions of Japan to the 
United States. For this purpose, Ambassacor NORKUAA 
ané KURUSU should be instructed to state that they 
ware awaiting instructions and in the meantine ask 
numerous questions concerning the latast American 
proposal and request further reconsideration on the 
part of the United States. The Japanese reply should 
gut the blame for discontinuance of the negotiations 
on the United States, but Japan should not 

Wa-30. da Ex. 2349, T. 26054. 


c. T. 20307; T. 26319. 
ú. tf. 26297-3. 


zivu thu irpreasion thst the nezotistions wule ba 
broken off. The vitnuss insistud th-t this anonca 
érsft, which wes l=tar type pee Was nuvur shown 
ta thu nceusoe cng, that it ¢12 not forc the basis for 
further Japonuse eections cS Apert fron the fect, 
however, thet this Cocunent ethociud tha icons of 
the one oan whe ws next to the accusod in charge of 
Fae pace zll thu uvicence in this esse clearly 
ahus that cvary stan takon ty Jepen in the nazotia- 
tians fron this cay anwarcs w=s cocplotoļy in accor¢- 
anco with the cucaurua sut out in this cocununt sith 
one uxcoption. Tha excention is thet thu crrft aup- 
posed that Japen wnule raka c runly totha Unita 
States prior to tho opening of hastilitius. This 
reply shoul jut tha blanu for futuro ciscontinuanca 
of nurotictions an thu United Status tut should not 
give tha inprussion that Jepen wes going to bruck off 
the mgotictions. In rvality, whan the Jopenase 
runly was finally duliverac, it uns intendco2 to bu 
Jean's last wore and it wes not cdulivured prior to, 
but ofter, tha onaninz of hostilitios. 

We31l. Tho accuso contunds thet after the 
Tracairt of thu Unite States’ notu of 26 Noverhar, 
Wl-30. ©. Bx. 29754, T. 26,322. 


f. 7. 26,300-2; 7. 36,319. 
g. T. 26,303, 26,319, 26,340. 


iccinunt, Tha © bessccors were incuuc ardurec to 
ask in fenerol veguo turrs ruconsicuretion an the 
-art of the Unitud Ststes, tut thu bere contents of 
thi: telucrona en! tyluphonu convors-tions on this 
AE woule raku it trensperently clecr, even if 
it were not exprossly statoc in YAMAHOTO's own ontline 
for thy futura nugotictions, thet this.was only ancthar’ 
2tter st ta dis isa Jepan's rucl intentions. The 
at-tement of thu accusuc thet he honat far enc, in 
fret, attenptec to rereh & Cinloratic settlunant aftur 
27 Newwnbur cannat bu consicorud athur then as a 
Celibersta felsehond. The accusod arfguus that thu 
nrosucution's cantuntinn, thet fron 27 Nevenber thu 
netatintions vary cantinu? buccuse Jenan urs nat 
Tusty to onun hostilitios, esnnot bu trua hacause the 
¢ifficulty fscins bir was alweys not to gein tine but 
to restrsin thu cilitcry authoritias fron opaning 
hostilities seein Ho onits to stetu, bewver, 
thet.ucr cennot bu startec from ona cy another ond] 
T. 10430; Ex. 1193, 10442; 
. 10444; Ex, 1195, 10449; 
ı 2, 10473; Ex. 1208, 10516; 
. 10526; Ex. 1213, 10528; 
T. 26059. 
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it was clear to hinself enc to thy othur nurbors of 
tho Lisison Conference that the Unitad Stctas wra no 
loneer inturaste” in cny conpronise an? thet the only 
way opun tn Japen, which wos non nskuc to give up the 
nins of her yoors of scerifica, wcs tho wey of sulf- 
Cufanse. do status thet he consicuru¢ rosicnction 
but thet ha ecito to stay on as hu hac still not 
given up 211 hope thet thu Unitac Status unul rə- 
consicor anl, if, thay woule né , that ho coulc only 
sarue thet Jepan cust tere pie Consuquuntly, the 
Linisan Confuranca ¢urinz tho aftarnoon of 27 N.verbur 
-unaninously Cocicec to 70 tn one a ducision which 
wos still to ta forrelly canfirroc by tho Igpurial 
Conferance. ‘4th ragerc to tho accuse¢'s cufensa 
thet ho still hopo¢ far raconsicerstion on thu port 
of the Unite? Statos Governount, it is pointe out 
that no effort was made to convince tho Unitude Statas 
Governnont that thu Jspenesa Govurntunt considorec thu 
nete of 26 Novutbur ss forcing wer upon Jezen. On 
the contrary, tho subsuquent instructions to tha 

Lr hassažors in “ashinttan 211 airo? at giving thu 
Unitec Status tho irprussion that thu nuzotictions 


woule nat bu brokun off ən? thet ucr ws not 


agl. a. T. 35706-10. 
b. T. 35710, T. 36359. 


thet Ian- befers this tinu it hed Suun Cacitaz thet. if 


hestilitius vuru to tə napuno it wnuli bu on ĝ Daceodor 


f, 
1911, not urrliur ané not letur. Until thet csta 


the nazntistions tac to continuu snc woru continuat. 
1-32. Imudictcly *ftur the receint of 
the, Aruriean rply of 26 Novucbur, n buginning was 
prety with thu crofting of tho finel netu, which uss 
comm stud oxcupt for thu last part, contcining tha 


notice of tho turminction of negotistiansa,, by 
Qs 
30 Nevonber. On 28 Ww uubur thu csbinut co>reved 


tha ducision of tha Licison Confcrencu of thu previous 


day tn go to usr. Tho seme day thu cabinet cuciduc 
ta put the nuvspsnara nn f wartime basis for tho 


fulfilment of thuir natioen-1 nissinn os pn argen of 
Ce 
the statu, and te sut up a nuw sucrut comnittou, 


thu sixty comittus, within the esbhinot uncur tha 
chrirnanship of thu arusitunt of tha plenning tarre 


to 2raw un tho plcna for thu vcon mic uxloitstian of 


the seuthorn regiens which wuru new to bo occupied. 
On 29 November, the saunter stotcaisn Wuru eelluc 


tocuthur to ruccivu such inforcstien 2a thu cowurn 
Ue 
tunt W-s nruparat ta ciscloau, on? thu eecusuc 


Ww-Ale f. Ex. 809, T. 10347-9. 
e32, a, T. 26908-9. C. Ex. 1331, T, 11944, 
P d, u.II. MPH. a. Ex. 1196, T. 10452; 
1. =3P, c. Ex, 1192, T. 10:38. T. 29260, T. 29285; 
T. 29307. 


axplaino’ thu brook‘own of the Japonase-.< „rican 
nogotiations. $ Later, thu olcor stetosnon reportat 
truir views to the Enpcror. i Finally, on 1 Decurber, 
the Imerial Confuranco wes cellat to give foros) 
senctinn to tha ¢ocisinn to zn to wer with thu United 
States, Groct Britain, en’ thu N uthorlenčs. On 
this occasion egcin the accusec oxplrinee hou tho 
nuentistians hae feilu. ` 
W33. Qn the bzsis of tho Irzoricl Can- 

ference cecisinn of 5 Novu:bur, the Linison Conferonce 
hee decide on 13 Rowucber that if war wes inovitcblu, 
Germany cr’ Italy wult bo apzrosehec immucictuly to 
insors their perticination in the wer accinst tha 
United Status enc to cancluce c "ne suserste pecce™ 
truaty with than, Soon eftur this tho Japenese 
Gunmeral Steff subnittec a roquast along thusa linas 
to the Geroen Militery Attacha cnc an 21 Nover:ber, thu 
Gereon Foruign Ministur sunt instructions tn tha 
uffect thet Gerrany was trupcre’ to enter into 2 “"can- 
tion war" acrecrunt with Japan. “on 28 Novorbur, the 
Garren Forviqn Minister oncu asain strosso¢ Gerrony's 
sillinmuss to fight by thu sicy of Jenen to tho 
Woesz. f. T. 29308; h. Ex. 588, T. 11941. 

2. Ex. 1196, T. 10452. 1. Ex. 2955, T. 26074. 


rw33. 2. 2X. ae t. 8994: Ex. a Ts 10333, Ti Being 
bl T. 24644-9; Ex. 601, T. 6647; Ex. 602,17. 6639 


in Rece ropertec thet in accorcenco with thu accuscc's 


instructions of 30 Noveriber he hed not Musanlini sho 


hac ossure¢é bin thet Italy would ceclare war on tho 


Unitet Strtos whon Jepen cid ang wes willing to join 


the ‘no sapercte nance" tracty. On 4 Dacurber, the 


accuse instructuc the autharitias in Uanchukuo that 


it bad keen ceei¢ad that Menchukun would for the tico 


reing not particizcta in tho war but woult regere 


Grent Britsin, the Unitec Status, am’ tha Nutherlancs 


h. 


os Co fzcto wnenius. Tha szco čacision was token 


Tugara thu Chinusu puprot Govormcant of Wang Chin2- 


Pinel instructiona covuring thu “na saperate 


puace™ trunty waro sent ty thu accuso to OSHIMA on 


6 Decerbur, " in this connor corploting 211 cinloncatic 


preparstions for Janen's allicnco in thu coming wer. 


We-34. c. Ex.:606, T. 6656; Ex. 607, T. 6660. 


b. Ex. 1214, T. 10590. 
i. Ex. 12195, 1T. 10538. 
j. Ex. 805, %. 7981. 


accusu OSHA, una inracintely inforro` the zecus 


c. J” 
TOGO. On 30 Nwatdur, the lattur repliuc to OSHI 


thet thu nozotiations with tha Unitož Status hac now 
frilee ant thet hu shoul? inrocintuly intorn Hitler 
tnt Libbuntron anè tull thun thet wr risbt break out 
zeny canunt, Thu Unitec ftstes hat Senencec thet 
Jeran rufrzin fron sssisting Gurcony em Italy in 


c-su the United Stotes buercu involve in thu Euronuan 


wer cn! this clausu alone caca any arruenunt ingossibls, 


2s the Trinsrtite Pact hac boun the cornurstanu f 
Jaran's nolicy throughout thu nurotiotions. Japen 
youle now novu southvarc Lut cic not intenc to relcox 
sressuru ^72inst the Soviut Union ant woul: fight 
thet country in cesu sha joina with thu Unitec States 
cnt Gruat Britzin in hostilitius 2pzinst aay : On 
2 Ducembur, OSHIM rotlive thet hu hee rut Ribbyntrop 
for prelininory Ciscussions en’ thet strunuous afforts 
guru radau to mortact Hitlor. The sero cy tho 
fecusee instructue his consular an? ciplocatic ustat- 
Lishticnts on thu * criean continent to stert burning 
211 mt two of thuir tulecrcphic cocus, os wull cs rll 
sucrut Cncurunts, in gruperstion for an uderguncy 
situstion. On 3 Ducurbur, thu Jepcnusu Acbi.sselor 
y e 602, t= 79753 Bx. 1199, T. 10469. 


č. Ex. 605, T En, 


wWH-34. After the Inperial Conference of 


l Lecembar, final meetings af the Liaison Conferance 


were hala on 2, 3, %, and 6 Decembar to make last 
arrangements for the war and to ciscussa the formal 


notification which was to be given of the opening of 


b, 


hostilities. Huch controversy has arisen among tne 
defencants themsalvas as to what exactly transpired at 
these meatings. The exact details of this controwarsy 
neea not concarn us hare, since the final outcsaa 
acapted in accordanco with the proposal of this accused 
was to givs a formal notica in an ambiguous fara to be 
Geliverac immeciately prior t5 the attack. As to tha 
form of this notification, this accused must bear tha 
primy rasponsibility. It may be trua that ths taxt of 
the final note was approved by the Liaison Confaranca 


anc that its contants ware generally reported to thu 


cabinet without opposition. However, tha recore of 
tnia trial ia voic of any suggestion that, had th3 


accus34 submitted a difforently wordoċ aocument, it 


soulc have ancountareo serious opposition from oiti:r 
tn2 Liaison Confzrence or tha cabinet. Tha witnass 
YAMAMOTO stated that in ona of his first drafts ha 
fasurtcd a clausa rasarving fru:dom of action for 


Ct1-}4. a. T, 26,145. 
Be T6: 093-7; 


Ex. 12074, ae 


26,096; T. 35,721.) 


41,930 
Jaan, but that this gaa lator omitted. da furthor 
atatad taat ho continually discussad tha sronnsad təxt 
sith tò? accused. 8 The accused OKA and tho witorss 
Siiiga testificd thet whan the Navy Kinistry, prior ta 
tha Liaison Confarencas ‘n hich the final nota eas 
discussca ano approved, -racaivea a draft copy fom 
tha Forcign Offica, thera was ro mention in it əf 
any rescrvation or war acclaration on thu part of 
Tipe OKA furtner tastifiec that ho proposed to tha 
For-ign Ministry that a rasorvation rogarcing fraudom 
of action be inserted anc had asked at tog Liaison 
Confarcacs unon the final nota was discussad way thia 
waa aot cone. He then was told by YAMAMOTO that in 
ta3 circumstancas tlia waa unnocossary,. F YAMAKOTO, on 
his part, aonios N G doas not deny that in tha 
Foroign Ninistry craft which was sant to of discussac 
with other ministrics any rasmrvation as to fraacom of 
action was includad nor, incaad, that this draft was, 
oxc_ut for datails, in any way aifforont from tha final 
not. as latar sant to the United ate The accus :d 


hims.1f dogs not deny the fact tnat tho final txt was 


tasontially tha saro as the text drawn up undar his 


41,932 


Ree? and unequivocally that Janan would now resort 
war? In the light of these facts, the Garman 


Ambassador's information concerning tha discussions in 
he Foreign Finistry about tha notification to tne 


Me 
Jnited States Government may well be given credit in 


pite of the assertions of the N A 
fil-3% The exact time on which the final 

notification to the United States shoula be delivered 
aa left by the Liaison Conference to the aecision of 
he accused, together with the Higa Command. This was 
one anc the time for delivery first agreed on was 
12130 p.m., Wasnington time, and was later changed to 
L:ĉ0 p.m., washington finds as The evidence on bshalf 
if the accused pointa out that he hac no iden as to 
now long before the opening of hostilities this would 
pa but that he agreed after baing assured that it sould 

suffiaiently in AVENC ELEI To this, it can only ba 
tatad that it was his responsibility as one of tha 
:àree persons appointed by the Liaison Conferonca to 
ecide upon this matter, anc that -- if he agreed Jith- 
ut knowing tiie tiss which would elapsa between the 
erving of the notification and the attack -- he cid 
ot discharge himself of this responsibility by simply 
Wigs., a Ex. 608, T. 6662. 

Pa T. 35,736. 


Mi-35. ar T, 26 1099, T. 24,12€- -133, T. 35,716, 
ase ‘St,721-2:3——-—-- 


auparvision ana that ha, who, as Poraign Ministor, was 
rasponsiblo for taking tha noccssary action in accordsncc 
sith intornational law approved it. z Evan though tha 
other govurnmint mcebors agreod to tha taxt aubmittsd 

by ^im, it wos not within thair compatonco to dacicc 

.if this notification was sufficiant uncer iotarnational 
law, Tha asscrtions of tho accusod that this final 

noto was tantamount to a daclaration of war, or avon 


that hə so constdorud it, bacausa it was a rajaction 


of tha Amarican noto of 26 Novembir, which was unguis- 


J. 
tionably an ultimatum, must fail. In tha first plec:, 


this was admitted by the Japanese thumsalvos. In tha 
sacend placo, his follow accusad TOJO clearly stated 
that ít res not until this trial thet ho know that th: 
United States Governmsnt, through intirception of radia 
mussages, had knowlocgo of the fact that Japan's 
propcsal of 20 Novumbar was considorad by Japan as final 
or that Japan rogardod thy Amarican notu of 26 Navombor 
as an ultimatum. i Lastly remains the simpln quastion, 
that if it waa rsally intandac, using tho witnass 
YANANOTO's own language, to lot tha United Stats 
parcaiv. Jepan's rual intntions, thon why not stati 
(WW-34. i. T. 35,721, T. 36,100. 

Jj. T. 35,719- 220. 

k. Ex. 1270A, T. 11,323. 


i is 36 360-1. 
m. Ex. 2975, T. 26,297; Ex. 2975A, T. 26,324. JEN 


accepting the assurances Tances of otners that tnis time = ` otners that tnis tine 

vould be sufficier*. Apart from the fact, however, | 
that the time for the delivery of the final note was | 
a matter which could not be sensibly discussed without 
knowledge of the time and place of the attack, there 

is other eviaence to show that the accused nas better 
informec than he dasires us to baliave. Immeciatalv 
after tha first news of the success of the attack on 

Pearl Harbor hac been receivec, ha was informed of tais 

hy the accused OKA by telephone at four o'clock in tha 

E ee and taare is no evicenca to show that tùis 
telephona call ona hour after tho tima set for the coliv- 
ery of the note evokec any surprise. Thon the accused 
TOJO stated thnt when the accusec cama to see him ita 
President Roosevelt's massage, he mentioned that it 

was alreacy too late because at that very same tima 

the Japanesa planes were taking off from the EES 
Finally; tha Foraign Ministry acted for tha military 
authorition in obtaining military information ragarcing 
the Pacific area in general ond Pearl Harbor in oar- 
ticular just befora the outbrook of wnr. Specific 
Gataila about barrege balloons anc torpeco neta, as 
well ns thc number of American warships in Pearl Harbor 


(Wa-35 b. dx. 3647: T. 35,927. 
c. T. 36,411.) 


from aay to day ware cablod to the Foratgn hiinistry. 
Tas dafansa has introaucad evicence to show that this 
information, although generally collected by the 
Foraign hinistry through the esplonago activitiss of 
its organizotion abrond, did not actually pass through 
tga hancs of tho uccused hinseles It was admitted, 
lowjaver, thot. this information ould pass through the 
hands of the buraau chicfs, the highest officials in 
the ministry under thi minister ana tha ee A 
It is th. contention of the prosecution that it docs 
not make any diffarenca thatsoavir as to the guilt 

or innecenos of this accused whother ho dia or did not 
know in naomance of the exact hour and place of tne 
initial attack. It is sufficient that he dic know 
thro vas to ba an attack vithin a short time after tha 
hour fixad for tha éclivery of tho nota. 

W¥-36. With rogard to tha delivury of the 
fina] not. and the reasons why it was not daliverad ot 
tna tima docidad upon by the Liaison Confaranca, much 
2vioanco bas been introduced which it ts considared 
unna.cossary to ravien in dotail hers. It is pointed 
out, Aoviver, that the last part of the finn] noti ~as 
ceas, as pe 1a, F: Egi a Z Te GRG, 

Ex. 1262, T, 11,220; Ex. 1263, T. 11,221, 
EX. 1264, T. 11,224; Ex. 1330, Pee 


41,936 


aa 
r.ceiv.d it officially from Ambassador Gr27. In view 


af his rafusal to consider the m oposition mads ty 
SOMURA and KURUSU to tha sama atrect some ten cays 
oarlisr n:'uven to report this proposition to the 
Emperor, whon tharo still was time, it rakas no dif- 
fcroneca whether tho accused knew or not, The appoal 
by tne Prasigent woule not have been acceded to or oven 
actsc upon by him avcn if it hao not bean raceivad tos 
lata. Taat TOGO fully know of this message long b2fora 
its dalivory to him by Grow has been fully shown in 
paragraphs G-238-139 of the Genéral Summary and para- 
graph 34-81 of the KIDO Summation, to which tho Tri- 
bunal is respactfully referred. Whon Ambassador Grow 
finally ruceived tic message ha immidiately raquested 
an inteurvica with tha accused anc met him at 0030 on 

8 Dacembar. After soma hesitation, the accusad agro2d 
at least to prasant the message to the Empcror. F By 
tnis time, he know that tha Japancss attack was ‘ound 
to take place within a fow hours, but made no mantion 
of tuis to the Amiricen Ambassador, Ma dic, hovaver, 
call on both KIDO and TOJO, vho both agread that he 
shoule aco tho Xmporor and both agread to the uvasiva 
raply waic. th accusoud had drawn ape Th. evonts of 
(71-37. c. T. 26,166-76, 


e. Ex. 1224, T. 19,552. 
—..1.35,722-9; 35,820; 880-2: 15.900-1.)___ 


41,935 


Ġəlaysd ^v tha Forcign Kinistry in Tokyo for about 15 
Benen If aftar thet ovarything had gono axactly 
accorcing to plen, tha noto might hava been calivorod 
at the arranged time, but the danger that things might 
nat develop os was intandoć wns not considerad, in svite 
of zha rapantedly-expressed strong faalings of tha 
Zaperor on this subject. j The exact roto layed by tha 
cafandrnt TOGO in the drafting and calivery of tha 
finel note has buen fully dtscussad in paragraphs 
G-134-137, G-141-143, G-146, and G-152 of the Goneral 
Suce ry, 

W-37, On 6 Lecember, “ashington tima, 
Prasidont Roosovult dacidad to make ons moro 3ffort to 
avort war by sancing n porsonal apaaesl to the Japanzs2 


a. 
Emperor. This telogram arrived in Tokyo at noon 


Decambar 7, Tokyo timo. : The circumstances under which 
the €3livary of the talegram to Ambassndor Grow wns 
delavec until 2230 thnt avening hove bean doait with 
elsawhsra snd 9111 not ba runeatac hora. The dafonsc 
hes introGuced evicence to prova that th: accusad and 
the For3ign Ministry authoritias had no hance in this 
calsy ana that tha accused dio not know of tna contents 
of Prusic=nt Hoosavelt's personal mossaga bufora ho 
(41-36, a. T. 26,190. 

ù. T. 36.390. 


-t377 -a s Err 1221, T ł0,542.- -- —---———— 
b. Ex. 1222, T. 10,544.) 


41,937 


thst night hava boan discussed in octnil in tho cross- 
fè 
axamination of this accusad and sra also claarly sot 


E- 
out in exhibit 3647, so thoy will not be rəpaatad hara. 


(41-37, f. T. ; T, 35,869-923. 
t E 
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WW-38. As it had previously been planned that 
the accused would receive the American and British 
Ambassadors after the outbreak of war to notify them of 
Japan's final oy Ambassador Grew received a request 
to visit the accused in tha early morning of & December. 
When he arrived, he was harded a copy of the final note 
and informed of the reply of the Emperor to President 
Roosevelt's personal message as drawn up by the accused. 
Wo rention whatsoever was made of Japan's attack and of 
war having broken Pr The accused contends that he 
teought*that Grew was aware of n but this is 
patently untrue as must be clear from the contents of 
the conversation between them and the accused's answers 
under P EE It is only confirmed by the 
fact that later in the morning a Foreign Ministry 
official called at the United States Embassy and read 
the official announcement that hestilities had been 
opened. Immediately after Ambassador Grew had left, 
the British Ambassador was received and was also handed 
a copy of the final note. Again no mention was made of 
war having broken out until an official declaration of 


war was delivered later in the day. This was the first 


(hWi-32. a. T. 20172-3. 
b. Fx. 1224, T. 10551; Ex. 3647, T. 35923-31. 


Clans 3594226. 

d. Ex. 3049, T. 35923; T. 35942-6. 
e. Fz. 1224, T. 10351. 

LEk 1236,1. 


41,940 


Wa-39. In the early morning of B December, | 
the declaration of war against the Itiited States and 
Creat Britain was approved by the Privy Council. The 
accused was present and gave the necessary Srplane ADASA 
At noon the Imperial rescript declaring war and signed 
by all members of the Cabinet was issued. , The same 
day the accused OSHIKA informed the accused that Germany 
would issue an official declaration of war on the 
United States at ky On 10 December, the Privy 
Council approved the formal conclusion of the praposed 
“no separate peace” Pact which provided fcr a joint 
prosecution of the war by Japan, Germany, and Italy until 
complete victory was attained, while after victory had 
been won, the three countries would collaborate in 
establishing a new world order. The accused once again 
spake for the reine The Pact itself was signed 
the next day in berin 

weu—40. Now that war had broken out the scope 
of the accused's duties as Foreign Minister was consider- 
ably restricted. However, he continued to sunport Japan' 
Plans and actions with the davelopment of her initial 
conqueats. statewents to the Japanese Diet on 
cas- S: EE gaa! FS ého. 

Es 1242) T. 10701. 


d. f 1 1266, T. 11303; Ex. 12ć2, T. 11305. 
e. 51. 4" 7 


notice to the British Government that Japan was in any 
way contemplating attacking Creat Britain, The defense 
of this accused is that as the United States and Great 
Britain were closely co-operating and the United States 
was representing Great Britain in the negotiations with 
Japan, it had not been considered necessary to notify 
the British Government either of a breaking off of the 
negotiations or of a declaration of ‘are: it being 
sufficient to terminate the negotiations with the 
United States in Washington about an hour before the 
attacks on British territory in South Asia were to be 
started, The third country against which hostilities 
were opened on 8 Decemher, the Netherlands, was never 
notified at all, either before or after the outbreak of 
war. The accused's contention that no hostilities were 
contemplated and that it was intended to avoid entering 
into belligerency with the Netherlands need not even be 
discussed here, i The fact that this country was not 
notified was not due to any oversight or delay, but 


simply because it did not fit with Japan's strategic 


i. i 
plans. In the light of these actions of the accused, 


his assertions that he at all times made efforts to com- 
ply with international law can only be disregarded. 
(WW-38. g. Fx. 1207-A. T. 10509, T. 35731-2. 


h. T. 35848-52. 
i. T. 35252. 


d Ex.. 1243. 7. 1nfao } 


22 January 1942 cannot leave room for doubt in this 
regard. The prosecution Soes not find it necessary to 
discuss the allegations made in the accused's testimony 
concerning his attitude towards the conquered nations in 
Fast zante The assertions of the accused concerning 
his attitude on this aubject are no different from what 
his fellow accused and the defense in general will have 
us believe. As evidence of his different position on 
this subject, he points out that he resigned from the 
cabinet on 1 September 1942 because he refused to agree 
to the plan to set up the Greater East Asia Mintatey 
However, his testimony concerning the reasons for his 
opposition shows that it was not Japan's war aims which 
he opposed but the method by which Japan's conquests were 
to be secured. The proposed measure would in his opinion 
antagonize the population of tha regions dominated by 
Japan; in the middle of the war administrative changes 
should be avoided as this would distract from the urgent 
»rosecution of the war; finally he did not wish to see 
the authority of the Foretgn Ministry restricted even 
more than was already the case due to wartime ccnditions. 
This 1s confirmed by defense witness YAMAMOTO, who 


(ayi-40. pe Ex. Be T. 12022; Ex. 1271, T. 11339. 
a 
a 


testified that the Foreign Ministry was mot opposed to | 
the purpose for which the Greater East Asie Ministry 

was to ^e set up but that it was thought thet it was 
wrong to create a separate ministry instesd of entrust- 


ing all functions ta the Foreign Ministry. The actual 
circumstances surrounding the .esignaticr cf the accused 
will nat be discussed here. It is pointec out, however, 
that if it were true, as the accused will have us be- 
lieve, that he strongly desired the overthrow of the 
TCJO Cabinet, it was entfrely within his rower to do so. 
His statement that he finally decided t= resign person- 
ally, so as not to cause annoyance to ths Emperor, : 
can hardly carry much weight in view of a21 that had 
gona on before. 

Wi-41, When the accused rejoined the Govern- 
ment in April, 1545, the war had turned against Japan. 


Germany was on the verge of collapse ami it was clear 


that Japan would lose the war. The only qpestion which 
could remain at the time was whether Japar should try to 
aeek for peace or whether she would cortinuc the war to 
the bitter end. The defense asserts thst when the 
accused joined the cabinet he had chosen the first 
course and agreed to enter tha cabinet cn the under- 
M-40. e. T. 18047-52. 


f. T. 35761. 
WH-41. a. Fx. 127, T. 790.) 


decided to send Prince KOMOYE to Russis for direct 


personal negotiations. This plan, hewever, came to 


nothing as vcry shortly thereafter the allies issued 
the Potsdam Declaration, asking for Japan's surmendaee 
As a result of this, as wejl as of the Russian entry 
into the war and the prospective destruction of the 
Japanese homejand, it was finally decided tc accept the 


Potsdam Declaration on 14 Angust 1945. Three days 


later the Cabinet, of which the accused was a member, 
resigned ard he left office for the last Miser 

'-43, Conccrning the countless crimes con- 
gitted against "risoners of war and civiliens of eneny 
countries under the power of Japan, the accused takes 
the position that for this matter no responsibility can 
devolve upon hir, because the care and supervision of 
these prisoners and the general administration of the 
countries occupied by Javan were entrusted to other 
gcvcrnment departments, the only duties of the Foreign 
Ministre in connection with this subject being to 
function as a Liaison and transmission agency vis-a-vis 
the ovtsidg world. His claims amount in substance to 
this: whether he did or did not know of the widespread 
muricr, starvation, and ill-treatment to which the 
(nt-42. b. Ex, 2699, Ex. 2790, Ex. 2701, T. 23588. 


c. Ex. 2, T. 109. 
a. tx. 5; 7. 106. 
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standing that thie would he done. Even if this were 


so it would prove nothing in his favor, but is not 
eerrect. The evidence in this case does not show that 
the Japanese Government made any attempts for peace un- 


til cae beginning of July, 1945. Previous to that 


òðnpan was still resolved to fight on and in the Imperial 


Confertnce of 8 June 1945, it was officially decided 
d 


that the war would be continued to the bitier end, waa 
e 
fact which was partially admitted by-the accused himself, 


aa tpoueh in his direct testimony he completely ignored 


TES It was only at the end of June that the decision 


of that Imperial Conference was reversed and it was 


B- 
aetecd to ask fcr peace. 


WW-42. Wot until 12 July 1945 did the accused 
instruct his Ambassador in Moscow to inform the Russian 


Government that Japan was desirous of terminating the 
a. 


war, The peace which Japan was seeking was, of course, 
a peace on terms. The accused made it very clear that 
Japan would rather fight to the bitter end than sur- 
Tender unconditionally. What the conditions would be 
it was difficult to decide and, therefore, it had been 


CAF] th. -Bré EAT T. aE beh mote T. 35596; 
me ee Ry T 
c. Fx. 2696, HEN T Serre a 
d. T, 31146: 
a. T. 36110-11. 
f. T. 35783. 
g. T. 31161-3. 
ar Bx: 2696, -2697 F-23582} 


nationals of enemy ccuntries wcre subjected by Japan 
vas no rotter which ecncerned tim; ‘whether the solemn 
assurance given by. him on behalf of the Government cf 
Janan to the Governments of the Allied countries were 
consistently and flagrantly violated was not his 
resnonsibjlity; and whether the actual policics of the 
Japanese Government were openly and directly in contra- 
diction to Jayan's treaty obligations and solemn pledges 
was outside the scope of his ditiest The falseness 
of these claims must be immediately apparent. AS a 
member of the coverirent and a cabinet minister alonc, 
the accused would ba resnorsible for the generel 
policies of his government evcn if he, as Foreign 
Vinister, hod had no further direct connection with this 
matter, Rut as it was, his responsibility is a far 
grcater one. Cn the one hand, it was he who gavc the 
assutences on the part of Japan -- which would assist in 
ensuring the safety and gccogd treatment of Japanese in 
enemy hands, a mattcr coming under the resroneibility of 
the Fereigr eta os while on the other hand hc, by 
giving evosive replies to Allied protests and inquiries, 
by denyinr the facts brought thereby to hia attention, 
or hy sirnly ignorinz ther and not revlying at all, 

a. T. 3576R-76. 


h. Ex. 76, T. €f4; Ex. 3845, T. 36174; 
T. 27133; T. 35775.) 


condencd and assisted the commission of the crimes now 
charged againat him. The resvonsibilitics of the 
Foreign Ministry in this matter are eeey set out in 
exhibit 3645; A r the G a for the 
establishment of a new/burcau within the Ministry to 
atterd to the business regarding Japanese nationals in 
reay countries and enemy nationals under the juris- 
diction of Janan. It is true that this bureau did not 
compence its dutica until 2 December 1942, but the same 
} Cerena which it was chargcd with were previously 


handied by the Treaty Bureau of the Foreign Ministry. 


fne xere fact that for the proper discharge of his 


dutics the accused had to seek the co-operation of 
other government departments in collecting the infor- 
sation, or the granting of permission for visits and 
insrections necessary for the fulfillment of Japan's 
international obligations is certainly no defense which 
ia tenanle It is contended by the prasecution that 
apart from hia responsibilities as a Cabinet Minister 
for Japan's gencral policies, the Foreign Minister is 
directly resvonsible for ensuring that in the treatment 
of enemy subjects undcr the powcr of Japan, Japan's 
international obligationa are fulfillcd and that in the 
(TI-23. c: T. 38174. 


d. T. 27133; T. 27140; T. 27147. 
c. T. 35771.) 


treatecni by Japan of American nationals in the Philip- 


pines, to which tho accused renlied by a simple 
e. 
denial, a denial which was easy to make as he also 


refused to allow any third party the right to inspect 
prisoners of war and internce camps in occupied terri- 
tcries, notwithstanding tho strong demands made in this 
respect by the United States and othcr PRES akc The 
reason given by him was that the Japanese Government 

had establishcd the principles of not recognizing any 
represcntation of interests in occupied territories and 
that, therefore, no visits would he allowed to camps in 
deaan The accused himself does not. deny that 
when he resumcd office in April, 1945, the protests 

had grown enormously in number and remained for a great 
part erecswed.c Protests and rcpeated protests, 
answers to which had not been given for many months or 
even years, came in almost daily, “4 particuler case 
(W44. d. Ex. 1470, T. 12789. 


e. Ex. 14721 T. 12791. 
f. Ex. 1474, T. 12797; Ex. 1475, T. 12795; 


Ex. 2016+a, T. 14729-30; Ex. 2016 (marts 1-7); 


T. 14733. 
Ex. 2016-A, T. 14730; Ex, 2016 (parts B-97. 
T. 14733. 


T. 35772. 
Ex. 1486. T. 12817; Fx. 1487, T. 12818; Ex. 
2016-a, f. 14744-6; Ex. 2016 (parts 61. 
63, 65; EZIO ps 73) T. 14733) Fx. 
(parta’19,'22,'22)} 1478-90; bx 3025-A, 
T. 14835; "Ex. *2025' EET 8-9), T. 14833; 
Ex. 2052, T. 15014; Ex. 2053, T. 15016; 

-— —— Ex, -2059;- 7.15051] Exr- 206} T 150534 ---— 
Ex. 2064, T, 15082; Ex. 2083) T. 15102} 
Ex. 2084, 7. 15103; Ex. 2194, T. 15178; 


a 


nis 


case of the accused the responsibility is double heavy 
because it was he who had given for Japan the solemn 
assurances which wepe never kept or intended to be kept. 

W'-44, Although nowhere directly stated, it 
is inferred in the defense of this accused tuat, apart 
from not being responsible in any case, he za's also un- 
aware of the actual policy which was being followed and 
of the crimes which were ete se We riqucst that 
any such contention be rejected outright by this Tri- 
bunal. In the genéral summation on this subject, it 
has been clearly demonatrated that even 1f the accused 
did not know or try to obtain this information directly 
from Japanese sources, he was well informed of all that 
happened through the many Allied protests which werc 
addressed to him and the Allied broadcasts which came ta 
his notice, as he himself admita. “The details of this 
have been fully set out in Part VI of Appendix B to the 
gcneral summation and will not be repeated here. It is 
pointed out, however, that his assertions that during 
his first term of office the question concerning 111- 
treatment of prisoners of mar did hardly arise is not 
besed on acess As carly as 14 February 1942, for 
instance, the United States lodged protests against the 
(mil-44. a. T. 27152-3; T. 35770-6. 


bd. T. 35771. 
e N3977) 


n point concerned the fatc of the American personnel 
:aptured on Wake Ialand. Thi first protests ard in- 
uiries concerning the matter had bcen addressed to the 
heeused during his first term as Foreign Binata rea Fo 
satisfactcry explanation having bcen given yet in 1945 -- 
and indeed none being possible -- it was brought to the 
ccused's attention that by now the Japanese authoritica 
nad had three years to inform themsleves on the matter 
nd comply with their chiteattoastee Far from shcwing 
any imnrovement tho situ.tion deteriorated stcadily 
during the last months of the war. On 14 June 1945, 

the Swiss Minister went so far as to address the Foreign 
Ministry in the strongest of tcrms, atating that the. 
Allied Govcrnmcnts insisted on replics to their demands 
for information about prisoners or for amclioration of 
their conditions, but that in spite ef the many requests 
to the Minister for Foreign Affairs he, thc Suiass 
Minister, had not received any reply which would eneble 
him to transmit any information. The many protests madc 
by him remained unanswcrod or reccived unsatisfactory 
answers. Tho British Govcrnmcnt insistcd on knowing if 
the Japanese Government had modificd its policy concernin 
(t-44. j. Ex. 2034, T. 14932; Ex. 2039, T. 15001; 


Ex. 2040) T. 15002. 
k. Ex. 2052, T. 15014; Ex. 2053, T. 15016.) 


41,951 
41,950 1 


thet in order to avoid nscdless repetition fects of rore | 


general application, which have been dealt with extens- 


the treatment of prisoners of war. He, the Swiss 


Minister, would be extremely cmbarrasscd to reply, but 


A ties) 
the Foreign Ministry knew as well ene that the situ- ively in the gencral parts of the prosecution's summa 


ation had perhaps never been as bad as during the last have on the whole been omitted or are most briefly rc- 


d to in the above. 
six months. ferre o 


H hs 2-42. 
Further details are not here necessary. The Count l: Paragraphs 


: hs 4 25, 33, 40. 
policy of the Japanese Government was never changed un- Count 2: Paragraphs 4, 7, 254 x as 
: a, é 15-1 1- 
til aftcr the final surrender. Tha accuscd knew what Count 3: Paragraphs 4, é, 7, 15-18, 1 
the policy was and what its results were. He made no 


H hs 2-42. 
efforts to chenge the policy, but, on tho contrary, took Count 4: Paregraphs . 


Count 51 Paragraphs 2-42 (particularly 5-7, 


10, 14-18, 25-24, 27, 33, 39, 40) 
Paragraphs 4, 6, 7; 15-18, 21-26, 


an igportant pert in its execution, thereby condoning 
and approving it. 
Ww-45. It is respectfully submitted that by Count 6: 


the evidence in this trial the facts allcged by the 33, 40. 


-14: Paragraphs 12-42. 
prosccution in reletian to tha accused TOGO have becn Counts 7-1 grap 


hs 15-18, 23-25, 28 
established and that the charges made against him 1n Counts 15, 16: Paragraphs ` eor 


the Indictment have been substantiated. 


(A portion of the summation, which Count 17: Paragraphs 4, 5, 9, 10, 14, 33, 
z 1 


was not read, is as follows:) | 


- 24: Paragraphs 32-39. 
As regards this part of the prosccution's Counts 20-22 and g 


: Parc graph 9. 
summation, tha evidence relating more particularly to Count 26 arc grap 


Count 27: Paragraphs 4, 7, 25, 33, 40. 
Count 28: Paragraphs 6, 7, 15-18, 21-26, 330 


each of the Counts in the Indictment, undor which the 


accused ig charged, hos bccn diacusecd in the paragraphs 


ta 29-32 ond 34: Paragraphs 32-42. 
enumerated below, It must bo borne in mind, howrvor, Counta 29-3 


P. raph 9. 
wr-a4, 1. Fx, 2016, part 70, T. 14734.) = ome Count 361 Parag 


Counts 37-43: Paragrephs 32-39. (The follnying portion of the 
1 


Count 51: Paragraph 9. 


surmation, not read, is copied into the 
Count 54 and 55: Parngraphs 43, 44. 


transcript as follows:) 
TOJO, Hideki 
I. CHANGES /GSIXST TOJO. 
AX-1. TOJO is charged in the Indictrent 


Whe VOTE: Mr. Fixcl will follow for the 
prosecution. 


THE PRESIDEYT: Colonel Fixcl. inger cointa iis aaa ano UAT VSI ec 


pilitary, naval, political end econoric dorination of 
East Asia, of the racific and Indian Oceans, and 

parts cf China; in Counts 6-17, for planning and 
preparing a war of aggression and a war in violation 
of international law, treaties, agreerents, and 
assunances against Chino, the United States of ALerica, 
the United Kingdom, Australia, New Zealand, Canada, 
India, the Philippines, Netherlands, France, Thailand, 
U.S.S.R., and China; in Counts 18-26, for initiating 

a war of aggression and a war in violation of 
international law, etc., egainst China, the United 
States of America, the Philippines, the British 
Corronviealth of Nations, France, Thailand, the U.S.S.R., 
the Kongolian Peoples Republic; in Counts 27-36, for 
waging a wor of nggressicn; in Counts 37-44, for 
conspiring, ordering, causing ^r perritt ne the nurder 
pnd unlawful killing of cerbers of rilitery or naval 


forces and civilians of the U.E.A., Philippines, Britain 


Netherlands nnd Thailand; in Counts 48-52, for 


unlawfully causing cr gerritting attacks on the 
City of Changsha; the City of Hengyang; the Cities 
of Kuveilin and Liuchow; the territories cf kongoiia 
and the U.S.S.R.; in Counts 53-55, for conspiring to 
violate the laws of war in reference to P.9.W. and 
fzr recklessly failing to obscrve his legol duty 

to take adcquatc steps to secure obscrvance and 


prevent breaches thereof. 


LR. FIAEL: May it pleasc the Tribunal. 
JI. TOJO'S MILITARY (1D CIVIL POSITIONS. 


(a) His doties on frry General Staff, 
4941-1933. 


d4-2. TOJO occupicd positiens =f responsibility 


chich were directly conncctcd with the acts, cvcnts, 
and occurrences, which are charged as offenses in the 
Indictrent. On iugust 1,1931, he bcene Chicf of the 
First Section of the Arey Gencre] Steff, and rermaincd 
an the General Steff for upwards cf two vente At 
thet tine, NINOMIYA was Vice Chicf ~af the Gencral 

Staff ond TATEKAWA was Chicf of the Sccand Section 

of the Gencral Staff. These two togcther with cthers 


7A-2. a. T. 791 


(b) Ris duties while Chicf ^f Strff of 


4X-3. Fror 21 Scoterber 1935. then TOJO 
was crdc Comeander of the Keentung Police pnd Chicf 
ef the Folice Affoirs Section of the Kwantung RURO 


until 1 March 1937 when he ves rppointcd Chicf of 


Strff of the Rrnntung Arty, o position he held until 


Mry 30, 1938, * TOJO assisted in carrying out the 
everell purpose of Jrprn in controlling the political, 
ceonn:ie rnd culture] life of Epnchukuo. The record 
show's thet in 1934, General TDi officinlly rcportcd 
to tac Corranding Gemrrl of the Krntung Arry, thet 
through rn ndvisory systco hich he had set up, the 
Keontung Ariy hod grined complete ecntrol of the 
Lenchukuoan Arry es all ns the locel end eentrrl 
g>vernrcent in mainte In vicw Of the irportence 
of the Krantung ârry in the conspirecy while TOJO was 
in cherge ^f the Nil‘tery Police and while Chief of 
Staff cf the Kwentung Army in 1937-8, hc ridcd end 
pbettcd the initintion ef; end the waging ^f a wer 
of aggression rgninst Chine, in violation of inter- 
urtionnl lew. 
XX-4. While he was Chicf of Steff of the 

3A-3, £. T. 791 

me b. T. 793 

« c. Ex, 3378-a. T. 32,357-72 


were cunspirators in the March Incident, ond 
TATEXAWA wes the person who wes scnt to Hukdcn by 
the Generel Steff with specific instructions to 
stop irpulsive vovercnts of the Kwantung recy prior 
ts the Mukdon Incident and tho feiled to tekc any 
action to do so aftcr his orrivel in Hukden, because, 
as hc leter edritted, he did nat desire to stop KA 
is TOJO wea in charge of erry oversces operrtions 
when the Hukden Incidcnt nccurrcd, and during the 
subscqucnt scizure of Wanchuris pnd the North Chine 
provinces; the setting up of the Regency; end the 
first use 9f force by Japan t gnin its oversens 
expansion, hc rust he charged vith responsibility for 
what took place, es the First Scctinn, or Opcrations 
eect hed cherge of Japan's scizurc of contr3l 
of Manchurin by the Kwentunz Ariy during th. period 
following the Mukden Incident. Without TOJO's approvel, 
no rilitery wevercnts c'uld heve takin place in North 
China ar Manchuria nnd no supplies could hrve bccn 
furnished rith thich to cerry on military operntions. 
TOJO thus becerte e pert cf the conspirrcy to extend 
Japan's aversers ecntrol by using rilitary forec in 
Menchuria,. 

b. Ex. 179-F, T. 1927-8 


c. T, 2006; 2505-7. 
d. Ex. 1983-A, T. 14,594 


41,957 


Kurntung rae: TOJO wns >penly peo ps one 
“f the five members of the "Niki Sonsuke", © n 
disogreerble expressijn uscd by the Jecencse in 
referring tn the five ircortoent Jepanese figurcs in 
AE It zes during this time thet the Eerco 
Polo Bridge Incident broke cut an 7 July 1937" end 
it wee this cvent thet precipitetcd tho lang China 
ser. On 9 June 1937, clinst n wcnth beforc this 
Incident necurrcd, TOJO tclcgrrphed the Vicc Wer 
Ministcr end Vice Chicf ^f Generel Steff thet he urs 
convinced thet if Jnpen's vilitrry power pcrritted it, 
£ blow should be struck rt the lenking suit TOJO's 
cxplenation cf his sctisn in sending this telegrem 
shows his utter conterpt fer uphclding the integrity 
of nagreenents antercd intc by Jepnn, It is his cloin 
thrt the underlying rersen for orking the recoriendetion 
tr strike n blov rt Chine, wes ta relicve the tcnse 
situetion resulting fror. the ccnrco ^f the Chinese 
Conountet Perty which publicly arofessed te fight 
rgcinst Japen, ond t- protcet the Jnprnese residents 
in the rrer exp'sed to irtincnt dengcr, ns rssrults 


en their lives rnd propertics were cxpcetcd rorenterily. 


kaa 


is : 
Ex. 672, T. 7326-7, T, 22,026-7, T. 35,173-4 


It was his belicf, he srid, th-t rere snperscr. nt would 
anly rrgr-vrtc th, Chincse rnd kk therefor recs: r cnecd 
rrmed force tò scttle the veep? His cretion res 
wirletive of the rerceitents œf J-o2n under which 
interneticns] dissutca vould be scttled by prclific 
tcans, rnd it nlso points t> his futurc curse in 
the negetirticns vith the United Stetcs, there he 
rd>ptcd + dogmatic, rrbitrrry rttitudo in rilisnce 
en idlitcry powcr. 

24-5. In the sric tclegrri in whieh TOJO 


A 


reeoLiended striking a blow rt the Nenking Rcgirc, s 
he seid thet such -cti-n v uld rid Jnorn -f tha rennce 
et its beck, in vict ^f militery preserrtions rgeinst 
Sovict Russin, TOJO elsn hed n plrn, vhich he subcittcd 
tn UMEZU, the then Vicc Minister af Wer, in Deccibir 
1937, te strengthen rcronruticrl meteorolagicnl 
serviccs in the Mongolirn -rces, “in oraceretion for 
r uwr vith Savict Russin," "end frw the “strndpoint 
^f the Chinr Inetecnt.“ He cls? rcewmanded extending 
the term sf rilit-ry service -f troops in ennaa 
He rlan edvised the Vice Chicf -f the Generel] Strff 
-nd the Vicc Ler Kinister of the schcduicd cstrblishecnt 
x-4. f.a T. 96,1746-5 
XX-5. +, Lx. 692, T. 7336-7 

s b. Ex. 719-:, T, 7560-1 


c. T. 7562 
d. T. 7563 


Lry, while TOJO wes Chicf of Strff, entitled “Gcnersl 
Outline of /drinistr-tion, n Guide to the Estrblishrent 
of r new Chine", in chich it wrs seid: "wo shell 
Tespect the wishes rnd conventions of the netive 
people exclusively, (cerning Chinese), rnd cake then 
contribute to the preprration for the frst approeching 
urr with Soviet Russia." "(his indicetes thrt tho 
Chinese were to be coerced rnd forced te take prrt 

in the preparrtion for r wrr, whether they vanted ‘to 
er not, thus orrogeting to Jepen, tha contre] over n 
peple wha hrd a sovereignty cf theip own. 

XX-7. TOJO knew or shuld heve known of 
these plans to wrge err, ns ho nes a perticipnnt in 
the ressures adopted to carry ther out, rhile Chiof 
of Gteff of tho Kerntung iry, nd Inter rs Vico 
wrr Ministor -nd War Ministor. 

fe) 20JQ' apsibility for rccelerrtion 

O y] EA j V Hi . 

A-8, Fron Mey 30, 1938, ta July 22, 1940, 
an which dato TOJO bacnre Wnr Ministers 10J0 held 
zeny itpertant positions closely connected with tha 
acecleretion of Japan's preporrtion far war on n vrat 
scnle, On Ery 30,1938 he becerro Vice Wer Kinistor, 
da-6. n. Ex. 762, T. 36,753 


. b. T. 36,753-4 
A-8. r. T. 795 


of rnti-Soviet fortificrtions to be rede in 1938 

rnd 3939.7 Tho witness T.K BE, who frou 1935 through 
1938 held thc ~ffice of Chicf of the Adrinistretive 
Scctisn nnd then Chicf of the Keantung Territory 


f. 
Bureau, testified thet TOJO endenvored to crrry 


out rilitery neasurcs directed egrinst the Soviet 
Union, by using Kuentung Arry Specirl Meneuvers in 
kenchukuo for that ET Lrter, ^n cross- 
exr.inrtion, TAKABE tricd to explein that TOJO's 
pctions vere "nffensive defensive" in nature but 
such r shift in his testicony is at veriance with his 
previous assertion thrt the militery ceasures teken 
were dircctod rt the Soviet through the rusa ^f 
meneuvers. That such Leneuvora wore not caroly 
“offon.ive defensive" aa claired, 1a clcerly disproved 
fran tho plens for rggression ngoinst the U.S.S.R., 
na shawn by the evidonce of witnesses ond docurcnts 
introduced by tha AERA 

X2-6, Thet eggrcssive action ngrinst the 
Sovict tna contemplrted is rlso epparent fran r 
reoom:cndrtion cade to the Wor Minister by Gencre] 

Jenurry 1938, Carcmrnder of the Kwentung 


T. 7565 

T. 31,841 

Ex. 3371, T. 31,840-2 

T. 7331-3; Ex. 096, T. 7452 


f position he hold until Decerber 30,1938. On 3 
June 1938, ho beer. «e Chrirren.of the {rry Munitions 


Cauncil; on June 11, 1938, he beerre Jeprn's 


reprosentetive on the Joron-Monchukuorn Joint Econoric 
4. 
Carmittec; en June 13, 1938, he beerice r Lerber of 
«. 
the Centrel Lir Defense Conrittce; on June 15,1938, 


he beerise n cevber rp wi Councillor of tha Planning 
Bonrd; “on June 18,1938, he beccare Chief of the 
Army Air a on Decerbar 10,1938, he 
became Inspector Genernl of the Arry Air Forces; ; 
end on February 24,1940, he becrive Tecoorrry Suprece 
Wer Ceuncillor,. j 

XX-9. Nine isnths rfter the rutbrerk cf 
the Merce Polo Incident, TOJO wes copointed Vice Wer 
Ministar, by KONOYE, rafter UMEZU deranded such 
pppointnent es a condition for the «rcy's consent to 
the selection of ITSGAKI as Wer Winisteseae 

XX-10. During TOJO's incucbency es Vice 
Wer Minister, while IT/G/KI wes Wer Einister, the 
followi:g uojor events took place in Jepen hrving 
es their objective the consolidetion of Japan's econoric 
2-8. 

" 


end rilitery strength, f-r the purpose of rchicving 
world power by cilitery force: 

(a) copulsery rilitary training was 
introduced in Japrnese schools, cined at inspiring 
= rilitaristic end ultre-nationnlistic spirit in 
the A ate 

(b) plnns for netionel cobilization for 
silitary purposes were put in operation sith greot 
energy throughout the Jrprnese econory; k 

(c) a closer alliance with Germnny was 
a zs well as discontinuance of perticiprtion 
in the internetionnl enterprises carriad out through 
the League of Nations except Japen's zendatory rule 
of the South Seas Islends; 7 

(d) the Five Ministers' Conferencas of 
31 October 1938 provided in detei] for Jepanese 
supervision of 1ilitery affairs, foreign reletions, 
econoric vatters, religion and education in ae 


XX-11. By resson of TOJO's concurrent 


gositinn of Chairren of the Arry Munitions Council 


during this particuler perind of rcginentotion for 
a. 
urri and also his concurrent position as rerber 


XX-10. n. T. 1102-3 
oh b. T. 8373; 8301; 8303; 8306-7; 8312; 8339-50; 
8373; 8380; 8382-88. 
c. T. 6056-71 
da T. 3642 


2an r g ae 
Fror rs 


Uil. a. 1. 793 


the Jnponese ruthnrities," hed been damcged rnd in 
aoe craes terao 

XX-13. The metter of unlerful nerirl 
bnt berd:ent had been brought to the rttention af Jepan 
tire end cathe 

WA-14. In his affidovit, © TOJO friled to 
corrent on these epnalling events, which zere n prelude 
tə mere heinous crires, end it 1ay be assured therefore 
thet he did nothing as Inspector General of the ircy 
¿ir Forces ta stop these unlewful boubardnents, by 
xey of recois:endetion, or that he even took the 
occasion to investigete the sere. From this lnck of 
showing it iy be inferred thet TOJO condoned tha 
illegal actions of the Air Forces, and in doing so 


he betnre n porty thereto by retification, saiver, or 


consent. 


. 969, T. 9497-9; 
334 9497-9; 


Ex. 974, T. 9537; 
Ex. 926, T. 9540-1; 


Ex. 988, T. 9568-71 


41,963 


end Councillor of the Plenning Boerd, — whose purposa 
1 | 


it wes to vake the universe] plens for the econory 
of Jepan according to the policies decided Dan 
he rust be held responsible for the planning nf 
nggressive wer. Js Vices Minister of War he should 
be considered responsible far the undeciered var 


nageinst the USSR ond the Mongolian People's Republic 


in the Nonanghen arer in 1939. Leter, while Previer 
he steted that Jacen nized et the seizure of Soviet 
territory up to Lake bea 

III. [JOQJO's RELATION TO UNLAWFUL AEHIAL 
BOMBARDMENT IN CHIN/. 

24-12. Inastuch rs TOJO wes Chicf nf the 
ircy iir Herdquorters for n period of tive frar 
June 18, 1938, end Inspector Genernl of Lry fir 
Forces fror Uecerber 10,1938 to 22 July 1940, he is 
chergeable vith knowledge of, end responsibility for 
the "lengthening list of instances in vhich, as a 
result of rir rrids by the Jnvuanese forces, Arericen 
properties, plthough clearly rarked rnd the locetion 
thereof pravincsly reported with accompanying taps to 
Wl. Bat T-5793 


c. T. 8612 
. d. Ex. 3858, T. 38,423-4 


JV, TOJO'S CONNECTION WITH THE FALL 
Of THE YONAI CABINET. 

XX-15. Tha YONAI Cabinet fell on 21 July 
1940. TOJO testified that the full of tho Cabinet 
resulted from its inability to dispose of matters 
swiftly in view of the "complex and changing inter- 
national situation and the equally difficult and 
changing domestic astuattone es He said he believad 
the temporary fall of France shortly before, had 
its effect on the Par East,” and he testified that 
it appeared as if the United States was about to 
enter the war." Ha wovld not admit that the General 
Staff of the Army was the cause of the downfall cf 
the Cabinet,°" although he admitted that "outwardly" 
this may be regarded as the cause, and he said that 
the failure of the YONAI Cabinet to take advantage 
of the turn of events in the European war was only a 
"one sided" reason for its fall.” 

XX-16. HATA, ona of the accused, then War 
Minister °° informally propesed TOJO as his successor 
to the Emperor, in a procedure regarded by the 
Emperor as over-hasty and “out of order," as Prince 

36578. Ripe a, 36600. 
36578. 
36579. 


36581. 
Tr -36582,—______ aaoo M MŘŮ 


KCNOYE was still in the micst of forming a Cebinet 


D. 
and had not yet accepted TOJO for the post. Whether 


the procedure surrounding HATA's recommendation of 
TOJO was regular or irregular, the record shows that 
HATA, who recommended TCJO, for the all-important 
position of War Minister, caused the downfall of 

the YONAI Cabinet, by reason of his view that a “new 
structure from a very braad point of view" might ba 
promoted and so that Japan would not "idly" lose an 
“opportunity which may never coma again." 


XX-17. Six days after HATA's demand for 


the resignation of the YONAI Cabinet, TOJO was sitting 
with KONOYE, MATSUOKA, and YOSHIDA, planning rapproche- 


ment with tho Axis Powers,” and twelve days later, 
as a member of the second KONOYE Cabinet, he partici- 
pated in the formation and promulgation of the 
Outline of Japan's Basic Netional policy”* and "Gist 
of Hain Points in regard to dealing with the situa- 
tion to meet the change in orld Conditiona," which 
wili be seen, cast the die for Japan to accomplish 
her subsequent movements by force in collaboration 
with the Axis aggressionists. 
X}f. XX=l7. 

b. T. 36603-4. a. Ex. 537, T. 6261. 


c. T. 28939-40. b., T. 36182. 
c. Ex. 1310, T. 11794. 
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XX-19. These policies and measures, com- = 


mitted Japan to rely on military power as a means of 
Securing her aims, and caused her to drift steadily 
tovard regimentation of her whole national life, 
centering in the military, in addition to aligning 
her to’ Germany and Italy, whose disgraceful actions 
in respect to people of peaceful neighboring countries 
had already made them outlaws, and a stench in the 
nostrils of law-abiding nations. 

(a) Genera) Feetures of the Hational Policy. 

2I-20. TOJO said that the objective of the 
Outline of Basic National Policies and the Gist of 
Main Points, contemplated the settlement of the China 
Incident and the avoidance of war with America and 
Britain, while preserving the sovereignty and self- 
existence of Japan,** He said that it was the fore- 
most aspiration of the new Cabinet “in which he was 
War Minister, to establish an encuring peace and a 
higher degree of prosperity in the Yar East, and that 
such policies did not contemplate in the slightest 
degree territorial arbitions and aconomic monopoly." 3 

XX%-21. TOJO asserted that ha believed 
Japanese-American reletions should be improved, and 
xX-20, 


a. T. 36182. 
b. T. 36182. 


“Y, TOJO'S ACTS WHILE WAR MINISTER IN 
THE KONOYE CABINET. 

XX-18. During T0JO's period of service as 
Wat Minister in the KONOYE Cabinet, from 22 July 
1940. to 18 October 1941,7" he had a position of 
“political reaponaibility.""" During his incumbency 
the following national policies were decidad upon, 
namely (1) An Outline of the Basic National Policy” 
which was a Cabinet decision cated 26 July 1940;°" 
(2) Gist of main points in regard to dealing with 
the situation to meet the change in world conditions" 


which was a Liaison Conference decision dated 


27 July 1940; (3) The Tri-Partite Pact which was 
f. 
signed on 27 September 1940, after its approval by 


the Four Ninisters'‘ Conference,®" the Imperial 


. . 3 
Conference,” the Privy Council’ and tha Cabinet; 


(4) Decisions of the Imperial Conferance of 

13 November 1940 outlining a solution of tha China 
Inaianei (5) An outline of policies toward Frenci) 
Indo-China and Thailand?” dated 30 January 1941. 


XK-18. 
a. T. 795. 
b. T. 36176. 
ec. Ex. 541 
Ex, 1299, T. 11714. 
d. T. 26282. 
e. Ex. 1310, T. 11794. 
f. T. 36194. 


g. T. 36189. 
h. T. 36191. 
T. 6271; als We SUNG, 
j. T. 36195. 
. T, 36206. 

1. Ex. 3658, T. 36231. 


he proposed doing this by "Japan taking a resolute 


position,” although he explained on cross-examination 
that by this he only meant that Japan should not taka 
a servile position in the diplomatic negotiations. 
TOJO's approach to this difficult problem is highly 
reminiscent of his recommendation to UMEZU in 1937, 
that Japan should give the Nanking Regime a heavy blow, 
in order to secure peaceful relations with China. It 
was that sort of procedure which brought on the China 
war, then still unsettled, after three years. At the 
same time, with full knowledge of the damage already 
done t^ Japan by the China Incident, he again recom- 
mended a similar attitude toward the United States, 
well knowing that war between the United States and 
Japan would be suicidal, and every effort should be 
nade to prevent oe 

XX-22. TOJO testified that he believed Japan 
could extricate herself from world isolation by joining 
hands with Germany and Italy,°* well knowing that 
Germany and Italy were at war with Great Britain, and 
that by aligning Japan with Britain's enemies, Japan 


would eventually be drawn into the “fee 


aay, ly 605. 
b. T. 36188; 


{) Renovation af Internal Affairs. 

XX¥-23. TOJO testified that the basic national 
policy comprehended a renovation of the internal 
administration so as to “permit of the demonstration 
of the highest potentialities and powars of the 
nation" as a renovation of the educational system 30 
as to supplant the emphasis on materialism by 
spiritual Salue ai and to save the students from a 
tidal wava of communism; "* a reformation of the Diet 
so that it would represent the will of the people of 
Japan;"* and the establishment of a block economy 
with Japan, Manchnkuo and China acting autonomously”* 
r2 as to collaborate against the economic blocs in 
other parts of the merideas Included in such bloc 
with Japan were to be French Indo-China, Thailand, 
the Netherlands East Indies,” and the Maiayas.” 

%X-24, On the surface, soma of thesa recon- 
mendations seem harmless but fitted into the scheme 
of Japan's program, they lose the aura of baneficence, 
and essume as was really intended, military signifi- 
cance. The renovation of thea internal administration 


was aimed at securing unquestioned obedience of nll the 


xr-23. 
a. T. 36628. 36635. 
b. T. 36629. 36636. 
c. T. 36431. 36637-8. 
d. T. 36632. 36639. 


Xx-25. Thus, it 1s seen that national reno- 
vation of the internal administration only maant the 
regipantation of all the people in one organization, 
to carry out the orders of the top fascist dictators. 

XX-26. Likewise, renovation ef the aduca- 
tional system mas not aimed at supplanting materialism 
by spiritual values, as is claimed by TOJO, but in 
Teality was adding materialism to materialism by incul- 
cating in students ultra-nationalism, blind devotion 
to authority, belief in Japan's ambition of being 
dominant in Asic, balief in Japan's superiority and 
divine rission and belief in the necessity of military 
aggression, if necessary, to accomplish that aiesicn 
To realize these strictly material objectives there 
werp perceptible increases in the amount of time devoted 
in schools in Japan to conditioning marches end maneuver 
ehich included maneuvers in open terrain, street fight- 
ing, bayonet drill and the firing of weapons. e Further- 
more, students were taught that war was productive 
and that Jaran's destiny was to rule the Far Fast and 
then the world and that the nation's progress required 
the students to ba prepared for aR The rera state- 
rent of what wss done to “spirituslize" the educational 
1X-24. a. T. 830-6 


b. T. 826 
c.a Ex. 130, T. 943 


people so thst war aims could be carried out. To 
accomplish this, all political parties were abolished 
and replaced by the Imperial Rule Assistance Associa- 
tion, in which all Japanese were members and assisted 
in the various functions of the Governnenteee The 
plan and aim of this organization was against the 
spirit of the Constitution md contrary to the 
structure of the State and the will of the Enperdres 
because it created a super-political machine, which 
was dominated by the top leaders who, thus in effect, 
becama dictators. State Minister KONOYE explained 
this in a statement before the Budget Committee on 

B February 1941 where he said: "This movement 
sprung up out of the necessity of establishing a 
atrong national defense organization of the state. « e 
It is a truly totalitarian national movement . « e 
organized for tho purpese of pushing forward such a 


£s 
national movement." - 


XX-24. 
o. T. 17742. 
b. Ex. 3172, T. 28545; 


c, Ex, 2362, T. 18132. 


system shows that the reverse of what is now claimed 
was accomplished by the renovation of the same. 

(c) Fstablishment of Floc economy. 

=¥=27?. The aim of establishing a bloc econony 
with various Far Fastern countries was but a blind for 
recuring necessary war materials with which to build 
up Japan's war potential. Having already secured con- 
trol of Manchukuo through inner guidance and a vast 
organization of Atkin end being in possession of 
most of China, Japan now sought southward eypansion, 
having greedy eyes on the "treasure-house" in that 


vicinity where there was said to be 200 times as much 


coal. gold, silver, iron ond petroleum ag in all of 


China. To secure these treesures, Jepan not only 
xented to bring French !ndo-China and the Netherlands 
into a peaceful economic blac, as is asserted, but 

plens were made to use military force, if necessary, 

to secure domination of the southern Teginns. TOJO knew 
or should have known of this, as it wes discussed by 

the army, navy, and Foreign Mffices on 12 and 16 July 
1940, aiy days before ha beceme Yar miniete E He 

alen knew or should heve known that during the period 


February to June 1940 while the Japanase Foreign Office 


T%-27. a. Px. 3378, T. 32357-72 


iE b. Px. 2715. T. 15819 


- -& "x, 927-8. L 11.699 


wes uiously asserting thet it enterteined no territorie] 
acbitions in the Test Indies end any suspicion thet it 
intended to proceed against the "art Indies was un- 
aaa the Jepanese Foreign l'inister refused to 
egpree with n United States proposel on 27 June 194C to 
maintain the status quo in the Pacific, on the ground 
thet it would "be inadviscble at this time to have 
Japen's activities including those in the PMetherlands. 
re sn It ves also during the early pert of 
1940 that Japan mede dezands on the Netherlende Fast 
Indies for virturelly unrestricted econamic pret rae 
and at the same time vias sounding out Germeny es to its 
pttitude in regard to e movement sure 

77-28. In view of such hostila ectians toward 
sovereign powers in the South Pocific, all the talk 
ebout the establishment of a bloc economy, intimeting 
fuch economic bloc was to be by mutuol agreement end 
for mutual advantage, is wide of the merk ond not 
sustained by the evidence in the case. The rerl pur- 
pore of the bloc was to bring the southern countries 
within Japan's economic sphere so thet she could secure 
the much needed bssic rav meteriels >hich had to be 
obtained from new sources following the cecsation of 
T7-?7. d. “x. 1014. T. 11,685-6 

e. Tx. 1295, T. 11,708-9 


f. x. 1309-A. T. 11780-2 
EO ee aa a o 


MARSHAL OF THE COURT: The International 
i'tlitarv Tribunal for the Far Fast is now resumed. 

HR. FIYEL: (Reading Continued) 

(4) Demands on Netherlands Fast Indies, 

TX-50. While TOJC was “ar H!in‘ster in the 
KONOYS Cabinet, efforts were made bv Japan to bring 
the drastic demands against the East Indies to fruition. 
These demands were made in the middle of August 1940," 
and contemplated the entry of Japanese nationals into 
the Dutch Fast Tndtes, and infiltration into anterorises 
and investrents bv Japanese naticrals in the East 
Indies for the develorment and utilization of its 
resources. In addition, Japan demanded that tha 
Dutch Rast Indies cut off relations with Furope and 
become a member of the Rast Asia Co-Prosperitv phere, 


and that Japanese be afforded the same treatmert as 


by 
citizens of the Netherlands Indtes in the Mmtch Indies. 


%i-31. à casual examination of the demands 
which were made indicata that thev‘fairlv bristle 
with the tHreat of force. That they caused rore than 
slight uneasiness on the part of the ast Indies ard 
its friends ia not too difficult to underatand. They 


were such t)eat no salf-reavecting sovereign entity woulr 


wai 
a. Bv, 1211, 7. 11708-802; T. 11804-7 


De T. 11811-2 
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supplies fron the "nited Stetes. This is borne out 

by e Cabinet decision >f 3 “arch 1940 in rhich it wee 
decided to »dopt an economic policy in connection 

with diplomacy toward the United “tates, whereby Japan 
would be freed from reliance on the United States as 
scon ef possible for such materials as scrap iron, 


petroleum, electrolytic copper, molybdenum, and vansd- 
a. 
iun. 


7-29. In sum and substence, the proposed 


economic bloc mes only a scheme devised by Japan to 


secure raw materials urgently needed by her, end to 


implement this she rroposed to use force ultimately, 


if necessery, unless she could fet vhat she wanted 
through threats end coercion. Tha methods uged end the 
false cloaking of the plan under the gerb of an economic 
movement and the ends used to eccomplish the same stamp 
bis project as a violation of the Kine Foner Pect. 
TR™ PAY“ IDUNT: “e will recess for fifteen 
inutes. 
(Whereupon, at 1045, F recess wes 
taken until 1100, -fteor hich the proceedings 


“ere resumed ng follovs:) 


J28. a. Tx. 1007, T. 9635-42 


comply with, namelv, to surrender its lands: its 


properties, ity indicia of autonomy, as demanded, 
without being forced to do 30 by military might. 


Incidentally, the real meaning of Japan's East Asia 


Co-Frosterity tphere and the proposed economic bloc 
also becores clearly delineated when viewed through 
the conditions for membership sourht to be imposed 


on the Netherlands Fast Indies. 


XX-32. “hile this prelude to war was being 
enacted, TOJC was “ar “inister, and had a definite 

resuonsibility for brinping matters to such an impasse, 
His responsibility is in no wise diminished on the 


theorv advanced, that Japan reauired raw materials 


an? required collaborators. buch a vacuous reason 

could never be admitted as an excuse for taking away 
the property or rights of another nation bv force 
and intimidation. 
(e) 
“X-33. 


The Tri-Partite Pact. 


The Tri-Fartite Fact was another item 


which TOJO said fell under the "Cutline of the Basic 


National Policy", and "Gist of Main Foints", which 


specified the strengthoning of political ties with 


Germany and Italy." 


X“ 3 3 
a. 7. 11795; 36139 


TOJO viewed the pact as a means of extricating Japan 
from world isolation ard "place her in an imprepnable 
AO He made perfectly clear in his testimony 
that there had heen considerable discussion concerning 
such a Fact before 1t was presented officiallv to t a 
Cahinet, an? that he attended the Liaison end Imperial 
Conferences on 19 september 1940 at which an apreement 
based on tha deciaton reacted at the Four Ministers’ 
Conference af 4 ‘eptember was confirmed, approving a 
pacts "hereafter, the Imperial Conference likewise 
approved, follower by the Privy Council and Cabinet 
taking sinilar action. 

YX-34. TONJO said that if way hig. “sincere 
belief that tha purtose of the treaty was to improve 
the international position of Japan and therefore would 
operate a3 a factor in the solution of the China 
Incident, as well as in preventing the spread of 
the Furopean war to East Asin, "^ He said the treaty 
was considered as a maons of defending the country 
against the onslavehts of tha "have" nations (thug 


echoing Hitler's lies), and to atd in finding a way 


r= 
d. 2. 36185 
c. ™. 36190 


veda 


a. “a 36194 
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hand to cover operations for some time to conde aa Re 
also uaid that he felt ne cancern in respect to the 
number of personnel "since the manpower needed" by the 
Arny in "the war against America will be comparattvelv 
small in number. "° On cross-examination ha vaguely 
remembered that such a matter may have been brought up, 
tut he recalled no detatis af this all important subject | 
The Įmenticn of these matters illustrates the point that 
39 as a responsihle official of Japan, knew that in 
daine so he was enbarking Japan upon a new military 
adventure, Thix is the only logical canclusion to be 
daduced from the discussions as to Japan's military 
reservea in connection with adoption of the Pact. 
W-36. Tho impressicn that TCIO seaks to 
leave in connoction with the Tri-Partite Pact ia that 
HATSUOKA virtually thraw the Pact unexpactndl et the 
fovernm-nt offictals and that they wera required to 
consider the mettar hurricdly without too much t'ma 
to spare, "This in deduced from TOJO's testimony 
ahich is to the effect that "HATSUOKA ras in complete 
charge of all negot'attonsy leading ur to the atgning 
of the Treaty; that he (TOJC) only knen in a general 
b. 7. 6365 


c. T. 6367 
d., T. 36646 


a» Te 36188 


survive under the prevailing international situation, 

said the reference in the Pact to Japan's position 

leadership meant that Japan was a "trail blazer" 

a "guide" and that it did not mean that she was to 
dominate or suhjugate any other country, and that the 
members of Greater East Aala held eac others! terri- 
torial integrity and sovereignty mioa oiae "Then 
making this bland statement he must have had a slight 
lapse of memory tr. connection with the attempted 
"pape" of the Matherlarda Fast Indies in August 1940, 
as a con“ition of it becoming sn equal member of this 
Prosperity Hnhere. 

x¥-15. Jt is intereating to note that at the 
meeting of the Investigation Committee of the Privy 
Council ard Cabinet: when the Tri-Partite Pact was under 
consideration, discussion was had centering around a 
vrobable sar in which Japan would be involved 1f the 
Pact wera adopted. toms of thosa present seamed to ferl 
that the proposed Alliance would bring on a war with the 
United States. In view of this, TOJO, as “lar “‘inister, 
wag asked about potroleum reserves. In answering, TOJO 


stated that the Army hed a sufficient supply of o11 on 


=34 
b. T. 36195 


a. Zz. 992, T. 6350-90; 36645 


b 
way what it was all about, and that his participation 


was merely in his capacity ns "ar Finister. This state- 
ment is only partially trun, ns the record shows that 
as early as 20 July 1940, just prior ta the time TOJO 
became Yar Minister, Woermann cabled the German Foreign 
Office concerning a meeting of KONOYS, MATrUOKA, TOJO 
er’ YOrHIDA, which concerned the drawing up of an 
authoritative foreign policy program, including 
rapptechom-rt with the Axis Ponera. Other telegrams 
thereafter, appalled out the hop. of the Four 'inisters 
(including TOJO) for Japanese-Gerran friendship and 
aP: and even a supplicntion that Gernany 
mipht scatter about n few crupbs for Japan in the 
Une» apportionment of the world." To say the least, 
the Pact could not hive come ag n grent surpriae to TAJO 
ns he h‘imaclf wan en instigator thereof, no doubt 
destring to climb on the bendeapon of Germany, after 
Hitler's sweeping wictari-a over prostrata French snd 
blitzed London. That is unguestionably why TOJO asxertec 
in his affidavit that the Pact would put Japan in “an 
impregr. nbl: mos hone His testimony, on crozs-evamina- 
PALS 

h. T. 36544 

c. Ex. 537, T. 6261 

Ao Eve Gales 6277 


Gree P o ™. 6282 
ETEN 


ation, that ha had not made up his mis.d on = alliance 
sith Germany on 26 July 1990, when the outltss of 
Japin's basic national policy was deciseda,? is 
compl2tely refuted bv his parttciraticn in => meeting 
pri:r to that date nt which raptrocharet wit Germany 
was decided upon, as above set fortr. 

XY-37. TOJO cannot now claim, howver, he was 
not warned of the utter foolishness of collezcrating 
with Eitler and Ifussolini, becouse ISHII prd all 
ef the conferens, prior to action by the Fr*vy7 Council 
in the Tri-Partite Fact, that Hitler wes a °-=>recter 
of no little denger,“ who considered allianss 
“expedient" and to be broken when ocersion famanda," 
and that "Germany and Itelv sheuld rot be tested too 
auch" because the "national character of Growany is 
auch ea would suck the blood of others." 

XX-38. Despite such warnings, the 2act was 
put through on the grounds of exnediency” må what 
proved to be n stumbling block in the Jarzrs2-Unitrà 
phates negotistiona case into forcen 27 seprecer 1940, 
=§th TOJO's full aporovel. fuch approval sa given 
dospite tha fact thet TOJO vnen the grener: clan of 
Xx-36 g. Ux. 541, T. 36585 


XY-27 5. T. 6387 
b. 7. 6388 


YXn38 =, T, 6388 


eee 


Northern French Indo-China to prohibit passage of 
supplies through Franch Indo-China to the Chiang 
rezine.” Therefore, tonard the and of Feptamber 1940, 
mhile "ar ‘Minister in the KONOYE Cabinat, TOJO and the 
Pupreme Command arranged the atationing of troops in 
northern French taacecninass Although an agreement 
for this action was arrenged between WATSUOKA and Henry 
(for Vichy Ree) nuthorizing the stationing of 
Inpinese troops in e specified anole in order to 

cut the Chiang line of supplies, the real purpose of 


Japan's movement 1s found in a Cabinet dectsion of 


a yenterber 1946," under which Japen secured virtual 


i 
control of Indo-China's ecanomv. 


T. 36198 
T. 36197 
T, 36200 
T, 36200 
Ex. 3688, 7. 36709 
. T, 26710; 36716, 26718 
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Hitler's "now oie and knew that Germeny had invaded | 
Hollands and knew thet Hitler hed marched into 
Austrin and Czechoslovaring’ and knew of the invasion 
of Norway; and knew about the parsecution of the Jews. 
Mone of these matters, hownver, seemod ta cause much 
disturbance to TOJO's mental processes, Answering the 
gurstion whatrer he thought Hitler's nction in invading 
various countries was agerassion, he testified that 
Hitler's actions would havya to be judged bv EAA 
In this vague and irrestonsible manner, he becane A 
bedfellow of the German crowd of l»wbreavers and 
murderera, theraby rejecting the friendship of the 
United rtatos and Britain. 


(fì) tkationing Troops in North 
French Indo-China. 


XX-39. TOJN considered that under the "Gist 

of Main Points in regard to dealing with the situation 
' to meet the changes in world conditions," mentioned 

abova, ona manns of sdlving the China Incident wos to 

sever the conlition betmaan Chungking and America and 
Britein. To bring this about, tha tuprema Command 


urgertly requested the dispatch of Japanese forces to 


41,985 


XX-40. 6n 16 April 1941, the aroy and Navy 
Liperizl Heatauerters established a policy that it 
intended to occupy bases in the sauthern part of 
French: Indo-Chinon "needed for a wilitary advance 
into the Netherlands Indies;"" and on $ kay 1941, 
treaties of residence, navigation, and customs were 
concluded bet: een Japan and French Indo-China, giving 
Japanese nationals equal rights with nationals of that 
Bante 

XX-41. Thus, while T)JO was tar minister 
the pattern of aggression gradually unfolded. Under 
the cloak of providing protection, mutual advantage, 
and preservation of sovereign rights, Japan demon- 
strated its real intentions of dominating lesser en- 
tities by threats or actual force, The real purpase 
of entry into Indo-China was fraudulent, as the 
underlying intent was to secura a foothold Yor sub- 
seouent domination and exploitation, and to use it 
as a springboard for an attack on the Netherlands 
East Tataaee” 

VI. %OJO'S VIEWS ON THE NINE POWER TREATY 

AND WAR Iil GINERAL. 


XX-49. a. T. 11,753 
b, T. 71493 7159 


XX-41. a. T. 11,755 _ 
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Xx-42. On cross-examina-ion, TOJO gave his 
views on the subject of whether war was a crime, and 
also on the Nine Pover «reaty. As to the latter, he 
asserted that since the Nine Power Treaty had cone 
into affect, changes had taken place in East rr 
the China Incident had broken out; the world economic 
situation had changed from that of free trade to one 
af bloc economy; and the fact that the Soviet Union 
tas not a signatory to the Pact had a grave bearing 
both an the position of Japan and that of China. He 
said the reason Japan did not request the interested 
nations to hold a conference to consider modification 
of the Treaty, was because Japan felt that the cain 
signatories to ihe Pact showed a hostile attitude 
torard Japan, and that the situation presented many 
difficult A Certainly, none of the matters 
mentioned justified the unilateral action taken by 
Japan, which in effect committed the Nine Power 
Treaty and others of a similar nature to the vaste- 
basket. ine real vies of TOJO on the sanctity of 
treaties is found in a statasent made by him before 
an Investigation Committee of the Privy Council on 
Xá a. T. 36,793 


b. T. 36,794 
(Paks Sebi 


41,988 


from that date to October 1941 in the third XONOYE 
a 


Cabinet. During this period, especially consencing 


9 April 1941, negotiations were carried on with a 
b 


vier to adjust Japanese-American relations. He, as, 
War sinister, on 30 June 1941, explained to the 
Supreme nar Council the fast changing external con- 
ition and discussion had betreen TOJO and «IDO 

on 28 June 1941, aiming at strengthening the Imperial 
General Headouarters. Arrangements were made for 

the Imperial General Headougrters to meet every day 
in the Palace fn 2 July 1941, a resolution was 
adopted by the Imperial Conference, in yhich TOJO 
Participated as War nister defining the policy of 
the Empire to be to push southward; abide by the Tri- 
Partite Pact; and carry out his "schemes against 
French Indo-China and atin and secretly prepare 
arms against the Soviet Union." With such aggressive 
objectives, the KONOYE Cabinet was headed for the 


shoals. 


9851; Ex. 1060, T. 9863; 

9806; Ex. 1070, T. 9891; 
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d 
18 august 1947, where he said: “International law 


should be interpreted from the viervpoine of execut- 
ing the var a>cording to our orn opinions." 

XX-43. ‘nile this statement was made by 
TOJO after the Pacific war had broken out, it 
nevertheless =eflects his attitude that International 
Lav and Intercational agreements have no sanctity and 
may be nullif‘ed unilaterally solely on the grounds 
of expediency, when they impede the aspirations, 
desires or views of one of the parties, 

xxX-42. As for TOJO's views on war, he metas 
that he did not agree that war vas a crine, but he 
did agree that wars have an unfortunate effect upon 
the people, a5^ that the effect is the same for the 
victor or the vanauished. 

XX-45. The views of TOJO en the inviolability 
of treaties maze his views on wars understandable. 

VII. THE U. S. - JAPANESE NiGOTIaTIOAS. 

(a) TOJO's part in the resolution 
adopted by the Imperial Confer- 


ence on 2 July 1941. 


XX-45. TOJO was Var minister in the second 
AONOYE Cabinats from 22 July 1940 to 16 July 1941 and 
XX-4A2. d. Ex. 1275, 7. 11,367 
—Hkasd a, 135,569 


(b) Rise and fall of thc third KONOYE 
Cabinet. 

XX-47. The shake-up of the second KONOYE 
Cabinet effected no changes in major policies. KONOSE 
vho vas desirous of concluding the Japanese-U.S. 
negotiations with success, asked for a personal 
meeting with President Roosevelt so that frank 
opinions could be exchanged “on broad epee. 
Opposing this action, TOJO took the view that “the 
interview was fraught with difficulties from the out- 
set, and seemed dooced to ieee 40J0, in his 
testimony, omitted to state that he threr cold water 
on the praposed meeting by telling KONOYE that if 
such meeting were held, the existing diplomatic rela- 
tions of the Empire, which were based on the Tri- 
Partite ‘act, would unavoidably be weakened, and at 
the same tine, a considerable domestic stir rould be 
created. For thesc reasons, he told KONOYE he did not 
consider the meeting "a suitable Bw It is no 
wonder that in view of the practical veto of the 
Proposal by TOJO, no meeting was consumrated, even 
though the minimum requirements of the United States 


were of an cytremely rild nature. 


41,990 


xx-48. So, notrithstanding KONOYE's desire 
for peace, TIJO made it clear that Japan had become 
so bound to the Axis that rather than withdraw from 
the Tri-Partite Alliance, it would risk a war with 
the United States. He further refused to concede 
the rithdraval of troops by Japan from Gica 

(c) Imperial Conference Decision of 

6 September 1941. 

xx-49. The grave deadlock in the U. S. ~ 
Japanese conversations induced the convenin,, of the 
Imperial Conference on 6 September 1941, at which 
a plan entitled "Execution of the Empire's Policy," 
was adopted, providing for mobilization of manpower, 
rcauisitioning of shipping; refitting of vessels; a 
determination to go to war with the United Etates 
ond Britain in November 1941, unless the situation 
could bc sooner te and an opcrational plan in 
case of tle TOJO in an A said that 
the main auestion to be decided “was that of war or 
peace and what attitude should be decided upon in 
either casc," It was also decided to continue negoti- 
ations vith america until the middle “ten days of 


October" and that “both peace preparations and war 


'XX-48. a. T. 36.268 


= L Er. 1ia6A, T, 10,220 


a 
preparations be disceuntinutd., 


XX-51. Prance KONOYE in his'version of the 
Gyints that took place prior to thc fall of the 
third KONOYE Cabinet stated that since TOJO insisted 
that a “complete withdrawal of troops cannot be done,” 
thcre was no hope for a successful conclusion of the 
diplcematic fegotiattadecr Thereafter the matter vas 
reconsidered, and XOHOYE decided on var by yiclding 
to the opinion of TOJO, the War EAS 

XX-52. At the Cabinet meeting on 14 October 
1941, TOJO “vas the absolute master of the situation 
with no ant among the Cabinet members voicing ap- 
proval or atvapprovaieue That evening, TOJO sent 
SUZUXI, President of the Planning Boord, to KONOYE, 
with a tiegsage that since there had been a clash 
berean the Premier and TOJO, the Cabinet shauld re- A 
sign and that Prince HIGASHIKUNI should “take ovir.” 
Acting on this suggestion KONOYE assembled the resig- 
nations of the Cabinet mgmbers on 16 October 1981," 
and on 17 October 1941, TOJO was appointed Premier, 
efter the catter had been discussed by KIDO and «ONOYE 
K-50. n. Ex. 1147, T. 10, 266-8 
We. a. 1. 19,256 ! X-52. a. T. 10,262 

E yd bh. 10,265 


c. T, 10,266 
10,269 


e 
Preparations would be pushed. 


(d) Resignation of the third KONOYE 
Cabinet, 

XX-50. Prtor to the resignation of the 
third SONOYE Cabinet, negotiations with the United 
States were stalemated and a meeting was held on 
12 Yetober 1941 at Prince KONOYE's house to discuss 
the adjustment of diploratic relations between the 
United £tates and Japan. at this meeting TOJO 
called for "great resolution” since he saw "no hope 
for arrival at an understanding between Japan and 
the U.S.A,,“ and on TOJO's advice it was agreed by 
those present, namely, the Var, Novy and Foreign 
alinisters and President of the Planning Board, in 
connection with Japanese-Americen relations, that 
Japan should not change its policy of stationing 
troops in China, or in other policies connected with 
it, and that Japan should not entertain anything that 
might affect the result of the China Incident. Hav- 
ing these points in mind, it waa decided that it 
sheauld be found out whether negotiations could be 
successful within the time sct by the High Command 
and then that had been ascertained, the matter should 
be settled through diplomacy and all operational 


XX-49. € 


a I. 10,221 


and after KONOYE sent KIDO a message that “TOJO 


would be better if guarantee of peacc is obtained, " 
at on cx-Premiers' Conference it was decided an 
KIDO's suggestion that TOJO should have the addi- 
tional position of War eTEN On 18 October 
1941, TOJO held the positions of Prine xintster, 
Home sinister, War Minister, President of China àf- 
fairs Board, and Supreme War Councillor. 

XX-53. In giving his rcasons for the fall 
of the Third XONOYE Cabinet, TOJO sought to explain 
rhy he adopted his irreconcilable attitude torard 
the U. S. negotiations, claiming that while there 
was "a slight sign of nutual concession" in the 
reply of Secretary Hull on 2 October 1941, the army 
General Staff held the view that the washington 
vovernmunt was “entirely without any inclination to 
give and take" that America hed virtually refused 
a personal neeting of the responsible chiefs of the 
tvo COURET IESE that to continue the conversationa 
ionger vould result in Japan being imposed upon by 
Agcerica's dilatory eee that instantaneous and 
entire evacuation in China would produce nothing but 
xx-52. 
emit o 27 


f. Ex. 1154; T. 10,291 
g. Ex. T. 791; 


12 
ee l kx. 1155, T. 10,293 


Chinese contempt and a Chine Incidcnt III vould be 
thc result; and that lossa of prestige vould be 
<eenly felt in Manchuria and Korean 

X-54. TOJO sumued up his reasons for the 


a 
resignation of the Third KONOYE Cabinet as follors: 


(1) “measures bad not proceeded as yet to a point in 


the American-Japanese negotiations to enable us to 


-scertsin whether or not there vias a hope of settling 


the matters diplomatically." (2) "Determination of 
the Navy to go to war was uncertain,“ In previous 
testinony on intcrrogation, 11 February 1946, he 
statcd that the theoretical reason for the fall of 
the KONOYE Cabinet on 17 October 1941, was because 
he, (TOJO) favored war vith the United States. He 


also on that occesion said the following: "at that 


time I felt, as Yar minister, thet the opportune time 


for fighting wos in danger of heing lost and the 


It.perial Conferences had set the middle ten days of 


October as the linit for waiting for a favorable 
b 


diplomatic breaz," 


xX-55, It secma that TOJO's reasons for the 
fall of the Third KONOYE Cabinat after he accomplished 


XK=53. e. P. 36,301-2 


y-94. a. T. 36,307 
b. bx. 11834, Y. 10,290 


vints took place whic) stacp his utterances and 
€solves with insincerity, and show that no bona fide 
;ffort vas oade by him to wipe the slate clean and 

ke firn efforts to achieve peace in the Pacific. 

x-58. TOJO bastifited that after the 

ormation of his Cabinet, the Government, vith the 
cooperation of the Suprese Comiand, inr:ediately rent 
into deliberations which vere mainly concerned with 

tional strength, foreign affairs and military mat- 
ters, except strategic rable: E That such state- 
ent is not true is readily seen from typical oatters 
considered by, the Liaison Conference prior to 5 
Noveober 1941, when plans A and B vere agreed upon 

y the Inperial Conference. 

XX-59. At the Liaison Conferences, which 
vere supposedly held to consider non-strategic prob- 
lems, the folloving strictly strategic problems were 

onsidered at meetings held on or about 30 October 
1941: (1) Tne degree of coopcration to be expected 
fron Germany and Italy in case of the outbreak of wnr 
Ingxinat britain, Anerica and the Netherlands; (2) 
wnether Jap2n could expect Geroany and Italy to begin 
mar by intensifying the attack on American vessels 


“a. T, 36,316 
b. T. 26,316 


its fell.vere entirely different than while he ras 
bringing the fall about. thile the structure was 
tappling, hc took the arbitrary view that Japan could 
not make “one concession" in so far as withdrowing 
troops vas rere he The insistence by TOJO on 
this unbending attitude and the position he took 
favoring war with the United Stetes is what broke the 
XINOYE Cabinet and nade TOJO Premier. 

(e) Further U. S. negotiations under TOJO, 

before Pearl Harbor. 

XX-56. When TOJO took up the reins droppcd 
by nONOYE he received instructions from the Emperor 
to study "in broad and deep bases the situation at 
hume and abroad, without being particular about the 
decision reached in the Imperial Conference on Sep- 
tember 6." This was what was subsequently Known aa 
the "back to blank paper" or "clean slate message of 
the ean 

XX-57. TOJO testified he felt ‘hat this was 
an ioperative direction of the Enperor and he "firmly 
resolyed that it must be acconplished without Pil 
However, he was hardly seated os Prenier, charged 


z7ith this all-icportant mzndatc by the Enperor, vhen 


-55. a. T, 10,262 
Re a. 62 36,309 


_XX-§7. a. T. 36,311 = 


and warships in the Atlantic, thercby diverting 
Aceriua in its landing operations on the British 
naoa (3) help expected froc Gcrmany and Italy 
by the advance of German end Italian forces ta the 
Near East, Central Asio and ines: (4) Garmany's 
intensificd attse% upon Britain after she had con- 
solidated her oceupicd areas an? estaslished a nei: 
order in TS (5) whether Jepan's opponents 
could be restricted to the Netherlands or to Britain 
and th. Netherlands in case of Japan's southtard ad- 
vance; (6) Germar. vinter operations toward Africa, 
the ncar East and Centrel freer and dangcr in giving 


the opponents tice for preparation. 


41,998 


XX-60. At the asma time avery amphasis was 
baing laid on, and strict attcntion paid to, the wiew 
of the Supreme Command that from a strategic as well 
as a meteorolcgical aspect, Novembar was the most 
suitable period for operations, although requisit» 
operations could be carried out in Uecember even though 
difficulty of landing operations would AET vis 

Xx-6l. In view of the intensa study given 
by the Liaison Conferenca to strategic situations and 
probdlams from 17 October 1941 to 5 November 1941, it is 
ridiculous for TOJO now to claim that ha and his asso- 
ciatas were re-oxamining tha United States-Japanese 
dispute apart from the implications and movomants inci- 
dant to tha outbreak of hostilities. All through TOJO's 
affidavit covering this pekitd- hare are such phrases 
as “cetermination to go to war... in the event of 
failure of those repel taona so Soave tional prepara- 
tions shall be Ea A SE aie most important problem 
of all was tha procurement of liquid fuels" k "to halt 
the major part of military production was something 
that the army and havy, engaged in tha China Incident, 
could nut countanonce. Therefore, to adopt a policy of 


patience and perseverance under such impediments was 


(1-60. a. T, 36322) ce, T, 36317 
{K).-61. n. T. 36316-329 d. T, 36319) 
b. T. 35312 


VIII, ToJQ's Responsibility for the Decisions 
of 2 November 1942, and the Commencement 
of War 
(a) The decisions of § November 1941. 
XX-63. Tho Liaison Conferences which were 


.@2d from the tima TOJO became Premicr until 5 November 
1941, when the Imperial Conforence decided the policy 
toward the Unitad States, England and the hetherlands, 
econsuned only 47 days, and as has heen shown, Giscus- 
sion centered primarily on Japan's ability tọ carry on 
a war, rather than settling outstancing issues peace- 
fully. The theorem adopted was that war as tha only 
alternative, Thus, although the Emperor directed that 
the problem be considered on a "clean alata" basis, 

the pattern pursued was ezactly the sane as was followed 
prior to TOJO's selection as Premier. TOJO himself 
admitted in his interrogation of 12 March 1946 that 
when he undertook the work as Premier, ho followed the 
policy of 6 Septambay. To say the least, this was 

not starting "ith a “clean slate." Nor could any 
substantial roaults in the negotiations be expected, 
ainca the Premier who was 4rderaod to disregard tha 

6 Santanmber dacision, adopted that docision in its 
Bost inportant points, naroly that war had to bo the 
(22-63. o. Ex. 1158-3, T. 10308) 


a. 
tantamount to the self-annihilatien of our nation;" 


“rather than avait extinctio’, it wara better to face 


death by breaking through the encircling ring and 


f, 


å 'find a way for existance." 


XX-62. Some of the above statements are 
reminiscent of Eitler's axhortations, used tr invoke 
the sympathy of those ignorant of his real ambitions. 
The talk of encirclement is entirely borrowed from 
Hitler. The timetable for commencement of war within 
practically one month after TVJO assumed office shows 
thst TOJO cid not and could not have examined the 
United States-Japanese negotiations from a "clean slate" 
basis. The fact is no change in the situation was 
made except a deadline was set for the surrender of 
the United States of America, to TOJO's insensate 
desire for more and more control over sovereign na- 
tions in tha Pacific. Therafore his actions praceding 
5 tovember 1941 call for np sympathy. He, in fact, 
violated a solemn trust imposad upon him by the Em- 
Peror, hon he was invested with the highest govarnment 
Position in the Empire, by knuckling down ta the Supreme 
sammand, and by suoerimoosing his views over and above 
the relfare of eighty million Japanese. 


(XX-61. a. T. 36321 
f. T. 36321) 
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altornativo, anc that a deadline for tho commencement 
of war had to be sat. Thus, TOJO, as tho top man in 
tha administration guided the action taken which shortly 
lod to war. His actions fix his responsibility in this 
connection. 

XX-64. Tho Imperial Conforencea on 5 hovenber 
1$41 approved the "A" anc “B" plans for submission to 
the United Statas. The "a" pienmeeas first to be pro- 
sented and the “B" plan “was to be used as a last 
EAS 

XX-65. TOJO's claim on cross-examination that 
Japan was ondeavoring to sottle matters diplomatically 
with tho "Unitod Statos, and that Plans "A' and 'H' 
were in fact not Japan's last warder “Ent were only 
transmittod in appearance as final proposals as a 
‘diplomatic stap,* and RO the nature of ‘horse 
trading’ and 'bargaining,'" is so contrary to tha torms 
of the instruments and contrary to instructions issued 
in connoction therowith an? communications in reference 
theroto, that it daserves littla credence. For instance, 
TOGO advised NOMURA as early as 2 November 1941 that 
tha final dacision to be roached on 5 liovomber “will 
(XX-64.-a. T. 10324-6 

b. T. 10343-4 
c. T. 36348) 


(1X-65. a. T. 36702 
b. T. 36699) 


be our governmcnt's last offort to improve diplomatic 
e a tonai nOn 4 November Tokyo wirod Washington 
that the counter-propossi to ba sanctioned on 5 Nov- 
cmber "is our last effort." "Both in name and spirit 
this counter-proposeal of ours is, indeed, the last B18 € 
This time ve aro making our last possible bargain." 

In transmitting tha proposal TOGO told NOMURA that 
proposal B was the "absolutely final peapoeetes and 
the government's fina) step and in talking to the 
British Anbassador on 11 Novcmbor 1941 TOGO told him 
that the Imperial Government had already submitted its 
final provosal te the United Stata aS 

XX-66. The claim of TOJO now that Japan was 
ín a conciliatory mood after 5 November 1941, and was 
honestly and sinceraly and avoring to nogotiate through 
@iplomatic agencies, and had not said the final word, 
is contrary to the written evidonce before the Tribunal. 

(b) Delivery of Janan's Final Note. 

XX-67. In answer to Secretary's Hull's note 
of 26 liovembcr 1941 Japan sent its final note ta the 
United States indicating that negotiations for sattle- 
ment of ponding issucs was no longer possible. This 
(4-65. c. Ex. 1163, T. 10316 

d. Ex. 1164, T. 10318-21 

c. Ex. 1170, T. 10344 


f. T. 10345 
g. Ex. 1174, T. 10354) 


42,004 
ha any tha Cabinet all stucied the question, and had 
concluded thefe was nothing in any treaty or inter- 
nationa}, law which would preclude on attack by Japan 
on the United States enc Britain after delivery of the 
meee Furthermore, TOJO ssid he had studied the 
Kingue Convention, and the Kellogg-Briand Pact, and con- 
cluded that Janan was riot bound by them bacausa she 
vas acting in er a eana 

XX-69. Despita tha fact that tha Japanese 
final note had been agreed to long before 6 December 
it was only on that day thet TOGO advised NOMUKA that 
the Japanese Government would ræ ly to Hull's nota of 
Łovember 26. He s1s0 advised NOAUA that the reply 
might be coloyod until 7 Decomber, end the exact time 
for vresenting the seme would be telegraphed Set 
Fe cautioned NOMURA to keep the memorandum strictly 
confidential by "absolutely avoiding the use of typists, 
etc., in its prepcrations." Í Finatly TOGO talagraphad 
NOMUHA to prasent Japen's reply to the Sacretary of 
State, if possible, at 1 p.m. on the 7th of Descuberas 

XX-70. As the Japanese roply wes set for 
delivory approximately at the timo the Paarl Harbor 

1204-A, T. 10492 
1205-4, T. 10501) 
1216, +. 10534 


1217, T. 10536 
Ex: 1218) T. 10537) 


note was approved by the Cabinet, but the final text 
Wes tha responsibility of TOJO and Toco. At the Im- 
perial Confurence of 30 lLovember 1941 the Emperor 
Tepcatedly asked that they make certain that the note 
be delivered before the outbreak of Poari Iit iae 
This is the note which was delivered on 7 December 
1941 while Paarl Harbor was being attacked. Conclu- 
sive proof that TOJO had made up his mine to cerry 
“out the plans for wor in the Pacific is his reaction 
to the last minutc appeal by President Roosevelt to 
the Enperor, where this urgent, personal, and last 
minute effort was mada by President Roosevelt to stop 
the impending struggle. TOJO when acvised of this mos- 
sage exprossed the view that it was too late to make 
any chenges in the plans. This of course is entirely 
contradictory of the position taken by the responsible 
defendants that orders to the fleet at Pearl Harbor 
could be countermandaod at any time prior to the time 
set for attack. 

XX-68. TOJO testified on interrogations that 
by resson of tho final noto Japan felt she was free to 
act; thant responsibility in connection with delivery 
of the note was with the Foreign Minister; but that 


(X1 -67. a. Ex. 1202-A, T. 10482 
b. Ex. 1201-A, T. 10480) 


attack occurrec, the plen to carry out such an under- 
teking without cue- notice fciled to cenform to eatab- 
lishad internetional procedures porteining to the com- 
mencament of hostijities, and violated internetional 
treaties, rgreements and assurences to which Japan wes 
a perty signatory, 

XX-7l. In an dacoreogation.. 7090 admitted 
thot he was the one primerily responsible for the at- 
teck cn Pearl Harbor end the United Stetes nnd British 
Possessions, but he said thet the Cabinet wes jointly 
responsible, and es Senior Member he wes the one 
"chiefly A iuis ign Ea maintained thet the Army 
Chief of Staff end the Navy Chief of Stoff also bore 
ETE TOJO also edmitted he knew of the 


ettacks at Holeye, Hongkong and the Philippines, and 
he anorovad them nine 

XX-72. After these ettecks had been mde, 
end in a panicky effort to formalize the events which 
hed occurred, an Imperial Reseript was issued by Japan 
on 8 December 1941, declering wor on the United States 


ee 
enc the British Empire. 


(XX-71. o. Ex, 1243-4, T. 10705 
b. T. 10706 
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oJ : 
SA Sone (moaning tho sphare) wa heve = mind to bring under 


Schere. our nower those creces yhich ere absolutaly indispen- 


2-730, TOJO acnitted: that cne jaf the remote seble for the defense of Greeter Eest Asia end to 


x čenl with the others properly in accorcance with tro- 


derence with Jepan's plens for a Greoter East Asia. ditions ond culture cf every nce, and the changes of 


&. 
wor situctions." 


¿s one of the netion*s ideals nand it was desired to XX-74. At the scme session of the biet referred 


a‘ steblish such sphere “by peeceful means." In fact, to above, TOGO also snoke and confirmed the predatory 


Sijncrotgta notninds sons aN ORES VO BR CIE SUC E ambitions of Japen in connection with the Eest Asia 


io}y TOJO in a pescu before. the 79th session cf the Diet opie, Hie oat) Gia Oh ath G2 Gra coe Req Ges age 


ny 224 January 94 2etoqbemhothundy tojsecunesstnatenc tablishment of the Greeter East Asia Co-Prosperity 
12 þoints in Greoter East asie anc to bring sreas con- 

c. 
aining importent resources uncer Japan's control, but 


Sphere, anc "it is natural that the orecs absolutely 


neccessary fcr the defense of East Asia must be grasped 
a astoblish the Grerter Eest Asia Co-Prosperity by, Pa Putting the views cf TOJO anê TOGO to- 


phuroz iHersnidithet tnai purposelotiestatlishingiinis gether, it becomes apparent that the real neture of the 


$ |phere cana "from the grert spirit.of Jcpenesa founda- 


ii Greoter East Asia Co-Prosperity Sphera was to bring 


ion" and thet the new order would be besed "an 


18 e. 
orelity." Later, ín the srme talk, TOJO forgot 


the countries to the south under tha powgr ang control 


of Javan nne then exploit them, 
or tho moment the spiritucl anc moral motivcs activao- XX-75 


19 
It is verfactly cleer thot this sọ- 


21 -ing onan inent greet Aun eT ceking innii oxpininea called spirityal anc moral uncertaking wes ct bost a 


whet was really in the mind of those who sponsored 


n cover for the saizura anc control by Japan of tho 


3 this enterprise. He sri: "In constructing this 


24 (5-73. a a TE vos te be securad by forco if nucassery. 


veluable sovereign lances te the south, anc such control 


a a aen seas (XX-73. e. T. 12037-8) 


__(xX-74. n. T, 12031-2) 
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da 
ideglistic. Fer instence, in creer te show how 


nicely the "sphere™ workcd unger Jcpan's guidenca, 
CP 
easor that she wes abliged to fight in self-defense, TOJO cites the Burme-Japan alliance of 1 August 1943 


" z s 
XX-77. ToJo accapted the concent of saizure in which Japan "promised to essign to Burma pert of the 


y force of such sovereign countrias and territories Jzpenese occupied territory with which tha people of 


s would contribute important resources to Japen All Burme had had » close reeiel association." This indeed 


he fatuous tolk about ce-prosperity and friendly econ- vould appacr to be gonerous of Japan were it not thot 


mic ond cultural relations is ridiculous when viowed sho wos passing over to Burmn soméone else's property 


hrough the soceches he monde in which he expressly end not ker own. Jext, TOJO cites thet the Japenese 


aià that such areas es wura needed would be brought Government recognized the indepenccnce of the Philip- 


der Japan's control, His speeches in this beholf Pines. ToJO s-ys that he himself wont to the Philip- 


crtray him os a military aggressor. pines in May 1942 end observed the spirit of the people 


XX-78. Therefore, althcugh in his testimony and assisted thim in promoting the plan for establishin 


Za 
on independent nation. He foils tc show, however, 


a says thet the object of tha policy "was swiftly to 


Ba 
:ateblish the stebility of the Far Eest" ond that thst Janan wes et that time in militery occupation 


E ETIE at Canenamietaceperariene sacred of the islands anc thet Jopan's dealings necessarily 
be 
oighbeoring countries, which aims wure pursued by 
Ge 
‘peaceful mcthods" his earlier observations, mado 


wẹre with those friendly to Jepan cmi not with the rank 
ont file of Filipinos those sroperty had bean dastroyed 


milu the policy was being nut into effect, completely cné whose countrymen had been murdcred or otherwise mis- 


refute the bencficent framowork with which he now soeks trieted by the invrding Jepenese crmias. Ha oleo cites 


.o surround the project, nnd his subsequent acts are at th: treaty of "fricnċship" butwoen Japan an Thoilond 


dda vith the effort niw mada to stamp this project as enè the protocol which gucranteed reciprocal ccoporatior 


}22.-78. 9. T. 36426 (XX-78. d. T, 36429 


3. T. 36427 c. Ex. 3674, T. 36450 
c. T. 36428) t. T. iea 


h 
in "friendly roletions and intimato eecnomic relations," 


but he faila to mantion that while ha was War Minister, 
on 21 rcvomber 1940, the seecnd Four Ministers' Confer- 
cnco decido to help Thai lcnd goin control of Protang 
and Pokuse, proviced Thailand egrsad to Japonese ce- 
nends, “nanely, that Thoilend furnish rice and other 
importent raw materiels to Japan, and to separate from 
Britain. In tha same e graement it appeers that Jcpan 
used the Thriland situation es n maans of stimulating 
the French Inéo-China problem by playing off Thailand 
against Indo-China, thus killing two birds with one 
nears In adcition, in return for tha cuncassions 
mada tc Japen the tracty provided thot Japan would ra- 
turn to Thailand the four Malayon provinces of Perulis, 
Kadah, Kerantan and Trengginu out of the formar Siamese 
tarritory of Molay, znd th: two Shan provinces of Kan- 
tung and Monpong then under occupation by Jrpanese 


troops, 


(1-78. h. T. 36456 
4. Ex. 6lĝ-A, T. 6873 


15 
36458) 


j. Ex. 618-4, p. 
k. Ex. 3681, T. 
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involved the treztment of prisoners of wer during the 
period af thcir transporrtion to prisoner of wer cemos 
cateblished by the Minister of “er, cnd elso included 
the occurrences which took plece on the Malay Peninsuls, 
end on the Betcen Peninsule ea (3) He elso essumes 
reministretive responsibility as Minister of Forcign 
Affairs in connection with protests of foreign countries, 
or through the Intcrnrtional Red Cross during the period 
ta eh Ap ac ateuker eter Ser lala Le cleo 
fssumcs edministretive responsibility, as Winister of 
Home Affeirs, from 8 Cecember 1941 to 17?-Febrnery 1942, 
in relation to treetment of civilirn internees in Japin 
eae He also assumes politicel resnonsibility 
es Primc Minister end concurrently cs “tr Minister for 
metters releting to tha promulgction of the POW punish- 
macnt Thee 

(b) Procedures ndovted rs Wer Minister. 

7-81. As Wer Minister, he says he geve 
orders prohibiting maltrectmcent end imposition of 
forecd lebor on prisoners of wer or civilien intcrneas 
or inhebitants in occupied Ronina and directed 
they be treated with huacnity according to the principlas 
(XX-80. c. T. 36412 (XX-81. a. ix. 1965, T.36414) 

à. 1. 34413-4 


c. T. 36414 
f. T. 36414) 


XxX-79. TOJO's cxplenstion thet his under- 
sten@ing wrs thet the prreeiling out of the territory 
of £ sovereign nation between two mejor powers, wes 
zecording to internetionel lew, end thet the treety 
between Japan end Theilend wes concluded et & tima when 
wer wes going on, lecks justificction legally or other- 
ise for the ection which wes taken. 

X. TOJO's resvonsibility es to Frisoners of 

Wer end Civilicn Internces. 

(c) Extent of TOJO's essumption of rcsponsitilitiic 

xX-80. TOJO in his testimony assumes resoan- 
sibility for the following (1) trceetment of rrisoncrs 
of wer rfter internment zt Tetention Comps. esteblished 
by the Ministry of Wer, or the trectment of civilian 
internees interned in the war zones, except for Chine. 
This ineludcs wer prisoners emnloyed in the construction 
of the Burme-Siemese Roilwey. As to this clessificr tion 


he easumcs edministrrtive resvonsibility as Minister of 


ier for the period from the beginning of the Pecific 


e 
Wer up to 22 July 1944. (2) He essumes administretive 


responsibility incumbent on the Suereme Cozmend cas 
Chicf of the Genercl Steff, from Februery 1944 to July 


1944. Under this cetegory ere included such ceses ès 


(XX-80. ©. T. 36423, Ex. 1980A, T. 14558. | 
b. T. 36413.) 
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LE 


of internetioncl lrw snd r.gulrtions. He essertcd 


thet Wr Minister instructions were issued directing 

the behevior of £11 ermy officers, soldicrs rnd civilicn 
cmployees of thc Army et the tne He exoleined 

that in Merch 1943 the disciplinrry lew for prisoners 

of wer wes carina ed This emendment bccema necessery, 
he ssid, for the reasqn thet the cxisting law wes 
tnectcd et the time of the Russo-Japanese wer, end 
conditions preveiling in World ‘er II were vestly 
diffcrent from those in former wrs, némely, in the 
complexity of reciel diffcrences cmong prisoners of wer, 
the verietions in their netioncl‘ties, end perticulerly 
the numbcr of prisoners pf wer involved. The chenges 
mede, however, were not in TOJO's opinion, in conflict 
with the Geneva Protocol a They reloted meinly to 
erifes of violenec, insubordinetion cgceinst prisoners 

of wir supervisors, the crime of escape, moss consnirecy, 
breech of perole, rssiult ind intimidetion, forme tion 

of bands for the purpose ef killine, wounding, in- 
timidsting, insulting or sus taore inc 7 On fecinst 


prisoners of ir supcrvisors. 


y-82, It is to bo noted thet TOJO's ections 


| did not fit his words. “hile TOJO wes “er Ninistcr, 
! 


on l Merch 1942, c telegrrm wcs directed to the Vice 
‘cr dinister from the Chief of Steff, Korcen Army, 
requesting the internment of 1,000 Tritish end 1,000 
Amcriccn prisoners of wer in Korec "ns it would be 
very cffective in strmping ont the respect and Gate 


tion of the Korcen people for Fritein cne Americr...." 


This request wrs erproved by the Minister of Wer 
b 


(T0J0). Lecter, these prisoncrs on errivel were 


C. 
“cxposed to public show" ond werc transported through 


Pusen, Seoul cne Jcnscn clong rorcs lincd by ebout 
120,000 Koreens znd §7,°00 Jepencse outa: 

xx-83. British prisoners of wer in Rengoon 
in July 1942 were clso degraded, baing forecd to clean 
the city streets, thus needlessly hurting the dignity 
of soldicr prisoners, contrary to the prisoners of war 
conan 

X-84. As for TOJO's cleim thtt he gave 
orders prohiti ting forccd lcbor by prisoners of wer, 
this scems to be contrrry to his’ instructigns of 
30 Wey Isaa, ; delivercd to the Commender of the 
Zcntsuji Division, in which hc seid; "The present 
Oy-82. c. Ex. 1973, 7. 14912 

b. T. 14512 

- c. T. 14526 
c. T. 14522) 


(XX-93. c. Ex. 2022, T. 14754) 
tyr- r rx IO T14 


epplicstion of thc Gencer! 1 Steff of the Ecstern I istrict 
Aray, tn permit prisoners of wrr to work in verious 
porta end other places, locding znd unlording cergo, 
constructing czncls, and in munition frctories for 
"oxprndine irodiecions 

xX-85. In en interrogation on 25 Mzrch 1546, 
TOJO rdmitted thet hc was ewere of thc feet thet the 
United States end Fritcin hed wormed Jcpen thet it 
world tc held resnonbilc for. violztions of the conven- 
tions snd rules of wer. He srid th. only comolaints 
coming to him rbaut trertment of prisoners of wer were 
An conncetion with food. Atrocitics he sri were not 
brought to his natice rt 211." He camitted thet if 
these rtrocitics were true, treetics hed been ta 
He tdaittcà thit comolcints by the Unitcd Stetes cnd 
Grest Eritain were trken up et the bi-weckly meeting 
of the Prisoncrs Bureaus He, himself, upon heering 
of runors of mistrertment of prisoncrs of wir ct Betorn, 
in the course of a trip to the Philipsincs, inquircd 
of the Chicf of Steff, WACHI, who informcd him tht the 
Bctcen “merch" wrs duc to leck of trensnortetion end 
thcre were no erases of ctrocitics. i This inquiry wrs 
(0-04. c. Ex. 1967, T. 14454-8) 
(h-55. c. Ex. 1980C, T. 14562 


b. T. 14563 
c. T. 14565 


situction of rffzirs in this country docs not permit 
tnyone to be idle doing nothing but ceting freely. 
with thet in view, in dccling with the prisoners of 
w:r, I hope you will sce th:t thcy mcy be usefully 
cmployed." d/grin on 25 Junc 1942, in en sddress 
Gelivercd to the newly cnrointcd chiefs of prisoncrs 
of wer ccmps, TOJO srid thet the Irbor znd technicel 
skill of prisoncrs must be fully utilized for the 
replunishmcnt of production, cnd contribution rendered 
towierd the prosrcution of the Grictcr Lest Asietic 

On 7? July 1942, TOJO issucd instructions to 
the newly-cpnotntcd conmanders of prisoner of wor crmps, 
in ling with whet he Bred told them in his orrl cddrcss. 
The instructions includcd the following: “not let them 
remein idle even for e single dry," clso “supcrvise them 
riridly;" elso “utilize most effectively their monpower 
rnd technicrl rbilities." This wes followcd in 
October 1942 with c decision providing thrt libor mty 
be imvoscd on officers rnd non-coms *lthough the sceme 
is prohitited undcr Article 1 of prisoncr of wr Leor 
rcgulztions (/rmy Note No. 139, Septembcr 10, 1904). 
In the srme month, the ‘rr dinister (TOJO) cprrovcd en 
(YX-B4. t. Ex. 1962, T. 14426-7 


c. Fr. 1963, T. 14429 
d. Łx. 1962, T. 14425) 


mcdc on § May 1943 whereas thc "Eetern Mcrch" took 
placc eecrly in 1942," 

xX-B6. In en interrogrtion on 26 Merch 1946, 
TOJO seid, that since thc cnd of the war, he rccd 
ébout the inhumene ects committed hy the Jeponcsa 
Army end Nrvv personnel. He seid thet such ects were 
not the intention of these in zuthority. Ha. scid "we 
cid not cvcn suspect tht such thinrs hed heppened. . . 
such ects cre not permissible in Jepen a. . . the 
cherreetcr of the Jepenesc people is such thet they 
belicve thrt neither Herven nor Exrth woule permit 
such thana 

X: -87. If such were the belicfs of TOJO 
efter the evcnts hed teken plece, the cvidence shows 
thet he did not hold such views when the ctrocities 
werc teking ploce. He must hzvo known thet prisoners 
of wer berc being. trected illegelly becouse compleints 
on such matters were under considerction et bi-weekly, 
mcectines of the Prisoncrs' Fureen, cs he pdustteds 
Ke is notebsolved from sctuel resoonsibility merely 
beerusc he would forwere ¢ protest to the resvonsible 
irmy Commend when it come in, end then "presume" thrt 


investigrtions were mede; nor is he sbsolved from 


(K-85. e. T. 14566) 
(XX-86. a. Ex, 219814, T. ł4575-6) 


(XX-87. n. T. 14565 
- 4579) 


cetucl resronsibility by essuming thrt the Commender 

in the ficld world take mersurca rnd scnd z renort beck 
to the Wer Nindareeer TOJO's frilure to propcrly cheer 
the runors rndcompleints 1s demonatrstcd by his fzilure 
while there to discuss with the Chicf of Staff of the 
arcy in the Philippin: s, verious rumors of the suffer- 
ing thet prisoncrs expericnced during the "Botzen 
Kirech." — He cdmitted thet ho did not tclk to thc 
Chief of Stcff. of the protest of the Unitcd States 
Governscnt to Jepen, thrt the prisontrs, on thet merch, 
sere herten, bay^nctted rnd shot, He seid he did not 
telk sbput thosc things beecuse he thought thet if the 
responsible army commrndcr knew flout thasc thins he 
voulé trke rporopriote mei sures if things werc contrery 


c. 
to internrtioncl lre, Hor did he inquire whether eny 


£ction whrtsoevcr hrd teen teken in these ontters. 
xx-88. The rccson aasigned by him for his 
frilure to mcke inquiries to csccrtein whathir the 
complzints mode by the 'nitcd Strtcs werc justified 
wis thit the “responsible conoender hed the cuthority," 
nd he "rcelicd unon hae It 1s submitted thrt the 
cuty of £ "er Hinister ind concurrently r Frime nister 
(77-87. c. Ex. 19835, T. 14597 
c. T. 14585 


€. T. 14587 
Ea 8 Oe 133407) 


(xx-98. =. T_ 14587 ES EE SE 


rr => nt 
ther. It is his clÀ:in thrt the Boolittic flicrs 


wera cll tried by cr court cstrblishcd in Shé nghei 

tnd while cight were scntenccd to decth he secured the 
commutetion of the derth pinelty of five of the 
prisoners. ; 

XX-G0. TOJO wcs unesblc to stcte whether the 
orccr to innosc scverc punishment on the flicrs wes 
issucd over his neme or by Imperizl Hecdqvertcrs, but 
he srid "no mettcr who issucd 1t, I rm responsible for 

> Th: only corncetion the Emperor hed with the 
mttcr wis thit, ¿fter sentence of the eight fliers to 
@crth, TOJO ciscussed the metter with him end recom- 
mended thet the Enpcror commute the derth penrltics 
from cight to three, it being "dceided thit only the 
three who hre killcd primrry school students would 
reecive the derth pens iy. ss 

¥X-91. In explrnetion of the ection teken to 
catcblish £ procedure for trirl of fliers who reidcd 
Japan, he szid in rn interrogctory of 29 i!trch 1946, ` 
thit the roid of 18 Octobcr 1942 w:s not fg:inst troops, 
but cerinst non-combetrnts, orimrry school stvcents, 
fmc so forth, end thrt is why trirls wera e A 
{X¥-89. c. T. 36419 (YX-91. ©. Ex, 19844, T.14599-604 

d. T. 36420) b. T. 14600) 


(YX-90. r. T. 14602 
b. T. 14602-3) 


cxtends bcyond reliance on £ presumption thtt some 
other officirl is oing his cuty especially where £ 
dctcrminetion must be medc whether formel protests from 
cnother netior ere justified or not. The explenrtions 
mide by TOJO of his ections show cithcr condoncnee of 
thc illegel trectment of prisoners of wer, or £ frilurc 


to understend his responsibilities, which imnoscd on 
him overall supervision of the octions of his sub- 


ordinctcs. 

(c) Regulations for punishment of cnemy 

flicrs. 

Xx-89. TOJO tcstificd thft penelties for 
those violrting wertine levis cnd reguletions during on 
Cir-reid. were provided for in c Vice Wer dinistcr's 
communicrtion in July 1942 following the invasion of 
the Tokyo arac by the Doolittla flicrs on 18 April 

He arid thrt it wes concluded thrt all such 
ci: scs should gon to triel to dctcrmine whcthcer or not 
prrticulsr rets constituted vigletions of internctione] 


b. 
lrw or rugulctions. He testificd thzt this became 


nccessery to prevent atrocities by ccricl bomberdmcent 
in the future, £s wcll rs to prevent rigorous treetmcnt 
to plene ercws by troops on the spot out of hztred for 


(XX-89. f. T. 36419 
d. T. 36419) 
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ombing wis r grcrt shack to the public, ! 
tnd "fecling ran very nighin This theory, thst the 
Doolittle flicrs knowingly or intention: lly eng-gced 
‘n indiscrininete fericl bonbcrdment of non-combetrnts 


snd school children, wes showm in this tricl to heve 
been besed on ccrtcin confessions extreetcd from some 
of the flicrs, cfter thcy were subjected to cruel end 
inhum-ne torture, this brending the confessions rs 
hevine no probrtive veluc. y 

THE PRESIDENT: We will rcecss until helf 
past one. 

(Whercunon, ct 1200, © recess wrs 


teken.) 


(X -91. c. T. 14601 
d. ix. 3834A, T. 38030) 


- 


AFTERNOON SESSION 


Thu Tribunal mct, pursuant to recess, at 
1330. 

MARSHAL OF THE COURT: Tha International 
Military Tribunal for the Far Zast is now rosumad,. 

THE PRESIDENT: Colonel Fixal. 

ket. FiXcu: (Ruading) 

(4) Atrocities in Connaction vith Construction 
pf ths Thatland-Burma Riilway. 

XX-92. TOJO admittad in his tostimony that 
Od agracd to tho wmployment of prisoners of war in con- 
naction with work on tha Burmg-Thai railway. Ha says 
taat tha railway route lay at a great distanca behind the 
front linws ana tiat thera woro no military operations 
in progress in that araa at tha time, and that tha 
district was not an ‘urcowmonly unhealthy ono for that 

It was his assurtion that Ja™anosa soldiars varn 
omployed side by sido with tho prisoners of war anc tiat 
tnu lattor were tratu cqually with mon of other und 
strongar nationalitius, nnd that thoru "was not ovor 
the faintust thought in our minds that this typa of 
umnloymont uoulc cvan be challenged as prohibitive undor 
inturnational a aa eo He said that in May 1943, 


A a aa E 
b. T. 36,422.) 


casos of dysontory anc bori-beri among the prisoners 


of sar. He also found that the feeding “was not g-tis- 


factory, tha quantity and quality being below tha 
b 


raquired standard.” Ho said that "many deaths of 
prisoners of war resulted from the building of this 
road." Thsre ware not enough trucks and the truck roads 


nad bzan washec out. Therefore, more man were usad to 
C, 
make up for a deficioncy in trucks. 


XZ-95. Other evidcnce shows that no hospitali- 
zation xas providec the see te anesthetics ar 
instruments were provided for rara TONE mete nrisoners 
of war lived in indescribably filthy coneitiond¢ataat 


thay sufferod an average loss of weight from 70 to 80 


pounds; anc that Australian mortality was 44% and 
ü, 


British Gaatns were 59% among tha POI, 
(a) Widespread Atrocities During TOJO's 


Aggima. 


XX-96. It would surve no useful purpose to 
anumarata tha widespread acts of brutal, inhuman end 


atrocious conduct by Japanese troops curing the time 
a. 
OJO was War Minister and Premier. TOJO hac more than 


T. 14634. ec. T, 14635-6. 
TZ. 13064. d. de 13071. 
T. 13073. e. T. 13069. 
be 13061-4; 13091-4; ijodi 7. 

. 11539-43; 4 238 113172-5; 13187; 
Thay 13425; 13484; 13510-11: ‘indie 
13525; 14053; 14057; 14977-15000 


| awaa, ar ax. 1989, $. jabi 


aìən 13 79s informad of ceficiencies in sanitary 
conditions ana truatment of srisoners of war engargac 
tn ths work, he dispatchec Goneral MAMALI, Chief of 
tha Prisoners of Yar Lontrol Saction, and a numbor of 
expert surgeons tnare from the Icdicai Burau, and 
subsequently a company commander uho had dealt unfairly 
with tha prisonors was court-martialed, and tho 
Coomanaing Ganeral, Railway Construction, was rsliaved 
fron uty 

X4-93, In an interrogation, 25 Karch 1946," 
TOJO admitted that he anc his assistants hac made 
investigations many times in connaction with mistreet- 
ment of prisonars of war on the Burma-Thal Railway. 

YK-94,. WAKANATSU, a "itnoss, tastifiod tnat 
ha nac maca an inspection of the Burma-Siam araa 
around July or August 1943, anc reported the results 
to the Chisf of Staff, Ganeral SUGIYAKA, ana tha Vico- 
€hisf of Staff, Ganeral MATA. (not a defendant in this 
cesa). This inspuction was made because roports had 
basa recaivac that “tha physical conaition of tha 
prisonars of war vas poor, and that the death rata vas 
vary high.” ‘Mo also heard that cholera vas opidacic, 


During tai course of his inspection ho obsorvea many 


(X4-92. c. T, 36422, 


XX-93. 4, Ex. 1930-E SAE 


administrativ ragsponsibility as he ackrowled, s.a de 
oad actual and ciract rasponsibility, bocausa ho vr- 
mitt a such things to continue to happen after he know 
or should havo known what was being dono. 

XI, TOJO's Guilt Under tho Counts of tho 
Inaictment. 

XX-97. Tho facts nich establish TOJO's guilt 
undur the ruspoctive counts may b2 founi as indicatod; 

Counts 1-5 - in par. II. 

Counts 6-17 - in par. IV, V, VI, VII, VIII, LX. 

Counts 18-26 - in par. IV, Vy VI, VII, VIII, IX: 

Counts 27-36 ~ in par. IV, V, VI, VII, VIII, IX. 

Counts 37-43 = in par. X. 

Counts 48-52 - in par. II (B) (C), III. 

Counts 53-54 - in par. X. 

With tho permission of the Court, Colonal 
Ivanov -:111 continuo for ths prosecution. 

THE PRESILZNT: Colonul Ivanov. 

COLONSL IVANOV: If tho Tribunal please, I 
shall now raad the summation of the casu apainst tha 
accussd UMEZU, Yosiijiro. 

UHEZU, Yoshijiro. 

YY-l. Charges against WEZU, Yeshijiro ore 
conteinod in tha tolloving counts of tha Indictmonts 


T=19; 25-327 34; 36; 44-51; 53-53. 


1. Biographical Gutlins. 

YY-2. ULEZU was horn on January 4, 1832, je 
sturtad bis military carser in 1904 as a sublieutenant. 
In 1905 he was promotad to lieutenant and for services 
in tho Russo-Jananuse war ha gas decorated ith tho 
5th Class of tha Order of the Golden Kita. In tho vaars 
190d and 1909 DME2ZU was a student of the Military Staff 
Colloga., During almost all the subsaquant yaars until 
1928 LUbSZU was on officer of tte Jaoancse Ganoral Stafi. 
Suvarnal times ha went oveorsuas. In 1923 ha “ns in 
G ore-any. Luring “orld War I, from 1915 until 1917 
ho rausidad in Danmark, In 1919 ha mada an official 
tour of 2uropo and subscquently until 1921 ho vas 
kilitary Attacba in Swftzurland supervising tho activi- 
tias of Japanaso rasidants. In 1924 he was promotad 
colonal. In 1926 ha Was appointod section chief of tha 
Gonural Staff Offica and hold this office until 1928. 
Throughout tho parioa of time covered by the Indictmont 
UKEZU bald raosponsible positions in tho Jnpanes2 Army 
and in the: government, From 1928 until August 1930 ha 
hald thu post nf Chicf of tha Military Affairs Section, 
Burau of Military Affairs, ‘Yar Ministry, wharzuvon hu 
vas pronoted to major gaəneral and for a yoar co-manded 
the lst Infantry irigadc., From l “ugust 1931 to 
1 Sugust 1933, UTEZ2U hola the oftico of Chiaf of tna 


Comnandar-in-Chief of the Kwantung Army and Znvoy 
Extraordinary and Ambassador Plenipotentiary in Man- 
cbukuo. In August 1940 he was promoted to general, 
From 18 July 1944 UkEZU held the post of Chief of the 
Army Genaral Staff until ha signed the Instrument of 
Surrender on Septeaber 2, 1945. UNEJ was decorated 
with several orders, valuable gifts and other auvards. 


In March, 1936, ha was promoted to tha lat Rank of the 


digner Civil Service. In September 1943, he was awarded 
a. 


tha 3rd Court Rank of the Senior Grade. 

II. The lst Stage of UMEZU's Activities. 

YY-3. While holcing the post of Chief of tha 
Military Affairs Saction, Bureau of Military Affairs, 
War Ministry (1928-30), UMEZU was in charge of tha study 
of general problems of the so-called "national dafense" 
of Japan, military resaarch and also the ideological 
preparation of thea population for war and military 
affairs pertaining to Manchuria and chine Naturally, 
thasa problems wero of vital intarest to tha conspirators 
and detcrmined UMEZU's activa participation in tha 
canspiracy. 

YY-4. As Chief of the Goneral Affairs Depart- 
mnt of the General Staff (1931-1933) UMZZU was in charge 
(YY-2. a. Ex. 129, T. 798-803. 


YY-}. a. Ex. 129; Ex. 74, T. 5 T. 982; T, š 
O pects took 


and, later, for seven months he was attached to the 
Ganeral Staff Office. From Karch 1934 until 1 ‘August 
1935, Ur22U, tnan a lieutenant general, commandac tho 
Japanese Army stationed in China, whereupon he #25 a 
divisional commander in Japan proper until March 1936. 
From 23 March 1936, through 30 May 1938, he hald the 
post of Vice-‘iar Ministar in throe cabinets. Curing 
tha sanu period of tire UsEZU.concurrently hole tha 
positions of a councilor of the Benchurian Affairs 
Buraau (cabinet), a member of the National Resources 
Invastigation Council, a mamber of tho Stael Industries 
Investigetion Commission, a member of tha Automodila 
Manufacturing Business Commission, a member of the 
Liguié Fusis Commission, a member of tha Seienca Research 
Committea and a member of the T2mporary Committae for 
the Rugulation of Funds. Ha was also Chairman of tha 
Army kunitions Investigation Council, acting Chief of 
tos Aray “rsanol, a councilor in the Planning Bard aad 
a meabor of the Cabinet Information Bureau. In 1935 
ha vas a membir of tha Establishing Committee for tha 
North China Levilopment Company and tha Central China 
Davelopmant Conpany. From May 1938 until 7 Septombar 
1939, ne wis Commander of tha lst frmy in China. fron 


7 Siptcabsr 19} 9-oatilli—July AIHA es ——— -—- 


of army personnal anc organization matters as yell 
as problems of mobilization As the head of one of 
the most important divisions of the General Steff Office, 
UMEZU took en active part in ensuring the conduct of 
military oparations for tho seizure of Manchuria 
which wero comeanced and accomplished during nracisely 
the same period. Far services in the "incident" 
(1931-34) UMEZU was cecorated with the Order of tha 
Double Rays of the Rising Sun, and with tho lst Class 
of tha Order of tha Sacred Treasure. d 
YY-5. In 1932 while UMEZU was Chiof of thz 

General Affairs Department, the Japanese Ganeral Staff 
acoptao the docision to accomplish war preparations 
against tne U.S.S.R. by the beginning of 1934. as 
testified by the witness KASAH/RA, Yukio, section chiefs 
of the Ganaral Staff discussed this problem at that 
tine ané planned to increasa Japan's armeé forces in 
order to axecute this decision. x Being in charga of 
army organization and mobilization O 
was Girectly concerned with this stage of the Japanes: 
aggression against the U.S.S.R. 

Ex. 78. T. 589. 

Ex. 129, T. 801. 

Zx. 702, T. ae Tek 

1 


Ex. 129; Ex. 2670; T. 23196; T. 23232. 
Ex. 78, T. 389.) 


III. UMEZU's fActivitias in Horth China. 

Y¥-6. As Coomandar of the Japaneso Army in 
Cina with huadquarters in Ticntsin (March 1934-August 
1935) UMZZ concentrated his efforts on the accomplish- 
ment of the noxt objects of tha Conspiracy, to-wit: 
furthar extension of Japan's comination in China; 
aaparation of China's northern provineas; and tha estab- 
lishment of a pro-Japanaso puppet regima in North China. 
Tha witnoss TANAKA, Ryukichi, tastified that Commander 
of the Japanese Army tn North China UMEZU, as wall as 
Commandar-in-Chief of the Kwantung tray MINAMI, initiated 
the autonomous mavement in North China for the purpose 
of astablishing an "autonomous" Tregime in Mongolia and 
| othar provinces in North China which was virtually tan- 
tamount ta separation of tha five Northern Chinese 
Provincas (Hopei, Shangsi, Shantung, Chahar and Suiyuan) 
from tha Nanking Government in order to place them 


a. 
antivoly under Japaness control. 


(YY-6. a. 7. 2026, 2027, 2028, 2034, 2035.) 
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In thu untry in his Sisry catuc 30 Uey 
1935 the eceusud KIDO pointud cut that Cozenes loc gue 


existing." z 


against Chine wure vary oxtunsive an thot China, 
Sceor!ing to SHIGEMITSU's astinate, was in no conci- 
tion to epross the clains of tho Jepeomsa re he Thus, 
UMEZU, tekine a4vantegu of thu sunknass of Chim wh! oh 


wa unable to oppose tha IJnaenaso Cunancs znd buing 


suppartuc by the threzt of thu Jcpanuse bayonets, 
eroasly violstac Ciins's sSoveraignty,. 

YY-9. On 1 Juw 1935, UWWEZU conferred with 
Wer dinistr BAYASHI onc Cononncor-in-Chief of tha 
Kwantung Arny MINANI in AANE It is bayone 
any Soubt thet this confuruncu was Cevoto" fo oo- 
etfimtinn nf section in Tager< ta thu extension of 
J>psmese cograssion in Chine en? to axurting further 
Fusoluta orassura unon thy Notiunalist Chinosse Govarn- 
nunt. On 9 Junu 1935, udon tha conclusion of nugotia- 
tions with Gaunoral HO, thy oress nuvlishud 2 stetununt 
nre by MEZU to thu offuct thot Japcn's further ne- 
tions wult dupund on thu sincurity of thu Chinose in 
arentia; thy Joponuso “ruquusts.” s 

Yy-10. On 10 Juno 1935, thu ultinztuna 
laàze’ against China by Cormenvur of thy Jzpanuse 
TY-£. b. Ex. 2206-A, T. 15778. c. Ex. 2192, T. 15733. 


YY-9. a. Ex. 2206-4, 3. 15777; T. 19986, T. 29488-90. 
ets ae 5777; 9986, 9 90 
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YY-7. In tho nicele of Hey 1935, tua Chinese 
woro murceroc by unicentifiec persons in tho turritery 
af a Jananuse concussion in Tiuntsin. Takin> acvan- 
tagu of this incicunt, Chiuf of Stoff nf tho Jnpanaso 
forcas SAGI, who wes Ciructly responsible to UMEZU, 
visite? Gunural HO of thu Chinesu Arny enè statec thot 
tha Jananase /rmy ragarécc thuse killings as acta 
af provecntion anc, throstuning to trku crastic 
nuasures, Genancec 2 chenga in conpsnc of the Chinosa 
forces rnè thu withirawal of the Chinusu polico ond 
loesl party orgenizations fron Hopoi., Tho Chinase 
Netionolist Governrunt substcntially sctisfiec thasa 
Ronna fod Nevurtholess, on 29 Mey 1935 UEZU anain 
Cispatched his Chiuf nf Staff SAKAI, to Gonercl HO 
Cenanding thet the Chinesa troops be withcrawn anè 
anti-Japansso ectivitius ha Ciscontinuec ene threaten- 


ine thet thu Japanuse Arry woule tzko unrestricted 


Ca 
zctíions shoul thusa durenis not bo satisfiec. 


YY-8. Thuso deroncs, matu in the forn of an 
Qs 
ultiratun wure puhlishx: by tho pross. 


Tho pruss 
also esrriuc tha naws nf UMEZU's order for th: cancella- 
tinn of thu dispatch of troopa ta Jepan (schuculede for 
15 July 1935) in vicu of a “criticrl situstion 
YY-7. j. Lx, *194,: 23 2984-76. 

t. Ex. 2491, T. 20786. 


. Ex. 194, T. 2276. 
yya Sy. ber deel 2 sasha. © 25296, -29504-5,29532> 


42,033 
Wes 7 orth Chins UMEZU wore satisfiul. On this 

eeccesion thy “Ho-UEZU Agr.tunt" nes concluce: pur- 
sunt to which Chinesu trooss wuru transfurrot into 
atber sroas, thu cetivitius of the loezl party nrranizz- 
tions in Honui were tiseentinwe cn! the onti-J>aonesu 
eevurunt was bannac. Tho espital of Honai wes trans- 
furet to enethor timer 

Y¥-11, This wes corroboratuc by thu witness 
John Gattu, uha tuestific! thet the Chinusu trons hat 
Satisfiued thy dumcn“s of the IJrpencsu nilitery suthori- 
tics who thruttuned thet thy woul othurwisay atin 
Deru traos to Chinn snc usteblish = rezime of ctilit:ry 


Ce 


oceutction thera. énother witness, Ching Tu-chun, 


tustifiec that tharo ues no cnti-Jeranusu reverent in 
$ 


oe 


North Chinn st th-t tiru. Cons.quuntly, an sllusion 
theroto survot ruruly ca c prutext for Japen'sa ceres- 
sivu sctions. Neecloss to SCY; evun tf thera had tuun 
such e rovenunt, 1t weuls havu givun na richt to UMEZU 
enc athur Jensnusu inperislists ta intervene in inturnal 
affrirs ef thu Chinuse sovercicn steta. 


Y¥-12, 28 2 result of tho "No-UEZU" Arreu- 


i munt, Japan ustcblishuc encsluto control avur the 


Fol 


zl 


Provinces of North Chins, There hed buun crested 211 
¥Y¥-10, a. Ex. 194, T. 2276; Ex. 2491, T. 20787. 
¥Y-11. 2. T. 3746-48; T. 3809-10-11, b, T. 2.80. 


aroruquisitus for tha cstctlishrunt of e rilitcry 

bea, ty the Jononuse Arry in North Chine for thu 
purpoas of invecin: Control Chine. In Junu 1935, c 
Einor incižant occurru: in Chahar with four Jasenusu 
officurs. DOHIHARA, who hot! orrive? in Tiuntsin whuru 
MEZU was Couccncur of Jszanuse troops, took acv-ntase 
of thructs an prussuru amloyoc by tha Japenesy Arty 
zní on June 27, 1935, ennclucec an “errucnent" with 
Gonurnl Chin Ta-chun, thereby securing r nith¢rewal of 
Chinusu trons en? the sconzlishount of sory athur 
measurds in Honui fevornhlu to “hohe Subsuquuntly, 
in Hovontor 1935, thy Jetsnusy sot un en cutnnaoaus 
puppat rusim in E-starn Se om! dumancec thet 
inédeupencones bu rentat to tha Hopui-Chsher Politiccl 
Council ta roorgenizu it istur inte cn rutananous 
sowsrnrent of. Werth Chino.” 

Y¥-13. In thu summer of 1935 ‘uring UMEZU's 
atay in Tiuntsin, Jepencay military cireraft tatu 
flichts cn’ lanings aroun? Puipins cm: Tentai 
aa Cormoniur ef Japamso troons in North Chine until 
august 1935, UNEZU ahaule bu hule rusponsiblu for thesu 
winlstions of Chins's sovoruimnty. 

Y¥-12. a. Ex. 199, T. 2311-17; Ex. 2489, T. 20755. 
h. Ex. 210, T. 2701-3; Ex. 211, Í. 2704. 


e. Ex. 199, T. 2315. 
y¥-13. e. Ex. 213, T. 2708. 


for wor prauporstions 2nd unvisazud oxpansinnist policy 
agef§nst Chins, th. Soviot Union, Great Britcoin, an 
the U.S. a. 

Y¥-17. Tho rusolution untitluc "Foruisn 
Policy of the Enpire" celle*® for cokin;; Chine snti- 
Eeviut and: pro-Jzpanase en) provicuc far sore other 
hastilu stupa against thu U. S, S. N, os well 2a for 
reclization dœ full camper. tion butwuun Jepen cnc 
durante 

YY-18. In thu sero yuzr (1936) Jansn's co- 
onwation with Gerncny snd Itcly rusultuc in the con- 
elusinn of the £nti-Cocinturn Beeb en intern: tinnal 
oons“Srecy of egarussars dircetuc ecainat froecon- 
loving nations om’, prinrrily, agrinst ths U, 5. S. R. 
As. Viau-“sr Ministur, WEZU toot on cetivo nert in tha 
cnnceluston of this pect end took stuns to include 


Menchuluo thuruin, anc clso to ustsblish e sucrat 
Ce 


cir routa bytwucn Jepan cn? Curncny. Par his personal 


aurvicus in thu conclusian of thu .nti-Conminturn Poct 
Če 
TEZU was cucarstcc. 


¥¥-19. Aftor the resignition of Pring linis- 
tur HIROTA on 23 IJnnuc-ry 1937, Generel UG/KI wea 
Y¥-16. n. Gx. 216, T. 2727-28. 
YY-17, ^. Ex. 204, T. 7523-4, 7878. 
99 


Y¥-18. œ. Ex. 36, T. 499. ec. Ex.770,7T. 7871. 
b. Ex. 243, T. 2997, 3000-1, =. Lx. 124, T. 802 


YY-14, Durin; hir tenuru of offieu 2a Vicu- 
flor Minister in 1936-38, UMEZU, cs wull cs thu staff 
af his suborcinctes in th: War Ministry, took tert in 
tha working out of frofta cn? in subsuquunt intlurenta- 
Wien of thu nast imertant cducisions of thu Jepenuso 
Governnunt civet et the uxtension of spzTussion. By 
30 July 1936 tho Wer en? Nevy Ministrius het worku eut 
th. craft of c Cucision concurning "the Bzsia of 
Ne tional Poliey." On tha asru cay, the basic 
prineiplus of nction`l nolicy st forth in thet 
Cncunent were Ancrowac by the Privu Minister, thu 
Forvig Ministur, tho Novy cnc Eer Kinisturs, anc ty 
the Hinister of Pinnen 

YY-15. On 7 fumst 1936, thu Conforuncu of 
Fivu Miniatura (ineludin> thu War Einistar) econtud 
£ cucision an "Thu Beaic Princizlu of Nrtionsl Paliey" 
anon thu seu day ths €onfurunes of Four Ministers 
(which clan incluced thu War Uinistur) cdoptus the x 
rusolution untitled "Foruizm Policy of the Eopiru.! 

Y%:-16. Thu rosolution untitle? "T..c Basic 
Princinlu of Nationel Policy," in particuler sravicod 


Y¥e14, a. 2B3.:°997,;2. 9542=7) b. Dx. 978, T. 9548. 
YY-15. c. Px. 216, T. 2720: b. Lx. 704, Í. 7523, 7878. 
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authorizec te foru e naw cabinut. Hewaver, thu 
rucetionery circlus.of the Japenssy rilitary consicerec 
his novinetion un-esirstle in the enntitions of 1937 
on: they frustratac tho foarnction of his cxbinut. As 
ney bu seen fror £ cocunent of thu Joteness Honu Ninis- 
try, Vicu-Yor Ministur UKEZU status on 27 Jcnucry 1937 
thet thu emy wos ogcinst UG/KI for rucssons not to be 


fa 


ciselosuc, UKEZU's noticu sunt to the Zx-Solliursa 


Ds 
Orgcnizetion is thu sem in effect. Ths only rucsan 


coul? ta that ct thet “s@unt UG/KI's nozin-tion wes 
consicuruc inaiuquatu from the st:n'point of tha urosu- 
cution of thu canrussive nolicy of thu Jonenuse 
insurialisn, onu of whosu crunta wes UMEZU, c porty 

to thy conasnircey. It is chorecturistic thet 2a a 


Teprusentetive af tha tost rucctionery foctiona of thu 


. J2gnnusea military UMEZU invrricbly rumainuc Vicu-Ver 


Minister in thu cetinats of HIROTA, HAYASHI, en? 
KONOYE (1936-38), which consistuntly sronotuc thu cias 
of thy cggrussivu cunspirccy. 

YY-20. In the trosceution of the consnircey 
the procrer for the eceormlishnent of Jenan's lergze- 
scalu prenerstions for uxcansinnist werfcru wos of 

r 


YY--29, n. Ex,.2208-D, T. 15798-800. 
u. Ex. 2208-E, T. 15800-3. 
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perccount incortence. Aa Vicu-flcr Miniatur UMEZU 
plrye’ sn activu role in ths working out and in thu 
exucution of this progrou, UNMEZU's persons] pertici- 
pation in thu s¢tivitius of the N2tinnrl Rusources 
Tovastigation Council, in thu Stuul Industries Inves- 
tigation Coicission, in the Autonobila Msnufacturing 
Business Commission snc in thu Liquid Fuels Conniasion 
bulpot to put thu rein Jenenusu incustrius on 2 wer 
fontin; end unsuruc military and) aconanic preparations 
for wera of cugrussinn. ds Cheirren of tho Arry 
Munitions Investigation Council cnc Chicf of thu arny 
Pe eh UMEZU conevmtratuc in his om hands thu 
rajulation of cll srry supplies ani, priccrily, 
ereonunta snc arminition avo-ly, 
Y¥-21, Thu top-sucrat tulucrsc of Chiuf of 

f.aff of thu Ewentun; Army TOJO, cete 9 Junu 1937, 
rng sclressy2 tn UMEZU, contains en snclysis of thu 
situction in China fren thu sten‘point of Japznuseu wer 
Druperr tians ag-inst th: U. 5, S. N. TOJO thoucht it 
nost rdvyiszdls ta delivur tho first Slow asrinst the 
Urnkiny Governrent thoroby ulininsting a nuneco in 
tho rear of ths Byantun: pega T.w ections tekon 
A oe 842, T. £26427; Ex. 841, T. 8261-63; 

b. Ex, 129, T. 798-803. Ti 18312-14. 


YY-21. 
£a Ex. 672, T. 7336-7. 


Jenuzry 1938. hu scentarniuc Vicu-War Ministur UMEZU 
on sn inspoction tour of thy battlu linus in North 
Chin. In thu Cooursnts of thy JInmenusu Faruipn 
Mintatry orusuntu’ to thu Tribunal tlre is on untry 
which Cisclosus tht carly in 1938 following an 
Iczuricl confuruncu Vicu-War Ministur UHEZU wont to 
Chino to trensnit thu confuruncu cucisinns to tho 
comanturs of tha Japcnusy occunction forcus opurctinn 
in Chine. s 

¥¥-23. On 11 Octcker 1937, UMEZU an! thu 
stz[f of his subordinntus in thu Wer Ministry pru- 
perot “Viuws Concurning thu Attituco af thu Enoire 
tavare: Arhitretinn or Intervention by Aroricc, 
Buropocn Powors or the Leczuc of Netions in thu 
Sinn-Jenanasau Inticant." It was sointuc out in 
to:sa "Views" thet Jonan woule forcibly block cny 
intervuntion or drussura by thirc:powurs until shu hac 
eebiuvuc har objuct in hur rmilitsry-ermpaifn sncsinst 
Chinn. Thu cocunent ciscloaua tlct thu Wer Ministry 
Propnsuc anucial reasuras to ba takun in arcer to 
oveid any inopression that Japen wis anxious to bring 
the incicunt to a puttiawnt. That shows with 
what pursistancu UMEZU and othur conspirators strovo 


YY-22. a. Ex, 3178, T. 28630. d. Ex. 3269, T. 37245-6. 
YY-23. z, Ex. 3268, T. 37237-8. 


ty UMEZU pursuznt to this proren con bu ersily 
duterming) frou facts. It is well mawn thst on 
July 7 cnc €,1937, i. s., loss then 2 nonth eftur this 
telecran, the Jocances trons struck e blow erainst the 
Nankin; Governount, G Tiwr-ucon, Curing tho yar 1937 
the déranuay troons suizuc Nenting, thu cepitz1l of 
China, 2n? oceupiut thu espitels of thu following 
Provineusi Shenzsi, Chentune, Cheher, ionui, en“ Sui- 
TON Aa In 1938 Jonzn's undu¢glarod rygrussivu wer 
ercinst China continuud, end thu Jeponus: Army occupiut 
cere Chinuayu nrovings aes 

Y¥-22, Aa Vicu-Wer Minister, DMEZU is 
Fespansitilu fur thu areparction enl prosuqution af tha 
UNcvelerud srerussiva wer azcinst Citan Curing thu 
yuars 1937-38. is wes 2imetly concurnu? vith thu 
nonilizetion ant tas Cianctch of Jerenuau troons to 
A a A A af tha Chinusu 
Govurnunt, th: struncth of the Jeponusy irny in 


hinc ^a of S.pturbur 1937, siounted to 350,000. 


hu witnuss TANAKA edtittud that in OctoSur 1937 
d 


thera tere 15 Jepenusu civisions in Chins. Tho 

Pitrssa GHIBAYAMA, Kenushirn, tustific thet in 

P¥-22. b. Ex. 198, T. 2326-7; Bx. 58, T. 3299-3300. 
Ex. 254) T. . bx, 354, T, 324 


Be 32, 
(¥-22, a. Ex. 2592, f ; T.’ 206 8-83; 
, 1. 21996, 


to cffuctusts thuir aggrussive plans. Thu Cociaion 
acoptuc on this progren ty thu "zr anc Nevy tinistrius 
en¢ thu Ministry of Forvign Affcires on 22 Oatabur 
wie sheus thet the arincinlus worked cut with 
UHEZU's particinction wuru buin? trenslctu’ into 
ruslity, 

YY-24, Por his ouritorious acrvicw curing 
thu Chins Ineicunt, UMEZU ucs cwarcec thu Sueané Class 
of thy Orcur of tha Goldun Kite, 

Y¥-25, UME2U stuciud 2nd took action on 
th. brsia of "Thu Ontlinu of thy Policy for thu 
Estcblishnunt of c New Chine," surmittuc to thu Wer 
Piniatry by the Cormender-in-Chiuf of the Inentung 
Arny on 24 Jcnucry 1938. This docunont callec for 
ths tronsforostion nf China into z netion with n puppet 
govornount conandent on Jepan enc for wakine thu 
Jovwuletioan of “tha nuw China" contributu to »ruparations 
for war against the Envi t Union. Innr Monpolia enc 
Isinkiene were retarded as bases for invecing the 
ifongolicn Propl.'s Rupubite. 


YY-24, n. Ex. 129, T. 798; &u. 2292, T. 16259. 
YY-25. 2. Lx. 762, T. 7839, p. 4. of By. 


YyY-26. UHEZU's role rnd participation in 
CAlitary preprrnations fnr Japan's eggressive war againat 
the Soviet Union ccnsiderably increased while he held 
the post of Vice-Har Minister, end woa concurrently 
e mecber of the Bureru cf Mrnchurian Affairs hended 
by the Wer Minister. It iry be seen fror: the evicence 
releting to this period of UMEZU's pctivities which I 
have cited previously, and it is further corroborated 
hy dccupents frou the Kor Ministry pies uhich 
incontestrbly establish the fret thrt UMEZU did 
everything in his po.ar to contribute to the incrense 
of the Keentung Arry forcas and to the construction 
of various nilitary objectives in Manchurin, preparing 
her as e rilitary base for the invesion of Soviet 
territory by Japnnese troops. 

Y¥-27. Secret docurents, two of which wero 
aignod personally by UMEZU, diswloao that ir 1938 he 
took drastic cersures t> increase the strength of the 
Kuantung dr-y by extending cilitary service for troops 
atotioned in An a ie N 

Y¥-28. UŁEZU deelt with problers pertaining 

construction of fortified orcas in Manchurie 


vicinity cf the Soviet frontier, TOJO0 


a. Ex. 719-A, T. 7560-5 
a. Ex. 719-4. T. 7564-5 


in tha interests ^f the conspiretors. On 8 Lerch 
1938, UŁEZU personally received 150,830 yen fror. the 
Secret Funds of the Fanchurion Incidant, : On 13 
April 1938, UMEZU approved the transfer of 700, 000 
yen frav the Secret Funds of the Manchurinn Incident 
to Chief of Steff of the Kunntung Arcy, TOJO, ond at 
the srix tite 77,800 yen wore transferred to uezu. 

YY-32. On 30 May 1938, et UKEZU's suggestion, 
Lieutenant General TOJO wes appointed Vice-tar Minister, 
while UXEZU received a new nppaintrant. Thua, in 
193u the raspansiblo position of the conspiretor ULEZU 
was taken over by snother conspirator, TOJO, 

V. WEZU in the Kyantune Ariy in Monchuric. 

YY-33. Fror Septerber 7,1939 to July 18, 
1944 ULEZU was Cormending General of the Kwentung 
rry and Japen's Acbasandor tn ei ae In thet 
period, under ULEZU's coicand were concantreted 
Japenese arced forcos for the realization cf one of 
the cein end ivnedinte objectives of the conspiracy- 
invesion of the Soviet Union and the seizure of erstern 
territories of the U.S.S.R. UUEZU in his capacity ns 
Corranding General of the Kwantung Arty concentrated 
full parer in Fanchukuo, £s a participant of the 

Bx. 2212, T. 15, 811 


Ex. 2209) T. 15,804 
3300°f, T. 40,094 


eo sgunicated with hir: vith refercnce ta thc reasures 
f-r the execution of the plan of this construction 
scheduled for tha yeera 1938 and 1939.” 

¥¥-29, UHEZU nlso handled i:ntters releting 
to the estrablishrent of reteorological observetion in 
the Chahar aren end in Mongolia for the Purposa of 
tdlitary operations vis-a-vis the U.§.8,R.ond China. 
The secret plan of the Koantung Ariy Herdqurrters 
drafted in Dece: bor 1937 end subrittad to the War 
Einistry provided for a specinl strengthening of 
ueronautical rotecrologicnl service in Preparrtion 
for hostilities agninst the 0.8.5.2. 

YY-30. During the years 1936 and 1937 the 
Wor Ministry organized nnd conducted otlitary- 
topographicr] investigation end a longthy veteorological 
observation of various creas of the Soviet Kaz=chatko 
Peninauln for the purpose of landing operations.” 

YY-31. Vice-Par Minister UMEZU uns responsibl 
fcr tho disbursecent nf the apecial accret fund, In 
particular, he contributed coney out of this fund to 
right-wing Litic for the purposes of bribory 


Yy-28. ‘Ex. 719-A, 7. 
YY-29. Ex. 719-A, T. 
Ex, 719-4, 7. 
Y¥-90, Ex. 721- hy 1T. 79 
YY-31. Ex. 3690, T. 36, 85579 


conspiracy, he secured fcr the Jepenase ruling 
iuperiolist clique full politicel, ollitary end econoric 
dorinntion of Hanchurie for the purpose of further 
extenaion of aggression on the continent and in the 
South Sons Area. Utilizing the rich resnurcea of the 
country, UVEZU cnda the dcveloprent of her industry 
and pgriculture dependent upon the military .interests 
of Jepan end by reans of the unbridled exploitation 
of the Henchurian pepuletion which wra deprived ef 
ell rights trensforced Manchuria into e colonirl 
appendnge t^ the war econniy of Jepan end into h 
rilitary base agninat the U.s.8.R. 


Aceressinn ecninst the Soviet Union 
Y¥-34, UMEZU's nppointnent as Conranding 
Genernl of the Kyrntung roy was brought obout by 
the defeats suffered by tha Kwantung Arvy in tho 
course of the undeclarad aggressive war waged by 
Japan ngainst the U.5.5.R. ond the Mongoiian People's 
Republic in the Khnlkhin-Gol river aren in the 
sucier of 1939." The Japannese Govornnent end the 
High Command removed his predecessor, Generel UEDA, 
fror the post of Cocnanding General of the Kwantung 
os he wes unable to ensure the reslization 
ne HE ange einen seal, 423 602 
b. T. 22,695; T. 4170; Ex. ale, (page 4 of the | 


eames > PE oy Ex 22y Ty Z707; Axy E73 A 
y "35-08; Èx. 274,1. 3689; Ex. 761- ,7.7830-2; 


of the conterplated eggreasive plans. ULEZU, duc 
to the experience ko grined during his previous 
ectivities in China, in the War Ministry end in 
the General Steff, fully conformed to the qualifications 
requircd for thet post. However, the siturtion in the 
auturcn of 1939 ves regrrded by Inperinl Headquarters 
es unfavorable for the conduct af direct rilitary 
Opersticnsa. Tire was necessery for gaining strength 
and for n unre thorough preperetion for the inyasion 
of the territory of the U.S.S.R. nnd the Longolian 
People's Republic. 411 the activities nf ULEZU 
were deyoted to thrt. At the beginning of ULEZU' s 
atey in Manchurie the fighting in the Khelkhin-Gol 
river ares wes still going on, and the Kwantung Arry 
wea tronaferring troops for furthor operations in 
Septeuber 1939. The hostilities censad only on 
Septo.ber 16, 1939.” 

YY-35. Eeing Coisnnding Generel of the 
Kwontung Arry, UMEZU from 1939 to 1944 directly 
aupervised the drawing up ^f vparrtion plena-nand the 
carrying out of rll other idlitnary preprretionsa for n 
war of ogerassion against the Soviet Union, In 1939 
ond 1941 the braic atrntegic iden of the Japanese 


Y¥-36. c. Ex. 767. T. 7849; Ex. 2621, T. 22,600-1: 
3 T. 22,655; T. 23,071; Ex. 2659, T. 23,099. 


YY-38. zt the beginning of June 1941, 
UMEZU in hia conversetton with Prince Urach saij 
thet the Tripartite Pact was the unchangeable besis 
of Japancso foreign policy end thrt Japen's attitude 
towards the Neutrality Pact with Soviet Union rust 
unéerpo e chenge juat os soon es the hitherto existing 
Gertan-Sovict relations undergo on iteration aie 

YY-39. it the I:periel Conference of July 2, 
1941, z decision was renched to take Leesures for e 
secret preparntion of war vith the Soviat Union and 
to solve the so-colled “northern problens"™ by the 
use of peris, should tha conditians of the Gerran- 
Soviet war progress favorably to Shame 

YY-40. The renlization of that decision 
wna the rain mission of the Corranding General of 
the Kwantung d4rny, UMEZU, Nurer-us evidentiary d-eu- 
rents offered to the Tribunal establish the fact thet 
UlEZU favoroé a close eilitary alliance with Gorcany 
ageinst tho 0.8.5.R. and that he, together with 
War Minister TOJO and Chief of the Generel Staff 
SUGIYAMA, Gen, wes an author of the "Kantokuan" plan 
and preparec tho Kwantung Arry in 1941-2 for inveding 
Soviot territory. 
YY-38. a. Ex. 1086, T. 9987 
nae! gi Ex, aa: 7904; T. 7960-1 

-l ; Pree 1? of the Ex.) T. 8172; 


3701, 3. 36,908-14; Ex. 1086, T. 9987 


corent with regaic to the pien of o wer with the 
U.8.S.R, wes ti concentrate rain forces of the 
Kvantung Ariy in Erstern uanchuria and capture the 
principe] centers of the Soviet Naratice AEAT 

YY-36. In 1940, in necordance nith UMEZU's 
instructinns, the Chief of the Harbin Specie) Service 
Organ uncer ULEZU held a conference of his officers 
end gave ther directives as to the chengos in sabotage 
ectivities against the Sewiet Union in order to raise 
their efficiency, His directive also provided for 
t eesurca releting tu the guidrnce of the Russinn 
whiteguards snd to treining fror their xiċst personnel 
for the edi inistretion of the Snvict territory proposed 
to be occupied by the Kvantung Ama 

Y¥-37, Un April 26, 1941, UMEZU held £ 
conference of the Kwantung Ariy forration cov:-anders 
at which the Jepancae-Soviet Neutrality Pact was 
appraised na e Giploratic step crde to strengthen 
the ellinnce of tise Axis powers. àt thet confercnce. 
it ens pointed out thet tha conclusion of the Neutrrlity 
Pret did not cnteil any chenges in the freparrtion 
for nilitary opcrations agrinst the U.5.8.R. 

a. Ex. 834, T. 8096, 8111; Ex. 2415, T. 19,554 


n. Le, 736-A, T. 7662-3 
p. Ex. 370i, T. 36,909-12 


YY¥-41. In July 1941, Iuperinl Hencquarters 
instructeé the Corrending General of the Kventung 
Arry that the purpose of the "Kentokuen" wns to 
strengthen the preporecness of tha eriy egrinst the 
U.S.6.R. 

Y¥-42. The reports fror Tokyo to Berlin 
of the Goyren ficbassador ane the militery attache in 
Japen show the tdlitery preporations of Jepan in 1941 
for a surprise ottack ageinst the U.S.S.R. one the 


icportent part played in those preparations by tho 


Os 
Knantung {rey under General UKE2U. 


Y¥-43. Aso result of the veasures tekcn 


under the "Kantokuen" plan, the nurericel strength 


of the Kwentung àrry uncer UMEZU core then doubled, 
ane by the beginning of 1942 increased. tn 1,100,000 


men. The nuuher of tanks in the arry increascd to 
et. 
1000, rnircraft to 1500 end pieces of orénance to 5000, 


UMEZU gave instructions to TAKERE, Chicf of the Generrl 
Lffoire Departient of the governrent af Manchukuo, with 
regerm) to the full cffocturtion of the reasurcs pravidec 


for by the "Kantokuon" plon os to the supply of 
b. 


provisions to the Kwrntung Arty, cte. 


YY-4l. a. Ex. 2676, T. 23,329-30 
YY-42. n. Ex. 797, T. 7962; Ex. 798, T. 7965-6 
YY-43. a. Ex. 834, T. 8101; Ex. 838, T. B169; Ex. 706, 
T. 7532-3; T. 32.064 
" b. Ex. 3371, T. 31,840; Ex. 670, T. 8079-80 


YY-44. On Septecher 16, 1941, UMEZU 
hi::self signed a cirective with regord to the 
acditaonal training of Russian interpreters necording 
to the "Kantokuven" pram” 

YY-45. The time for an ottack agninst the 
Seviet Union was considerec to ba so nenr thet in 
Septerber 1941, under ULEZU's supervision the 5th 
secticn studying the occupetion regica for the Soviet 
territories to be occupied by the Kwantung /rry was 
forre in Krantung irry Honequnrterrin In the 
spring of 1942 ULEZU sent n group of officers hended 
by Enjor-Generrl IKEDA, Chief of the section engagad 
in studying the nccupstion regire on the Soviet 
territories, for the specicl purposa of studying the 
Qxperisnce of the occupetion regire on the southern 


territories seized by that tire. That section in tho 


Kwantung Army Headquarters continued its work up until 


u -b. 

1943. 

YY-46. On Decerber 5, 1941, UMEZU held e 
canferenca of Kwantung Aroy forortion corcancers et 
mhich it wes proposed that the continually crrried on 
preperation for rilitory opcrations against the 
YY=44, a. Ex, 832, T. 8080-1 
YY-45. o. Ex. 3371, T. 31,840; T. 31,933-4; T. 36,946, 


T. 37,149-50 
b. T. 37,150-4; T. 31,933-4; Ex. 3730, T. 37,136- 


the U.5.6.R. UMEZU pleycc p lending ralo in thet in 
the coursa of alrost p decedo when he fror 1936 to 

1938 wes Vice-Wor Uinister, anè fror 1939 to 1944 
Cocrencing Gencrri of the Kuantung troy en? then 

Chief of the General Staff until the surrencer. It 
will suffice to rcfer to sore of thase drte tc see 

whet cirensions military construction assuned in 
kignehurin in the course of those years. Fror 1936 

to 1945, 5,364 kiloretcrs of ner strntegic railways 
providing the military base vith conrunicrtions cirectec 
ngeinst the U.8.6.H. voro tuilt in Hanchostn. T During 
the sece period verc built 15 airboses, 73 airfields 
roč 128 Lending Eroan 10 nen fortified arcas 


ĉ. 
jana core than 4000 percencnt fcrtifications, 290 


cilitary durps, ` pne ncm barracks which could eccorocete 
nvwer 40 divisions Tha testicony given by a nunbar 
nf citnesses confirrs thase dato about the construction 
in Manchuria of a rilitary basc against the U.S.S.R. 
YY-49. In June 1943 Major-Generel DOI, ikio, 
hicf of the Inforiestion Departuent sf. the Kwantung . 
cy who wea directly under ULE2U's corzand and took 


. T: 7347-91 Ex. 838, T. 8170-2 


Soviet Union be corplcte', the study of the rilitery 
position af the U.S.S.R. ba intensifiec onc the 
sytuptorsa of the so-crllea turning point for active 
operetions be speedily Detar Anae a It is clerr 
thet whet is varnt here is UMEZU's intention to 
ceter: ine rs precisely as possible the ti'e in the 
Soviet-Gerinn uar cost favoreble for the invasion 
of Soviet territory by the Kwantung Arry. . 

YY-47. The speretionel plen cf aggressive 
wer against tho U.S.S.R. which was drarm up in 1942 
rne recained in force until the spring of 1944 "ss 
signed by UME2U, Coterncing Gencral of the Kwantung 

Detailcd testimony concaorning the contonts 
of thet plan is contained in the affidavits of the 
witnesses, General KITA, Liautenant-Generals KUSABA 
cnd MURAKAMI, Hajor-General M/.TSULUR?, Torckatsu, 
enc Genesal, Steff Officer SEJILA, Ruizo, subrittad 
to this simul, The letter three rere cross- 
exetined rnd fully corroborated their testinony. 

YY¥-48. Evidence urs offerec to the Tribunal 
containing the cetaile2 deta about the construction 


of a military bese in Lanchuria for cn ottack ageinst 


n. Ex, T. 36,902-4 
b. Ex. T. 7963-4; Ex, 608, T. 7987; 
Ex. T. 8071~4; Ex. 801-1, T. 7971-2 
a. Ex. 8144 
b. Ex, 836, T. 6142-4; Ex. 634, T., 8099-8100; 


his orders, held a conference in Herbin et which 
Ciroctives as t^a sabotage octivities azgrinst the 
U.6.6.R. enc the Linngolian Feople's Republic vere 
given. The document of this conference entitlec: 
"The Directions in Relation to the Guidence of the 
Bhite Russians" cellac fer the erployrent of white- 
guarus, regercless of whether they vere ren or roren 
or whether they wished it or nct, for the war rith the 
Soviet Union, cne especially for the secret war rith 
the Soviet Unidas The tasks ami rethocés of subvarsive 
activities egainst the Soviet Union enc tho Longelian 
People's Republic are set forth in enother docu 
The secret "Plen for Carrying out the Training of 
White Russian Youth in the Special Imcigrotion 
Settlerents" prepcred by the Harbin Special Service 
Zgency pertains to the sere period of tire. It 
provided for a lerge~scele training of personnel to 
be used tn subversive ectivities rgainst the U.S.5.R. 
ho funcs for this treining were cepproprintsé fron 
apana notional EAE 

Y¥-50. In the tiie whon UMEZU wns Cornenting 
Soncral ef the Kwantung Arry (1940-43) tho nurhbor of 

n. Exa 738, T. 7669 


b. Ex. 940, T. 7670-1 
c. Ex. 739, Y. 7669-70 


Violations cf tho borders of the Boviet Union by 
the Jeponesa agents wns constantly increasing, In 
1940 the nurber of violations of Govict borders 
y the Jnpnneso officers and cen amunted to 59; 

19“1 — 136; in 1942 -- 229; 1n 1943 -- 414 censes, 
In the sere period Jcpanese nireraft violntad the 
Sowlet borders 56 tires in 1940, 61 iņ 1941, 82 in 
962, 119 in 1943 end 17) tines in 1944. 

B. 


2 rin. 
YY-51. UMEZU in his Capacity ps Conranding 
penmcrel of the Kwantung arcy tas guaranteed that he 


: a 
pole fully dorinrte Kanchukuo. UHEZU race use of 


ħat to ranlize the objectives of the cririnal conspirncy 


ith 

regarc to Hanchurie as well as in Proparing ageressior 
ainst the Soviet Union and also for the further 
pansion of the Japanese aggression in China and 


ts extension to the South Baas arcas, 


A. Ex. 750, T. 4-5. 
n. Ex. 241, T. a5 i 


the Japanese. The Japanese Vice-Ministers were actual | 
supervisors in the ministr-ies of Uanchukuo. Those Vice- 
Hinisters were under the Chief of the General Affairs 
Departner.t who in turn was directly subordinated to the 
Commanding General of the Kwantung Army mezu. The 
witness confireed that the main purpose of the occupation 
of Manchuria was the establishment of a military base on 
the continent directed mostly against the Soviet Union 
aie 

Yy-54. Under UMEZU the realization of the 
second half of the plan of industrial development of 
Manchukuo was completed in which special stress was laid 
upon the exploitation of resources of the country neces- 
sary for the prosecution of the war and for satisfying 
the needs of Scan thd The same military aims were also 
pursued by the second plan of the industrial development 
of Manchukuo drawn up under UMEZU in the course of tha 
Pacific war. í 

YY-55. In 1941 after Germany attacked the 
Soviet Union a system of compulsory labor of the popu- 
lation for military purposes was introduced in Manchuria 
or UlEZU'a PACEA ti The witness Pu-Yi testified 

4371, T. 31837-91 
446, 1! S071. 

P Ex. 454, T. 5178; 


471, T. 5347. 
6709585) — 
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YY-52. The witness Henry Pu- Y1, former 
Emperor of Manchul.uo, testified that practical activities 
of VEZU, Commanding General of the Kwantung Army, was 
aimed at transforming Fanchuria into a Japanese Be 
The Japanese imperialists wanted first to enslave. Wan- 
churia, then China proper, East Asia and then the whole 
world. ‘Under UHEZU the Emperor of Manchukuo had in 
fact no power and no rights. Pur Yi testified about 
the Japanese that “on paper, in order to cheat the 
people the world over, they make Manchukuo look as if 
it is an independent state. But in actuality Manchukuo 
was being administered by the Kwantung Mey." The 
Emperor of Nanchukuo had no right to interfere with 
financial and military matters, no right to appoint 
civilian and military ain? According to Pu Yi 
the Japanese Chief of the General Affairs Department of 
the Government of Manchukuo had more power than the 
Chineaaverine sGaitaters, 

YY-5}. The witness, TAKEBE, Rokuzo, Chief of 
the General Affairs Department of the Government of 
Lanchulmo testified before the Tribunal that the ad- 
ministration all over the country was in the hands of 
(yy-52. a. T. 4002-4. 

b. T. 4012. 

3991. 


. T. 3990-1. 
.- T. 3993.) 
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about that as follows: "That was at the time when | 
General ULEZU was there. People at the age between 
eighteen and forty-five were required to rerder labor 
service to the Japanese and to the Japanese Army. This 
enslaved the people of lanchuria and colonized lanchuria. 
These people were used for opening highways and digging 


mines" and also for the preparation of Japanese arma- 
Rental ih The Chinese workers were in terrible condition. 
They received insufficient and almost uneatable food; 
lived in bad quarters; the sick received no medicines; 
and if they left their jobs they were severely punished. 

Yv-56. Under the Commanding General of the 
Kwantung Army UMEZU the immigration of the Japanese to 
Manchuria was carried oot and their lots of land were 
either confiscated from the Marchurian peasants for a 
small compensation or without any compensation and the 
peasants therselves were evicted and had to settle on 
E T 

YY-57. UNEZU, as Commanding General of the 
Kwantung Army, beara the responsibility for the 
utrocities perpetrated by the Japanese soldiers ond the 
soldiers of the army of the puppet governrent against 
the Chinese in the province of Jehol in August, 1941, 
(¥¥-55. b. T. 4037. 

c. T. 4038. 

d. T. 4039. 

To o tee 


when during ona night over 300 families were murdere 
der the pratext of looking for guerillas and the 

illage Siduti in the Pingchuan district was completely 
burned hanne Punitive expeditions in Jehol Province 
organized by the Kwantung Army Command took place also 
in 1942-43, 

YY-58. MEZU beara the responsibility for 
the drug traffic in Hanchuria, as everything connected 
with poppy growirg and the distribution of opium was 
under the control of the hwarntung Army. In the budget 
of Manchukuo for 194} the revenue from the drug traffic 
amounted to 110 million yen, as compared with 20 million 
yen in 193¢,°" and 30 million yen in 1937.2" 

YY-59. The Commanding General of the Kwantung 
Army, UIEZU, paid great attention to the mattera of 
ideological and military preparation of the people of 
Manchuria for wars of aggression, That purpose was 
served by the Concordia Society established by the Japa- 
nese imperialists. That organization preached the 
racial ideology, the "new order" and the domination by 
the Japanese of Asia and of the whole world, and was 
also the center of propagarda of Japanese militarism. 
WiIZU actually supervised the activities of this 

a. Ex. 360, T. 4656. 


b. Ex. 3725, T. 37117. 
86 T, 4040-3; Tx. 2461-A, 


VIZU regarded Japanese victories 


a grcat atep towards the establishment of the "new 
a. 
order in Asia.” 


YY-61. In 1940, on UBEZU's order, Pu-¥i, the 
- Emperor of HManchukuo, visited Japan and received there 
the treasures of Shintoism. Aftor that, according to 
U'E2U's instructions, Shintoism was declared the 
national religion of Iarchukuo and a refusal to follow 
it entailed a 

C. UMEZU's Role in the Pacific War. 

YY-62. At the end of November, 1941, the 
Comand of the Kwantung Army was advised by mire that 
Japan nas preparing for a war with the U.S.A. i In 
accordance with UHEZU'a inatructions, the follcwing 
were prepared and published on Decerber 8, 1941, on the 
day of the outbreak of the Pacific War: 

a) Manifest of the Empzror of Kanchukuo abou 
Nanchorian assistance to Japan; 

b) Declaration of the Government of Manchuku 
which stated that the people of “Yanchuria hod to assis 
Javan in the war against the U.S.A. and England; 

c) The statement of the Concordia Society 


Central Headquarters about its full support of the 


a. 1. 4005-4017; T. 4170-71, T. 4274-77. 


tte a. Ex. 731-A, T. 7610-12. 
TE. a. Ex. 3699, T. 36897.) 


organization. He was an honorary councillor of the 
Concordia Society. After the reform of the Concordia 
Eociety in 1941 had been carried out, the governors of 
the provinces were appointed chiefs of provincial head- 
Quarters of the Concordia Society. They were repeatedly 
instructed by WEZI. “in October, 1941, UKEZU attended 
the ‘þh 411-Hanchurian Congress of the Concordia Society. 
To atvend that congress which was held after Germany 
had attacked the Soviet Union, representatives of White 
Russian cmigranta were invited for the first el In 
accordance with UKEZU's inatructions, the Concordia 
Society co-operated with the Kvantung Army in trans- 
forming HNanchuria into a military base for a war against 
the U.S.S.R. Special combat groups "Sempodan" were 
organized in the Concordia Society for operations in the 
rear of the Soviet pena 

YY-60. In February, 1942, UKEZU participated 
in the sessions of the Extraordinary All-!anchurian 
Congress of the Concordia Society and in his speech con- 
taining directives pointed out that the objective of the 
East Asia war was to expel the influence of Great 
Britain and the U.S.A. from Fast Asia, to establish the 
"new order" and to carry out the ideas of “Hakko-Ichiu." 
(Yy-§9. a. fx. 731, T. Got E 3371, T. 31839-46. 


b. Fx. 3853, T. 382 


e. Ex. 731-k, T. 7608-9. 


—— c 22-8.) 


b. 
Government. 


UMEZU took all measures to ansure that the 
progress of the Pacific War be favorable for Janan and 
that the South Seas area be Socola 

YY-63. UMEZU bears the responsibility for the 
illegal temporary courts-martial trying the cases of 
the prisoners qf war operating in the Kwantung Army and 
for the illogal sentences they handed down on the 
prisoners of war of the Allied aiei 

YY-64. UMEZU. also bears the responsibility 
for the mistreatment of the prisoners of war in the POW 
camps in Manchuria. Ag a result of undernourishnent, 
unbearably heavy work, and poor medical care, many 
prisonera of war died of exhaustion and various 
diseara T 

VI. UKEZU in the Japanese General Staff. 

Y¥-65. From July 18, 1944, to Septerber 2, 
1945, UI£ZU was Chief of the Japancse General start,” 
and as ona of the. main leaders of the conspiracy beara 
the responsibility for all the measures taken when he 
directed the activities of the General Staff connected 
(yy-62. b. BE ATER T. 428€; T. 36950-1; 


c. Ex. 454,'T. 5178; Ex. 731-å, T. 7610-12; 
T. 36955, T. 4121-22. 


-€3. a. Fx. 1998, T. 14689. 
Was i n 1905-A, T. 14187-8; Ex. 1906-4, 
Ex. 1913-A, T. 14193, 
Yy¥-65. a. Ex. 129, T. 802-3.) 


with tke continuation for over a year of a war of 
aggresh on in the South Seas area and in China. 

YY-66. after the ecatement of the Prime 
Minister, KOISO, at the beginning of April, 1945, about 
his resignation and about the necessity of reorganizing 
the Cabinet in the prevailing war situation, Chief of 
the General €taff WiEZU during the conference with KIDO 
emphasized the necessity of forming such a Cabinet which 
mould co-ordinate its actions with the desires of the 
army to wage war until the end. UMEZU proposed to KIDO 
his plan of forming a wartime Cabinet. F, 

YY-67. In November, 1944, when UMEZU was 
hold"ng the post of Chief of the General Ftaff, Japa- 
nese troops invaded Kweilin and Liuchow (China). UZU 
bears the responsibility not only for the invasion it- 
self, but also for the atrocities committed by the 
Japanese military in the Kweilin district, Liuchow and 


Ba. 
other districts of China in 1944-45. 


(yY-66. a. Ex. 1282, T. 11390-2. 
ILE. a. Ex. 352-359, T. 4651-4655.) 


occupied by the Japancse prey. 
1 | 


YY-71. During the surrender of Japan, shen 


Chief of the General Staff, UHEZU, was in Tokyo, 

all secret documents and archives of the General 
Staff were burned for the purnose of concealing tha 
traces of the committed crimes. Among the destroyed 
documents were the documents relating to the direction 


of the war, the mobilization ard operations plans, 


records o” the meeting of tha Supreme Council for 


directing the war and other sacret document. 

VII. Defense evidence. 

YY-72. The cefense in offering evidence 
about the accused UMEZU mostly ealt with his 
activities in North China, in the Var Hinistry and 
in the General Staff and as carefully trying to 
forebear from mentioning his ectivities when he held 
the post of Commanding Genera) of the Kvantung Army 
as well as from mentioning all matters connected 
with the charge brought up against UMEZU as to his 
preparing and planning aggression against the U.S.S.R. 
and his particination in the consniracy. All the 
¥f-70. 

a. Ex. 1917-1932, T. 14198-14233; 
Ex. 1936-1949, T., 14236-14255. 
Ex. 2951, T. 14257. 


YyY-71. 
fa era. Ex, 7420 Tae 7682. p>. 


vy-68. UMEZU ín his capacity as Chief of the 
Genarel Staff ond one of the loaders of the Imporial 
Kendquerters bears the responsibility for the instruc- 
tions and orders of the War Ministry (March 1945), in 
violation of treaties, assurances, laws and customs 
of wor with regard to the regime for prisoners of war, 
providing for the extraordinary measures which in- 
cluded tha utilization of prisoners of wor for vork 
in the areas subjected to air raids. ™" 

YY-69. UMEZU as Chief of tho Genoral Staff 
bears the responsibility for numerous cases of execu- 
tion uithout trial and efter illegal trials of flyers 
tecken prisoner, cases which took place on the ter- 
ritory of Japan proper in 1945 and for tolerating 
atrocities egainst prisoners of war.” 

YY-70. MEZU as Chief of the General Staff 
also bears the responsibility for the mistreatment 
of prisoners of war and for tolerating atrocities 
against them on the pert of the Japanese army, not 
only in Japan herself, but also on territories 
yy-68. 

So ne ret Meare TD 
1 sy 1 
yy-69. 
a. Ex. 1994, T. 14674-76; Ex. 1995, T4 14679-80; 
Ex. 1921, T. 14205-8; Ex. 1922, T. 14209-11; 
Ex. 1923, T. 14212-8; Ex. 1924, T. 14218-9. 
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| evidence offered by the defense consists, with a few 
exceptions, of testimony given by witnesses most of 
whem either were under UMEZU and participated them- 
selves in the planning, preparation and perpetration 
of aggression against China, the Soviet Union, the 

United States of America, Great Britain and other 

countries or were on close terms with ULEZU. Those 


witnesses are people who are very much interested in 


the verdict with regard to ULFZU and their testimony 
can by no means be regarded as objective, the more sa 
as it directly contradicts the facts. 

YY-73. Defense witnesses ISHIKAWA and 
SHIBAYAMA were obviously biased in cescribing WEZU's 
role in the events in China in 1935 which led to the 
Ho-UMEZU agreement. ISHIKAGA, for instance, testified 
that in April 1934 UMEZU allegedly had told him: 

"I would rather prefer being called a fool 
during my stay than having trouble with China." But 
evan this witness testitied that MEZU had told hin 
that he had sent Colonel SAKAI, his Chief of Staff, 
to meet the representatives of the Chinese government 
and submitted to them the terms among which were the 
vithérawal of Chinese troops and local party organiza- 


tions from North China districts in which vere 


Japanese residents, 

Does not this alone show that the conflict 
with China in 1935 was in fact brought about by the 
actions of UMEZU which constituted a serious inter- 
farance in the internal affairs of the Chinese republic? 
ISHIKA®A contends that those terms were allegedly 
voluntarily accepted by the Chinese general Ho who 
carriad them into effect at his own discretion. Later 
on ISHIKA®. recalled that Colonel SAKAI allegedly 
criticized OHEZU because the latter gave up the policy 
of violence an’ petting military pressure on the 
Chinese. The witness "forgets" that UNEZU's demands 
were an ultimatum and that they were made with a 
threat that the Japanese army in North China would 


b. put at simply was not 


take unrestricted measures. 
Necessary to effectuate that threat at that time as 

the ultimatum yas accepted. Thera is no doubt that 
one gould not speak of any “voluntary" acceptance of 
the ultimatum by the Chinese side. How can it be 
explained that tha testimony of this witness ia at 
variance with the established facta? The reply to this 
may be found in the admission of the witnens that he 


was on intimate terms with OMEZU."" In the course of 


YY-73. 
a Ex, 2492, T. 20783-7. 
b. Ex. 194, T. 2275. 


= AS aoe aea e 


Mathan mado an attempt to give a favorable character- 
ization of USEZU's activities while he held the post 
of Vice War Minister (1936-1938). Thosa parsonal 
opinions of UMEZU expressed by his formar friends 

and colleagues are not relevant to the issues in this 
case. If we turn to facts we shall see that aven the 
facts given in the testimony of thase witnesses speak 
against UWEZD. ‘The witnesses AYABE, Kentaro, YANAMOTO, 
Moichire and NISHIO, Toshizo, made an attempt to 
contend that UMEZD's convictions were that the army 
should be far from political life and that he 
allegedly took measures to that ctteatt However, 
one of these witnesses YAMANOTO, Moichiro, former 
secretary to UMEZU in the Far Ministry, testified 
that UMEZU in his capacity as Vice-HMinister vas 
responsible for the distribution of money from the 
secret fund and admitted that the money from that 
fund had baen paid out to various politiciens includ- 
ing the righting politicians." It is quite obvious 
that that was a system of organized bribery of tha 
politicians in the intercsta of the conspirators. 


3689, T. 36843; Ex. 3690, T. 368511 
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3691, T. 36865; T. 15312-131 
3695, T. 36887. 
3689, T. 3684345. 

c. Ex. 3690, 7. 36851-9. 


a vary short cross-exomination of the witness 
SHIBAYAMA, it was established that he as far back 
as December 1934 had left North China to occupy hia 
new post, and therefore his testimony about the 
events of 1935 which he knew only from hearsay have 
absolutely no value for the Tribunal.“ 

YY-74. The defensa tried to exaggerate tha 
part played by SAKAI and to belittle the role of 
UMEZU in the events of 1935 in North China. However, 
the entry 1n tha SAIONJI-HARADA diary of June 24, 
1935, an excerpt from which was offered by the 
defense, confirma that SAKAI, Chief of Staff of tha 
Japanese army in North China, did nat act without 
permission while conducting tha negotiations vith 
the representatives of China, but acted in accordance 
with UMEZU's instructions," The fact of General 
BAKAT having been convicted and executed in 1946 for 
acta of aggression against China?" shows how heavy 
were the crimes committed by him in accordance with 
the direct instructions of the accused UMEZU. 

YY-75. Defense witnesses AYABE, Kantaro, 
YAMAMOTO, Moichiro, WISHIO, Toshizo, OKADA, and 


å. 7. 20780, 


Another witness, NISHIO, Toshizo, confirmed that thare 
was strong opposition against UGAKI in the High Com- 
mand, anda if UGAKI had formed the Cabinet in January 
1937, the situation in the army would have been such 
that it would have bean impossible to avoid disturb- 
Ara Does not this also show how the army leaders, 
including UWEZU, interfered in politics and in the 
selection of candidates for the post of the Prine 
Minister, resorting to such a convincing argument as 
“military force." 

YY-76. The witnesses IIMURA, Minoru, and 
YAM MURA, Haruo, tried to reduce OMEZU's participation 
in the undeclared aggressive war waged by Japan in 
1939 against tho U.S.S.R. and the Mongolian People's 
Republic in the Khalkin-Gol River area to the peacsful 
settlement of the "incident," as the hostilities 
ceased soon after UMEZU's arrival to occupy the post 
of Commanding General of the Keantung Army. However, 
the Tribunal is already aware that the Japanase troops 
ceased hostilities not becouse of the peaceful inten-. 
tions of the new Commanding Ganerol, but as a result 
of the defeat of the Japanese troops by the Soviet and 
Mongolion forces and that the cassation of hostilities 


d. Ex. 3691, 7. 36866-9. 


led to tha preparation of a new and stronger ettack 


of a wider scope under UMEZO0's guidance. These 
witnesses as well as the witnesses KASAHARA and 

KOZUKI trieð to aubstantiate the peaceful intentions 
which UMEZU allegedly had with regard to the Boviet 
Union by stating that in thair opinion dua to the 
arrival of MEZU in the Kwantung Army the situation 
on the borders cith the Soviet Union bacama normal.” 
the witness JIMURA overdid it when he contended that 
not a single incident took place on the border in 

the course of fiva years when UMEZU was in the Kwan- 
bung ery tae The testimony given by these witnesses 
contradicts the established facts. It will suffice 
to point ont that under UMEZU the number of violations 
of the Soviet border was increasing from year to year, 
and in 1943 reached tha culminating point -- 414 cases. 
Such a number of violations did not take place under 
any predecessors of UMEZU in the post of Commanding 
Gencral of the Ksantung Army. During the cross- 
examination of the witness INURA, it was established 


that he gave testimony on a matter about which he knew 


nothing. 
YY-76. 
a. Ex. 2679, T. 23396-23402. b. Ex. 2679, T. 23400. 

Ex. 2680, T. 23416-8. c. Ex. 750, See YY-50. 


| Pr. 2670, T. 23203, 
| Ex. 9483; T. 23458-40. 


author of a proposal for an aggressive war against the 
Bostak DnA 

YY-79. The same fata also befell the witness 
TAKEI, Seitaro during his cross-eyamination nhen he 
contended that the Kwantung Army allegedly had to mat - 
tain noraai relations with the toviet intense At 
the same time this witness had to identify a document 
eypofring UITZU and showing that UiEZU in December 1941 
gave instructions in accordance with which the Kwantung 
Atay bad to be ready for an attack on the Soviet Union 
and we: only awaiting an opportune tines 

YY-80. Two Janunese defense counsel, IKEDA and 
OGOTHI, former subordinates of UIFZU, were produced 
as defense witnesses. Bath of then tried to make the 
position of UIEZU easier in this ca However, 
they failed to do that and ¢uring cross-examinations 
rad to confirm the incontestable facts showing UHEZU's 
preparation of aggression against the ".S.S.R. Those 
facts also included the study of the occupation regime 
for the Soviet territories planned to be seized by the 
Kwantung cei 


Y¥-81. Defense witnesses TAKEI, Seitaro, 


and TANAKA, “yukichi, tried to contend in their testi- 


Ww-75. b. T. 23,217: Fx. 2671, Y¥=20. a. Ex. 3700,T. 36,942- 


T. 23,21£-25 
W229. a. Px. 3099, 7. 30,897 
36, tage 


42.071 


YY¥-72. Defense witnesses, as a rule, avoided 
testifying about the large-scale military preparations 
which were constantly carried on by UlEZU for a wer of 
aggression against the foviet Union, and if they men- 
tioned them they tried to belittle their scope and sh. w 
them as “defensive” measures. That was done, for 
instance, by the witness IIFURA, who admitted that the 
Kwantung Army Headquarters had plans for the construc- 
tion of airfields and airbases and that a srall number 
of them had already been built, but that that had 
ellegedly been done for self defencen The Tribunal 
is already aware what a great number of military objec- 
tives for an attack on the Soviet Union were built in 
Manchuria under UMEZ0 and there is no need to enumer- 
ate them saa 

YY-78. The witness KASAHARA testifind that 
the plan of operations against the U.S.S.R. for 1942- 
1943 provided for an offensive operation in the southern 
areas of the Maritime Province and for a seizure of 
Soviet air-bases, but explained that that was allegedly 
planned also for the purpose of darunset? Dur ing 
the cross-eyamination, KASAHARA was exposed as an 


YY-77. a. Ex. 2684. T. 23,473-4 
b. Fee YY-4B. 


YY-78. a. =x. 2670, T. 23,190--23,208 


42,073 


mony that U:TZU allegedly was not an advpcere oF the 
Pacific ae That contention is refuted by the 
prosecution's evidence proving what an important part 
UTZ played in the conspiracy and in the preparation 
of the whole Japanese army for war and showing the 
measures which he took during the war. 

vy-82. Defense witness INOUS, Tadao, former 
secretary of the Chief of the Ceneral Staff made an 
attempt to substantiate by "objective" reasons the 
allegedly poor information of the leaders of the General 
Steff regarding the outrages perpetrated againet tha 
prironers of wer and the civilian population at the 
fronts. According to him, from the end of 1944 and 
through 1945 the war situation was such that communica- 
tion with the troops we: maintained by radio and mar 
confined to operational information: 

Strange and absolutely ontrustworthy are the 
attempts of these defense witnesses and their like to 
shield UMEZU, who occupied the post of Chief of the 
General staff, by naive sllegetions that DEZU alleged- 
1y had not been aware of the mistreatment of prisoners 


of war not only at the fronts, but elso in Japan herself. 


Yv-81. a. Fx. 3699, T. 36,896-7; Ex. 03703, T. 36.924-5; 
T. 36,919-8 


D leyg. £. Ex. 3704, T. 36,927-8 


VIII. Conclusion 
YY-83. The evidence offered by the prosecution 


has setablished that UIFZU participated in a conspiracy 
egainst peace during the whole period covered by the 
Indictment and that all his practical activities as 
one of the leaders of the conspiracy aimed at the 
establishment by Japan of her military, political and 
econonic domination in the areas of East asia, Pacific 
and Indian Oceans, and at the perpetraotion of aggres- 
eion egainst the freedom-loving nations of China, the 
Foviet Union, the U. 8. A., Great Britcin and other 
countries. UMEZU held most important poste in the army 
et all the stages of the development of the criminal 
conspiracy and directly supervised the planning, prep- 
aration and waging of aggressive waras and thus commit- 
ted the heaviest crines agninst peace and humanity. 
All the counte of the Indictment on which UZU is 
charged have been substantieted by the prosecution's 
evidence. 
{The following «as not read) 
Thie evidence nay be found in the following 


sections: 


MARSHAL OF THE COURT: The International 
@ALitary Tribunel for the Far Enst is nor resumed, 

THE PRESIDENT: itr. Tavenner. 

aR. TAVENNER: If it plecse the Tribunel, 
the prosecution has nov conpleted its summation, We 
arc nor cnogaged in the preparation of a simpla nane 
index to the summation thich should be conpleted very 
shortly; and, if the Tribunal vould like to have it 
or could use it, we tould be very glad to submit it. 

THE PRESIDINT: I can see no reason why se 
should not accept such an index. But, if tha defcnse 
care to object, we will henr thcir objections. 

I understend there is no objection, The 
Court will be pleased to receive thot, ar. Tavenner. 

Dr. OZAWA. 


SUMu“ATION BY THE DEFENSE 
DR. U2AYa: If it please the Tribunal, I 
shall nov present the introductory statement af the 
defense summation. A few slight corrections and 
alterations hava been cada in the English text. 
Having had no tine to prepare on errata sheet, I vish, 
with the Tribunal's percission, to have the Court 


Interpreter read thc text as correctcd. 


Sections 
To ILEI ry: 
Tell Li. TV, 
Ii, Jil, IV 
v 
ET, S On Vi 
v, VI 
v 
TD cii. WV, V, 
Vv, VI 


Your Honor, this concludes the prosecution's 


THE PRESIDENT: “e will recess for fifteen 


(Thereupon, at 1445, a recess was 
caken until 1500, after which the procaed- 


ings were rasumed as follows: 


INTRODUCTORY STATEMENT 

Mr. Prasident and Kerbers of the Tribunal: 

We stand poised at the conclusion of a Oost 
anbitfious undertaking, consuning wany montha of 
arduous labor during which this great intornational 
body hos with singular patience endured the difficult- 
ies and unavoidable delays inhercnt in these proceed- 
ings. We of the Japanese defense section arc kcenly 
avara and most deeply appreciative of the kind and 
gracious indulgence, assistance and guidance of this 
Tribunal which has been constant even ta the noinutest 
details. We ere 2lso most grateful to this Tribunal, 
the Supreme Coreander and the other authoritics in 
having cade evailable to the accused 2nd to us the 
invaluable assistance of our learned Anerical colleag- 
ues. mr. President and sacmbers of the Tribunal, the 
expression of such sentitents ney be nost unusual but 
the record of this unprecedentel trial would he aoniss 
without their inclusion. 

the Chief Prosecutor in the closing address 
stated that we have cone to the “closing of the gates." 


If I nny be permitted, I should say that we are cone 


to the “opening of the gates" to the rule of reason 


and lar. The vista to be opened cust sound in the 


universality of hutien morality, justice end Lav ond 


must necord t.itn the lessons and te-chings of history 
and ai) hucan expericnec. That great task is not alone 
the sicple deceruination of guilt or innocence of 

thesc accused; it is the charting for ourselves and 
our future generations the path to a world of peace 

end justice in rhich the dignity of oan will prevail. 


l. The "orld Crisis ond Unrest of the Far 


Since the dawn of history there has been 
wara Wrr is z reelity, and belongs to onc of the 
Liost serious and dangerous phenoccna in hunan so- 
ciety. To extcroinatc war no effective weans has 
yet been established in international law or in intcr- 
national relationship. Various octhods have been 
deviscd one after the other to prevent the occurrence 
of wars netrcen nations through agreewents, security 
pacts, or by forcing leagues, but prectically none 
of thoa proved to be effective. Groat has been the 
effort of internztioas] lav scholars to teroincte var, 
tut it is to be dceply regrettcd that no fruitful 
result has yet becn achieved so far. 

It has bsen statcd that a war of aggression 
constitutcs an international crine, but no world lov 
enn be found which gives the definition of the ogercs- 


sive war. Nor hos there becn any internatioml 


a certain ect on the part of a dcfeniant has been 
takea ua, a uere analyticol treatuent of the case 
an? then cot.bining the results cannot be considered 
convincing enough from the theoretical point of vier. 
tar is essentielly e phenomenon in hunan socicty, 

but it also has a characteristic which denands a 
treatccnt fron the angles of saclology os rell cs 
frow those of sccizl-jurisprudcnce. We also cannot 
@isrcgard a phase of its nature which requires 
biologicnl approach: Even though it 1s not a ‘ind 

gf physical force, if it can Le often observed as un- 
avoidable occurrence arising out of social relation- 
ship ond biological existence of hunan life, we rust 
frankly recognize it as a force, like physical force 
of nature, woich is sanetines beyond hunan control. 
The Chief Prosecutor further stated in his opening 
“ktatenent: 

"Me leading nations of the vorld, by suc- 
cessive egrectents and treaties took another defin- 
ite step in the evolution of international law, aftcr 
the close of World War I, by specially decloring: 

"a car of aggression constitutes an international 
crize," That statoment ros made a part of the Geneva 


Protocol for the pacific settleuent of International 


agreenent ith chich 2 judgment can be passed on an 
actual case of aggréssion at the Internatior:1 Court. 

Not a fèw wars have been fought between 
nodern civilized countries, but aluost none of then 
were really desired by the parties concerncd. ¥ars, 
especially those between sovereign povers, aro un- 
desired vars, but in actuelity it was not Possible 
to avoid then. In nature we find destructive forces, 
such as storms, floods, earthquakes and eruptions of 
volcanoes, and in hunan histoty va can find their 
Parallels anc one of the grentest of which is war. 
On June 4, 1946, at the Far Eastern International 
Military Tribunel, the Chief of Counsel of the prost 
cution asserted in the opening statenent: 

"Lr, President, this 1s no ordinary trial, 
for here we are waging a port of the deternincd 
battle of civilization to preserve the entire world 
fron @estruction, This threat of destruction cones 
not from the forces of nature, but frou the deliber- 
ate planned efforts of individuals, 2s such and as 
wenbers of groups rho seen willing to bring the world 
to a prezature end in their ucd anbition for donina- 
tion," 


This statement gives us much food for study 


and cor:cnt. When a catter as to bie existence of 


forty-cight nations. ‘thts uas folleve@ in the Eighth | 
Asseubly of the Lecgue of N-tions in 1927 by a unani- 

aous resolution -- unanimous in aluost the sane 

language. Japan was a signatory of both of these 
instrunents. “ 

Tne above opinion represents £ conventional 
view taken by sone of the scholars of international 
lav, It is, however, far fror being a real step for- 
ward to the direction of eradiceting war to establish 
etcrn2l peece, by solving the problec froc the 
essentinl nature of the law. As e¢vocated by 
Grotius, the establishuent of international juris- 
prudence based on justice is the first prerequisite 
of pence. If re ignore this prerequisite and ain 
at gaining one-sided solution by liniting our con- 
sidcration to facts which tolerate positive as well 
as negative approaches, no anount of our cfforts 
will enable us to grasp the true foundation of 
international peace. Unless we have basic elucidation 
of the nature of war, the judgcents of individual 


cases vill only covplicate the patter. 


ies e M 


Tha Chief Prosecutor's following passage in 
his opening statement compels our attention in its 
aienificant import: 

"No one needy even a slight reminder to reslize 
that wara in our time are quite different from those of 


old. Today, and far more important still, tomorrow 


and forever hereafter, wara can be nothing other than 


total war. Todav and tomorrow all wars hava no limit 
of apace or territory. This problem of paace, which 
has svar bean the desire of the human race, has now 
reached a position of the crossroads, For the 
inplementsof destruction that we already know of even 
in what might ba called primitiva development, have 
reached such proportions that only the human imagin- 
ation at ita highest development is fit to cope with 
the realities. Our question, Mr. President, at the 
crosaroads is now literally an answer: 'To be or not 
to be.'" (7. 386, 387) 

Winston 8. Churchill writes in his book, "The 
World Crisis", published in 1923, as follows: 

“fhe vials of wrath were full; but so were 
the resarvoira of power, From the end of the Napoleonic 
Wars and still more after 1870, the accumulation of 
wealth and health by avery civilized community had been 


practically unchecked. Here and there a retarding 


critical aituntion on the eve of tho next nar, shen 
he entitled the second chapter of his book as "Nile 
#tonea to Armageddon" and quoted the following words 
of Cicero: 

"Enmities which are unspoken and hidden are 
more to he feareč than thosa which ere outspoken and 
onen." (Cicero) 

In Europe and in Amertea, scholars and statas- 
men were alike in giving warning to such probability. 

In ancient Japan as well as in ancient China, 
there axisted grant periods of paacoful cultura. 

I feel tha necessity of touching on this, baing 
areatly moved by the profound statement of lr. Chiaf 
Prosacutor urging ua to further our investigation 

of war. Anong the defendants there are some who 

are finding the spring of their thought in those 
nges. The rost porfectliv preserved literature from 
auch period of China is the Book of Chav Yi or the 
Book of Change. Tha Book of Chau Yi indfeates the 
way to peace. Putting aside the conuidaraticn of 
absolute pence, we find in tha book devices prepared 
to prevent the occurrence of war. If wa read 

“Kua" of "shih" in the book, snd go up to "Kua" 

of "Sung" and “Kua“ of "Hau, and again further up 


to “Fua” of "Pi", we are lad to imagina the world 


episode had occurred. The waves had recoiled after 
advancing; but the mounting tides still flowed. And 
when the dread signal of Armageddon was made, aankind 
was found to be many times stronger in valour, in 
endurance, in brains, in science, in apparatus, in 
organization, not only than it had ever been before, 
but than even its most audacious optimists had dared 
to 4ream." ("The World Crisis" by the Rt. Hon. 
Ginaton F. Churchill, First Lord of the Admiralty, 
1911 to 1915, Charlas ferivner's dons, New York, 
1923, p. 4) 

There 1s no room for doubt that in 1923 the 
world was much in a stata as depicted by Mr. Churchill. 
Now, after the Yorld Yar II, is it possible for people 
to think of auch matter with more complacency? ås a 
matter of fact, the defeated nations ara hardly pressed 
for their efforts to gain securttv of peace for the 
future, Hr. Churchill's worda can be said as a warn- 
ing to the world with the 16th Chapter of the Revel- 
ation. It was a great reality indeed. If the trend 
of the human race, ond the opposing world powers nere 
such in 1923, the world wna then compelled to find 
iteself in an irresistible swift current sweeping 
ceaselessly tovard war, rather than to promote peace 


by restraining war. Kr. Churchill predicted a very 


situation before Yorld Var IT, Chure 3 statenen 
ean bo interpreted from his quotation of Armagaddon from 
the Revelation as imelying supernaturally grave signif- 
ia.nca of war. In the Book of Chau Yi, honever, it is 
possible to internret it from natural causes as well na 
supernatural, In it the “orld “ar constitutes progres- 
sive „teps taken bv the world from "Chi-chi" (past) 
to "Vei-chi" (future) in the cosmic movement, With 
Boutroux, war is strife of combined forces of thought 
and action. ‘Vith Crile, it Is revolutionary nanifest- 
ation of human destiny involved with its moral, social, 
educaticnnl and political svatens. And again with 
Churchill, it ans obsarvad as a yituntion conperable 
aith the nilestones to Armageddon. 

Ryen thoueh such war is labnied aggressiva 
and condemned aa crina shen judged by the sequence 
of aggrossion ard defenac, or whatever might be 
the dacision mada at the conferences of tho inter- 
national jurista na to its nature, it dona not fal- 
low, ns a problenm of criminal theory, that it can 
furnish nuthoritative ground upon which it ia pos- 
sible to inflict punishnent on thosa eho carried 
out lawful duties within aaverrign states, ince 


the tine Churchill mrota his hook, the world situn- 


tion has bean driving nany small and large countries 
into un¢esired war, through their comelicated inter- 
national relationships. They have been deprived even 


of the frredon to avoid wars. Consequently all groups 


əf lerer and small states alika are equioped with 


armanenti, which are rvailnble at noment's notice 
against poss'blr enemies. fo it is not without 
reason to assert that ve are in the midst of revolu- 
tienary processes. 
At the same tine we must recogn'ze that re- 

naryable efforts have been diracted to seek peace. 

- The first step was made “ith the idea of forming a 
League of Fren Nations, motivated hv the noble 
idoal to make "orld Var I “the var to end war", 
ond its influence was strongly felt in the Oriant. 
hen the League of Mations was organized Japan 
joined it, balieving the paace of tha world should 
be egtablished on the baste princitles of frea-ecorony 
and democricy. The United States “td not join tha 


League, but other particip»ting countries put great 


expectation in the Leapue. 

During the period of sacluaton for 260 years 
under the T YUGAYA shogunnte, Japanean were a paaca— 
ful race living rithin islands. Janan, honever, 


ppened its country for foreipn irtercoursa by tha 


Japen perticiprtcd in th. 'rshington Canfcercnce 


the anti-wer Troety, end the Disermerment Confcrenee in 


Lenéon, end hrs been fs ithful in concurring with other 


persuasfon and pressure brought by the various 
countrias of Europa end Anrricn, The flag of the 
Rising tun “as irst raised in 1854, when agran- 
nents were signe with Britain, America and Russia. 
Through the IŒ {JI Restoration Jannn had benn alloyed 
to po forverd na an independent nation. This can be 
ragardet as reformation for Japan, and revolutionary 
for the world situation. Especially the introduction 
of the revoluticnary spirit from tha United Htates 
and Frence gave fresh sniritucl impetus to modern 
Janan. 

Tha sirit and reality of tha American and 
French Revolutions profoundly affected the IEIJI 
Restoration in Japan. Apgnin Jnpon could not and cen 
nut stand nloof fren the inpact of the new revolutionsry 
movenents which have been sweeping tha vestern nations 
in the prst fem decedes. Tha eruptive stares loading 
up to thn French Revolution was desertbad by Thonas 
Crrlyle very masterly, but ita scalo was not bie enough 
to depict the succeeding stares of revolutionary 
changes in the rorld which devaloped into “orid “ar II. 
The problen of phaca non at the crossroads, as 
“nrned by tha Chicf Frosecutor, can ba seen tossed 
anong the heavy aves of revolution. Japan bas not 


bean secor’ to nny other country in its enthusiis7 


own free will, was not possiblc. 


With the compliertion of foreicn affrirs, 


the independenec of Jercn, and the cxistence of thc 
pemcrs in the joint -ffort to maintein pecee. Lvcn 


Jopanese pcople hes nourly been cxnosed to crisis. 
when Jcopen frecd the closcd-door policy of the àm ricen ü ae if 


contincnts, to r ecrtein cxtent, end elso the refusrl It hes been srid thrt in 1935 the number of intcr- 


cgiinst Jrorn's peeceful cdvcnce towerd the Asictic netionrl cgreencnts throughout the world rorched 


no less then tnenty-five thousrnd, but they could 


Contincnt, she pr. served her perscverence rnd tol: renee. 
She Ars heen most arger to kcep the stipuictions af 
spracocnts, pects end sccurity tre:tics. Fut she 

ecvle nat but fecl the cnerorching of the world 

acters unon hir, which presscd her back step by sten 
unia her own islrnd Lepire. Since her cmcecncipetion 
from wr seclusion, Jeprn did not forgct to mrintrin 
hor inécpendenec, soell ra shi was, by following the 
l-re of new culturcs in Furope tnd Americe. The 
Jepenecse people hive baen strong in dofending justica, 
znd sccond to nonc in vcluing the spirit of humrnity, 
cond they hrd to strnd reselutcly to meintcin perce, 

fs 7 smell nction, in the midst of the vortex of 
revolution rnd rt the cross-currcnts of “cstcrn 
civilizrtions. Under such circumstences civil officizls), 
milit ry officers ca well ra ateteamcn of Jnorn were 


Uismay.d ta find themselves in o tight vosition in 


which Coci@ing Gude oun gura Of falion, with their 


not rolicve thc gcneral unrcst of the world. Willic.. 
McDougrll warned of the chcotic canditions of the 


world viewed froc the political snd economic probleos 


maintrined by Spenglcr, who wrote on the downfrll 
of "cstern civilizction end published £ pessimistic 


vicw in 1921. Not much difference, hewever, cen be 


of Europe. He disapproved es 411-foundcd the vicws 


found between thcse two scholers in their heetcd 


crgumcnts diractcd cgoinst the unrest fcit in Western 


ecivilizrtion. McDougall deelt with econocic problcns 


in his book World Cheos, in which he essertee thrt in 
order to restore the bolenco of our civilization, in 
order to cdjust our social, cconomic end political 
life to the violent cheng s which physicel science 
hea dircetly end indirectly produccd, we neod to herve 
tir more Roowledge (ayetel iosiiy orter pr reben- 
tific knowlcdgc) of humen neturc end of the lifc of 


aociaty thro wa yot havc in Europa. (iLlicn itel vugall! 


“Yorld Chos," Kegrn Prul, Trench,Trubner & Co. Wer is trertcd es the most inoportent netionel 


Ltd., London 1931, p. 59) As an ectucl erse he cffeir by tny indcpendent sovercign stete, end other 
prescntcd the economics cne co:mcnted on the points effnirs such cs economics, industry, scicnce, snd 


which he fcit doubtful. In derling with this cconorics, politics ore mrshelled to contribute to prepered- 


which hes the longest history rnd the most notcble ness for wer. Once t wrr breaks out between powers 


i 
achoils ering other branehcs of scicnees, enc elso sev.rel millions of lives rnd severel billions of 


; : a 1 
tne clostst reletionship with our éeily lifc, he wiclth will te exposed to ccstrretion. It is usuclly 


scic: the cese thit thc endecvours to find pceceful settle- 
™741) rny one effirm thet Economics zont pre repertcd to the lrst minutc. Consequently 


is 2 scicnce: thrt it 1s rnything norc than cven thouch rn ultinctum rocores only a matter of 


a frightful acss of stetistics rnd highly formelity, the opvosing country is never left inc 


qucstianeble theorics? The suoreme test dcfensclcss stete. 


cr th. c Lengue 
of r science 1s its power of prediction. If we could go a step further then E 


! 2 caceful 
It woulé be too much to scy thrt the pre- or United Orgeniz: tion, ond form £ body of p 


3 le:di 
Cictions of the econonists era £lwčys wrong; free: pcopag, withithe stion supnort ut “tha: }6 5 


is it not merely ticeuse, emong £ multitude sovercign powcra of the world, we could probrbly stop 


ore to terminate wer 
of precictions, some must hit the mrk fc- KER IS EES RSET GUA EES te 


cording to the lew of chence?" (Ibid. p. 70) cy inflicting punishment, by ncw lew, on thosc people 


ngs j il 
It hes beon the subject of frequent warnings who were engcecd in rn incvitrble wrr 3r. hostile 


or in on 
by the inforncd people of the world, thet revolutions tection, rg responsible persons in f strte 


e r : 2 t reell 
1n economics, industry, scienca end politics cre internétionrl rcletionship And cgein, is it re y 


~ s nt of SCC 
striving in thcir own ways in this troubled world. cidcssrrhley step towers) tree ate Avene eee 


& 2 ho ectid 
They ere, however, fcr fram being successful in by edding now punishment t> thosc people wi 


arte z [e] trte 
rerlizing the tcroinetion of wrr. Could there bc legitiartely rt the cxigeneles of th ir own s 


1 in diplonstie rnd 
eny signifiernt rerson for this feilurc? fecording to thir rcsnonsibilitics in P 


caaan oU et | 


rdainistrétive servicc, outsidc the militsry ourpose? 


erch othr to cnsure thcir indepindence rnd existence, 
ibout rggressive wer, if the judgment is nede only 


which is brsed on the fundementel requircment of jus- 
by the victorious netions cgcinst the dcfected netions 


tice of th hunen rree. ‘hen this fundesentel justice 


it 4s nothing tut ¢ one-sided decision. 
e bccomxca the stangcrd of judgment in dealing with the 


' K 1 
Indikes thee cesciafeContezss) congucs tECri nE internationol ceses cnd troubles, e foir end denencchle 


Avcricen Inéicn, or Pizerro's rttcck on the corst of investigetion can be expected by the partics con- 


South America, in thc present world, countries cntcr cerned. Wa oust ednit, howewr, thet there exists 
into sgrceancnts end trceties end confront ecch other stugplc for existence internrtionelly es well cs 
with considerrble crmzocnts. Thre is possibility individuclly. 

of r.sorting to hostile rections, when no anicrble Nobocy likes wer. It hes to be cxtermincted 
scttleoent crn be recehed in the difference of thc sooncr or latcr, Is it not possible to mecke wer it- 
interprctstian of rgrces.nt or trerty. #nother self 2 crimc? When we do not meke wer e crime, cnd 


possibility ia the hostile ection cruséd by the mzke wer of cegrcession £ crine, with its cecocnrnying 
collision between territoriol guards or gcrrisons even ections such ¢s plenning, praprrction, starting end 
if one perty was forced, by defert, to own their execution of wer itself, cnd if this be recognized 
retion es aggression, thet ccnnot satisfy the require- es the principle of intern2tionol jurisprudence, then 


Lent af juéieicl justice. #s t lrwsuit eccording to 

af j d a £ it 4s imperative thrt the discrinination between 
ti J J4 

Juj ietetojustict, vieror lowa nArIons eae ns fgeressive wir fnd non-cggrcssive wer be definitely 


éeeferted notions must be judgcd flike rs defendints. indientedMalsuchic tecpueanhrnseis i lorithebexccuttan 


No other way will setisfy the r.quircocnt of justice. of the netionel policy" does not show any dcfinitc 


In errfcre victors fre not cxeeption to commit écmerection, rnd "delibercted wer", frils to cerry © 
slcughter and ecstruction. Not n few exruples might ue igacsenaet cq Ma eouathylis witneat folly O 
be cited in which the number of tadse comnittcd by erar punt alcerinatupossiniecnenles wawhenimcnehurid 
the victor cxcecdcd those of the defertcd. Verious A a mine age Vines at degen, there wee another 
countrics entcr into cgrec» nts rnd trectics with txprasaler which regerdcd’.tha Rhine ce the life Linc of 


orth Anericn, In short, when 211 Irrge end socll 
countries ore opposing esch other for their independence 
em existence, rnd when it is possible for eny opuos- 
ing netions to prepere openly. for the conflict for 
their existence, there ern by no one-sided preperetion 
which will naska thct perticulcr nftion cn nggressor, 
Jepen hrs teen erger to introéduce culture 
from other countries. Shc elso pleecd cmphesis on 
ciplonetic relction, rnd strived to observe, most 
conscicntiously, tgrcenents rnd tre:tics entered 
Anto with other nations, fs it was right oftcr the 
opening of our country, undcsirable oisunderstanding 
Ppt to be enterctainee by the recctianists was ouch 
ferred. Retificrtian of treetics wes given different 
trertment from the enrctment of intcrnel laws, end 
the formcr wes rested in the tuthority of the səv- 
Creign. Jepanese netiqnnls were given the right to 
trevcl to other covntries, nnd celsa right of residence 
tnd coomerce, but it wes not until 1898 thet extro- 
territoriclity urs finolly cbolished. At the timc 
of sterting the Sins-Jzpenese Ver, Jepen had not 
reschcé the stege of w ging cegressive wrr, The 
stme thing crn be seid for the Russo-Jeponeso Wer. 
Throueh this period Jcocn's action wes rccognizod 


by internet onel trertics, cnd shc rceovercd good- 


sovcricen stote scts limits to hcr pconle in their 
relation with other countrics. Justicc within r 
country is, therefore, mede reel cs £ function of 
individurl citizens in the structure of thc nrtion, 
ena thet constitutes thc order of the steto. Phen 
individucls belonging ta such c stete free r criticrl 
ond pressing internrtionrl siturtion, cnd teke cer- 
trin actions required by the function they erssunc 
in the stéte on the conviction thet their stote is 
Cxposed to dangcr which jenperdizes her indcpendcnee 
end existence, such cetions crn herdly constitute 
erininel offenses. 

In encient tines Jenencse culture sought 
the simple cnd peceeful life. It sought the truth of 
huern cxistence rnd ection in the simple life -- 
sosething which closely rescmbles the more] orceents 
axpounded in Lra-Tzc's Tro-Teh-King of encient Chine, 
ås this Chincse philosopher said, "Chien-su-pco-p'u" 
or "Sinnle vicws,fnd courses plrin rnd true" is the 
cascnce of the porceful cnd simple life, rne the 
reclization of truth itself. Aftur JINWU-TENTNIO, the 
firat Enporor, tha Japanese culture depertcd from this 
prinitive simple life rnd proceeécé into fe new cnd 
politicclly more conoplicetcad stego. The Nippon Shoki 
or the Chronicle of Jrprn wos es pleted in 720 A.D., 


neighborly reletionship vith Chine cné Russie; this 
hes heen c historically cstablished fret with gencrel 
Dpprovel. Since then vedicrl chonges hive been 
prought rbout in the internet‘onrl relrtionship of 
the world, but Japenese diplonzcy hrs continucd its 
cfforts to promote justice end perce, which fact is 
cvident from the formetion of the Anglo-Japenesc 
Allirnos, nè the retion tecken by Jeocn ct thr tinc 
of “orld Wir I, texing sice with the Allicd Powers 
including Frenec, Amcricc rnd Britain, For the 
Internctionnl Court et the Hrgue, Jepen showed con- 


tinuce supzort motivected by r perce-loving spirit. 
Militrrism is not an inhcrent trait in 


Jopenese, end only ecquired in conperetively recent 


yeers, by following the exenples shown by Western 
nections, rs pointed out by Bertrene Russell. Yie 


heve no couņnterpert of inpericlism in Japen, cl- 
though wo heve “O-do" or royrl sovercignty, which 
hrs £ very rncient tredition. 

II. Justice cend Resnonsibility. 

The csteblishmcnt 3f justice is one of the 
erertcst issucs of todry. ‘hen Justice is clerrly 
dcfined throughout the world, tht problem of raspon- 
sibility will clso bẹ solved rightly. In thc prescnt- 


d-y world, for good or for «vil, znd independent 


which corrcsponds te the 1,380th ycer rfter the 


&cecssion of the Emp:ror JINMU, anc it eeens thrt the 


history of the cre of thrt first Esocror wrs writtcn, 


in clessict] Chincse, 1,380 yccrs rftcr his tinc. In 
this Chronicle en cdict of the Emperor JINMU wes 
recorécd, £ prrt of which rozds: 

"Pound the Cepitol cobrreing the 

universc, rnd neke ¢ house by covering the 
eight tics (which recch ta cll sidcs)." 

“Hakko -l-u which is found in the rcenrés of 
this Tribunel, represents thc Ecpcror's e¢ict in r 
shortencd farn, ene only ncens "to meke z: houst" zne 
ews not signify to cxercise control or roifn over 
s™ieone. 

Sometimes "Hekko Iehi-u" is usec, cs ro- 
corded in the cvidcnee, insterd of "Hokko I-u." 
“Ichi-u" scens. one house, end this restrictive rå- 
Cition of figure "one" ory sccm to signify the rs- 
str.ilation of plurrl figures into r unit. Tut in 
reclity it mercns thet © vest rrer is spontsne ously 
Ceveloped into r house, end is r figurrtive ecscrip- 
tion of the diffusion of perce fer end wicc. Origin- 
illy, this "Hekko Ichi-u" wes not ¢ Jepencse cxpres- 
sion, but wrs introaducce fren Chinc. The svthorit<: tive 


source of this phrrsc "Hakka" or "Peehune" in Chincsc 


cen be cited in the "Huei-nen-tzu", £ elessic in 
Chine, which As © kine of oncyclopredir, written cbout 
two centurics B.C. rt the bercinning of the Ch'in 
Lynrsty, when thcir thought rnd litcrrry forms hre 
elree¢y ettoined £ certcin ccgrce af clebaretion. 

The Chronicle of Jepen is c history compiled by 


Izpericl orndstc meking usc of such literrry enbel- 
lishaint fron Chine ta record the cvints cng rchicve- 


Depts curing the errs of the Enperor JINMU rnc oth-rs. 
aftir tht tine oth. r instenees cre foune in which 
this phrrse "H. rko" wes uscé thr-ugh the Six Dynzstics 
inč the Sui rnc Teng Lyntstics, in Chine. These two 
Chinese chrrrectcurs Go not signify the siuple life, but 
they conc to ucen pececful life of the covntlcsa 
“ssis of thc people. 
Sone of the cefcneshts tried to cxolein the 

feesl of the codern uscpe of "Hrkko Ichi-u" or 
"“Hrkko I-u", cnd these words cen only meen the 
ciffusion 3f perec, cna not territoricl cgegrandize- 
cant, which my result in r negrtion af the heritcge 
wf the simple life so inhircnt in the Jceprnasa culture. 
throuchout the :gcs. This phrise "Hckko" or “"pe-hung" 
h:a cnothzr saurce in the Pook of Chru Yi, in which 

phresc “poo-hurng" is foune in "Kur -92" of "Tira", 
Hus-Shi-Chi, « Chinese. scholier in the Ch'ing Cynrsty, 


een 


the cra of thc Euperar GEKSHO (720 ¢.d.), when thc 
study nf Chincse chtrecters in Japan hee mice £ can- 
sidurcble fdvence, cend tha Chincsc chereeters, then, 
acrved es the trecsure-house t3 storc the spirit of 
dzpenese tredition. We cen understene froo such 
historiccl beckground why the writer used c Chinese 
phr-se "po-hung" ("Hekko") from the Huoi-nrn-tzu,. to 
ecscribe thet sinple enc fresh culturc, The "Hekko" 
€cscribes the iderl of "O-do" or roysl sovereienty 
fs it docs in tne books of Leo-Tze ^ne the Chru Yi. 


In the "Yuecn-ten-hsun" the apcning chrptcr of the 
Huci-nen-tzu, the vericus tmspects 3f sneicnt Chine zre 


fiscussed. fccording to the physics of thtt tize 
hefwen wos considered raund; end the certh squcre. In 
thet chopter p ohrcose “pa-hucne chiu-yeh" ("Hekko 
Kyuye"), of which, tccording to £ commentctor, “Pe- 
Hunng" aerns aight connecting cords of tha haeven, 

end "chiu-ych" (Kyuyc) represents the cipht @irections 
zng the center. In the szmc echrpter is also found 

r pessega, “Yei yu-chou crh chenge scn-kucng" (Con- 
necting together "yu" zne "chou" ~ universe; one zrke 
clerr “son-kusng" - the sun, the moon rnd th: sters). 
4 coaccntetar cnnotsted that “yu" atends for the 

four ¢irections rnd rbove anc bencrth, "ehou" for the 


pest, present rnc future. Accordingly "yu" (Jerencse 


42,099 


Aintcrprcted this phresc "pco-hune" es eobrecing vrst- 
ncas, ond vestncss significs the zezl of £ sege for 
Peecc. In Chinese “hurng" ocens "hung" (both pro- 
nouncec "ko" in Jeprnesc) s^ it is pessible to sty 
"“pe-hurng" or “Hekko" in Jepenesc, which ncrns r 
vest zne cll-cabreeing porecful rind, inč hes na ron: 
for turtitoriel aabition in‘tt. 

In the cheotsr of Hsi-tzu-shrng-ch'urn in 


the Book of Chreu Yi is found e pesscge: "“Y¥i-chien 


crh T! icn-hsir-chih-11-te-1", which acens, “with 


simplicity the truth under the herven een be 
clucidatce," snc closcly reszoblcs in sienificcnce 
the prsargc from Laa Tze, "Chien su pro o'u" (sinple 
views, rn courses picn enc truc) as quote’ chove. 

The second cherecters of these two prssnges tre 
frequently combined into one phrese fng foara "chicn- 
su" or "Ken-so" in Jepancsc, with the pesning of 
"ginplicity". This thaught of thc Yin rnd Chou 

Eyni stica in Chine egrces with the idcrl of Ancient 
Jepen. If te rée purity to it, the resvl* will reich 
to the high strender sct by Jcsus in the Seroon on the 
Mount, "Blessed cre the pure in hecrt, for they shell 
sce God." Japenese Shintoisn is srid to heve the 
sme ccntrs] thourht. The Nippon Shoki or the Chronicle 


af JIcpen wes co.wlctcd in the 4th yarr of Yaro during 


pronunciction "U") or its combinrtion "i-u"! (to forn 
or neke a "U") correspinds to Kent's ice: of tine rnd 


spree fs forms of intuition rnd is fer fron hrving 


any relrtion with thc idccs of territory or subjuce- 
tion. according t Jepencse renderings “Hokko" is 
alsa rerd ts "cocnoshite" enc "U" rs “t-c", In the 
cvičence presented to the Tribunal the foracr is 
literslly trcenslcted into “world", end the lstter 
into "roof" or "fraily", but these should not be 
interpreted in the literel sense, rnè require thorough 
untcrstending of thcir thought significance, which 
neens prepegfttion of pesce, without hrving rny coan- 


notrtion of regression. 


According tu the documentary evidence, there 
might be some defendants, who used this "Hakko ichi-u" 
consciously, with the background of the ancient thought 
in mind; or there might be soma who resorted to this 
as a slogrn to express the ideal of peace common to 
the ancient and the modern world. 

The advocacy of the co-prosperity sphere of 
To-a (Bast Asia) or of Greater Asia, is the advocacy 
of a cultural ideal anc thought. It is a peaceful 
thought and a humanitarian ideal which stresses the 
idea of co-existence. In "O-do" the idea of "bellum 
amcius contre omnes as asserted by Hobbes, is non- 
existent. One hundred and seventeen vears before the 
compilation of tha Chronicle of Japan, Prince Shotoku's 
“Beventeen-article Constitution" was established in 
604 A.D. which was the crystallization of the idea of 
peace than existing. To cultivate the peaceful idea, 
Japan introduced Confucianism in the reign of Emperor 
Ojin,cnd in the reign of Emeror Kimmei (552 A.D.) 
Buddhism came to Japan. In my belief Nestorian 
Christianity also cama to Japan, and it is believed 
thet it was partly assimilated into Buddhism ond partly 
inte Shintoism. These ware religions which emphasized 
the peacaful the ght, nd Shotoku's “Seventeen-Article 


Censtitution" is an imoortant dgcument which codified 


Constitution followed the forms of Europoon 
wxamples, but in spirit it wos founded on the ideel 
of peace of Japan. Kentero KAKEKO, a private secretory 
of Hirobumi ITO, wes sent to America and European coun- 
tries with the draft of the constitution, to seek 
criticisms of experts and scholars. KANEKO used his- 
toriccl expression in explcining the draft, but whet 
he meant by history was not historical records or 
annals of successive events. What he meent was, prob- 
ebly, the true rspeat of the revelation of the ideal 
of peaca, since the foundation of Japnn, through the 
successive developments in her internal cnd interna- 
tional relotionships. 

III. Pesce and Weng-Tooisns 
In 1925 I hod cn occasion to submit to Euro- 

pann accdemic circles an assay on Wang-tno and Pa-tao 
(Royal Sovereignty and Authoritetive Sovereignty) as 
e reference in the study of world pence. I should 
like to appenc it to the praesent chaptor es defense 
deta. It is c breif entitled "Comperretive S udy of 
Weng-tao and Pe-too," with special reference to: 
I. On the Royal Path (the whole), and II. On tho 
Pa-tooism ond the Low thcroin (from the beginning 
to the end of the Po-troism in tho aga of the Chou 


cyncsaty). 


such ideals of uence. 

I must refrain from going furtier into this 
inportant aspect of the case, but I wish to emphasize 
thot the idec of the Greater East Asia Co-Prosperity 
Sphere is nothing but the ideal aiming to establish 
the independent existence of Asio, culturally and 
economically, bosed on the idea of parco which orig- 
inated in Asia, and flowed into Japan for consummation. 
The terminology is comperatively new, but its basic 
ides can be traced back to 1926, when the All-Asia 

11 [Society was founded by Japanese people to promote a 


127 /Movement to awaken Asiatic races. This was understood 


13 jaa the movement for the freedom eng pecca of the Asietic 


rather than for the Japenese people. In 1928 we 

such expres ion os the Loctrine of the Greater 

(Dai-Ajia Shugi). The Doctrine of the Greater 
Asian, promoted by Sun-wen, the leerder of the Chinese 
evolution, had prectically tho səma contents as the 
above. 

As stoted above, the Prince Shotoku adopted 
the ideols of peace developed in Indio, China and 
Japan in his "Seventeen-Article Constitution." The 
figura 17 constitutes the combined number of 9 for 
henvons und & fer earth in Ancient China, and symbol- 


izes the hzrmonious order of hecven rnd errth. The 


n viaw of the fect tict the Internrtionrl 
I Military Tribunal ‘for the Fer Enst, unlike c netional 


2 ljucicirl trial, is the only one for reclizing the lofty 


3 jideaals of world pecce cend Justice in the future, de- 


*|fense counsel must not forget thet ts evidance for the 
efendnnts' nets, not merely punishable factors, but 
the question cs to how the defendants should be trected 
ín connection with their responsibilitice es official 
End private persons is involved. 

Evidence for the cherecter of ecch defendant 
is not parmitted, nor is it ebsolutaly necassary. On 
tho other hand, it must be mede clerr whet kind of 
ulture the defendants generelly hove acquired and at 


"hrt level of intarnstionel life they stend. Their 


Students of intarnations] low who strive for 
pesce have come to pay cttention to tho fret thet 
neraly ossuming os the objuct of intornetional low 

nation or state es a more group of p2opla will 
hardly heston tho realizction of poroci thcrefcre, 
da individuel should be msde the object of intor- 
hetionol law. An enti-wer pect fs no doubt e devico 
y them. So is tho book by Otfricd Hippold of Zurich, 


witzerlond nnother instenee of this. Ho scys: 


"They have recently given ths new neme 
of a democratic internetionel] lew in tho 
fern which I hove here dascribad os e work 
worth striving for. This name is not im- 
propor. The trua internetionnl lz” aims at 
the control of rights and nothing else is 
really democratic according to its cssence. 
It comes from the idec of equality of stetes 
hewever small or great, It hns no room for 
inperielistic attempts. It places right 
ebove might and rights against militerisn." 
(Formation of Internaticnel Law After the 
World Wer. Zurich. 1917.) 

However, the petec afforts of tha grcupa of 
grort end sm] nections in the world failed to realize 
the ideal of equal rights, and preparations on the part 
of internetionel lew for preventing the second World 
Wer vere still incomplete, 

Neverthaless, the rule of law (right) over 
power (might) and the iderl of equol rights oro relatcd 
tc the idea cf liberty end equrlity which existed about 
tho time of the French Revolution. The present moment 
hee seen further grogress; as en ideal, the tendency 
4s to shift from establishing justice for the individ- 


uzl on the basis of sincerity ond virtue to the orocess 


highest virtues in the vorld, put their 
states in proper order. Before putting 
their states in proper order, they regu- 
l[nted their families. Before regulating 
their f-milies, they cltivated their own 
selves. Before cultivcting their own selves, 
they perfceted their souls. Refore rerfect— 
ing their souls, they tried to be sincere 
in their thoughts. Before trying to be 
sinecre in thcir thoughts, they extended 

to the utmost their knovledpe. Such inves- 
tigstior of kne~ledge lay in the investiga- 
tion of things, and secing then as thoy 
really wire. When things were thus inves- 
tigated, knowledge become complete. "then 
knowledge wes cooplatc, their thoughts be- 
cease sincere, “Shen their thoughts werc 
sincsre, their souls become perfect. “hen 
their souls were perfect, thcir own eclves 
became cultivated. ‘hen their cw selves 
were cultivated, their frmilies became 
Teguleted. ‘Then their femilins were rogu- 
latec, their states cam- to be put into 
proper orcer. Wren thcir stetcs were in 


prorer orcer, then thr whole world bee2mo 


of realizing peece. l's“ not international ler de- 
velop, no more as an indirect one addressing the people 
across the barriers of the ‘tate, but as peoples' lav 
or vorld law inmediately securine the free sustenance 
of eech individual? Cold war, economic war, or mili- 
tary war, or military war motivated by a hostile senti- 
ment must be renounced. In this respect the newness 
or oldness of an idea is not to be judged from the 
nodernity or antiquity of its age. 
I am of the opinion that Yeng-teoism may he 
styled the forerunner of Kippold's idea. This and 
the nevest tyre of derocracy have considerably ap- 
proached each other. i'ort of the defendants are 
men of the '2ng-tao-ist culture. Unless the question 
of criminal resronsibility be investigeted vith 
this point in view, mev I not sev it will go astray? 
Further details of Yang-tnoism I shall leave 
to the data anpended for reference. às rmy reason rhy 
the defendents' responsibility could not be called ta 
account, I will mow quote £ few lines from ill Durcnt's 
“adventures in Genius." ns Confucius! systeq of cul- 
ture, Durant hes selected a chapter from Ta1-heiao 


(Pigher Pducstion), 


"The illustrious ancients, when they 


wished to make clear end to propagste the 


peaceful znd happy." (Aeventures in Genius, 
Simon and fchuster, Net York 1931, p. 6-7) 
This is the primer of Tang-teoist pacifism. 
The defendents have been under the influence 
of one of the greatest thinkers of trenty-five centuries 
ceo. Thev are innocent men who ect end live under 
reason. It is inconceivable thet the conspired to 
com it the \rongs alleged in the Indictment, or that 
if set free they would consepirc aggressions agein ond 
again. 
THR FRECINENT: Have vou completed thet vou 
hove to sav? 
DR. UZATA: This is the conclusion, sir. 
TH? PRESIDENT: Wc will adjourn until half- 
past nine tomorrow morning. 
(heroupon, at 160C, en adjournment 
ar taken until ednesday, 3 Karch 1948, at 


0930.) 


Wednesday, 3 March 1948 


INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of the Tribunal 
War Ministry Building 
Tokyo, Japan 


The Tribunal met, pursuant to adjournment, 
at 0930. 

Appearances: 

For tha Tribunal, all Members sitting, with 
the exception of: HONORABLE JUSTICE LORD PATRICK, 
Larbar from the United Kingdom of Great Britain, not 
sitting from 0930 to 1600; HONORAB'E JUSTICE JARANILLA, 
Mamar from the Republic of tha Philippines, not sitting 
from 1330 to 1600. 

For the Prosecution Section, sama as bgfore. 

For tha Defense Section, sama as hefora. 

(English to Japanese and Japanese 
to English interpretation was msde by the 
Language Section, IMIFE.) 


to suffer the arbitrary pcnalties of militarv law in 
case the obligationsof international law arc broken. 
The absence, as a patent fact, of any such 
commor, penal consciousness, prevents the cxistence of 
such a penal law. Whether there ought or ought not to 
be such a consciousness of penal liability is irrele- 
vant. In the absence of such a law, the imposition of 
such penaltias wculd be nothing but lawless violerca. 
If any of the accused conceivcd, like Profes- 
sor Spykman and Fr. Walter Lippman, world politics ard 
diplomacy in torms of militery strategy, and ever 
conspircd with others to promote the Triple Military 
Alliance (which to Spykman lay in the logical sequence 
of world cvents), or to establish a Greater East Asian 
Sphere of Common Prospcrity in thosc terms of military 
stretcgy alonc, auch behavior might most ecrtainly be 
offcnsive to the Bovict Union or the United Etates or 
Great Britain. Such an attitude towords world politics 
is indeed intompatible uith tha tcnor and spirit of the 


New Conatitution of Japan which provides for her total 


disarmancnt and is inspired by the ideal of abolition 


of the institution of war itsglf. But such political 


tehavior, hovcver unpalatabic to enlightencd minds, 


falls, in our submission, within the sphere of freedom 


of opinion and af combination which has not been banned 


MARSHAL OS THE COURT: The International 
UWilitary Tribunal for the Far East is now in session. 

THE PRESIDEPT: All the accused are nresent 
except ARAKI, HIRANULA, HINOTA, and UXEZU, who are 
represented by counsel. The Sugamo prison surgeon 
certifies thet they are 111 and unable to attend the 
trial teday. Tho certificates will be recorded and 
filed. 

Dr. UZAWA, 

Dk. UZAWA: Defense Counsel TAKAYANAGI will 
continue with the summation. 

THY PRESIDENT: Dr. TAKAYANAGI. 

DR. TAKAYANAGI: kr. President ard Members of 
the Tribunal, with the Tribunal's permission I want to 
rcad defense document 2987. I repreaent all the 
defendants except the accused HASHIMOTO and MATSUI. 

Law is a common consciousness of obligation. 

Criminal law is a common consciouaneas of 
ohligation coupled with an obligation to suffer peraltie 
if it is disregarded. 

Statesrcn perform their tranacerdertly imnortant 
functions under a common consciousness of obligation 
under intcrnational law. 


But statesmen have not hitherto performed thcir 


nor declared a criminal offense by the law of nations. 
If any act done by the Government of Japan wos illegal 
undar internationel law or was declar.J so by an intcr- 
national body to whose determination she had agrecd to 
submit, or, if Jenan was dcfeatcd in her war, the entire 
notion would have to bear the consequences, She must 
pay rcparations or indemnities or be deprived of terri- 
tory os the case may be. In such cases the political 
responsibility of her leadera to the nation for their 
ristakca in policy would indeed be serious. Howcver, 
whether thair acts ¢onstitute criminal offcnses on the 
part of such leadera by the canons of internetional law 
is entircly a acparate and distinct question. If they 
do constitute such offenses, Amcrican, British, end 
Sovict Icadora in similar situations should also be sub- 
jected to penaltica provided ty intcrnational law. If 
they do not conatitutc such offcnses by that law these 
accuscd should.be pronounced “not guilty." The accused 
must, in our submission, be declared innocent, unless it 
is proved beyond a rcesonable doubt that they committcd 
some criminal offense mown to tha established law of 
rations. 

If the law of ecrimea provided in the Chorter 


had been designed as an act of fcrec, a fiat isaucd ir- 


reaneotive of the terms of thc Instrument of Surrendcr 


and of tho wcll-regognizcd rulcs of internationel la, 
it would be futile for the defcnsa to discuss the law of 
the Chertcr in the light of that law. Judging from the 
opening statcrent of the Chicf of Counsel, honcver, that 
is not the position taken by the prosccution. Its con- 
tcntion is that the accused should be declared 
“criminals” not because their acts fall under the form- 
ula of crimes unilaterally decidcd upon by the policy of 
the Allied Govcrnments, but because they ccnatitute 
eriminal offenscs under the lav of nations. The prose- 
cution, therefore, cndeavors with en ingcnious display 
of lcarning and muck logical acumcn to prove that thc 
law of crimcs laid down in the Charter is declaratory of 
the current ruics of internationel law. Tha defense 
reedily agrccs with the proaccution that the law of the 
Chartcr ought to be interpreted in the light of inter- 
national law. They flatly deny, however, that the said 
lew of crimcs is declaratory ox the law of nations. 

It ís a source of encouragement to the defense 
that the Nucrnberg tribunal rejected some of the inter- 
pretations placed thereon by the prosecution, It is 
respectfully suhmittcd that inasruch as the foctual and 
the conacqurnt lcgal situations in Germany and Jopan are 
entircly different, tre Tribunal here hns the broadcr 


task of deciding on the relintions between the Instrument 


proposed by the prosecution. 

The Instrument of Surrender and the Chartcr. 

The judgment in the Nuernberg triel concerning 
the law of its chartcr states as follows: “The making 
of the Chartcr wes the exercise of the sovereign 
legislative power by the countrics to which the German 
Reich unconditionally surrendered: and the undoubted 
right of these countries to lcgislatc for the occupied 
territorics has been recognized by the civilized world." 
(Transcript, page 16,871) 

The German Government ceascd to exist in May, 
1945, through conquest by the Allics, or bv whet is 
commonty known as debcllatio in the leneuaec of the lew 
of nations, The Allicd Powers cculd, thereforc, exer- 
cise rights of severcignty in the territorics over which 


they had complete control. They could govern the country 


in whatever way they plcesed. They could, if they liked, 


behave as an absolute monarch like Louis XIV. They 
could, if they were so minded, act up o Tribunal to 
punish those persons they disfavorcd by leying dewn an 
ex-vost-facto law. thc rule of abstcntion from such 
legislation being a principle of justice not absolutely 
binding on their sovernign authority. (Transcript, page 
1€,871.) Or perhaps they might havo gone furthcr end 


disposcd. of them by exccutive action without any trial 


42,115 


| of Surrcnder and the law of the Chartcr, and thet the 


Chertcr, contrary to whet vas the case at Nucrnbrrg, 
should scrvc only as a corvenicnt guido for ascertaining 
thc real rules and principles of international law, 
under which latter alonc the guilt or innocence of the 
accused should be decidcd. 

We propose, therefore, to discuss the criminal 
provisions of the Charter mainly in thcir relation to 
intcrnstional law, with a view to refutting seriatim 
ond as e whole the interpretations pleced upon them by 
the Chicf of Counscl in his opening statcment made on 
June 4, 194€ (record pages 383-475, especially pages 
394-435.) As far as possible here we.shall follow the 
ordor in which the Chief of Counsel developed the thesis 
of the prosecution, and divide our discussion into tho 
following cight sections: 

1. Tho Instrument of Surrender and the Cherter 

2. Conspiracy. 

3. War of Aggression. 

4, War in violation of Intcrnational Law, 
Treaties, ctc. 

Murder. 
“Conventional” War Crimca. 
Personal Responsibility. 


The ncu doctrine of intcrnetional lan 


et ell. At laast such en excreise would rot contravene 
the tenets of the lew of nations. It was thereforc! 
“not strictly neecssary for the Tribunal to consider 
whether or not the planning, preparation or initiation 
of on aggressive war was an intcrnatignel crime in- 
volving personel responsibility before the conclusion 
of the London Agreement" (transcript page 1¢,871.) 

The discussion of intcrnctional law in the 
Nuernberg decision is, thercforc, a sort of obiter 
dictum, e display of learning which was not strictly 
necessary for the judgment itsclf. Thet, at least, is 
the doctrine on which thc Rucrnbcrg dccision is bascd. 
We respectfully direct thc attentior of this Honorablc 
Tribunal to the undoubted fact that the legal relation 
between the Government of Japan ard the Allicd Govern- 
ments is altogether on a differcnt footing from thet 
subsisting between Garmeny ond the Allies. 

The powers of the Allicd Governments are in- 
deed comprehersivc, yet those powers erc not unlimited. 
Goneral tiacArthur is invested with the suprcre power 
only in so for as its exercise is deemed proper ənd 
necessery for the effectuction of the terms of the 
Instrument of Surrender. The Allics as represented by 
him are not, thcrefore, in a position similar to that of 


Louir XIV, but one resembling that of modern 


constitutional monarchs like Williom and Kary. 

Trás basic lcg2l distinction between the 
nosition of Germery cnd that of Japan is, of course, 
owing to the circumstances upon which the ecrmistice w=s 
predicated. Unlike Germany, Japan was rot at the timc 
of its surrcndcr overrun by the Allicd forces. Thc Japa- 
‘nese mainland was still unoccupied and Jepen wes then in 
2 position to offer strenuous armed resistence for some 
tim: to comc, neecsscrily involving losses ta the illied 
fcrecs. The Jcpancse Government consented in such cir- 
cumstances to accept the peace offer of the Allics, the 
“terms" of vhick are leid dowm in the Patsdem Decloretion 
fhe Instrumcnt of Surrender formally and expressly re- 
ferred to the terms of thet Declerction. That docurent 
states: “We hercby undertake for the I'mperor, the 
Japanese Governmcnt and their successora to carry out 
the provisions of the Potsdam Declarction in good faith, 
ard to issuc th.tever orders and takt whatever action as 
moy be requircd by the Sunremce Commendcr for the purpose 
of giving cffet to that Declaration. 

"The cuthority of tha Fopcror ard the Japancse 
Government to rule the Stete shell be subject to the 
Sunrcoe Commander for the Lllicd Powers who will take 
such stcps as he dcems proper to effectuste these terms 


of surrcnder." 


2s wo do 4 mijority cf the pcoplc of the earth, in a 
spirit of distrust, molice or hatred. But rathcr it is 
for us, both victor ond venquished, to risc to that 
highcr intcgrity which alore benefits thc sacrrd purpose 
we are about to scrve, committing all our people un- 
reservcdly to the fcithful complisrce with the undcr- 
sterding thcy ere hcrc to essumc." 

The juridical basis on which this tricl ir the 
Internationel FPilttary Tribunal fon the Frr East is 
conductcd lics in thet tcrm of thc Potsdam Declaretion, 
embodied by rcference in the Instrument of Surrender, 
which says: ". . .stern justice shall bc mctcd out to 
all war criminels, including thosc who have visited 
crucltics upon our prisoners of wer." 

"HiR CHILES" 

Mow, wc respectfully requost tho Tribunal to 
consider tho interpretation of the term, “nar criminals", 
in the above passoec -- rot at this st2ge of the voro- 
cecdings from thc point of vicw of jurisdiction, but 
from the ertircly diffcrcnt one prcscntcd by the inter- 
mretetion of the law of the Chartcr. 

1. "War Crimes" cnd “War Crimincls" are uell- 
esteblished tcrra in the lav of nationg. Wiar‘crimes, 


according to Oppenheim, arc zuch hostile or other ccts 


jor soldicrs or other individuals as may be punishable by 


The dacumcnt styled the Instrument of Surrcndcr 

s in the naturc of cn international agrecmert by which 
not clone the uncanditional surrcndcr of the Japancsc 
prmed forecs but several other terms cre rrovidcd which 
neo binding on the contracting pertics. If Jancn's 
pbligations to thc Allicd Powers undcr that Instrument 
pre not unlimitcd; but confined to the tcrms of the 
nstrument of Surrender, it neturally follows thet, un- 
ike the situction in Ger#any, there ore certein limits 
o the deronds which thc j.llicd. Governments can make of 
cr. Jz2ocn is in duty bound to perform all the demends 
mnde by the Allics within thosc limits but, ct the same 
inc, it hes & right to insist thct those limits shall 
not be overridden. If so, there ara corresnonding duties 
nvolvcd which the Allicd Powcra too must observe. For 
ha lcgal relotion can be unileterol. And the criteria 
or those recivrocal rights rnd obligations are sct 

orth in the terms of the Potsdam Declarctior constitut- 
ng pert ord parcel of the Instrument of Surrendcr. 

Do not the nobic words of thc Eupremc Commerdcr 
or the Allicd Powers et the timc of the surrcndcr pro- 
tecdings in Tokyo Bay stress thc high immortence of the 
strict observance by the victor znd the vanquished alike 
pf the undcrstsrding cmbcdied in the Instrurent of 


urrendcr: “It is not for us hcre to meet, rcprescnting 


tre enemy on cepture of the offcrders (Oppcnhcim, 
Internetional Law, Vol. II, 5th Ed. (1535) edited by 
Lautcrpacht, pages 492-3.) Here "wer orimcs" is rot 
used in the moral sense of the tcrm but only in « 
techricol legal sense. It comprises violctions of 
certain recognized rules rcgarding werfcre committed by 
members of, tne armed forces end other persors, including 
the ill-treetmert of prisoners of war, all hostilities 
in arms committcd by individurits who arc rot members cf 
the nrmed forees, cspionsge crd war treeson, and marcud- 
ing ects. War crimcs arc acts comrittcd durirg the war, 
especi@lly in the ficld of opcrations, and usually dcalt 
with sunmmerily by military courts. Minor divergerce of 
juristic opinion may cxist regarding ecntegorics to be 
comprised in the term "war crimes." They certeinly do 
not comorisze any act committed prior to the outbreak of 
a mar, though they mcy be connected histcricclly with a 
mer, When this technical term appears in diplonm=tic 
corresvondercc, it must, unless thc cortrary be shown, 
be construcd in the tochnicol acnsae, according to the 


well-known canon of legal intcrpretation. 


5 s construction is further justified 
hy the ensuing phrase, “including those who have 
visited cruelties upon our prisoners of war." The 
maltreatment of prisoners of war is but a type of 
the “war crimas" in the technical sense of the term. 

That this, the ordinary and accepted meaning 
of “war crimes", is the meaning intended by the 
Potsdam Declaration, is supported by the fact that 
when that instrument means to include such a special 


category of those crimes as the trestment (pessibly 


also by civilians) of prisoners of war, it carefully 


says 30, and specifies them as within its scope, If 
it was really intended that the term he used as comprising 
the so-called "crimes against peace" and "crimes 
against humanity," that fect, not merely the maltrestment 
of prisoners of war, would have been particularized 
in the qualifying phrase. 
3. This construction is further justified 
in the light of the so-called "warnings" addressed 
o cach of the Azis nations by Allied governments 
nd their leading statesran, (Cf, Gluack, the 
Wuremberg Trial ard Aggressive War. 59 Harvard Law 
dew 332, 418, 419, note 75), 
A careful study of the declerstiens and 


tatements made by various governments and their leaders, 


the naturel ecaning of thc phrase "war crimes." 


This is corroborated by a statement mado 


by Professor Sheldon Glueck in his article on 


a|"The Nuremberg Trial and Aggressive War." (Qlueck, 


59 Hervard Law Acxiew 197) He saya: 
“Judging from available published date, this 


idea of including thc launching of an aggrossive war ~~ 


a 'crizc ageinst peace! ~- azong the offences for 
thich the Axis Powers wort to be held liable had its 
origin, so far as Amricnn policy is concerned, in 
a report to the Prisident made on June 7, 1945, by 


the tecrican Chicf of Counsc] for the prosecution of 


rejor war criminals." 

“Justice Robert Jackson there said:" 

"It is high time that wo act on the judicial 
principle that aggressive var-making is illegal and 
criminal.! 

In a note on the sam page Frofassor Glueck 


confesscat 


“During the preparation of the author's 
book, War Crigirals: Their Prosccution and Punishment 
(1944) he ens not #£ all certain that the acts of 
launching end conducting an aggressive war could ba 


rigarded es international crices. Hu finally deeided 


ogainst such n yiew, Jargely on the basis of a strict 


kucping in mind the background of the occasions on 
which they were made, would reveal that when they 
spcak of crimes alleged to have been committed by 
the Axis nations they arc speaking of acts committed 
during the progress of war, such as atrocities to the 
civilian population in occupied areas and the maltrcat- 
ment of prisoners of war. None of tham, so far as 
we arc awarc, refers to the so-called crimes against 
caco, Even the reference in tho Hoscow Declaration 

yo Of Novembcr 1, 1943, to "rajor criminals whose crimes 
Ave no gcographic location" is shown by its context 

iz |simply to mean persons in authority whose orders 

13 poro cxccuted "not only in onc area or one battle fiald 

i4 but affectad thc conduct of operations against scveral 
f the Allicd ermies," clearly referring to the vidlations 
f th. law of war, not to the so-called "crimes against 
cace," It sucms that the said Declaration was taken 
Ags the basis of tha London Agrcemnt of August 8, 1945, 
y an cxtensive construction which, it is submitted, 
deviated from thc natural intorprctation of the Declaratior 
in vicw of its historic context. At any rate it was 
a dcclaration addressed solely to Germany and not to 
Japan, and the express tcrm of the Potsdam Declaration 

a pf a later date makes it clear that the Moscow Declaration 


sannot justify an interpretation unilntcrally modifying 


interpretation of the Tresty for the Renunicintion 
of “or (Briand-Kcllogg Pact) signed in Paris in 1928. 
lè was influcnced, also, by the practical question of 
policy. Sinca liability of the leading Nazi ralvfactors 
under familiar principles of the laws ond customs of 
war and the Haguc and Guneva Conventions was clear, 
it scum to be an unnccessary ard dangerous complication 
o resort to prosecution for the "erimi" of aggressive 
ar, involving a doctrine open to dcbate nnd one which 
wight require long end historical inquiries not suited 
o judicial proceedings, Furthcr r.fi.ction upon the 
12 [Problem has led the writer to the conclusion that for 
13 |the purpose of conceiving aggressive war to be an 
i4intcrnational crime, the Pact of Paris May, together 
ith other treatics and Fosolutions, ba rcgarded es 
evidence of a sufficiently davcloped custom to ba 
acceptable as international law," 
In "Tho Backstoge at Nuremberg" by Ernest 
+ Hause? (faturdey Evening Post Qvcrscos Edition for 
‘cbruery, 1946) we are told that Justico Jackson's 
Noval idan aet with opposition on the part of Alliud 
peproscotnatives in the six wacks' London ncgotiations, 
nd thet it was not until August 4 that they finally 


grecd upon the policy cmbodied in the London Agrcement. 


hrt decision was made with reference to the trial at 


hurcoberg end it mey be prcsumed that it wes ata 
ater date that the Allicd governments agracd to adopt 
tho sarc policy at the trisl in Tokyo. 

The Potsdam Decleretion was igsucd ən 
July 26, 1945. In 1944 Professor Glueck in Amorica 
was deeply concerned whether his anxiety to punish 
the gakers of on aggressive wer could legitimately 
be satisfied by such en extension of the well-known 
words "war crimes", end Justice Jackson wes representing 
thet extension as a novelty in 1945, The allied: policy 


for the extension of the term wns, sftor prolongcd 


ncgotiations, decided upon as late as August 8, 1945, 


in London, How cen such an extension be rerd into 
the Potsdam Declaration of July 26, 19457 

4. Moreover, it would ba a gross insult to 
thc political intolligenca of the Allied statesmen 
asscmbled et Potsdam to contend that in their laudable 
endeavor to moke the Japanose statesmen end military 
cen lay down thcir arms they imposed as onc of the 
conditions that therc should be sevore punjShment 
metcd out to those Japanese lcaders as “war criminals" 
ppart from the recognized criris of belligerent barbarity 
In view of the wer situetion then preveiling, it must 
heve been anply clcer to tho Allicd leaders that such 


a condition vould naturel2y involvo the dnngcr of fercing 


We also beg jeove to drow the attention of 
the Tribunal to the advisory opinion concerning the 
interpretation of tho treaty of Lausanne where it was 
seid to be a sound principle that if the wording of a 
tresty provision is not clerr, in choosing bet«ecn 
severe) admissible interpretations, the onc which 
involves the minimum of obligations for the parties 
should be adopted. (Series B, No. 12, p. 25). Wo 
also call the ettention of the Tribunrl to another 
equally well-knorn canon of legal interpretation. 
The expressian of om thing is the exclusion of another, 


Expressio unius est exclusio altcrius. This maxim 


has riso been opplied in the Permanent Court of 


International Justice (Scries A/B, No. 42, p. 121). 


the Jeprncst leaders to cerry on the wer to the very 
last extremity, orvover, if the Allied statesren 
hed desired to inscrt thet term in the Potsdem 
Declaration, prudcnca would certainly have cade them 
refrnin from doing so. It must, therefore, be 
concluded -- and such conclusion is only a mattor of 
harso sense -- thet it wos not their intention et all 
to have the phrase understood by the political and 
military lendors of Japan as comprising so-celled 
"crims egninst pcace." 

5. If, notvithstanding pll this, any shado 
of doubt stil) remains and the Tribunal decms the 
terms ambiguous mnd susceptible of two meanings, te 
beg to draw the pttention of the Tribunal to that wcll- 
knoyn rule of intcrpretation thet a document which is 
embiguous must be construcd rgoinst the party sho madc 
it. Yerba fortius ncciniuntur contre vrofercnten. That 
this mexim is a gcnurel principle of law applicebho 
in the interpretetion of en arrecment of en internrtione 
cherrector is shown by è ducision of the Permanent 
Court of Inturnrtionrl Justica. In tha Brezilicn Loans 
Cesc, it tns seid to be a femilisr principle for the 
construction of instruments thet where they are 
ambiguous, they should be teken contro proferuntem 
(Publications of the Court, Series A, No. 20/21, p. 224) 


THE PRESIDENT: Doctor, you are reading too 
slowly. There.is no occasion to read with such 
solemnity a lot of elementary rules for tha inter- 
pretation of documents. In fact, you need not read 
any part of this address slowly. “We are familiar, 
very familiar, with all the material in it. There is 
not a new view axpressed or a ner authority cited. 

DR. TAKAYANAGI: EX POST FACTO LAWS ~ 

"JUSTICE"? 

The Potsdam Declaration says, "stern justice 
shall be meted out." It is "justice," however stern 
and unmitigated by mercy, that is to ba mated out. 

Justice means in ¢fvilized communities 
justice according to law. It means that justice is 
to ba administered by established legal rules and 
principles, not according to tha sense of right and 
justice of the judge, however good or wise he may be. 

The fact that the praesent Tribunal is composed 
not of professional military men but includes eminent 
lawyers and jurists from among tha Allied nations 
attests to the fact that the Allied nations themselves 
intend to administer this "justice" according to law. 

In the administration of criminal justice 
espacially, the wisdom of the canon that justica ought 
to be administered in conformity with established 


- rules has long been tested hy past experience, 
politica) and otharnmise. Tha history of the Ster 
Chamber in Englend amply shows that the machinery of 
criminal law can easily be utilized by the powers 
that be for suppressing, eliminating or "liquidating," 
through the most nauseating travesty of trial, 
political groups or persons of whom they disapprove. 
The rule against ex post facto law has been accepted 
hy all civilized nations as a canon of criminal 
Justica. ànd this canon shovld assuredly be respected 
in a case involving political offenses, national or 
international. 

The omnipotent English Parliament has since 
1688 never resorted to ex post facto legislation to 
punish political offenders. Ex past facto laws, 
state or federal, are banned by the Constitution of 
the United States. And it seems thet retroactive laws 


relative to political offensas have been extremaly 


rare in the whole history of American legislation. It~ 


is trua that there wera such attemnts after the Civil 
War, and two cases were brought to ths Supreme Court 
of the United States involving laws, state and federal, 
penalizing those persona who had rendered assistance 
to the Confederacy. It is, however, the permanent 


glory of that Tribunal, that in the midst pf intense 


penal lew and sound popular feeling, shall be 
punished. If there is no penal law directly covering 
an act it shall be punished under the law of which 
the fundamental conception applies most nearly to 
the said act." 

fhe Permanent Court of International 
Justice declared in an advisory opinion on December 4, 
1935 that the application of this Fitlerite legisla- 
tion to Danzig was in violation of the requirement 
that the government of tha city be by rule of law 
(Rechtsstaat). The Germans, as is well known, 
authorized the beheading of Van der Lubba for burning 
the Reichstag, whan the penalty for arson at the time 
of the fire was a term of imprisonment only. And 
this shocked the juridical conscience of tha whole 
world, including that of the Far Eastern islanders. 
The principle which the Chief of Counsel invokes, 
win: “a principle that follows the needs of civiliza- 
tion and is a clear expression of the public con- 
science" (Record, p. 435) may appear to untutored 
winds as sound as “deserving of penalty accerding to 
the fundazental conceptions of a panal law and sound 
popular feeling.“ As a matter of fact, such o vague 
principle when it actually operates in the administra- 


tion of criminal justice is just as crue] and as 


ponular passions jt declared, through Justice Field, 
that both laws wera unconstitutional and void. 
(Cummings v. Missouri, 4 Wallace 277 /1866)) Ex parte 
Garland, 4 Wallace 333 (1866)). A “Report on Essential 
Human Rights," received by the American Law Institute, 
February 24, 1944, says in Article 9: 

“No one shall be convicted of crime except 
for violation of law in effect at the time of the 
commission of the act charged as an offense nor ba 
subjacted to a penalty greater than that applicable 
at tha time of the commission of the offense." (Cited 
in Quincy "right, War Criminals, 38 American Journal 
of International Law 257, N. 3). 

And it is said that this principle is in 
substance comprised in the constitutions of thirty 
countries. Indeed, whether constitutionally guaranteed 
or not, pulla poena gine lege constitutes one of the 
basic principles of criminal justice in civil law 


countries. It is true that in Nazi Germany the prin- 


ciple was mercilessly destroyed by an act of June 28, 


1935, authorizing judges to decide cases according te 
tha "sound popular feeling." It reads: 

"Any person who commits an act whigh the law 
declares to be punishable or which is deserving of 


penalty accorjing to the fundamental conceptions of a 


oppressive as the penal doctrine which characterized 
the Third Reich. It is to the honor and credit of 
tha Siamese judiciary, that, if the report be true, 
on March 24, 1946, it released Marshal Pibud and 
eleven major “war criminals" who had collaborated 
with Japan during this war, on the grounds that a 
new law punishing war criminals is ex post facto and 
cannot be applied retroactively. The sentiment that 
pufiishment by ax post facto legislation is sheer 
lynch law in the guisa of justice is not a product of 
the so-called Fra of Enlightenment in Europe, but 
represents tha universal conception of justice, 
ancient and modern, East and West, though the prin- 
ciple was froquently violated by despots down through 
the ages. If a code of international criminal law 
is to be made by civilized nations providing for the 
punishment of individuals for a breach of inter- 
national duties, the nulla poena principle w111 and 
must certainly constitute one of its basic principles. 
It is our submission that criminal conspiracy, 
the so-called crimes against peace and crimes against 
humanity (apart from casas which form part of the 
“ngar crimes") were crimes unknown to the law of 
nations, And if that has aver bacomo law binding on 


nations during the war, it was not law at tho time 


of the commission of the allcged acts, and it is 
clearly ex post facto law ~- regarded as unjust, 
whenever and wherever the question of Justice has 
been reflected upon. To apply such law to the 
accused at the bar is not civilized justice, not 
“Justice” as envisaged in the Potsdam Declaration. 
In view of the natural interpretation of 
the term “war criminals" in the Potsdam Declaration 
on the ane hand, and of the universal concepts of 
¢ivilized justice, on the other, it is our submission 
that that part of the Charter providing punishment 
for "Conspiracy," "Crimes against Peace," and 
"Crimés against Humanity," in so far os they are not 
comppirsed in the category of "war crimes," is not 
the law for this Tribinal. Just as that part of an 
act of the American Congress which is in contravention 
of the Constitution of the United States, and that 
portion of a statutory order-in-—Council which goes 
beyond the authority delegated by a British Act of 
Parliament is null and void, so that part of the 
Charter which ig contrary to the fundamental document-- 
tha Instrument of Surrender, in which the terms of 
the Potsdam Declaration have formally and expressly 
beon incorporated -- must be declared void. It is a 


universally-recognized genoral principle of law that 


This is cortainly ostonishing! Ara not all 
conparative jurists aware that the doctrine cf 
criminal conspiracy is a peculiar product of English 
legal history? (Stephen, History of Criminal Lav of 
England, Vol. 3, pp. 202-227; Winfield, Sha History 
of Conspiracy end Abuso of Logal Procoduro, 1921; 

R. S. Wright, Tre Law of Criminal Conspiracies 
(1873); Francis B. Sayre, Criminal Conspiracy, 35 


Rarvard Lav Revier, 393-424). [ Tt is a thoory of 


criminal jurisprudence unknown, ve believe, in other 
legal systems and cortninly not known to all -- as 

it must be in order to possess intornetional validity, 
Says Professor Sayre of tho Harvard Law School: "It 
is a doctrine as anomalous ond provincial as it is 
unhappy tn its resvlts. It is unknorm to the Roman 
lav; it is not found in modern continental codes; row 
continental lawyers evar heard of it" (Sayro, p. 427, 
aupra). Unlike what is obsorved in the instancas 

of parlicmentory government, the rule of law, the 
criminel jury, habcas corpus or the trust, civilians 
do not entertain any high regord for this particular 
Anglo-Saxon institute. Espociolly that part of tho 
doctrina which is stated bolow is palpably unfair 

and shocking to tho juridical conscioenco: 


"All of the conspirators ncod not join in 


the obligations undertaken by ona party can not 
arbitrarily ba increased by the other party or 
parties. 

CONS Pinacy 

fhe Chief of Counsel does not state in so 
many words that the doctrine of conspiracy as a 
crime is an institute o? the law of nations. But 
he assumas it, for he states, "this section of the 
Charter craates no new law" (Record, p. 396). And by 
"law" the Chief of Counsel must mean the law of 
nations. In this particular case, however, the Chief 
of Counsel does not as he did in the case of aggres- 
sive war cito any assembly participated in by larga 
groups of nations which recognized. conspiracy as an 
incernational crime. He dees not cite any treaty, 
declaration, or resolution by which it was designated 
as an international crime. Instead he merely cites 
the opinion of the United States Circuit Court of 
Appeals in Marino v, United States and says: 

"This offense is known to and tell recog- 
nizod by most civilized nations, and the gist of it 
4s ao similar in all countries that the definition of 
it by a high Soderal Court of the United States my 
woll ba eccoptad as an adequate expression of the 


common conception of this offense." (Racord p. 402). 


the commission of an ovort act, ror onc o 
conspirators commits an overt act, it bocomes tho 
act of all tha conspirators." (Rocord, p. 404). 

We must confess this is going beck to tha 
collective responsibility which prevailed in the 
tribal age of mankind. It is all the more reprehen- 
sible os it is designed, as the prosecution contends, 
to extend to all alleged crimes against peace, war 
crimes anà crimes against humanity. For this ceans 
that once a var is somehow declared to be aggressive 
or in breach of international lay or treaties, any 
person who rendered war service to his own country, 
whatever his motives, is held responsible for murder 
and for all shocking crines committed by others, 
even if ha is totally unaware when, where, and by 
whom these crimes ware committed. 

Followers of the civil law are frankly told 
by their Anglo-Saxon confreres that the doctrine of 
conspiracy is a convenient legal weapon for prosecutors 
ané judges bent on punishing groups in disfavor with 
the powers that be. Thay might also be told that it 
wos used in Ergland with effect in order to punish 
memters of the trade unions -- a social group highly 
obnoxious to the dominant class in tha oighteenth 


century -- as ve read in Adan Smith (An Inquiry into 
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he Fealth of Nations, Bka l, c. 10, ot. 2, pe 227), 


nd also so employed in tha ninateenth cantry as is 
pointed out by the late Lord Passfield (Sidney Webb, 
istory of Trade Unionism, 2d edition (1920), (p. 73). 
-nå they might further be told that enlightened 

uses and jurists in the English-speaking countries 
o not look upon this particular doctrine as an 
rnament calculated to lend luster to the common law. 

In a dissenting opinion in Commonwealth v. 
onoghue, (250 Ky. 343, 63 S.W. (2d -.3), it was said: 

“a, . a its chief danger lies in the fact 
hat for all time to come, it will be the basis for 
he creation of ne» crimes never dreamt of by the 

people." 

Did not Professor Sayre after making a 
areful study of the subject iv his article in the 
rvard Law Review mantioned heretofore say: 

“A doctrine so vague in its outlines and 
certain in its fundamental nature as conspiracy lends 
o strength or glory to lay, it is a veritable quick- 

sand of shifting opinion and ill-considered thought." 
(Sayre, p. 395, supra.) 

"Under such a principle every one who acts 

in cooperation vith another may some day find his 


liberty danendent upon the innate »rejvdices or social 
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terms "progressive conspiracy." Unlike in the casa 


of the Third Reich he cannot, of coursa, prove that 
tha accused -were a “united band who were in agreement 
4 with one another” and admits that "there appear to 
have been sharp differences of opinion between them 
and fierce rivalries." (Record, p. 471). Nevertheless, 
the Chief of Counsel, like a true prosecutor, 
endeavors to read, if not sarmons in every stone, 
a conspiracy, a constructive consnirecy, into every 
progressiva turn of events in a nation's international 
career in a world in which national armaments, use of 
armed force for safeguarding national interests and 


the institution of wars are not yet relics of bygone 


= 
days. f If his logic is correct, you could equally } 


read “progressive conspiracies" in the expansion of | 
England, France and Holland, the growth of the L 
Russian Empire, and the gradual expansion óf the 
original thirteen American states into the graat j 


‘ 
American Republic, for which their foremost statesmen ™ 


and generals must be held criminally responsible, 
nhether they were imperialistic or anti-imperialistic 
in their personal convictions. 
ug 
The Tribunal at Nuernberg ruled that under 
its Charter it had no jurisdiction to try persons 


leartictnating in a common nlan to commit War Crimes 


bias of an unknown judge. It is the very antithesia 
of justice according to law." (Sayre, p. 413, supra). 

"It is a doctrine tich has proved itself 
the avil genius of our law wherever it has touched it. 
May the tima not be long celayed in coming when it 
will be nothing more than a shadow stalking through 
pest cases." (Sayre, p. 424, supra.) 

What vould pre-eminent jurists like the 
late Lord Russell of Xillowen and the late Justica 
Oliver Wendell Holmes, Jr. say to a proposal to 
import this oporessive doctrine into tha international 
arana, not to mention its induction by ex post facto 
methods? The apt warnings of Judge Hudson may also 
be cited: 

"Tt would indeed be dangerous practice for 
judges of an international court to conceive of them- 
selves as permitted to introduce into international 
law orincinles of the particular system of national 
law with which they happen to be familiar. . ." 
(Manley 0. Hudson, Tha Law Applicable to the Permanent 
Court of International Justice, in Harvard Legal 
Essays Written in Honor of and Presented to Joseph 
Henry Beale and Samual Willston (1934), (p. 133, 137). 

Especially strange is the Chief of Counsel's 


application of the doctrine in the form of what he 


or Crimes against Humanity (T. p. 16884). Moreover, 

it danied that any and avery significant participation 
in the affairs of the Nazi Party or government is 
evidence of a conspiracy that is in itself criminal. 

It says that “conspiracy must be clearly outlined in 
its criminal purpose. It must not be too far removed 
from the time of docision and of action.” (T. p. 16882) 
This has in a certain measure disarmed the doctrines 

of conspiracy of those most oppressive features which, 
convenient as they may be for anmeshing the innocent, 
shock the juridical conscience. But the judgment dis 
not reject the doctrine itself. It should be remen- 
bered, however, that the lew of the Charter was 
regarded, like an English act of parliament, as 
absolutely binding on the Tribunal jn Europe, while 
here the Charter is like an American act cf the lagis- 
lature, subject to a higher law, viz., the express 
terms laid down in the Potsdam Declaration and solamnly 
accepted by the Instrument of Surrender. 

And it is our contention that even in the 
attenuated form of the Muernberg decision as applied 
to the alleged "Crines against Peace," it was not an 
institute of the law of nations at “he time the alleged 
"crimes" were committed, and na international lawyer 


ever dreamed of it. 


SSION we shall now attempt to show that the question of 
WAR OF AGGRE: 


ive Y Int tional Crime? aggressive war has been considered by so many nations 
Is Aggressive Var an Interna 


next deals with "War and deliberately outlawed by them that their unanimous 
The Chief of Counsel ne 


= v inciplo 
t arises to the dignity of a general pr 

: nder erdic 

of Aggression." Fe asks: "Is this a crime ur 


international law and has it been so understood of international law." (Record, p. 415). 
uring all the period of this Indictment . e .?" He 
clains that it is and proposes to establish two 
things: "First, that there 1s international law 
covering the subject, and, second, that it is a 

crime under that law." (T. p. 405), 

Be first cites some general statements on 
the growth of international law by custom made by 
auch respectable authorities as Justice Cardoze, 
lord Wright, Sir Frederic Pollock, tha Judicial 
Committee of the Privy Council, tha Statute of the 
Permanent Court of Internetions] Justice and the 
decision of the Fixed Claims Commission, United States 
and Germany. The views there expounded on this head 
of growth of international custom are, of course, for 
the most part commonplaces well known to every 
student of international law. 

Than the Chief of Counsel concludes: 

"Having . . «a shonn that when many civilized 


nations have acted on a matter of general welfare it be 
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-eA e N 
By citing the high authorities mentioned national jurists as binding as between the signatories 
£ 


above, the Chief of Counsel may have shown that as an only, and that privateering might he used by and against 
historical process concerted action of many civilized the three countries mentioned above? 
nations tends ta the establishnent of a principle of In 1898 the Tnited States Gavernment announced 
international law, and that international tribunals its intention not to resort to privateering, but to 
should not exercise thair functions relying on the adhere to the rules of the Declaration. Does tais not 
creations of their unrestricted fancy but must strict- *how that she was not otherwise bound to refrain from 
ly abide by cartain sources of the law of nations, resorting to privatesring? “as not Spain regarded as 
asong which international custom is comprised. Put Perfectly justified and as not violating any principle 
be has pot shown and cannot ehow any juridical prin- of law of nations in having maintained her right to 
ciple that the concerted action of many civilized na- issue lettors of marqua? 
tions on a matter of genaral welfare inso facto aetab- Again, tha Geneva Convention of July 27, 
lishes a ganeral principle of international law. 1929, Relative to the Treatment of Prisoners of “ar 
Tha authorities he cites do not propose to lay down has been signed by many civilized nations. Does the 
that sort of doctrine. Take, for eyample, the famous foviet Union, for instance, which has not signed it, 
Declaration of Paris. consider itself bound by the provisions of tha Convention 
“Privateering is and remains abolished" as embodying a general principle of the Law of Nations? 


H ` cel ene d 
formed part of the Neclaration adopted at the Confer- owever, the Chief of Counsel seers to assume 


that tha thesis 3 B ; 
ence of Perie in 1856 mith reference to Maritina)Lan, hat the thesis holds not alone a» a matter of hic 


torical A . 
and all civilized states hava since become signatories Orical process but as a juridical principle. On that 


jon U: ssumt : . 

of the dackarat aycept tha United States, Spain and assumption he cites a number of international conven 
tions which, r 2 3 

"ayico. Did thir declaration in 1856 by many civilized e ha alleges, prova thst aggressive war ha 


1 b ' ees ‘ 
nations elevate the prohibition of privateering to a ong been an international crime. Rut it is respect 


in fu 

principle of international law? ïs it not a well known lly submitted that the evidence adduced palpably 
fails t A 

fact that tha ^aclaration was regarded by all inter- eile to prova the propasition. 


l. The first convention he cites is the 
first Hague Convention (Record p. 416). The phrases 
“es far as possible" and "es far as circumstances allow" 
.| mentioned in the provisions the Chief of Counsel has 
in mind prove, on the contrery, that the-signatories 
sera not prepared to be legally bound to settle &l1 
their difference by pacific means. apart from "vital 
interests" and "national honor“ eaelf-defanse may not 
indeed have allowed the assumption by the contracting 
parties of such e duty, as illustrated in the case 
of The Netherlands, in appendix A, “ection 10 of the 
present Indictment, whera it is said: 

"Consequently, the Metherlands Government 
immedistely after tha last mentioned attacks, declered 
war on Japan in self-defense." 

2. The neyt convention ha cites is Fague 
Oanvention III (Record p. 416). The Chief of Counsel 
asserts that by thet agreement undeclared wars were 
branded ar international crimes. which. it ie rubmitted. 
is eheer dingo dixit. 

Tris convention recognizing that hostilities 
should not cownance without pravious end ayplicit warn- 
ing ir a technical rule which is considered desirable 
mainly for purposes of clarifying the time at. which a 


rtete of war comes into being. The fact that evan the 


The meio purpore in reg-rdinz decleretiors of 
sat as desirable in the "odern society of nations is 
no more gellentry -- a matter of subjectiva conscience -- 
but technical legal expediency in deterninine the con- 
seauence of e stste of wer. Since the deys of Grotius, 
however, many a Grest Powem despite Grotius' injunc- 
tion opened hastilitiss without any decleration nf war. 
Bravet-Lt.-Col. J. F. Maurice of England. who published 
in 1983 his laborius work entitled Fostilities Without 
Declarations of Wer (London. His Majesty's “tationery 
Office, 1883) eyeninire the commencement of various 
wars, that hed teken place from 170C to 187C, srate in 
fori] 1904, in "The Nineteenth Century end ffter" as 
follous. 

“Numericelly, within the tima I more perticu- 
lerly examined, Britein struck thirty of these blors, 
Trance thirty-riy, Russia seven (not reckoning her 
hebitur] practice towerds Turkey znd other bordering 
#elatic states, including Chino), Prussie seven, Austria 
trelve, tre United Stetar five at leest." 

Would it nat be chimerical to ersert that the 
leading ponerse euch £e Greet Britein, Franta, San i 
Frussia. Austrie rnd the (nited Stetes were hebituel 


delinquents in trerchery end perfidy in wer for the 


[brer ct of this technics] recommendation of internctional _ 


24-hour interval proposed by the Fetherlends delega- 
tion was rejected at the Conference goer to prove 

that it was not designed to place the stigme of crime, 
or eny ben at all, or a “rurprise attack" conducted for 
strategic purposes., Treachery is largely a matter in 
the forum of conscience and a war can be treacherous 
with cr without a daclaration. In ancient and medieval 
societies, eest end wast, the declaretion of war nee 
connected with gallentry. That idea still lingers in 
the popular imagination, which, as is well known, is 
fully utilized for purposes of war propagende by de- 
nouncing the enemy ef "treacherous." Grotius, however, 
says in hir Jug Felli nc Pscis: 

"The cause for which netione heva required r 
Cecleratinn for e lawful war was not, as sone ellege, 
that they might do nothing secretly or by « clever 
trick, for that ecnsideration belongs rather to the 
perfection of galipntry than to low, es we read sone 
Peoples aven appointed the dey end place of combat, 
but that it might appear with certeinty that the wer 
wos not waged by privete eudacity but by the will of 
the people on either side, or their heads; for that is 
the source of its peculinr affect which heve no place 
in a contest with brigands or in one between the king 


and his subject" (3.3.71) 


‘Thether:or not Heeue Convention III imposed 
cny legrl duty on the signrtories is e metter of -con- 
troverry, whatever views vrrious governments, including 
thea Jepenesc, American and British, mey heve enter- 
teined about the metter. “minent internetionel juriste 
in “nglend such as Lewrence, “estlrke, end Pellot ere 
of the opinion that the vording of the originel French 
tert ("Ler Pulesences contractantes reconneissent aue 
les hostilita's entre alles ng dcivent pas commancer 
Pans un évertisserent preeleble et nan equivaque, qui 
eure soit lr forma d'une decleretion de guerre motives, 
soit celle d'un ultimatum evec declaretion de guerra 
.conditionelle") indicates thet this did not impose eny 
legel duty on the signatorice. “leetleke thinks tht 
the Convention did not seriously effect tho previous 
lav on the subject. Pitt*Cobbett's clersic Leading 
Crees on Internatione] Lay (1924 edition by Pugh E. L. 
Fellot) seyr on p. 18 of Vol. II: 

"At the srma tine the signetories do not 
pledge themselves cbeolutely to refrain from hortili- 
tire without r prior declaretion., but morely recognized 
thet es botreen the belligerents hasttlitier ‘ought not 
to commence without previor= end unequivocal werning.! 


The object, no doubt, was to exclude ceases in which i' 


Might be necessrry to use instent force in order to 


42,150 


renel some hostile prerarstion or movement: occurrine 
aither at a place rhere communication with the rer 
declerjng euthority would be difficult, or under cir- 
cumetences where the other perty mould obviously haye 
no cause for compleint on fhe erand of surprise." 

and Bellot concludes his discussion by erying 
thet despite the limits imposed by custom and conven- 
tion. the opening of hostilities appears to be meiuly 
e question of stretegy. «and the pessage here cited 
stends uneltered in the 1937 edition of the same work, 
edited by enother scholrr. 

There sre, horever, other euthors rho essume 
thet e legel duty res underteken by the signetorie: of 
the Convention III. Mppenhaim, for instence, states: 

“There is no doubt thet, in consequence of 
the Convention III recourse to hostilities without pre- 
vioys decleretion of wer, or a auelified ultinetun 1s 
Prohibited." (Appenheim. Internet{onal Lew. Sth Fd. 
Vol. II Section 96, p. 249) 


‘nd he further intimates thet the stetes 


vrhich deliberetely arder the commencement of hostili- 
tier without e prev‘ous declarrtion of rer or a quelifie: 
ultin-tum commit sn internetionel delinquency. Ts 
‘ppenheiw's “internctional delinquency" rynoany™ous 


rith Sinternetionr] crime"? The suthor hirself eives 


of heving conmittcd rete in violation of tha irns end 
customs of var, 1. e. “conventional” wer crimes. 
articic 227 provides for the public prreignment of 
“tllicm II of Hohenzollern “for £ supreme offense 
egrinst internetionsl] morality end sanctity of trestice 
end for hie triel befor? & specinily constituted tribu- 
nel.” Tt suet be noted, hovever, that the above .rti- 
cle donee not regerd rn sgeressive wer or & wer in 
brerch of a tresty re en “internertionel crime,” or eny 
legel offens2, it teing only rr offense egrinst morelity 
anc gooe fcith. The Gavern=ont of the Netherirnds 
ected perfectly within ite right when it refused to 
feurrender the “quira of Toorn for en “offense” vhich 
~ce not among those listod in its extredition trertie~. 
Indeed, Jemes Proun “cott, legel edviser to President 
“lleon st the Versrillers Conference, var of tha opinion 
thet "“ollcnd tee made the vorld its debtor by refusing 
to surrender the Xciscr for the Commission of an offense 
admitted politier]. (Seott, “The Trizl of tha Xaiser" 

in Yause end Seymour, What Rerlly Hsonened ct Perie 
(1921), p. 232). It 1s too ~ell kno-n to require men- 
tioning that both the americen rnd Jepcnes2 m2mbere 

of the “ormittee of Fifteen opporcd tho trial of tre 


Heada of Stnte. It sry to worthy of note, however, 


thet the Commission rifuscd to recopnizs “those act” 


the werning that interngtionel delinquencies nuct not 
be confused either with so-crlied Crimes egeinst the 
Lan of Nations or vith so-called Internetionel Crimes 
(Oppehheim. Internatione] Ler. Vol. I, Sth Ed., Sec. 
151, p- 275). 

Fyen assuming therefore thet the latter vier 
is correct, end that a breach of such £ technicel rule 
of internationel ler is en internetional delinquency, 
the illegal act would even in Oppenheim's view be in 
the netura of a breach of cantrect or possibly e tort 
but certainly not of en “internationel crime," es the 
Chief of Counsel aseerte. Indeed no internetionrel 
lewver ever imagined thet the signatories to Kague fon- 
vention III thereby rgreed thet stetesmen tho partici- 
pated in a breech of this technicel rule should be 
criminelly punishable -- not to speak of being executed. 

3. The Chief of Counsel proceeds to say, 

"In 1919 the victorious nations of the lest war, includ- 
ing Japan, ogrecd thet the violation of internetioncl 
treaties wes a justifinble offense." (Pecord p. 416) 

Perheps the Chief of Counsel is referring 
not to Articles 228-30 but to article 227 of the Treaty 
of Versoillea. For the former deel with the triols 
ehich were ta be conducted by the militery tribunels 


of the Allied end Associated Powers of persone eccuscd 


“hich pravoked the World Wer end. eccomprnicd its incep- 
tion ruch ns the d:vssdons of Luvemburg rnd Belgiun, 
constituting ¢ violetion of trenty oblipstions, a! r 
sufficicnt ground for meking ceny criminrl cherze 
rgeinst tha responsible euthorities and individicls. 
The wording of srticls 227 met enrtrinly he rer 
eegcinst this beckground. 
TH: PHYSIO@T: Yo vili recess for fifteen 
minutes. 
(Thereupon, ct 1045. r recess rae 
trken-ontil 1100, efter weich the proceed- 


{nee vore resumed ve f-lluws:) 
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The Internstiona#l] wos not sure as to how such a Pect cold work in 


MARSHAL OP THE COCAT: 


Military Tribunal for the Far East 1s now resumed. =rectice. The Protocol never cme into effect, nor 


THe PRESIDENT: Dr. TAKAYANAGI. can that Conference bind the world. The term "inter- 


DR. TAKAYANAGI: I propose to reed on page 41. national crime" in treaty preembles, moreover, 1s 


4. The Chief of Counsel then takes un the employed as merely expressive of emphatic condemnétian, 


Preamble to the Geneva Protocol of 1924, end the just es in the phrases "the neglect to use the tooth- 


Lecleration of the eighth Assembly of the Leegue of brush is a hygienic crimei", or "The Albert Memorial 


Nations of September 27, 1927, in which the expres- is en nesthetic crime!" The Chief of Counsel himself 


sion "a war of aggression is cn internetional crime" employed the words “unpardonable crime" in his opaning 


appeers. (fr. p. 416) statement (Record, p. 393) where it wes employed in 


It mey be noted that these statements re- that emphatic sense. The same can be seid of the 


flected the Geneve sentiment with its suprastate resolution of the Sixth Pen-A4mericen Conference of 


ideologies then dominant. The Soviet Union, however, Februrry 18, 1928, cited by the Chief of Counsel, which 


was then outside the “anti-communistic! League end so w. ceclares thet “war of oggression constitutes en inter- 


the United States, which feared to be entangled in nationel crime egeinst the whole humen species" 


European effeirs. Indeed the latter's foremost inter- (Record, p. 417). Such condemnttion, motiveted es it 


national jurist, John Bassett Moore, denounced Genevan may be by political or moral considerations, is with- 


international law and the Protocol inspired by it -- out any legei connotation whatsoever. 


Lastly, the Chief of Counsel mentions the 


proceeding as they did on the facile assumption thet 5. 


there wca a close analogy between the lew within a Pect of Peris of 1928. 


stste and tha international system governing a society The vague stipulation of thet multilecteral 


of sovereign netions -- as a "bedlam theory," destruc- tresty, which developed out of the prorosal of an 


tive of sound internctionol law. Great Eritain her- americen-French bileterol treaty by M. Briand, aade 


self refused to ratify the Geneva. Protocol, because on June 20, 1927, with a definite politicel purpose, 


she was not prepered for compulsory erbitretion and hos, £s is well known, caused en £bundance of speculatio 


as to its true immort, nolitical ca wall rs legel. (July, 1933) ct 554) 
1 p. è 


The text of the Pect 
nnee cen iata ioriveryis ania Many of the le:ding mbtlicists who cirefully 


end ebstrect formulce, e generel renuncietion of wer antlyzed not only the tsxt of the Pect but pricr 


es ar. instrument of netionsl 
ons) policy end a fenercl correspondence between the powers heve ccme to the con- 


ledge to se y 
PRE Beet Te 2h O Serer as t yipacificimnens; clusion thet the Pret merely hid the effect of chenging 
It may he d 
hs recollected thit some saw in it the vocebulary of intern: tiont1] law, the eclessical 


the ed fi 3 
3 vent of a povus ordo seclorum, an evoch in “just war" hoving teen repleced by "defensive wer". 


histor a revoluti inh 
Ys ution in humen psychology which wauld Some contended thet the Pict, insterd of outicwing wr, 


meke £1) rules of the traditi 
CG onel lew of nections out hed the contrary effect of affirming the legality of 


of dete. Skeptics with an antlytice) eye, however, a datant iya ME 


saw in it nothing but £ piovs expression of the will With this well-kn Rictanieoaenrek ae 
e11-known storica i ckgro n 


to peace, just like decl:rations contcined in tre-ties mind, we shell p ave 2 th t12 1 
1 s rocee o nciyze c erac aga 


of amity cnd commerce expressing & more cétegoricel 
obligi.tions undertcken ty the signotories, especially 


will to perce, viz., thet there shall be "perpetuel 
Jcpen, shich the prosecution Alleges wore broken hy 


peace" or "n perfect enc invioleble peece" between 
Jepen. 


the còontrccting parties. 
It is edmitted by ¿11 internctionz1 lawyers 


astuta Evropecn stetesmen, like ?!. Bricné 
P a Man thct in interpreting internetionel trerties wa must 


s£w in ít £ gesture of the Unitec Strtes evincing e CAERE ET ONIMA NECHCI roth i AA 
‘i ntcntion oi c perties. s 


its willingness to ba ċrewn 1 A = 
r AEG ag BCC EOs i) Ease also rdmitted thrt the rerl intention must be oscer- 


European politics. Did not H. Roncour, Mr. Iriend'‘as tednedunacuoniyivyatnentertrobiortrestymcsely, but 
i 


friend, euthoritrtively tell us thet f. > 
1 y z or lr. Friend, also by tho prelimincry materi:1 as well. And courts, 


befora #1] elsa, it wes a marns to drew tho United 
arbitretors cnd diplomats heve given grant importence 


Stctcs into the Locseue of Mctions? (The New York Times, 
ipril 10, 1932, cited in "An Apperl to Recson" by 


to preliminery mitericl in the interpretntion of 


trectics. 


John Beasett Moore, Porcign Affrirs, Vol. 11, No. 4 
totes in his cuthoritétive work, 


The Lew ond Procedure of Internctianal Tribunals: 
"The events lecding up to the signing of 
of © treéty cre often refirred to ss explrnetory 
of the intentions of the perties entering into 
the tre#ty ond so of prime importence in deter- 
mining their intention." (Sec. 26, p. 18) 
When, in 1912, tho prorosed crbitrrtion 
tretties betwoen the Unitcd Strtes, Grert Britcin 
tnd France were before the Senete, Sr. Root stoted - 
clerrly the settled lew when he declared thet if the 
trertios were retified the prior recorded understznd- 
ings would et ci] timos be comnctent in determining 
their truu interprotation; thit the rules in inter- 
nationtl intercourse were much more libercl then were 
the rules of municiptl lw relizting to the construe- 
tion of statutes and contrrets; thet, in interpreting 
tre:ties, it wes end elways hed been universelly cc- 
ceatca that evary declterztion meaa before ar rt the 
signing, cnd cll corres oncence cnd cxardssions of 
opinion by the repreasontotives of both countries were 
ta be considered, cnd th-t there never covld orisc a 
siturtion whcn the declarctions in question would not 
be lrid by thu sido of thutext to determina. . . the 
scope rnd cffact of the etipulctions contained in the 
instrument (45 Conrressional Accord 2935 (1912)). 


commitments of the Ynited States ore concerned, the 
Deport of the Senate Committee on Foreign Relctions 
giving its understending of tho 'true interpretrtion' 
of the pect conditioning the Amcricen rotificction 
must f#lso be trken into cecount, whether by £ judicic2 
tribunal or by internetional putłic opinion. . . To 
mke certoin of the intent of every signatory to the 
Pect; to hold evcry signatory to the strict fulfillment 
of its commitments under thet Peet, it would conerr 
good sensc end good cthics rs well £s good lew, to give 
due weight end c redit to the interproetctions placed 

on this monentous decleration by every signctory prior 
to retifie:tion.” (p. 379) 

Tho following words of Profcssor Cherles C. 
Hyde may clso be kept in mind; 

"It remains . . . ta take speciel nota of the 
effort of judiciel tribunrls, whether internctionel or 
domestic, to rid themselves of the influence of cny 
formule purporting to regard the form of cn instrument 
which regerds occord cs decisive of the chrracter of 
the obligetions of the pzrtics thereunder, in the frce 
of extrinsic evidcnce eatcblishing cn oprosita dosign." 
(Hyde, Intcrnztionzl Lrw, 2nd edition (1945), Val. 2, 
Suction 531, p. 1472). 

With that ccecpted crnon of interpretrtion 


Tith spetiel rufcrence to the foet of Peris 
Phil’ ip Lorshel Erown seys in his well known essey 
on "The intcrnretction of the Generrl Peet for the 
Renuncistion of Wer" published in the americen Journel 
af Internetionz) Lew, april, 1929: 

"No rule of interni tion lew would seem 
wore firmly csteblished then this rule of interprets- 
tion of trerties in the light of intent of the negoti- 
ctors. Thet intent neturally is rssumed to be steted 
in the text of the trecty itself, but it elso my be 
sought elscwhere, cither in speciric reaervetions 
attiched to treeties ct the time of signeturc or 
ritificrtion, or in interprertions, clerificctions, 
unceratrndings, constructions, guclificetions or ¢etucl 
conditions set forth during the negotirtions prior to 
the rctificrtion. Henec, it is to be expected thet in 
tny future divergence of opinions concerning th“ nt ture 
of the o; ligctions csaumed under the Gonere) Pret for 
the Acnuncicttion of War recoirse must neceascrily he 
hiG, not only to the officirl correspondence of the 
negotietions, but to verious officiel uttercnces of 
such government spokesmen fs Sir nusten Chemberlec in, 
Ml. Pricnd, Secretiry Kellogg end Senrtor Dorch. Their 


interpretrtions of this instrument will be entitled 


to the closest scrutiny tnd resrcet. So fer rs the 
_————— a Aa 


rs £ guide, we shcll now turn to stetemcnts mede by 
restonsible stetesmen in those deys. 


tinì) The United Stetcs. 
In oa speech mede on April 28, 1928, fecretrry 


Kellogg scid: 

"There is nothing in the Americen dreft of 
en enti-wer treety which restricts or imprirs in «ny 
wey tna right of self-dcfcnse. Thot right is inherent 
in every sovereign stete end is implicit in every 
trecty. Every: netion is freo ct ell times end regard- 
less of treaty provisions to defend its territory from 
atteck or invesion end it alone is competent to decide 
whether circumstances require recourse to wor in self- 
defense. It if hes £ good cause, the world will eprloud 
and not condemn ita ection." 

Then Sccretery Kellogg in his note of June 23, 
1928, addressed ta the governments invited to sign the 
trerty, efter cmbodying his own “constrections" of the 
trerty with refcrence to tha six mo jor “eons lderctions" 
emphesized by Frence rnd the British note mentioncd 
below, stotes: 

"In these circumstcnees I heve the honor to 
trensmit herewith for the consideretion of your cx- 


cellency's povernm nt D drrft of the multilaterel 


trecty for the rununciction of wer conttining the chang; s 


outlined rbhove." 

In the United Stetcs, rs is well known, there 
was much concern fbout the effact of the Generel Pict 
on the Monroc Doctrine, but dr. Kellogg cssured the 
Committee on Foreign Helctions of the U.S. Senrte on 
Decombcr 7, 1928, thrt the scfeguerding of the Monroc 
Toctrine wes covered by the fact thet self-defense wrs 
not precluded, of which thc United Stetes is solely 
entitled to judge for itself. Hc further stetes thet 
“the Agericen Governmnt hed c right to teke such 
acrsures cs it belicved necesscry to the defense of 
tha country or to pravent things thet might endangcr 
the country," rnd odmitted thet "the whola of thet 
rule would cpply equclly to every other country." 

The amcricen Geeretary of Stetc ciao srid thet "the 
4mcricen Governmnt would never ;grec to submit to 
eny tribuncl the qucstion of self-defcnse end thet no 
other Governacnt would." 

Senctor Borch stated during his speech rnd 
debrtea in the Senete on Jenucry 3, 1925, thet "no 
nection would surrender the right to determine for it- 
aclı ehrt constitutcs cn ctterck or whrt is justification 
for defense," rnd thet "the United Statcs wold hevo 
nothing to do with deciding the qui stion of self- 


defcnse with rcfcrcenec to the cCetion of cny other nection 


Sanctor Rebinson cxpresscd his skepticism 
in the mecting of the Forcign Acletions Committce 
secnting of the U. S. Senotci 

"If you rccognize thc right of every nttion 
to construe for itself whrt is cggressive wer cnd 
whet is defensive wer, you heve not eccomplished much 
dy rercaing to rcnounce wor. . ." 

Scerctery Kcllogg replicd: 

"Senctor, if I hed sterted out to define 
whit aggression wrs end whet self-defense wes I would 
not herve been cblc to negotieta a treety during my 
life-time or thrt or cnybody present here." (Gencrs1 
Peet for the Renuncietion of Ver. Committea an 
Forcign Reletions. U. S. Senate December 7, 1928, p. 16 

and we are told by Judge Koorc thrt: 

“I heve alweys' surmiscd thct Senetor Boroh, 
ra £n cdvocrte of the 'outlewry of wrr', pleycd in 
this trensaction c lirger pert then is gcncrelly known, 
especially es I observed thet in the notional campaign 
of 1928 he did not sbote his oppecls for the meintenancc 
of cn cffictive nevy - not, of course, for the purpose 
of providing the renungiction of wer with 'taeth', but 
for thc purposo of cnrbling the Unitcd @tctas to uxter- 
ciac the right of aclf-defcnsc thet hed been so amply 


sefcgucrded.™ (Hoorc, &operl to Aceson, Forcign 


“A@feira, Vol. Il, No. 4, p. 553.) 


unicas the ection of that nection were in the neture 
of cn et” zk uron the United Stetcs itself." (Congrcs- 
sionz.1 Record, 2nd Session, pp. 1268 & 1271). 

The Executive Report of the 70th Session 
U. &. Sexrto, Jenuery 15, 1929, stotes: 

"The Committee reports thet above trecty 
with the understrnding thet the right of self-defense 
is in no wey curtciled or impeircd by the terms or 
conditions of the trerty. Erch nection is free ct 
ell times end rogrrdiess of the trerty provisions to 
dofend itself, rnd is the sole judge of whet consti- 
tutes the right of self-defense cnd the nceessity end 
axtent of the seme." 

"The United Strtcs regerds the Monroe 
Dectrine os © port of its netional security cnd defensc. 
Under the right of scif-dafense rllowed by the trerty 
must necessrrily be included the right to meintain 
tho Monroe Doctrine which is a ort of our system of 
netfonel defense." 

“The committoe further understands thet the 
trerty does not provide sanctions, cxpressed or implied. 
. > » In other words, the trecty does not, cither 
exprossly or implied by, contcmolrte the use of forca 
or cocreive mcrsures for its cnforcemcnt cs cgoinat 


rny nection violsting it 


a e a 


(b) Great Britajn 
On May 19, 1928, the British Government issued 


a circular which, after quoting the renunciation of 

var as an instrument of national policy, declared that 
there were certain regions of the world the welfare and 
integrity of which constituted a special and vital 
interest for that government's peace and safaty, and 
that as their protection against attack was a measure 
of self-defense no interference with them could be suf- 
fered. It may be noted that tha regions were not 
named and complete liberty of action as to their future 
designation was reserved. The note was an interprete- 
tion by the British Government in more or less concreta 
terms of that doctrine of "self-defense" which was ax- 
pounded in Secretary Kellogg's speech. And in order 


effectually to foregtall any subsequent challange or 


quibble, Sir Austen Chamberlain in a note of July 18 


attached the unequivocal condition which follows: 
"Aa regards the passage in my note 
of the 19th May relating to certain regions 
of which the welfare end integrity constitutes 
a special and vital interest for our peace 
nnd safety, I need only repent that His 
Majesty's Government tn Great Britain accept 


the new treaty upon the understanding that 


it does not prejudice thair freedom of action in Tokyo, on July, 20, 1928, tha Jopanesa Foreign Win- 


aw 
in this respect. ister refers to the eforesnid speach of Ur. Kellogg 


It ds true that the £oviat and Persian Gov- made on April 28, stating: "You proceed ta reinforce 


arngents refused to recognize the British reseryetions, in 4atail the explanctionsa mzda by the Secretary cf 


b 2 = 
ut it mas thought unimaginable thet the British Gov State in his speech of the 25th of April," ond says: 


arnment, if accused of an: violation cf the Kellogg "In reply, I have the honor to inform 
3 


P c a = 
ect, ec ld not invoke its own interprotation of self you that the Japanese Government are hapny 


defansa drawn up with such meticulous cnre and duly to be able to give their fu:l concurrence to 


deposited with the Longue of Notions, together mith the alterntions now proposed, thi ir understand- 


the text of the Treaty, ing of the original draft submitted to them in 


(c) France 
K. Bricnd in his note of July 14 declared: 


April lost being, as I intimated in my Note 


to His Excellency Hr. becYeogh dated the 26th 


n 
The Government of tha Rapublic is happy, of Eny, 1928, substentially the same es that 


moreover, to takg note of the interpretations entertained by the Government of the United 


which the Government of tie United States gives States, They ore therefore recdy to give 


to the naw treaty vith a view to satisfying the instructions for the signoture on thet footing 


various observations which hove been formulated 


of the troaty in the form in which it is now 


from the French point of view... In this sit- proposed," 


uation and under thase conditions, the Government When, on June 17 fnd 26, 1928, Councillors 
` z , 3 


of the Republic is happy to be abla to declare TOMII nnd KUBOTA esked the Government at the Privy 


to the Government of the United States thet Council whether self-defense is confined to the defense 


it is now entirely disposed to sign the tresty . ." of territory, suggesting the epplicebility of the 


(a) Jaonn Pact to forcible measures which might becomo necessary 


In a note handed by Brron TANAKA, Giichi, án Chino nnd especially in Manchuria snd Mongolia, 


to Ur. Edwin L. Neville, Anericnn Charge d'offeires end whether it world not be more prudent to be re 


explicit in those matters ns Grect Britein, the Gov- its reply to the Amuricen Government, tharefore, 


ernonent's cnswer was thet self-defonac wre not limited the Imperisl Government added its understonding 


to tho defense of territory, but extended outside of that the Pact did not deny to any independent 


the territory. The protection of rights end inter- nation the right of self-defense, and thet it 


ests ‘in Ennchuris end elsewhere by forcible means woa not in ony wey.in conflict with the obli- 


was sufficiently covered by the fact that self-defense gations to guarnntoo generel nesca under the 


w:s not precluded by the Poet. And thet fsct is Legue Covenant and Locarno treetivs." 


clerly stated in the Report pf the Privy Council con- Thus it my be omphasized that the Forcign 


cerning the General Pact, edopted on Juna 26, 1929. Minister's explanations in the Jnponese Privy Council 


It states: Yogarding thu natura of sulf-defanse were substantiolly 


“Upon receipt of the proposol meda by tho seme as those made by Secretary of State Kellogg 


the american Government, the Imperiz1 Gaovern- to the Unitad States Senate. 


ment adopted tha brorder interpretetion thot the Governments, of course, do rot maka these 


operations of n2tional self-defense ware not declerations ond reservations cs idle gestures not 


sonfined to uctions to be taken for defending to be taken seriously. On the contrery, they consti- 


the torritary of our own country, but extended tute tho fronk ond honest avownls of the govornments' 


ta actions which might ha adopted by the Empire understanding of the obligations contr-cted. They 


in order to anfoguard its vital rights cnd constityte on inherent and essential part of the treaty 


interests in Chins, aspeciilly in tho regions obligations os if they hed been writton into article I 


of Manchuria and Mongolir, but regerded it os of the Fect. 


more opportune to refrain from making such o In view of tha declarations made by leading 


declarction on this occnsion, It rlso adopted atateamen, and especially those of Sucretary Kellogg 


tho view thet it wos not in conflict wih the and Senator Borah te the American Senate, 1t wea op- 


Covonant of the Lungua of Netions end Loenrno paront that thu intention cf tha Contreeting rartias 


trantios which guarantee ganaral peace, In Bare 


(1) Thet solf-defense was not vrecludec by 
the Trarty, 

(2) That self-defensa wos nut confined to 
tha defense of territory, 

(3) That self-defense comprised tha right 
of sny nation to taku such aaasvres cs it believed 
necesser’ for the defense of the country or tó prevent 
occurrences thet might undenger the country, 

(4) That the nation resorting to mensures of 
self-defense was to be tha sole judge on tha question 
of self-dofense, 

(5) That the question of self-defansa as 
not to ba submitted to ceny tribunel. 

(6) That no notion should heve nnything to 
da with deciding the question of self-defense regard- 
ing the action of eny other nation unless such nction 
constituted an attnek on itself. 

It is true thnt in the United States ur. 
Kellogg snd others denied thot thera wore “::mandnents" 
or “reservitions." But it is bayond rny doubt in the 
light of tha recerd thet what they meant was that the 
prior declrrotions of the signatories could not bea 
callcd “amendmunts" or “rescrvetions" for they were 


“intercret: tions" of whet was meent by the Pact itself, 


taking nothing out of it. Thot the United States Senite 


T.a Cniaf of Couns] acrits that tnatext of 
the pact doos not use the word “crine" (racorc, p. 417), 
aoa incsea not only the text but tha entire oaliber?- 
tions f211 to revcal any such idea. Tic league cose n- 
tiog of “senction"” was, as was “ell knon, anatic 7 to 
tn? Am2rican Secratary of State. The Ciilef of Couns., 
hottavur, osserts that the signatories mace an arer:saiv: 
gar “Allegel" (racorc, p. 417). Tne dulcet tərz 
“agersssive var" as will ba shown later, is amorphous, 
jlusive and indefinoble. But it my ba grantac tht a 
non-dafoansivu var acnitted as such by tha b2lligersnt 
who wagas it is illegal und2r the pact. Tna Chi-r of 
Couns31 then ageclsres that it is an intirnational 
“crima." The learnea counsel's logic is beyond our 
coepranension. To us iaa fact that tha contracting 
bartias tc a tresty hove agrace to maka illegal a war 
not considorud as salf-dafanse by the belligoront cocs 
not make violation of thc traaty a crima., It may baa 
breach of contract or a tort, but it is not n crirc. 
Eor can an agreamznt to make a thing illegal convoy of 
Atsslf ti-t tha taing is a crire? 

Wa dosir: to draw particular attcntion to` 
ths well-known nrinciple in tha intarpretatirn of con- 
tracts, that thu peracount rule is to ascartain the 


` s z supposed tint it 


42,171 


ratified the Pect on tha seme explicit ungar standing 
is shown clearly by the racord. (70 Congressional Hacord 
1730) 

By tha Kellogg Poct the parties renounced 
war asan instrument of national policy end plcåged 
themselves to settle all diffsruncts by nuaceful nego- 
tiation, In the light of these interpretetions, how- 
ever, this was nct done without è cleer and definita 
prior agracment thot each party should interpret thu 
cngogement for itself. 

It may finally be noted that the United States 


was pnrticulerly concetned- with Centrel ən South 


Americas and with her Bonsce Loctrinc, Great Britsin 
with certcin unapacifiud regions, possibly including 
Belgium and the borderland of her far-flung Empire, 
Franco with the Rhineland end the Locarno Jroatics, 

and Jnpan with her neighbor China, particulerly the 
regions ef Manchuria ond Hongolie. Thair common un- 
derstanding wss thet cl) forcible mansurea which might ” 


be. nucessary to be token by tham werc coverad by netiona 


eulf-defense, of which they wete thu. sole judges rhich 


wes nover intended by the signatorics to be reforred 


to any tribun: 1, 


42,173 


was the ittention of the parties to any of tha con- 


tractual instruments referred to in this casa tnet a 
breach of their t2rms would involve the liability of 
inciviguals to arbitrorv penalties? If thay had minnt 
so „ould they not hava saia so, and would they not vu 
proviced ap*ropriate ané graduated penalties and pro- 
cooures to suit so novel a case as the infliction of 
penzitias on public officials? 

It is true that since the first Worle ‘ar 
cortain intsurnational lavyers anc publicists founda tha 
roed to world peaco in the administration of collactiv. 
sanctions to on "oggrossor" state. They have vigorously 
conbattad tha views of the orthodox school wich found 
the road to perce in the strict obsatvanca of tha rul2s 
of neutrality and the consequent localization of forca 
and anarciy. Ths formar andeavored to anforca tha 
sanctions proviaud in the League Covansnt and implam3at 
tha Kellogg-Briano Treaty by c.ocdifying tha previiling 
rulas of noutrality. The latter attampt sas madz at 
tho maating of tha International Law *ssociation in 
Dugapust, Suptamb:r 1934, at which thu wall-known 
"Budapost Articlus nf Interpretation" were drasn up 
aftr z discuasins of tha legal consequences of a bric 


of tha Pact of Paris (Int2rn?tional Law Assnctation, 


ee an eae aAa 


bres HRS & 


2936 2 sindlar, though not oxactly tha soma, attompt 
aaa been ando by n group of American jurists snd the 
rosult of thoir stucies was ambodied in tho "Draft Con- 
vantica on Rights end Dutias of States in Caso of 
Aggragsion,‘ eublishac in Octobar 1939 by tha Amorican 
Sociaty of Inturnationnl Law, as part of tha Harvard 
Rosaazch in Intornetional Law. (33 A.J.I.L., No. 4, 


suppl .ront soction.) Tina Bucapast Articlas. of Intar- 


‘pratation were intandod to bu a statament of tha axist- 


ing stata of tho lew although tho soundness of that 
interoratstion was a subjoct of haat30 giscussions 
(a.g., the ciscussion of tnc Budapast Articlos in tho 
British Parliament on Februnry 20, 1935, Vol. 95, 
H.L. Dab., Sth Sorics, Gol. 1007 ff.), although such 
an intorprotation is of courso not binding on tha sig- 
natorios of tho Pact of Paris. Tne Draft Convention 
on Rights and Lutias of States in Case of Aggrassion, 
on tha cortrery, apcoks go lego ferenda (p.828). It 
waa svoncdly nn acadomic attompt “to augge¢et o possiblo 
futura duvclopmant of the law rathor tnan the law now 
in forca" (p. 826). It ia also steted: 

"Tho considarations of tha Draft Convantion 
on Rights aná Luties of States in éase of Aggression 
ruvesied fundamental diffarencas of opinion rogarding 


ths eenoral organization of tha draft, its undarly‘ng 


force has bocn in violation of a logal obligation not 
to resort to such guans and whero such violation has 
baan duly datormined by a procedure to ahich tha 
laubraaking state has praviously agreec. It 1s not 
dasignod to indicata any opinion for or against a 
system of "collective sacurity,” nor to "implemant" 
any spacific traaty such as tha League Covenant or the 
Pact of Peris, nor to entar into the fielc of "just" 
and “unjust™ war (p. 825). 

It way also ba noticed that in considoring toa 
lagal consaequoncas of war in breach of tha Pact of 
Paris or war of aggrassion, no idoa of punishing the 
individuals rosponsibla for such war was oxpressed 


by thosa jurists favoring colloctiva sanctions who 


participatad in tha prsparation of the Budapast Articlag 


and tha Draft Convention. This, wo aubait, is 
practically conclusive on the quostion of tha attituda 
of contumpornry thought. It repudiated tho criminal 
liability of individuals altogathers it mvor even 
discussed such a thing. 

Fror tha foragoing it is cloar that tho argu- 
mant which tho Chi.f of Counsal prasonta fails to sub- 
atantinta his conclusion thst an aggrassive war has 


bocone a crima in inturnational law by custom racogniza 


theories, ene a nurbor of tha soccific rulos and srin- 
ciplas svt forth tharain. Tho rasearch neverthsloess 
prascnts it, without any implicatinn that tna draft eas 
publisaad reflects aven a consensus of the macbars >of 
th: Advisory Lonsittea, hoping that its debates upon 
tha groblaz may ba continued among scholars throughout 
tia vorlé “ith a viow to the further clarification of 
tha subject" (p. 827). 

Jnathor or not one agrees with the contants 
of thu Draft Convsntion, grast rospect is certainly duo 
to Professor Phillip C. Jassup ana membars of tùa 
Advisory Corpittes for having pursued dispassionataly 
tna stucy of "a subfact smbroiled in political con- 
trovarsy and emotion," and "not axfected by momantery 
currents of diplomacy, enthusiasms and prejudices." 

It may ba noted particularly that naithar 
tho Badapost Intorpratations nor the Lraft Convintion -- 
both curteinly pro¢ucts of the school of collactiva 


sanctions -- suggosts thot a breach of tho Pact of 


Paris or "aggrassion" constitutas an inturuationsl] crime. 


Inéaed the latter makas apologies for tno choics of 
tas word "eggrassion" which has acquired a "psycholo- 
gical fringo" (p. 847). It also says thst the purpose 
of the Lraft Conveation 1s to dof!na lapal ralation- 


shins betwo:n statis in cases hera a rasort to arawd 


42,177 


Tha Chisf of Counsol quotus from Lore ‘Iright's 
articla on “War Crimes anc International Law" as 
cvicaney that his conclusion meats with tha approval 
of students of int2rnational law (record, pp. 418-419), 
Lorg Wright ia carteinly a vory distinguished jurist 
ana his idaas ara ¢p,titled to great raspect. But ha 
is not a worle lagislator. In this article he is, ve 
supposa, spvaking not os a judge, but as an advocate, 
avowedly sriting ex parto. cs ho is perfectly antitled 
to do, in support of his government's thesis, His very 
positiva contantion certainly does not rapresant the 
consensus of jurists vorsed in tho law of nations, ynich 
alone ~~ not tha policy of governments nor the views 
of thair avowad advocates ~- con be raliod upon by a 
tribunal, national or international, regarcing th3 
quastion voothor an intarnational custom oxists cnn- 
corning this ratter. "Ono swallow does not maka a 
suamars" 

3von if Lora Wright's thasis ware to bs an- 
dorseac by all contamporary stucants of international 
law in tha yaar of graco 1948, which ts essuradly not 
tha casu, snd if intornational lav had rapidly and 


basildoringly transforned itself during the war, of 


which we wera unatarc, it $s palpably ex nost facto 
thos; nev3l rulos to tha 


accuacd at tha dar. 

THE FR&SIDENT: Apporently Lora Wright ia a 
partisan. That is your view. But the poopla you quota 
as favoring your viows ara not partisans. 

LR. TLEAYANAGI: In order to prova the thusis 
tait aggrassiva war is sn intarnotionol crime, tha 
Cnief of Counsal relics not so much on international 
ngraamints as such, shich are obviously insufficiant, 
as oi ta: custom af nations. It my, however, b2 
noticoad thet int.rnational jurists speak of a custom, 
can a clu»r and continuous nobit of Going cartain 
actisns hes grown up undor tne aagis of the conviction 
thet tues: sections ara, accorcing to intornational 
‘lav, obligetory or right (Oppenheim, Intarnational 
Las, Vol. 2, p. 24). Articla 38 of tha Statuto of 
tho Porganant Court of Intarnational Justico montiona 
aa a sourca of tha law of nationa “international 
custon, 28a ovidanca of a ganaral practice acopt2d es 
law." Tho drafting of the phrnsa may bo inelogant and 


opun to criticisa, but it is amply clear that in ordor 


to shom thst on intornational custom binding on all 


stotis ozs grown up, a genoral practica as aall as 


tha opinio nacossitrtis must ba orovaa. 


Voguo ond oft:n rhatorical daclaretiona mada 


an g—tetencetion,) _asaceblics nnd in troaty preagblos arp 


fggrassivo Yar 19 a Juridical Concept. 

Another serious aifficulty with the thasis 
praaontid by tha prosacution, thet aggroasive war is 
an intarnational crima, is that tha terrs “aggrassion" 
and “aggressor" nara too vigua to ba dafinad. 

T:ko, in the first place, tna simpldst 12x1- 
cogrephic cefinition in dchster's Lictionary cited 
by tha Chisf of Counsel: 

“z first attsck." (Record D. 419.) Tha 
aggressor is ona who firos tho first shot. "4% cannon 
saot is a cannon snot," saya Briand, anc “you hear it 
and it often lanvas its tracus." So you ccn. Tunt 
is, howavar, a physical tast; it has no nocasanry ror?) 
or juricical connotation, nna vou would ba raquirad 
furtaar to distinguish just fram unjust aggroasion. 
Sava Judga Hodra: “Although aig$ions shen thay go to 
aar alesys profass to rapal ovart acts yat thay fra- 
queatly oc not go to wer nn account of thom; but 20 
assurance of nassocinto forca -muld nacussarily incraxsa| 
tnair preosnaity to co ao. Moroovar it is notorious 
tart ovurt acts -ro somoticas craftily provoked for 
tha purposy of justifuing aggruasion” (Moora, ppu-1 
to Autson e Foriign iffairs Vol. II No. 4, p. 968). 


il ta ajturnati 


suraly not cnough, “le must look not only to tha animus 
but to tha corpus, a ganoral practice of nations. Tna 
prectica of nationa, howover, contraGicts tha thosis 
taat an ageroasive war involves criminslity either oa 
tha part of e rasponsiblo stata or on tha part of 
responsible individual membars of a state. The invasion 
of Ethiopia by Itsly waa regardac as en “aggressive war" 
by tho Laaguo of Rationsa, but the only sanction icposad 
by thet bocy maa ec xnomic sevarence.: And no ona sug- 
gaatad the crigiasl puniahoont of Italy, to say nothing 
of Mussolini and hia cabinet, Tha invasion of Finland 
by Soviet Russia in 1939 was stigmatizad by the league 
as a war of aggriasion but tho only stop takan was 
axpulaton from mambarship. Thara was no thought of 
criminally punishing the Sovist Union or its political 
or militery leadors. 

Laatly it muat amphatically bo atated that in 
tats triel tha guilt or innoconea of tho incividual 
nccusasd and not thst of the State of Japon is tha issue. 
Tas twn arc antiraly diatinct legal questions. Tha 
Chif of Counsal failod to prova eithar that triatias 
hava baan antered into or thst a custom of nations hss 
baan astadlishoc, by virtuo of which individual: uthora 


of an aggr.issivo war aro mcn punisha»le; which, it 1s 


_enafiacatle subnittad - fnt7l to th» prosccution's ! 


dufinition, “an unprovokoa attzck." But what nocarn 
nationa go to wer without any provocation? Woule tha 
opuning of hostilities by Japan on Lacember 8, 1941 
fnll under tha dafinition? It apnarrs that some high 
public officinla outaide Japan thought cven prior to 
tho aroistico that thera was considerable provocation 
ang tnet to cany it roula ba a travesty of history. 

Judge Noore continues: 

"s . « the taking of 1 forciblo initiative 
may ba .na only marns of safaty; and tha iaportenco of 
thia osrincipla is nocassarily annanced by tha insis- 
tence of notions or groups of nations on maint>ining 
praponderanca of military ponor. Portugil actad on 
thia principle añen, in 1762, tho combinad foress of 
Franca and Spain wero hovoring on her frontiora." 

(p. 568.) 

Tako, in tha second placa, tho dofinition alao 
eitad by tha Chiaf Counsal: 

"Tha nggreasor being thnt atata which .goas 
to ver in violation of ita plodges to submit the rattar 
of diapute tn pooceful suttlenant, having alresday 
ogroce te do so." (Racorc, p. 419.) 

An obvioualy imparf -ct dofi nition, sinca 
tnhuru nra infinita possibilitios of aggraasiva urr 


it izroras 


also tin possibility thet a natien, whith has .groad 

to arbitrel proc:.ssus, may find it nacessary to exurt 

yarlik. ifforts in solf-dcfensa; ang furthar ignoras 

‘tho possibility that thera my axist no disputa, but 
. sLaiply a surious senace. 

“oula or ould not the dsfinition justify the 
lencing of troops to prasurve order in 1 disintagratad 
st:to as hrs oftsa bcun aon? in Baxieo, South American 
rapublics end also in China? (Herbert Arthur Smith, 
Grazt arit dn ane th: Lew of Nations, à selection of 
Locununts illustrating the Vias nf the Governmant in 
tas Unitod Eingcom upon matters cf International Law, 
Vol. I (1932), 3:ction 2 (Disorganized States), 
pa. 18-30.) 

‘Sas or ues nnt tho United States an aggressor 
wnan d£uoricen foreus suddanly sgizad and occupied Vare 
Cruz in 4pril 1914, in disrogare of thu Treaty with 
Haxico of 1848, which oxprassly providod that naither 


perty sheulc rasort to forc: bofore trying peaceful 


Migatintion, ana 1f thet shculd fu1l arbitration? Or 
aca tin. Gispntch of dritish troops to Chinn in 1925 
without recours) te the methods of suttlament proviaed 
by tas Lunguu Covanant an oggrassion? (For thu cufensa 


of its lugęl position by the British Government on thts 


abowa, arc, of coursa, wis: anough to abstain fron 
Gofining “aggrassion“ oxcapt in a formal any. The draft 
sys: 
"(zs tha term is used in this Convantion) 
“Pggrassivn" ia a rcaort to armod forca by 
a stœtə hən suc: resort hos beer culy datarninec dy 
a zens aich thit st te is bound to -ccent, to consti- 


tute * yiolztion ef 2n obligation." 


Sir iustan Chambarlcin to the Secrotsry-Genara 
Languo of Nations citad in Sgith, Great Britain and 
tha Lav of Nations, pp. 25-29.) 

43 naad not cowall on the many attempts ^at 
Gufinition, short or long, which hava not basn cits 
by tna Chief of Counsel. Tha longest, as elaborated 
by tas Soviet Governmant has beun charnctarizoc as 
laxicogrephie rathar than lucid. Tne shortast, liks 
tho Franch propos71, "tha prasence of troops nn tarri- 
tory not thair omn," cnused Major General Fuller to 
daclara that hoavar thought it out nust have baan 2 
lunatic cr a hugorist, Thay nll failed, bociuse thay 
wara attarpting to dofina tne unéefinabla. Did nət 
Sir fustan Chanbarloin say: "I, therefore, remain 
opposad to this attompt to define tho nggrossar Yecrusa 
I beliova that it will ba 2 trap for tho innocant and 
a signpost for the guilty." And éid not Sceretary 
Kallogg, st tho tice tha Kellogg-Brinand Treaty ms bein 
disoussaa, objoct on that vary ground, to tho Franch 
proposal liniting the scopa of an anti-war trarty to 
wars of sggrassion? (Kellogg, "The “er Pravention 
Policy of thu United St-tos," in A.J.I.L., Vol. 22, 
No. 2, p. 2&9.) 

The authors of tha Iraft Convention on Rights 


ana Duties of St*tas in Crs2 of fggrassion, pentionad 


Ta. Draft Convntier, =s staty’ sheve, spucks 
de lec: forence only. It will Se rand hore? thet 
und.r th Pect ef Poris, the signctcrics irplicitly 
rosurve’ 2 mice mervin of sclf-dufense, of which thu 
State resorting to sulf-lJcf.ns. was to bu the solu 
judas. They were not then minvu’ te sllow any other 
strte or ony crour of otlicr strtus or ny intetnatinn=1 
bndy to Ceturninu whuthur the unploynunt ef arpa force 
wes nace "ss en instrununt of natinancl celicy” or in 
s:lf-cufunsu. It wes ons of tne ovjects of the Dreft 
Convention to covliorstu this stots of th. law. By 
the Chertar of thu Unituc Netinns the Security Council 
wes investu. with tha nower of Cucicing on questions 
of ceereasion., Hovauver, the intyrninadlu ciscussion 
in thet cugust baty concerning ths unaninity arinciplu 
an cevurnine its “veisicns, incicstus thet any Cucisior 
on ez ressian woul’ be likuly, in tha mrusunt stetu 
of inturnztinneal 2ff2irs, to bu notivated soluly by 
2 politics] alignnent against a 2articulrr stete or 
atetes. It intientes “lsn the inhurunt laritations of 
thet unal coneattion of worle nuncu which cnvisazas 
thy abolition of srmed ecanflict hy ccking uvory wor 2 
worl’ war. 

At any ratu, thu provision in thot chertar 


brinrs us nu nurrur to 2 dufinite ImowluZse of what 


BEBS YUP Ss 


"opercssion" is, 

Judge Hanru says! 

"As uxpuricnes hos conclusively shown thot 
th. attemst to ducidu ths quustion of thu cn rossor 
on first eppusrance is ruckless of justicu, au must, 
ualass our purposes ar. unholy, roly an en inpartisl 
investigctinn of thu fects. But this tckus ticu. Thu 
fisserbly of the Leaguu of Netions cssunu. jurisciction 
of the Sinn-JIepenesu conflict on Suntccbur 21, 1931, 
th. repart of the Lytton Carrissinn w-s signed ct 


Puiping, Chins on Sertunbur 4, 1932; thu assuntly 


adoptu thu rupert of ita mm coorittea on Fuhrurry 17, 


1933. Tha cetusl tim coveres ty thy aracuucines 

was sev.ntucn ranths cn’ evan thun è finsel conclusion 

wos not ruscbic." (Honora, fa-ucl to Rucson,».27. 568-9). 
£n? tha Kutort cf th: Lytton Counission it- 

s lf s-ya in thu conelucin= chantur: 

“It rust be ~ppsrunt ta wvery ruscur ^f ths 
Prucudiny Cha-turs thet tho issuua iavolyo.. in thia 
conflict aru net es simlu ss thuy rru of Sun rupre- 
auntaud to Be. They ere, on thu enntr-ry, oxzcnadingly 
cam liatu) cn” only sn intimatu knovledse of all thu 


facts, 23x11 of thuir historic:l backgroun':, shoul: 


entitlu snyon: tn uresa 2 cufinite opininn upon thun. 


| This 1s not = cas. in which any emntry hes Cuclrruc 


rentily te rroneunce¢e without deina subjuctec to the 
charu of inse dizit. if not of sudseurvicncy to notulcr 
-rejutieus or of = uilful treovusty of history. AZTU- 
sian is, sftur 211, c rzttur of opinion. To hol e ran 
2 “curturer™ beesusu you 2iffer froo hir is to kill 
hic with 2 word, And it voul- cortainly bu the haisht 
of injustice tr brand ec stctesrcn os 2 ericinel zn 

- felan for thy ristakes he miyht rew in his nolitical 
Cecisions of thu mast culicatu lint. 

Equity -- cn? netursl lru --.is c rocuish 
thin-, if net in civil justicu, st lusst in that 
exstugory of crinincl justicu which is closely rulctec 
to politics, n=tional or inturnztional. If wu nivu 
up thu dufinitinn of cgupassion sn levu thu matter 
entirely to c trituncl to lucidu in uech ecse whether 
2 perticul-r usr wes eszrussivu or “ufunsivu, its 
ducisinn, without ony russuru to cbicu by, is likoly 
to Le awyu) by conturperary politics] prujucicas. 

Zor the tern © encresecr® liku “4évaricen Imericlisc” 
oar "Rot Imcrinlisn™ -- ia 2 vitugerstivo opithut, 
often etployu’ in intern-tions1 politics Doruly with 
2 viou to stimetizinz r politics] opnanunt cs 2 
crrish in thi ayua of thu werld. 


In view of thu trucucing eonsicerctions, Wu 


unr nn another country without previously uxhcustin; 
thu opportunitius for concilicticn proviceé in the 
Covunnnt of thu Luscuu of Netions, Nuithur is it c 
sinl esse of the violation of thu frontior of anu 
ensuntry hy thu erre forcus of 2 neinktoring country, 
beenusy in Menchuric theru cra mony fuaturus uithout 
an exzet parcllul in othur zarts of thu worlc." 

It rzy clso de notet thet uncer the cetucl 
stote of inturnationsl worl’ or7zenizstinon in the first 
holf of tha tucmtieth century, surious >roblens coan- 
fronted >11 conscientious stetascun regorcinre thu 
scou of nation2zl cuthority to act in what they con- 
Cuivet to *u mecussary sulf-cufensz. Was that not 
the rucson why tho statusun of Smericc, Gruat Britrin, 
Freneu cnc Jenan mace conprehunsiva resurvetinns in 
sirnine thy Rulloge-Brisn¢é Tructy? It ory be that thu 
Kitleritu wars prusuntu littlu <ifficulty to the 
Nururbur, Tribuncl ruccrsing thoir "crzrussive!! 
charactur, for thy racaon th>t thuy waru cotmencac 
by thase whe cic not thucsslvus buliavse “hat thuy 
wera in irmacinty Caneur of buing attecka! by others. 
But “.es not tho rucors of this tricl clusrly show 
thet theecsus ofGurrminy ont Jepen cru quite cifferent 
in this an‘ nthur ruspects, anc thet en “errrassive" 


ar "Cafundive™ chercetur of Jopcnusg vor esnnat 40 


not the law ^s it is but humbly submit thet thu 
propesition oucht not to bu the lov. It rry et first 
sight appeal to uninformuc an| unrefluctive nincs, 
but when ecrufully consi“ure. it is sion ta bu £ 
juricdcsl arincinlu which will net vork vithout Coing 
injustice. Its practical cpplicstion coul: not but 
tu such thet thu renerrl public puts thu iczrussion, 
nat thrt ron? iss buen canquurec >but thet Bulwer'a 
dictus "Errth's law: tho conquored is trong" ranains 
ever truu. Its anglic: tien wuld’ be e nost canqeroua 
precucunt for futuro victorious sczrussors ton uxnlait 
acoinst their victizs. Yo submit thet it is e sauto- 
juristic Seectring chieh shoul! te uxclecuc fron thu 
holy prucincts of thu law of nations. 

TAN IN VIOL/TION OF INT.RN TIONAL LAN, TREATIES 
ETC. 

Nuxt, thu C tuf of Çounsul Jucls with the 
so-erlluc "Critus agcinst Peces" rolativu to tho 
ficnnin-=, 2rencr-tinn, initiation, or weving of usr 
in vinl-tion of int-rn-tiensl lsu, trestius, efroununts 
an2 cssursancus. 

Pu cru tals thet "horu the lw is wull suttled 
rn! hea “eon enforeuc for fenerations” (Rucorc, 3,420). 

When it wes atcted by the American Sucrutcry 
af Strtu ct thu tiru ef th. making of thu Kullacg 


Pact tht tho limits of self-dufeunsu havu “uon 
clearly dufine.. by countluss pruccedunts, stucents 
of intern tinnzl lew rerarkes thot it would be interest- 
inz to knew want these countless prucucunts were but 
their curiosity has nuver bean gratified, Sa whun we 
arc told this pərt of tiu so-callaoc “Crinus azcinst 
Peace" is well-settled an} hes buun enforced for 
@-erm-Trations, every student of intern:tionel law will 
rub nis eyes snd lorent his profound ignorcnes. 
Intuern-tionsl law snd treaties nucht ta bu 
observed, Na sensiblo persons, inclusing 11 the 
recuse’, will ceubt that. Tha Chiuf of Counsel asks, 
“Do these accusec contun that those (i. e., truaty 
: stipulations) ora enpty words?" (Nucar.: p. 422) 
Of crursu not. It is most unfair to cttrilutu to 
thu ceeuscee poral dupravity nf such a low leval es to 
‘think thst 2 nation ney disrucarc.internrtionzl law 
ane truatius, Truu, nations ney in 2 pertdieular casu 
have 2 differunt intureret-tion of intcrnationcl low 
and trestius, an. somutisus onu nitinn my ettributu to 
thu other party 2 bresch af thu law er of thy 314 thtud 
word, But thet is & retter which sucht to nè coule 
bu decidat hy sn inpartisl triħunzl. If c rulu of 
femral intari tional law ar any drovision of n truaty 


1s vinlitcc, nonoly Cauhts that it is illesal. But it 


—— eee 


AF ELaAnOO’ SESSIO! 


The Tribunal met, pursuant to recess, at 1330. 

LANSHAL OF TiiE COURT: The International 
kilitary Tribunal for the Far East is now resumed. 

ThE PRLSIWENT: Doctor TAkAYANAGI, 

DH. TAKAYANAGIs I continue on page 76. 

It nsy be noted that the above-mentioncd 
Draft Convention of 1939 on “ights and Duties of States 
iu Casc of Aggression, coutains the following passage 
dn onc of its comments on the text: 

"(1) The Unitcd Statcs is a party to the 
Third Hague Convention af 1907, «hich, in Article I 
provided that hostilities mist not commence without 
a previous and explicit warning, in the form either 
of a reasoned déclaiation of var or of an ultimatum 
with conditional declaration of war. The United States 
goes to war rithout issuing an ultimatum or declaration 
of war; tha United States has not committed an 
‘aggression! within the meaning of this Convention." 

"(2) Japan is a party to the Washington 
Hine-Powcr Treaty of 1922, which in Article I provides 
thot, the partics will ‘respect the sovereignty, the 
indcpendcnec, nrd territorial end administrative 


integrity of China.' Japon, without justification, 


is a long way from preneuncing a natinnel section ta bu 


illegal ta the emnduming ss ecri-inzl, ^ni canitelly 


sn, of th. indivicusl lusters of 2 notion thet 
initicted such an action, Every civilizo nction docs 
nat treat every brusch of 7 controct or every tart os 
c crime. 

Tie Chicf of Cornsel particulcrly cites 
He guu Convention III zs ca exsaple (Record np. 421). 
We sh-ll not rupect here what bes been scic before. 
Evin -llowin- for th..roacnt th-t its viel«tion is 
illut-l in 2711 ersus, it Ceus net constitutu 2 crime 
on the part of intivicusls rusponsi^lu, 
of “eritus against vezeo" in viol tion cf tresties bas 
Never teen known tr the lew ef notions. The thesis 
wes, os statud before, rejects. cs untenable at the 
Versoilles Confurencu, Th: la: is suttlec inc 
Circetion contr-ry to whet thu Cadet of Counsel cssurts 
it to be. Of erurse the recused did nat "know" that 
their rets were “crdminsl" as tie Chicf ef Counsel 
allogus (Rueerd p. 421), for cveryonu “Imuv" thet they 
Were nat crizinsl st -11 in the lew nf nations. 

TE PRESIDENT: Wo will sdjourn until helf- 
past one, 

("herauron, `t 1200, © reeuss wes 


PCERE 


conquers and anncxes Chincse territory; Japan has not 
committed on "aggression" within the meaning of this 
Convention." (page 896). 

This mcans that the authors of the Draft 
Convcntion who proposed dg icre ferenda to clothe 
"aggression" with certain legal conscqucnces unfavorable 
to the aggressor determined as such by procedure to 
which such stete hes given its previous essent, did 
not regard war mcrcly on account of being in breech 
of treetics such as thc Third Hague Convention or 
the Ninc-Powcr Treaty as constituting such "aggression," 
It also imalics that even jurists of thc sanctionist 
school curtainly do not go so far as to hold the broad 
proposition allcgcd by the Chief of Counsel to be the 
scttlcd lew, nor do they propose under the suggested 
regime to impose criminal punishments on individuals 
responsible for initieting wer in breach of such treatits. 

THE PRESIDINT: Dr. TAKAYANAGI, I want you ta 
exnlain something that you have already said. 

At page 63 of this address, you refer to Lord 
Wright in these terms: ", . .he is not a world legislator 
In this article,” to which you were then referring, “he is 


we suppose, speaking not as a judge, but as an advocate, 


avovedly writing ex parte. . .in suprort of his gcevernment!'s 


son have 
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DR. TAKAYANAGI: If I ar not mistaken, Lord 
Wright was connected with a War Crimes Commission. 

THE PRESIDENT: So was I. He represented the 
United Nations. 

DN. TAKAYANAGI: That was the basis. He was 
not sitting in a tribunal, hearing both sides of the 
case and deciding what is the law, and that information 
is the basis on which that passage has been written. 

THE PRESIDENT: He was not writing as Chair- 
man of this Commission. He was expressing his view as 


a lawyer; you know that. 


Lord Wright is a member of the House of Lords. 
He is a law Lord, one of the highest judicial positions 
in the British Empire. He is a great lawyer, one of 
the most respected in the British Empire, and when he 
writes an article he expresses his personal convictions, 
ard I am not going to let you challenge his convictions 
or cast aspergions on him in resnect of them. 

You «an attack his arguments, but not his gcod 


faith. You have not attacked his arguments; you have 


attacked his good faith. 
But for the fact that the majority of the Court 
vant to hear you, I would not listen to you. 


Dik. TAKAYAUAGI: ay 1 speak -- just say a 


i ord? I state that Lord Wright is certainly a 


LURDEN 

Next, “c ere confrontid with an cxplenntion 
by thc Chicf of Counsel of the strange cherge in the 
Incicto.nt thet the aceuscd Pre guilty of muricr. 

The Chicf of Counscl orgues thrt in civilized 
courtrics ter intentionel killing of n humen being 
without legrl jJustifjertion is murder, citing the 
Jrpencse Criminrl Code (Rccord, pege 425), This mey 
be rdrittid, nith the grave qualification thet an 
illcgrl killing is not necessarily thc cepitel crime 
of murcer cven in Greet Britnin or the U.S.A. It my 
be r mere mansleughtcr end cntril only p ronth's 
imprisonment or n finc. And in com jurisdictions 
honicidu is never capital at all. Thin he seys, "In 
the case bifore us, the dceths all occurred es n result 
of belligeruncy of war, rnd since the wrr wes illcgel, 
ell the natural pnd normel results flowing from thc 
originel ect nre mlso illegal. This is cvon true under 
Jopenese Lew" (Record, pngc 425). 

With respect, we cannot follow the logic of 
the Chicf of Counscl. He bugins by using the embiguous 
caithet “illegel," mening “illcgel by the Lew of 


Nations," nnd thun crroncously uses thc seme word to 


morn, “illegrl + ith rl} the consegqucnecs end accorpaniocnts 


of rcts dillcgrl by municipal lav." 


distinguished jurist and entitled to respect. 
If .I am not mistaken, he was connected with a 


gc verrment organ and defending a case, which a lawyer 


is perfectly entitled to do, to present one side of the 
case. 

THE PRESIDENT: Lord ‘iright never acted as an 
advocate as Chairman of the United War Crimes Commission 
He acted as a judge throughcut. 

DR. TAKAYANAGI: If ny statement is wrong, I 
shall withdraw -any pert which may appear improper to 
the Tribunal. 

TkE PRESIDENT: Well, I understand you with- 
draw the nart to which you refer because you are wrcng 
in believing that Lord Wright was an advocate at any 
stage in this ratter. He was not. 

DR. TAKAYANAGI: Thank you, 

THE PRESIDENT: Proceed, please. 

DR. TAKAYANAGI: (Continued) 


Asn mmtter of fect every student of the 
low of netions is nWorc that this is not so in 
international law. 

It is the consensus of dntcrnztional lawycrs 
thet cvcn if war is commcnecd in brench of internationad 
law or trenties, nevertheless n state of wrr coms 
into being rnd both belligerents heve e right to be 
protcctcd by the rules of war, 

Professor Lawrence cites nn oxtrem cose 
of pn atack mede without provocation and nithout 
any previous diplom»tic negotiation, rnd seyss 

"To attack another state in n period of 
profound peace, without having previously formuletcd 
claims end endcavored to obtain satisfaction by diplomatik 
means, would mount to an act of international 
brigandage, and would probably be treated accordingly, 
But the state of things set up by such abominable 
mans Would nevertheless bo war, end both sides would 
he expreted to carry on their operetions pccording to 
the laws of war." (Lawrenec, Principles of 
Ley, 7th edition (1925), revised by Porcy Winfield, pege 
323) 

It is true thet pirates ere punishrbic ns 
criminals nerinst nll menkiod, But printcs act without 


nny nuthorizetion from nny government, nnd it 1s strange 


lcornirg to trent rumbers of tht reguler forces ecting 
vith the evthorizotion of the govornment or persons 
politicelly responsible for the commencement of war 
es murdercrs simply beceuse the war wes ollegedly 
commenced in an illcgel monnar, 

It my be notcd that within a State, n 
Scll-organiz.d community, pcrsons who plan, prepare 
tnd fnitizto civil wer er. clearly acting illegally. 
Hunicipeid lew naturally trerts them ns guilty of high 
treeson. but it normlly treats them es politicel 
offenders, not as common "felons" or es murderers, 
end the Inw of nations excludes them from cxtrrdition. 

The Chicf of Counscl further cites various 
provisions of Hegue Convention IV (Record, peges 
425-7) of which Article XIII runs as follors: 

"In eddition to the prohibitions providcd 
by spceiel Conventions it is especially forbidden: 

(2) To kill or wound trencherously individunl: 
bele: ging to the hostile nation or army." 

The Chicf of Counsel dravs this conclusion 
from the foregoing provision 

"thercfore, an attack without werning upon 
pnothcr nation with which Japon was at perce constituted 


treschcry of tha worst typc, rnd under the provisions of 


42,200 


cxtrercly ndcpt rt bringing "socirlizcd rabbits out of 


e netionelization hrt." At thc All-Indin Congress, 
lr. Achorya Kripelond, criticizing thc proposed 
Constitution introduced by the British, srid in 
Hindustrni thet like prgicians, they produced rabbits 
or «ggs from the het whencver it suited them, Kry 
ce be prrdoncd for following this world-wide fnshion 
vith o vicu of dissipating once for rll the cobicbs 
of finc-spun crsuistry v.hich, it is respectfully 
submitted, cherretcrizcs the prgumcnt of the prosccution. 
You sec the conjurer borrow an ordinary het, He plents 
It on the trblc, end mùtters sorc incentations over it. 
Then he lifts it up -- end the teble is swrrming with 
little rabbits, Therc were no rebbits in the hat. 
He put ther thorc. 

The argument of the prosccution, we venture 
to say, is cxectly like that. It takes rn ordinary 
het, the nice rell-known, respccteble het of Internntions 
Ler, covering states end nations. It places the het 
on the trblc and intoncs over it som veird incentations 


pocong which te cen entch the vords, in a crescendo, 


“auniavful," "criminal," “murder," And thcn the hrt is 
lifted, end imecdiatcly tne Tribunel swerms with new- 
born little doctrines drernm from odds nnd ends of 


| mwunicipel Inv, to the extreme amezencnt of us ell. 
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the Heguc Convention the killing cf ony human being 
during such ptteck becrmc murder." (Record, page 427) 
It nny seriously be doubted in vicw of the 
opinions of such cmincnt nauthoritics rs “estlake nnd 
Bellot, quoted sbovc, whcthcr e sudden end strrtcgic 
ettrck mdc by one netion after grave provocations 
end efter prolonged efforts through diplomtic 
ncgotietion, end when the other netion knew that the 
siturtion hnd become so tense that it expected rnd 
wes prepercd for the opening of hostilitics rt any 
moment, can be illcgnl under Hague Convention Iii or 
cnan be dubbed "treachery of the worst type". Hut cven 
1f this be admitted for purposcs of argument, the 
conclusion of the Chicf of Counsel] does not follow 
from the forcgoing provision for the phrese to "kill or 
wound trcecherously" clerrly means "in the course of 
war alrerdy in progress"; otherwise there could be 
no "hostile nation or army." The provision cited by 
the Chicf of Counsal docs not cnvisege reny act relating 
to mcnsurcs provided for in Convention III. 
The perable of the "rabbit trick" secms to 
be the frshion of the dry. In criticizing the Government 
plans for the nationalizntion of inland trensport bcforc 
the British Parlinmant, Lord Rerding sania that the 


Government in à relativcly short timc hed shown thimselves 


= o caama — —- — 
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Wher. thc prosecution zot thcm is immateriel. They 
were suriy not in our silk het. The prosecution 
put them there. 

"CONVEL.TIONAL" Wah CRINES 

As for the "convcntionel" wor crincs, end 
the "crincs against humanity" in so far as they pre 
pert of the "conventionrl war crimes," we rdrit thet 
they my and should be punished, 1f guilt is proved 
necording to the established rules of intcrnrtional 
law before n duly constituted tribunal. 

Mar is a brutal affair. Strippcd of rll 
humen justifications end excuscs, end judged by tne 
highest of humn stenderds indicetcd by the Prince of 
Perce, wer, defensive or aggressive, may be rcgerded 
ms pn institution necessarily involving murderous 
ection, It ís n notorious fret, amply shown by thc 
history of war, that war hns a tanécncy to make the 
participents brutel, giving rise to meny crueltics to 
opposing combatants end to civilipn popuirtions, 
especially where th. letter ere suspected of hostile 
actions. These mre the deplorable accompaniments of 
the bloody opceretions., 

Hovever naturr] and inevitable this may be 


in the war, the dictates of the esteblishcd ler of 


nations require thet punishmnt be imposed upon the 


guilty, rnd indecd thet “stern justicc be retcd out" 
to the perpetretor of such crites is cloarly within 
the yurvicr of the terms of the Instrument of Surrender 
to Thich the Jepnanese Governncnt plightcd its honor. 
Persons rho may be pctunlly guilty of 
etrocious ects in contrrvcntion of the lews and customs 
of yer eny properly be punished by a duly constituted. 
court. But we cell tht attention of the Tribunal to 
the fact thet the Americrn mecbers of tho Commission 
of Fifteen nt the Versailles Conference eltogethor 
dcnieéd rssent to the doctrine of "negetive criminality," 
i.e, responsibility for fpilure to prevent "conventiionaol|' 
wer crimes, enc thrt negligence in preventing deeth 
is anly non-crpitrl manslaughter in Enginnd. 
Perhaps on the facile essumption that the 
Gcrnsan end Japanese situctions were tho sare, the 
Chief of Counscl imagines thet there were orders from 
tho ynccuscd officers for cvery offcnce rgoinst the 
let of war which might have boen committed by delinquents 
on various bettleficlds.~ But such “orders from above" 
ern not be proved. The Chief of Counsel, therefore, 
beses his charges of “orders from ebove" on essumption 
ard on assumption only. For he concludes 
"Thuse wurdcrs followed such e wide range 


of territory end covercd such c long o.riod of titc, 


e uniform pettcrm but ranifold pntterns eccording to 
the netionality of the witnesses, not only negating 
“ordcrs froz above" but telling en entirely diffcrent 
story. 
PERSONAL RESFONSTHILITY 
The Chicf of Coynsel then procecds to the 


question of personel responsibility on the pert of 


the accused. Hu cites e decision of the Supreme 
Court of the United States, Ex parte Ouirin, the 
sabotcurs! cesc, in support of his thesis thnt the 
planning, prenerrtion, initintion, end cxecution of 
wer in breach of internrtional lar or of trertics 
Anvolves individucl responsibility (Record, pages 431 
4&4 sco). Eut Ey nerte Quirin is n case concerning 

the question whether en American ect of Congress can, 
insterd of crystallizing in permanent form nnd in 
minute detail cvery offense rgrinst the lar'of urr, 
rdopt the systco of comron'lat, poplicd by nilitnary 
tribuncls so frr as it should be recognized end deemed 
applicable by the courts, This is simply 2 question 
of the inturprctation of an Act of Congress, which 
nicht enact in canstitutionnl tarms vhetavor it plersod. 
The intcorpretrtion put by the Court on the will of the 


Congress cannot hind other nations. 


m 
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and so pany wcre committed aftcr protests hed been 
registercd by neutrel nrtions, thrt we must assune 
only positive orders from above; those sccusecd here 
in this prisoners! dock mace them possible." (Record, 
pege 429). 

But it must surcly be shown rt whet cxect 
level the assumed corernd issued; an indiscriminate 
pssumption of guilt et e11 levels or rt nll above a 
eertrin level would be essentiolly contrary to 
justice and would be revolting to the conscience of 
the world. 

Even if the allegcd atrocities or other 
contraventions assum a similar singular pattern of 
fets it cannot justify such an assumption, Such a 
pettern my heve been a shcer reflection of national 
or racial traits, Crises no less thrn masterpicces of 
ert ury cxpress certrin cherecteristics reflecting 


the ores of ec rece. Similarities in the geogrephic, 


economic, or strategic state of effrirs may in pert 


eccount for the "sinilar pattern" ossumed, The existence 
of n cominnd fron ebove, rnd from whom it issued, hes 
certainly to be proved bcyond eny rensoneble doubt 

in a case of this grave charncter. The iuprcssion 
prevrils efter listening to thc testicony of thc 


witncsscs clleging ntrocitics, thet thcy fallow not 
tg ee 
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It is, moreover, a far cry from adopting by | 


reference the well-established common law of warfare in 
which individuals have by established custom been tried 
by military tribunals, to the adoption of a nerfectly 
revolutionary doctrine that the planning, preparation, 
initiation, and execution of war in violation of inter- 
national law and of treaties involves not alone respons- 
ibility of the state concerned, but criminal respons- 
ibility on the part of individuals acting on its behalf. 
Such a criminal responsibility has been expressly denied 
by the consensua of international jurists as well as by 
the custon of nations, and was assuredly never thought 
of by responsible statesmen of any country when they 


negotiated international treaties. If such an inter- 


pretation had been proposed at the time of the negoti- 
ation, those treaties would never have been concluded. 
Can it for a moment te supposed that the parties to the 
Kellogg-Briand Treaty intended that if they went to war 
in contravention thereof, they should be guilty of 
murder? The Charter of the United Nations does rot con- 
tain such a doctrine, and if such a provision had been 
made, the Charter might never have been adopted. 

Let us now cast a glance at the principles of 


the low of nations affecting personal responsibility. 


AS the Tribunal ig wel] aware, international lew is a 


1 
12 
13 
14 
13 
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delicate and unaggressive body of law governing the 
community of sovereign states. If the family of 
independent nations should evolve a world government, 
international law as we know it would inso facto dis- 
appear ard be replaced by the universal law. Those 
essential characteristics of the law of nations, which 
èrose from the conditions obtaining in European society 
since the Renaissance, still remain today after centuries 
of its development and despite the extension of its 
erbit tc other continents. The law of nations is, 
therefore, onforced not by a universal government but by 
Organized states capable of exercising an effective 
control over their resvective territories and of assum- 
ing a certain reagure of responsibility for acts of ali 
parsons subject to their sovereignty as well as for their 
own ¢cnduct, 

The principles of international responsibility 
can be understood in their true persnective only when 
this basic fact in this particular legal system of ours 
is fully realized. 

It is the general principle of the law of 
nations that duties and responsibilities are placed on 
states and nations and not on individuals. The breach 


pr an international duty gives rise to the collective 


resnonsibility of the delinquent state. The snecific 


of the open scas to prctect hin, and other States are 
not authorized to rcscrt to reprisals or war against 
the State whosa subject or vessels have committed acts 
of piracy. Another well-known group of excentional 
instances is breach of blockade and carriage of contra- 
band of war. International law provides fer specific 
sanctions against blockade-runners and contrabandists 
in the shape of canfiscation of the cargo, which can be 
cnforced by the prize courts of the capturing State. 

h third group of ecxcertions is violations of the law 
warfare, or so-céllsd "war crimes," in which persons 
even though not belonging to the armed forces of a 
. State can be summarily punisied by its military tri- 
bunuls. 

A State assumes collective responsibility for 

Ats cun act, that is to say, for an act of ftate per- 
formed by individuols at the government's command or 
with its authorization. To say thit an act is an act 


of State means that the act in question is imputed to 


the State and not to those individuals who have performed 


tho oct. It is & well-established principle in the law 
of notions that the State injured by such an act can 
hold the State alone responsible for ar international 


delinquency. It cannot, without violating the law of 


n=tions, hold the individuals responsibla without the 


janctions of internetional lan, such as reprisals and 
er, are directed not against the individuals threugh 
uhoge conduct international law has been violated but 
against the state itself, i.e., against all the individ- 
hals composing such state. In a regime of the werld 
state with its universal law, justice would require that 
riminal or civil sanctions be directed against the 
guilty alone and not against innocent citizens, just as 
the punishment for treasonable acts committed by certain 
citizens of the State of New York is meted out to guilty 
mersons alone and not to the entire population of that 
State. Such, however, 1s not the system prevailing in 
the Community of Nations. 

Through the practical experience of intercourse 
between nations both in war and peace, however, there 
came to be recognized a few well-known excevtional 
cases, real or apparent, in which individual respons- 
Ability might be imposed. The oldest excention is that 
of piracy. According to custom antedating the rise of 
modern international law, a pirate was regarded as an 
outlaw. a “hostis humanis generis." Under the law of 
nations a pirate loses the protection of his home State 
and all nations are entitled to seize and punish him. 
Dy this exceptional rule the State of which the pirate 


is a national cannot invoke the principle of the freedom 


consent of the State. In the famaus MacLeod cuse, 
MacLeod, a member of the British forces dispatched in 
1837 into the territory of the United States in order to 
capture the Caroline, was arrested in 1840 in the State 
of New York and indicted for the killing of an American 
citizen on that occasion. Mr. Webster, Secretary of 
State, wrote ta Lr, Crittenden, Attorney General, on 
Harch 15, 1841: "All that is intended to be said at 
Present is, thet, since the attach cn the Carolina is 
avowcd as 2 national act, which may justify reprisals, 
or genera) wor, if the Government of the United Statcs 
in tho judgment which it shall form of the transactions 
and of its own duty, should sre fit so to decide, yet 
that it raisas a question entirely public and political, 
a question betweon independent nations; and that 
individuals connocted in it cannot ba arreated ard tried 
before the ordinary tribunals as for the violation of 
municipal law, If tha attack on the Caroline was un- 
justifiable, es this Government has asserted, tho low 
which has heen viclated is to be sought in the redress 
authorized by the provisions of that code." (Moore, 
Digest of Intcrnutional Law, Yol. 2, Sec. 179.) 

‘In the Report adonted by the Comnittee of 


Experts for the Progressive Codification of lnter- 


national Lan at its third session, ltarch-Anri}, 1927 


“Pal 


vidual responsibility either for ects 


of State or for non-official acts can be provided for 


it is stated: "The inability of a court to exercise 


jurisdiction in regard to a rovercign act of a foreign 

by international treaties. This is true of slave- 
government. . .should apply where the defendant is sued 

trading, cable-cutting and pelagic sealing. A more 
personally for acts done by him in his capacity as a 

Tecent (but abortive) attempt at establishing such an 
puhlic official. . .though ho no longer retains that 

exception to the general principle of immunity was 
capacity at the time of the proceedings. . .or under 

the treaty relative to the use of submarinas concluded 
Powers conferred upon him by a sovereign State." 

at Washington February 6, 1922. Article 3 of the 
(Publications of the League of Nations, Legal, 1927, 

treaty provides that: 
Vol. 9 in A.J.I.L., 1928, Vol. 22, Supp. p- 125.) 

"Any person in the service of any State who 
\wocrterbuch des Voelkerreclit und Diplomatic, 

shall violate any rule of this treaty relative to the 
herausgegeben van Karl Strupp (1925), Vol. 2, p. 2, 

attack, capture, or destruction of commercial ships 
lso says: “The State is responsible for the acts of 

whether or not. he is under order of a government 
alł. its orgens, but the organs are not responsible at 

superior, shall be deemed to have violated the lans 
all insofar as they act in their capacity as organs of 

of war and shall be liable to trial and punishment 
the State." 

as if for an act of piracy and may be brought to 

This fundamental rule of the law of nations is 

trial before the civil or military authorities of any 
not, however, without a few wall-kmown exceptions, as is 

power within the jurisdiction of which he may be 
clearly the caso in espionage and war treason which, 

found." 
evcn if committed by command of the government of the 


In view of the extreme reluctance of the 
ercmy State, can be punished as "war crimes," But such 


nations to recognize exceptions ta this basic prin- 
exceptions to the general rule of the immunity of indi- 


s ciple of the law of nations and the meticulous care 
viduals must clearly be established by spocial rulos of 


which is exercised in establishing such exceptions by 
tho customary or conventional lew of nations. 


international agreement, it must be said to be amply 


clear that neither Hague Convention III nor the 


asigned to establish any nd to the realities of the community of nations te 
exception to the general principle, by introducing think that the business of government, whether 
individual responsibility for acts of State, as the political, economic, or military, can possibly be 
Chief of Counsel contends. If that was really the conducted, if an officer of stata has to decide for 


intention of the contracting parties, they would have himself in every case as to whether the command of 


expressly said so. 

The above system of responsibility is 
grounded on the realities of our community of states, 
and is the only system which can practically function 
with justice in view of those realities. It would 
surely he an act of folly to criticize the system 
"ith a mind permeated with notions derived from 
tunicipal law, or on the erroneous assumption that 
ha world stite is a present reality or can be estab- 
ished in the immediate futura. Persons both wise in 
tunicinal law and with sincere aspirations for the 
elfare of mankind have perticipated in the building 

tayo of the present system. If acts of State loom large 


n that system it is but a reflection of the realities 


OM yare tenty of a vorld state and the reign of the 


ubiversal governmental law. Wovid it not ba to be 


his government ts in violation of international law, 
treaties, agreements and assurances, lest he should 
some day be declared a war criminal by an alien judge? 

That at least might be one of the potent 
reasons why many a state would ponder long before 
signing a treaty by which the conspiring for, prepar- 
ing, initiating and executing of a war liable to be 
some day declared by the victors aggressive or in 
breach of an international agreement is a criminal 
act, involving the personal responsibility of its 
statesmen and military officers. At any rate it is 
quite clear that there exists in the law of nations 
o crime against peace involving personal responsi- 
1lity unless and until express provision is made 
for such criminal responsibility by an international 
agreement. 

May we not here state another reason why it 
annot be supposed that the treaties like the Kellogg- 
riand Treaty and the Hague and the Geneva Conventions 


ntended to impose individual penalties upon 


statesmen. It is to be found in the fact that inter- 
national relations are so intimately interwoven that 
the true situation cannot be revealed by evidance in 
court without gravely Jeopardizing the relations 
between the countries immediately cancerned and 

other states. Also, the securing of evidence from 
independant sovereign states must always be precarious 
or often impossible, because of the dislike or re- 
fusal of the latter to reveal compromising or sacrat 
matter of importance to themsalves. Such considera- 
tions seldom, if ever, hamper the defense in municipal 
prosecutions. 

These matters sharply differentiate the 
responsibility of those who conéuct the affairs of 
state from that of persons who have nothing to do 
with them. It is obvious thet the Law of Nations 
and the signatories of International Conventions have 
been nell aware of this all important fact. Justice 
cannot be dona to statesmen without tha production 
of evidence which might set the sorld in a blaze. It 
is not any undemocratic discrimination in favor of 
statesmen as such. Nor is it derived from an outmoded 
doctrine of corporate fiction as applied ta the state. 


It is the just recognition of a truth that statesman- 


ship cannot -properly bo defended without that enormous 


a the processes of “ature, gradually and imper- 
captibly, not suddenly nor violantly, Therefore, 
their work has been permanent. Thea court exists to 
administer the established law. The court is 
expected by its decision not to effect a revolutionary 
change in law, but to interpret existing law. If a 
tribunal attempts to revolutionize the law, it 
arrogates to itself the function of a legislature. 

It is true that sometimes the courts 
virtually legislate in the guise of rendering legal 
interpretation. But such judicial legislation pro- 
ceeds by the slow process of tentativa and meticulous 
inclusion here and exclusion there, not by the over- 
hauling of any fundamental principle of the particular 
legal system it administers. In Southern Pacific Co. 
7. Jensen (224 U.S., 205, 221 (1917) ), Justice Holmes 
sys: 

“I recognize without hesitation that judges 
ca legislate, but they can do so only interstitially; 
they are confined from rolar to molecular motions. A 
common law judga could not say I think the doetrine 
of consideration a bit of historical nonsense and 
stall not enforce it in my court. Fo more could a 
judga exercising the limited jurisdiction of admiralty 


say I think well of the common law rule of master and 


anger, And as nationgs.will not incur that dangerous 
Tisk, statesmanship cannot properly be defended in 
courts at all. That is one of the reasons why im- 
peachments, bills of attainder and bills of pains and 
penalties turning on foreign policy have been so 
uniformly discredited and disliked. The hands of the 
accused are tied by the impossibility of obtaining 
the evidence of foreign chanceries and the danger of 
disturbing foreign relations. The Panama Scandals, 
the Dreyfus case, Caillaux case, are only pale 
reflections of the di*ficulties of doing anything 
like real justice when an international governmental 
element is indirectly concerned. The immunity of 
statesman is not a mere tradition: it ig a necessity. 

We heartily agree with the Chief of Counsel 
that law, international and national, can grow by 
Judicial decision as well as by legislation. But, 
we submit, the development of law by judicial decision 
proceeds and ought to proceed within the bounds of 
the spirit and fundamental principles of a legal 
system. 

A reference to the history of the law in 
Europe or America will show how exceedingly careful 
and moderate the courts have been in -their develop- 


ment of the law they administer. They have worked 


servant and propose to introcuce it here en bloc." 

A parallel has sometimes been drawn batween 
the present attempt to import new crimes into the 
law of nations and the introduction of new crimes 
into medieval English law. The parallel is.super- 
ficial and the justification based on such analogy 
is certainly fallacious. The English criminal law 
in medieval timas was designed to regulate a small 
community held together by a single faith -- that of 
Rome -- which pervaded all affairs of life and con- 
duct. The sociaty which international law is intended 
to regulate today is a world-wide community of 
sovereign nations with manifold cultures and divergent 
social and political outlooks. In medieval England 
the judges were mostly Catholic ecclesiastics and 
their judgments in criminal matters reflected tha 
medieval conception of justica. Here the eminent 
judges represent nations with different religions, 
social and political outlooks, and different legal 
traditions. The new crimes introduced hy the Court 
of Xing's Hench in medieval England were all flagi- 
tious conduct according to the Christian coda of 
morals, and the process of introducing them was a 
gradual extension of an admitted legal system already 


dudicially administered. No one could be surprised 


or complain if the Court treated them as crimes 


i iaposing appropriate penalties. No protesting 


voice impugning the novelty of a crime was to be 


heard. Not even the accused complained that they wera 
They 


being tried and oondemned for something novel. 


felt, like the rest of the world, that they were 


erininals. Here the proposed nes crimes are political 
acts on which opinion widely differs, and the principlo 


9 proposed is contrary to all well-established principles 


and startling to ali previous conceptions and prectice. 


Scholars throughout the world are declaring that tha 


w{favelty of the process is a bar to its reception, that 


uj jit is an attempt to penalize men for their opinions 


and to conclude questions of statesmanship and 


Wipolitics by ex parte pronouncements of law, These 


%lreclarations of ereat jurists may be right or wrong. 


The point is that they aracsace and cannot be ignored, 


and with their existence the alleged parallel vanishes 


Into thin air. 


A ravolutionory legal change can properly be 


sede only after prolonged discussions as to the pros 


and cons of the proposal by all concerned, which cannot 


pe undertaken by a tribunal, where the evidence for or 


against such change in law is extremaly linited, de- 


pending as it does in large measure unon the facilities 


alleged by tha Chief of Counsel, the method well 
settled for such purposes, i.e. multilateral treaty- 
making, might easily be resorted to. It may not be 
inappropriate here to remind the Tribunal of Lord 
Digby's famous dictum made in 1641 regarding the 
Strafford Bill of Attainder: 

"There is in Parliament Dovble Power of 
Life ard Death by Bill, a Judicial Power, and a 
Legislativo, the measure of the one is what is 
legally Justica, of the other whet is Prudantially 
and Politically fit for the good and preservation of 
the whole. But these two, under favor, are nat to be 
confounded in Judgment. We must not piece up want of 
legality with matter of conscianca, nor the defaillance 
of prudential fitness with a pretence of Legal 
Justica.” 

It may be "high time” that the principle of 
individual responsibility in these exalted circles 
of government was introduced. But let it not be done 
in a manner which will inevitably cast suspicion and 
discredit on it, by making it appear as the unilateral 
opinion of a conquerors that will set back its accept- 
ance for centuries. 


Aftor urging the Tribunal to take this opar- 


tunity to effect a fundamental change in the syste= of 


a earning which happen to be available for the 


counsel of the contending parties. If any fundamental 
change in the lew of nations is necessary, an inter- 
national body like the United Nations might be a 
proper organ, if it develops into a world legislature. 
But it is certainly not a task for an International 
Court of Justice ar for a Military Court, national or 
international. Tha Chief of Counsel says that tha 
development of the art of destruction has: proceeded 
to such a stage that the world cannat wait upon the 
debating of legal trivialities (Record, p. 461), But 
law is not a triviality. The rules and principles 

of the law of nations built up by centuries of axper- 
dience, tested by reason, should not brusquely be set 
aside as "legal trivialities." Perhaps the Chief of 
Counsel has here been seized with that zeal for a new 
order of things which has charecterizad every genera- 
tion which has become conscious after a great war of 
its own pivotal position in history. But wa must 
bear in mind that "a new order of things" and 
"amergency" are the well-known technique for dis- 
regarding due process of law by the powers that be. 
If it were really the universal sense of the nations 
of tre world that new principles govorning their inter- 


course be set up to avert disaster to mankind, as 


international law, the Chief o7 Counsel closes his 
discussion of the criminal law of the Charter hy 
azain invoking the notorious doctrine of criminal 
conspiracy, as if it already constituted an institute 
of the law of nations. 

Thus totally disregarding the eminently 
sound principle that guilt is personal, he declares 
that "these men, who held positions of power and 
influence in the Japarase Government and by virtue 
of their position conspired to, and planned, prepared, 
initiated, and waged illegal war, are responsible for 
every single criminal act resvlting therefrom. 
(Record, pp. 433-4). 

He also endeavors to invigorate his thesis 
by referring to another theory of domastic criminal 
law (Record, p. 434) -- apparently recognized íin some 
jurisdictions -- that all who participated in the 
formulation or execution of a criminal plan, in the 
execution of which crimes kappen to be committed by 
some of their number, are liable for aach of the 
offenses committed and for the acts of each other, 
without regard to whether thay knew of them and whether 
they had forbidden them. 

On this cognate topic we also urge that 


this Tribunal will reject, as forming any part of the 
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Ons; gical Anglo-Saxon doctrine 


that 1f several persons are engaged in the acconplish- 
ment of an unlawful @asign, however insignificant, 
they are all equally liable for tha penalties of a 
crime, however atrocious, committed in its furtherance 
by ore of their number, although vithout their imow- 
ledga or against their express instructions. For 
instance, if a party of hunters is taking game unlaw- 
fully and one of them deliberately kills a warden who 
interferes, all the rest by this doctrine are held 
guilty of murder, elthough they know nothing of his 
act and would have done their utmost to prevent it 

if they had known. It is an offense to common sense 
to suppose that such a peculiar and unfair doctrine, 
based on purely historical grounds, is accepted as 
lew by all the nations of the world. 

The Chief of Counsel asserts that excepting 
one point, namaly, the doctrine that their official 
position does not protect the accused, the law laid 
down in the Charter represented the rules and prin- 
ciples of the law of nations not only at the time the 
Charter was penned, but at the tima of the acts alleged 
to have been committed by the accused. The question 
regarding ex post facto law is not, according to the 


Chief of Counsel, involved in this case and the accused 


"4th. Every law that alters the legal 
rules of evidence, and receives lass or differant 
testimony than the law required at the time of the 
commission of the offense in order to convict the 
offender." (3 Dallas 386, 390 (1798) ). 

It may be noted that the rule against 
ex post fecto penalization is not a technical rule 
of American jurisprudence. It is a rule based on 
natural and universal justice. As fire burns and 
vater flows alike in Washington and Tokyo, so a 
violation of that rule will be felt to be unjust 
and oppressiva in the East as well as in the West. 
Wa beg to reiterate here that excapt in the case of 
“conventional” war crimes the criminal lew laid down 
in the Charter is clearly and entirely ex post facto 
and therefore excluded hy the Potsdam Declaration as 
not being "stern justica" but the Hitlerita "justice" 
of vague "popular feeling": tha antithesis of 


justice according to law. 


TRE NEN DOCTRINE OF INTERNATIONAL LAW 
PROPOSED BY THE PROSECUTION 
The Chief of Counsel strongly urges the 


Tribunal to create by an unprecedented and historic 


z| @ecision a novel and, in his opinion, salutary prin- 
ciple in the law of nations thot aggressive wars and 


can justly be punished (Record, p. 474). We heg 
squarely to join issue with *he Chief of Counsel on 
this question of ex post facto law. Allow us to take 
a concrete example. Suppose that one or the accused 
in this trial were to be sent to the United States 
and were to be charged with the crime of conspiracy 
or the crime of aggressive war by a military tribunal 
created by the President of the United States with or 
without the cooperation of other nations. Suppase 
alse that having been sentenced to prison, ha were to 
seek a writ of habeas corpus from a Federal Court. 
Would the Chief of Counsel seriously contend that the 
prisoner would not he entitled to be released on the 
ground he was held in violation of the ex post facto 
clause of Article I, section 9, of the Federal Consti- 
tution? Will not the case clearly fall under the said 
clause according to the classical interpretation of 
Justice Chase in Calder v. Bull, which is as follows: 

"Ist. Every law that makos and punishes 
such action. 

"2d. Every law that atgravates a crime, or 
makes it greater than it was when committed. 

"3d. Every law that changes the punishment, 
and inflicts a greater nunishment than the law annexed 


to the crime, when committed. 
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wars in breach Ene ne | 
international crimes for which persons who acted on 
behalf of such a State are punishable with all the 
ignominy of common felons (Record, p. 389). 

Before importing a proposition so far 


reaching in effect into the law of nations, we must 


examine it not merely as an expression of a glowing 


and irreflective moral sentiment but as a legal 
principle as it actually functions, not in the 
texture of a state or a super-state, but in that of 
a complicated society of sovereign states. It is 
conceivable that at a time of revolutionary excite- 
ment, when the nublic passions aroused by war have 
not yet subsided, an international body might 
unanimously adopt the proposal. It is, however, 
greatly to be doubted whether it can ever be 
technically elaborated in the form of a treaty which 
can be accepted by ell nations, great and small, as 
soon as they are fully consciovs of its practical 


implications, 
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Ie lena notorious tastit neu ine ot wat pr wholly disinterested and unprejudiced. If war is 


“aggressor™ is the epithet which each of the belliger- utiawed altogether, and persons wha prepareatoriwar® 


ents in self-righteousnese and for purposes of solicit- ither defensive or aggressive, are made eha ih 


ing public sympathy hurls at the other. ‘hen one of y law domestic and international, the proposal may be 


the parties is defeated, will the victor ever admit nore just, reasonable and calculated to promote world 


that it was the aggressor and punish its responsible peace than the qualified and equivocal undertaking of 


statesmen and officers? Unless human nature is funda- he Kellogg-Briand Treaty. But to add to the "war" to 
mentally altered, it will always be the defeated na- e outlawed the adjective "aggressive" or “in breach 
tion that will be declared the aggressor and the vio pf international law or treaties," though sounding 
lator of international law and treaties. A defeated easonable enough in the abstract, ts practically 
nation has from time immemorial been penalized by the fraught with the serious danger of functioning as "a 
loss of its territory and by the payment of indemni- trap for the innocent and a signpost for the guilty." 
ties. Its statesmen and militery officers were penal- "e must also realize that such a basic change 
ized through the lose of their prestige and their for- pill have far-reaching effects on international and 


tunes and by the pain of seeing their beloved country jamestic law. In an address by Tean Roscoe Pound on 


reduced to ruins. To add criminal penalty to all this ‘The Future of Lan," delivered at Tokyo University on 
mould only signify a long step farther away from that February 20, 1937, he sounded a weighty warning to 


elevated spirit of perpetual oblivion, amnesty and ardent but rash law reformers that a change in a body 


pardon which used to characterize the termination of p£ norms may have effects at many other points, end 


war in the East as well as in the Test. It will be to shat the stability of the economic order may be greatly 


introduce e disturbing elemant in the peaceful inter- isturbed thereby. Fe showed how a novel doctrine 


courts; of nations. If nations are to continue as a uch as that of a sit-down strike, asserting a vested 
unit they would not like to be eternally reminded of nterest of the employee in the locus of performing 
the stigma of crime set on their forehead by other he job undermines the foundations on which ere based 


nations whom they may not deem to be above reproach he common-law doctrines regarding the emplover's< 


—— 


criminal and civil liability, by which the general case of The Zemora (Law “eporte (1916) 2 Appeal Cases 
security has peen maintained -- since the owner of the 77): 


locus has no longer the enntrol or choice of the per- "The idea thet the Ying in Council, or in- 


who work there. The doyen of American jurists deed any branch of the Pxecutive, has power to prescribe 
gon: . 


here referred only to the effects of a comparatively or alter the lar to be administered by courts of ler 
minor change in domestic law. Put the criminal respon- in this country is out of harmony with the Principles 
sibility of the euthora of a wer comprising all persons of our Constitution." 

plotting, preparing, initiating, and eyecuting it, It is well known that Kerl Schmidt and 

and made still more comprehensive by the use-of the others in Germany attempted to build up a ner inter- 
Anglo-imerican doctrine of canspirecy, if introduced national law to suit the politiccl exigencies of the 


into the lew of nations will have far-reaching effect: Third Reich. Thot ettempt hes been looked dorm upon 


on other portions of international law and may have es unworthy of the glorious traditions of the legel 


e cted repercussions on domestic law. For it fs an profession, for it meant the subservience of lex to 
unespe ssions Š : 

innovation which undermines the very foundations on politics. Such an attempt, however well-intentioned, 
hich all doctrines of the law of nations have been is especially to be evoided at a time when war's hates 
wi H S = 


built end will engender confusion and chaos in the and prejudices remein undiminished. It hes been seid 


thet it is the dut fa 
conduct of state affairs, nhether political, economic, e y of e ary generation to consider 


its conduct under a deep sense of resnonsibility to 
or military. 2 


future generations 
It ts a dangerous underteking to attempt to £ ons and uninfluenced by thet emotionel 


alter to conform to the eyigencies of a temporary execu- | hypocricy rhich facilitates a reversion to evil prac- 


tive policy any fundamental principle of that body of tices under righteous pretences. For the seke ot our 


law which has been developed by civilized nations through posterity, may re not here stop and ponder not only 


that well knorn Johnsonien epho į " 
centuries of arduous travail. “Yar it not very wise E phorism "Hell is preved vith 


and far-sighted of the Judicial Committee of the British good intentions," but “alter Bagehot's not ineptly 


expressed peradox, "The vork 
Privy Council to have edvised the Crorm in the leading o 


is to undo the mischief done by the goad." 

The Chief of Counsel vigorously denies the 
“small meaner objects of vengeance and reteliation" 
(mecora page 327). Fovever, persons who have studied 


the history of “orld Ver I may be permitted to recollect 


thet the public cession ceused by Germen schrecklichkeit 


creszted £ populer clamor in the allied countries for 
tre punishment of the authors of the war, and that 
tkeir leading statemen could but respond et least for 
e time to that popular sentinent. ‘ay it not be sur- 
Biced that history is repeating itself in this respect 
in “orld “er II, and that the prosecution is doing 
it» very best to give effect to the policy of their 
respective governments, acting knovingly or not in 
consonance with the supposed similar populer sentiment. 
The Chief of Counsel eseerts that the estab- 
lishment of this principle is necessery for deterring 
future aggrestors {trenecript p. 387). But it is not 
necessary for thet desirable end. For statesmen vill 
never be disposed to make eggressive rar in the fece 
of probable defeat. snd if their country is not 
defeated, they cre unlikely to be penalized. The risks 
of defeat are terrible enough in themselves to be c 


most potent deterrent; cnd in the enticineted evert of 


victory, penal consequences ere nn deterrept at 21). 


they oceur, in the snirit of cmity end justice. 

Ye have heretofore ansxered the arguments 
of the prosecution in its opening statement et the 
commencement of thi» triel. In ite eummetion the 
prosecution has presented some new arguments end empli- 
fied those referred to previously. "e shall answer 
these in the following order: 

I War Criminele. 

II The Pact of Teris and Self-Defense. 

III Conspirecy. 

IV Murder. 

V “Conventional” ‘far Crimes. 


VI Liebility of the Tefendants. 
I "WAR CRIMINALS" 


“e have elready shorn that the term “wer 
criminals" employed in the Potsdam Decleration re cm- 
bodied cnd accepted by the Instrument of Surrender 
should, for the reesons already stated, be interpreted 
es meoning conventionel crimes. 

(1) The prosecution cited tuo entries in 
Kido's Diary to prove thet the Jrepanese Government 
understood the term tn meen persons rosponsible for 


wer (B-3, tr. 39,001) 


“senso sckinin she" (literrlly “rer resoon- 


for the victor will impore them instead of suffering 
them. “ould Sircmerk herve been deterred from rer in 
1870 by the fear thet if Trance were victorious he 
might be tried and condemned by e nmilitery court? 
Indeed such a dictrine of individual crimes of leeders 
.mey heve the wost deplorable effect of meking future 
vars nore cruel end inhumen. For politicel and mili- 
tary lesders in belligerent countries will be 211 the 
more intensely tent on quick victory by feir means or 
foul, not only to save the lives of their comprtriots 
but to serve their own necks. In the process of such 
vars the lews and customs of war such as were recog- 
nized by the Hegue snd “eneve Conventions will be dis- 
regarded by both belligerents es "legel triviclities." 
Tre doctrine of military necessity, of krieesreison 
will be in the ascendent. Moreover, en internétionel 
lid placed on e netional boiling pot by threrts of 
punishing the leeders of en eyorpersted netion will 
never secure peece ro long as there is e strong nationel 
feeling of injustice. Resentment vill breed conflict 
unless adequote machinery is provided for peeceful end 
just chanee. The road to rorld peece must be sought 
elsewhere, nemely, in internectionel cooperation, in 
the economic rnd soctal emelioration of menkind and 


the conciliation of differences between netinns, if 


4 persans the Japancse lenguage did not prior 
to the ermistice necessrrily mean "persons responsible 
for rar" but equrlly meant “persons responsible in the 
course of var." And ve understend that the accused 
KIDO himself used the word in thet letter sense. The 
letter interpretetion is entirely competible with the 
Pmperor's remarks, for they might comprise generals or 


rdmirals in whom Pis Mejesty placed his trust end confi- 


* |eence. 


A well knorn precedent for a propogel by way 
of conditions for leeving to the Jepanese Government 
tre trinl of persons cherged with violations of levs 
of wer con be found in thet denmcnd made by the German 
Covernment at the close of “orld “er I which wee cer- 
teinly known to the Japenese stetesmen. In thet historic 
instance the persons who were to he tried tere not 
“persons responsibla for war" but “persons responsible 
in the course of ver.” 

The accused TOGO's statement in answer to 
the question put by the Bench confirms the latter inter- 
pretation (tr. 36,131). at eny rete KIDO'e entry re- 
varding tre proposed conditions is merely hearsny. 

"ven assuming for ergument thet “senso 
Fakinin sho" meont "persone responsible for wer," shich 


r denied by the defense, there is no rceson why the 


Jepanese authorities should not heve mooted the possi- 
bility of themselves going further. In a serious cese 
like the present such trivial and ambiguous utterances 
réecdrded by hearsey ought eurely to receive the most 
favorable interpretation. 

(2) The prosecution seys! "If there was 
any doubt it could have been cleared up by e question." 
The enswer is thet the n2turel meaning of the wording 
of Clause 10 es, as hes been shorn, zo clear thet 
no doubt could he entertained on this point. 

(3) The prosecution says: "It would be 
necessary for the defensa to shor, as a matter of con- 
struction, thet the phrase in the Potsdam Declerztion 
could not include those responsible for the wer before 
they could heve cny hope of attacking vith success 
the basis of the Cherter of this Tribunal or the counts 
in the Indictment founded upon it, even if it vere nox 
open to them to do so." 

The answer is thet the defense has showm 
thet in view of the neturaol end universally eccepted 
jaeaning of the term “war criminels" es well as of the 
icircumstences attending the emitting of the Potsder 
Peclaration on July 26 that the term used in the Potsdam 
Necleration can but bear ono merning. 


It is then for the prosecution to sho; thet 


("hereupon, at 1445, g recess wee 
tekeh until 1500, efter which the proceed- 


inge were resumed ce follove:) 


the naturel] end univereclly eccepted meaning ree not 
the menning of the term rs employed in the Potsedem 
Neclaration. The only evidence it rdduces is (1) the 
Cairo Necleration, rhich does not throw the slightest 
light on the point et issue, end (2) the vague entries 
in the KIDO Diery. - 

The prosecution, which represent the allied 
Covernnents, might cesily heve produced effidevite of 
the Allied strtesmen who rere ecturlly et Potsden so 
as to clarify nhat they intended by the use of that 
tern. 

f#lthough such evidence voule by no means be 
conclusive, it might serve es forcible evidence in the 
prosecution's fevor. Thet the prosecution failed even 
to trke this step, which wes peculirrly within its 
power, pleces the contention of the prosecution in 
eytremely dubious light. 

“oreover, it ould not only be frivolous but 
quite unfeir in z historic cesr like this to lervo 


this momentous issue to the technical procedure] rule 


of the burden of proof. The point should, in the inter- 


ests of truth end justice, be clrrified by the Tribunal, 


1f necessary, on its ovm rotion. 


TPY PRESIDENT: “e w111 recess for fifteen 
ninutes, 
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—— MAk AL OF THE COURT: THe International 

kilitary Tribunal for the Far East is now resumed. 

THE FRESILENT: Dr. TAKAYANAGI, 

Dh. TAKAYANAGI: I continue on ‘age 115. 

(4) The argùment based on the Agreement and 
Charter published on August 8 regarding the trial of 
German accused has no application here, for the Japan- 
ese making a conditional surrender naturally expected 
those terms to embody different treatment. Nor is the 
argument in para B-7 (Tr. 39014) of any greater validity. 
It is not a question of what the opinion of the Nuren- 
berg Tribunal was as to the comparative heinousness 
of waging aggressive war and breaking a Hague Conven- 
tion. It is a quastion of what the sccused were an- 
titled to consider the meaning of the current term 
“war Criminals." Our submission is that to these 
accused it meant the criminal breach of the accepted 
Tules governing tse conduct of armed forces in the 
field and anslogous acts during the progress cof hos- 
tilities, and that it is oppressive to extend it beyond 
that previously universal understanding. 

(5) In para. B-? (Tr. 39015) it is observed 
that the German Enperor was an sbsolute monarch. This 
is quite inadmissible. The federal constitution of 


the Enpire was by itself sufficient to prevent such a 


thing. Yet no German King. or Minister wss arraigned, > 


and the extraordinary statement must be repudiated 
which allures that a single unconsummated attempt to 
try an Emperor (which failed largely because it vas 
ctartling to the conscienca) “established a right." 
(Para. b-8, Tr. 36017) 

(6) Ghe assimilation (para. B-9, Tr. 39017) 
of persons responsible for the var to conventional 
war criminzls is hasty ani urfuunded. The latter 
class fall uncer long-estahlished principles, so do 
their penulties. Above ail their treatment is con- 
trolled by the cuistant possibility of reprisals: 
waich the former sre not. At one tine in the XVIth 
Century so iustructs us Dr. T. A. Wolker in his 
"Scfince of International Lew," the experiment vas 
mada in the course of the Wars of heligion of abolish- 
ing the laws of war altogether. Eut the crescendo of 
reprisals was such that "these things made them admire 
antiquity," anc the Lows of Arms wera restured. But 


there is ne check upon the balligerent who desires 
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[grounds for an honest belief on the part of an accused. 


It is submitted that aa a general doctrina of criminal 
jurisprudence this is going much too far. 1t would 
nako a man criminally and espitolly responsible for 
his honest but stunid or over-anxious mistakes. It 
would make a man £ criminal for being "unreasonable." 

II. ThE PacT OF PARIS ANL SELF-DEFENSE 

The Pact cf Paris in its relation to naticnal 
self-defense hes been fully dealt ‘ith in our previous 
argument. liow-ver, s few remerks shculd be made in 
view of certain new argumants offered by the prosa- 
cution on that tonic. 

(Q) The prosecution assumes in B-10 and B-12 
(Ir. 39019-21) that permissible self-defense is re- 
stricted to self-cofenso agaiist invasion. But that 
is ecntradictad in expras2 terms by rhat Secretary 
Kellogg formally tolg tho senate Committee and by the 
statenents of Hr. Borah, Cheirm:n of that Committee, 


nada to the Senate, and olco hy what is implied by 


Sir A. Chomberlain's Note on cccerting the Kellogg- 
to punish an aggressor beynand his own sentiment, ‘his 


Eriand Treaty -- all of which have elready been referred 
alona sharply differantiates the two things which the nae Hi ; 


` t certainly oxtends tu the protection of Japanese 
Droesacution reprceronts as indistinguishable. to, I y 2 


7 lagitim: t¢:1 tationed in China ond Manchuria 
(7) in para. N-15, (Tr. 39025) it 19 advanced forces lagitim triy s ! 


oa it cutends to the protuction of amcricon forcas 


as an @ssontial element that thero should be reascnable 


= legitimately stationed ii: the Penam Canal Zona. 


It may also be added that the Fraico-Soviat United Stetcs to ;o te rr in defense of tho Monroe 


Kutual Assistanca Treaty of iay 2, 1932, stipulating Doctrine in Centrel Ancrica, to be told that her lenders 


that should eithor country be subjected, in certein might be liable to be tricd for their lives if they 


circumstances, to unprevokcd aggrossion by ony Euru- fell into the power of the enemy. 

pesn State, the other should immediotely come to its A personel view of o text-writer like Oppen- 
essistence, limits’ the aggression thereby envisaged hein, possibly bestd on hiz own theareticcol preference, 
ta aggression invclvi » violation of French or Soviet or of e group of Jrpanese jurists, possibly advenced 
territory, clearly denonstreting that self-defense to wield z rostraining influenca on their gevernment, 


rguinst aggressio? is wt necesserily limited to de- cennct elter the wall-establisnhed rule of internetianol 


fanse egoinst inv sior. lew thet in the interpretation of c tresty the prime 
(2) The cssortion that self-defonse is a principle is to sscertcrin tha reel intention of the 


metter to be daciued by a tribun-] implied in B-14, contreeting varti..< hich een one. mst be gethered net 


(Yr. 39025) 1s contrary to the renceted declcrations solely by tha wording of thz tuxt of the tresty but 


of landing American ststusmen of the highest ronk when in the laght of diplots tic correspondence rnd deelerr- 


they steted thet each notion must be the judge of whet tions of lieding stetesmen mde before or at the time 


constitute: its own self-defense, that it is not to be of its moking. No avicdence hrs bean adduced to provua 


referred to any tribunel by the United Stntos or by that tha scid basic principla of International Lew 


nny other ntion fne thst public opinion would regerd has changed. Internrtional law mey certainly grow 


a stata's ullegud ection in self-defense vith approval by the common censent of thz actions, but internationel 


or the reverse. These statesmen ceont exectly whet trecties cannot tu extcaded cr modified without tha 


thuy acid. They raant tht the ect of alleged self- consent of all tha signntorias. This is truo of multi- 


defensa incurs tho only sunction of the law of nations Intere) treatinas relotive to the-ganerel rulos of 


generel disippreval, Thuy did not moun sn could not internetional law lika tha Lecleration of Paris or the 


həva murnt anything more. Hur would it have setisfied Goncva Cunverticn of 1929 or the Pret of iaris aos well | 
| 
| 


— a Jaras G, Blaine, insisting ga ha rient of ens as bilateral trontics,. 
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(3) In relation to tho contention +f the 
prosocution in B-16, (Tr. 39025) thet self-defense cen 
only epply in the cese of n raasoncbly anticin: tee 
crmed attack anu cannot bo extanded to cover “oncir- 
celament" either nilitary, cr still leas economic, the 
Tribunal is respectfully rcminded of the express staic- 
ment denying such contention mde by Secrutrry Kellogg 
te the Senate Cermittce on Foreign Relation, (Gereral 
Pact for the Renunciation ef War. Committee on For- 
eign Rclations. U., S. Senate Decerber 7, 1928.) But 
this ratter will be trented elsawher: by another 
dt fanse counsel. 

Tho Trihunel may ::lso be reminded of the 
exmress stetement by the Choirorn uf the Sencte Com- 
mittua on Feruign Relationa, alruady cited, thnt each 
nation is ontitlud to decida for itself what consti- 
tutes an attack t» itsalf, 

III, CONSPINACY 

(1) It 4s n striking illustration, which the 
Jeerned members os the Teibuncl will resdily aporeciate, 
of the danger of «ttemataing to creato new international 
crimes by drewig on f neiud cnslogies ef municipal 
lew, thet th. turm "“conspircey" is highly ombigunus. 

In Anglo-American lew, uron which thu Chicf of Counsel 


relied iu his op.ning stztement by citing a federrl 
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e State end Interr:tione! Society which pekes the crine | 
of tresson inapplicable to the letter. 

(2) In the cas: cf treascn, we hove men whe 

ere membors of e wull-estcblished community which is 
constantly present tc them at every peint of their 
lives, ond on which they denerd for every step they 
take and overy mouthful they est -- the netion to which 
they helong. In treason we have an attempt by them 
te destroy the orgnnizztion which keeps thet nation 


tegethor, and te rarlace it by furca with cne of their 


i| fancy. No wonder, perhaps, that the ersily startled 


aj apprehensions of ankin should in sume end perhaps in 


zost countries havs net cnay mde such plots a mast 
terriblo crime, but should in their fierce rocoil from 
it, hove mde equally responsible end equally guilty, 
everyone whe had the lenst part in the plot, evan those 
sh. hed net ony kmowlodgs of it. There could be na 
| degree of guilt, nur did it matter hew fur the nlot 
wos put in oxceytion, All was treascn, and all were 
equrlly guilty. 

But how different is the cose hura. There is 
ov World Stats. Tiere 1s no World Govarnment which can 
restrict or punish: netion impesing tariffs on the 
exoorts of otuer actions withcut nny ragord for their 


convenience, or a notion which providus for notional 
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decision, it is th? spacific nema of r curtain minor 


crime, namely a ecncertzcd attempt to rmccomplish any 
unlawful oct. That is a so-called "misdemeanor," 
earrying in England only a maximum of two yer=rs impris- 
onment. “we hava elrecdy stated that in that specific 
sensu it is probsbly peculiar to Anglo-Americen law, 
But in popular lenguega the word is usad to denote 

what is everywhera regsrdad as one of the most flogrent 
crimes, n:mely, a eencerted glot to subvurt the Govern- 
ment by violent mesnsi in plain English, treason. . The 
prosecuticn refrains fron giving its charge thot name — 
and why? B.ccusa it weuld ther: be evident to the merest 
chile that it is > crimo of which these accused could 
nat possibly be guilty. Far there is no World Stata 


which they were trying ti. subvert. 


The tradition of criminal process has nlways 
bean such that the prosecution should prove its casa 
; in the clesrest rud pleinest menner, refraining from 
everything thet bezrs tho appearnnce of straining a 
case. The nrosecution must, therefore, be cullud uson 
to show suma ruescn why the crime of tronson should be 
epplied internationelly buyand its imsginetion snd hope 
thot it shouzd be so aprlicd. Althcugh the defense 
convinced that tau point is cleor, it will endenvor 


show affirmetively the eassenticl difference between 


ormements which might some day bu cmplcved 2gamet 
other nations. It 4s certainly salutary fer educetors 
throughout the world to bund their efforts for culti- 
veting n sense of a Worle Community in the minds of 
youth. Eut a sense cf a World Ccnmmunity is still 

weok, and world politics still cperote on the hypothesis 
of a society of sovereign states. Ycu might larent 
over the fact but it is p fact onu a reolity on which 
plone the rules of internrticnel low must be predicated. 
Statesman enc suleiars of the world -till perferm their 
dutics on that hypothesis, sn it would be o height of 


injustice tc juege of and pen-lize their ccnduct by tho 


ossumed rules cf e peme under s World State which does 
not exist. 

Internutiuncl war is a torritle evil, und a 
growing evil. Everycre hates cnd fears it. Agrcements 
have been mzde by states tu refrain frem it. Everyone 
ettcches velua tc the engogements and hopes thuy will 
ba kept. But where in the world is tho parallel betweel 
e persen whe censpires to w32 wer, evon en "aggressive 
war, ageinst another state -- with c person who is a 
traitor tn his country? ‘The treitor is bre2king down 
the wholo febric cf saciuty cnd touching 3 vital norve. 


The planner of wer 15 disnppoi:.ting n pique hnpe cf a 


werle community in which the lion lics dawn with the 


lamb. 


| 


Fer be it from us to ridicule such n pious 
hope. We. only desire to point out thrt there is no 
prrallecl whrtever between the plenning of c wer on 
the gne heng end traitcrous conspirrcy on the other -- 
no perellel which would in the remotest degrce justify 
the sweeping fury of the municiocl lew of treassonrblc 
conspiracy or complot in c novel cmd Stertling apolicr- 
tion to the ects of independent statesmen rnd soldiers. 

(3) The introduction of trccson under thc 
neme of conspirccy is cn cttemet to foist upon intcr- 
netioncl irw the sweeping vindictiveness of the hoiry 
feudrl English Lew d2scd on elicgicnce -- with its 
inciscriminrte imputotion of thc deepest guilt upon 
«veryone who touched trcrson with his little fingcr. 

But it must surely be rejected ty the noble simplicity 
of thc Lew of Necture rnd of Fetions, which, if it 
Tegtrds individurl guilt rt cll must meesure Aindividucl 
guilt by individucl conduct. 

(4) With regerd to the crguments of thc 
prosccution on conspirccy, prcscntcd for the first 
tic in its summ tion, wc bcp to rdd the following 


comacnts. 


The rreuocnt thet conspirecy is ¢ "form of 


chrrgc ind of the proof of responsibility" is frivolous. | 


To ohirge r person with end to m ke him réesnonsibli 


(w) The substrntive crinc of Conspirrcy. 

This consists in r conccrtcd design to commit “ny 
uniswful zæt (or cvin en immorel rect). This is the 
erinc whicin hrs so vehcmently been criticize by 
judgcs end jurists rs clrecdy mentioned. 

Tc brord Anglo-Amcriern doctrine of nis- 
dcucenor aif conspirrcy is not, so fer is wo fre Cwers, 
recognized. in the civil icw countrics. Som my 
punish r nlot to comit £: felony, others ory not, £s 
is rémitted by the prosecution. Here, thercforc, 
there sre mo “gencrcl principles of lw recognizcd 
by civilized notions." 

Ge) Criainel Imolied Aecncy. The odd 
princiole zccording to which, if severcl pvcople erc 
cngrgcd im : coman unicrful design, «ny crime committcd 
in the comrac of the execution of the design by cny onc 
or more of them mkes the rest guilty, not anly of 
the desigmed offense but the eriac so conmitted, ir- 
respective of whcther it was morc or less scrious thin 
the disigmed offense. This mty be erllcd thc orinciple 
of Criminal] Inplicd Agency. This doctrinc in cll its 
comprchensivencss, it is submittcd, is seculicr to 
the Anrla—Anmcriersn low biscd on historicsl pgrouncs, 
rnd clthoweh the prosceution refers to th: notorious 


Suprcec Court dcelsion on Joint Crincs veh montly 


for r£ erpitcl crime which is not proved to we rn inter- 
notionel crime under the puist of 2 eroecdurrl] device 


is ccrteinly prepostcrous. 


In the sabmission of the dcfense, the ~ros.cu- 
tion's ettempt to prove by drewing on comorrctive 
eriminrl jurisprudence thet conspirecy is en intcr- 


netional crime is ec compicte failure. The prosecution 
cites municipel crimincl codes with the vicw of show- 


ing thet criminal conspirccy constitutes ® rule of the 
lcw of netions under the herd of the "generel prin- 
ciples of low recognized by civilized notions," 

which is cllcged to be ¢ source of internstionel 
criminel lcw. This thesis ern eesily be refuted, if 

we ecrcfully distinguish four thines in Anglo-AéAmric:n 
lew. 

(e) Tressonsble Consoirzcy. This is rcelly 
treason. Trezson, tho grivcst of crimcs, mty indeed 
involve overyone who tekes the smallest pirt in this 
crimc, who ory bc punished cepitelly. 

Howev.r, the fret thet the scevrity of the 
Stcte or its basic institutions cre protcet.d in £11 
stetes under the scverest crimincl penelty crows 


nothing in this cesc. For cleerly there docs not 


exist c “orld Stctc on which clonc the Crime of TIrceson 


including tr:csonebic conspiricy ecn be predicetcd. 


dcnounccd by e acjority of Jnpenese cricinel jurists, 
the docision docs not go so fer cs the Anglo-/mcric!n 


doctrinc of conspirrcy, es the prosecution scens to 


-nsscrt. Pe thet rs it mey, the anglo-fmericin doctrin 


of Crimincl Implicd Agency hrs not been provcd by the 
prosi cution to be universsl. The principl: is, aort- 
over, prlprbly contrery to our scntiment of justicc. 
It cennot be dcemcd one of the "gencrel principlcs of 
lfw recognized by civilized nections." 

(da) The principle of Civil Agency, by 
which the cmployer is licble for the civil injuries 
committcd by his servants or rgcnts “in the coursc 
of cmployacnt." It is difficult for us to sry to whit 
extent this modern Anglo-amcricsn principic hrs now 
(1948) mede its wry into the civil lows of verious 
netions. The majority, wc prcsum., still sdhere to 
the ecleasicr] culos principle. It ecrtcinly hes no 
tpplicetion in crininel lew, cvcn tn Grert pritein cnd 
the Unitcd Stctcs. Only in the nost pctty cnses, ire 
employcrs subjectcd to penrltics for the offenses of 
their subordinrtes. This principle is only mentioned 
here beerusc it scems to be laid hold of by the prosccu- 
tion (in K-17 seq.,) to sustcin the eririnsl Licbility 
of exbinct oinistcrs. 


(5) The very fect th:t the prosccution hrs 
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to frll beck on the "ecnerrl princivles of lew" clerrly 


reverls tht its contcntion is without iny found:tion 
in the cstsblishce lcw of netions. For thu srie source 
of intern:tidnrl lrw is dcsigned to be drewn upon, 

ts is well known, only in crses where no positive 
intcrmrtionel lrw cen he found. It is intendcd to 

meke nrovision for “a blind fllcy of nan-liauct,." to 
usc Jucge Hubcr's frmous ~hrese, i.c., to orevent thc 
Court to refuse to dceide on the pretext thet there 

is no rppliceble lew. It mcy in some cescs be f usc- 
ful source of lcw to frll trek unon in ordcr ta ciso sc 
of r disoutc between strtcs cccording to intern¢tionsl 
lew. Thet wis thi very object which the ¢rsftsmcn of 
the Strtute of the Purmencnt Interncttoncl Court of 
Justice hed in vicw in 1920. It cefinitely hes, cand 
ourht to h:vc, no plece in intcrnetionel crimincl lew. 
The resort to it would pelpcbly contrrvcnc the prin- 
ciple of nulic nocne sinc lege recognizcd by civilized 
nitions, 

It may be noticcd , morcover, thzt the prosecu- 
tion cxorcssly rdnits, fs if under the Hitlerite 
legisietion, thes its contention is hesce on rnrlogy 
rnd entlogy only. Howev:r, the rnrlogy of trersoncble2 
conspirrcy in municiprl ìu wold renmin t fellzcious 


onc, unless snd until n World Stttc bicomes r reelity. 


such Yorid £tatc cists, rnd no such World Lew beyond 
the tccepted lrws of wr prcveiline cs a pis cllcr in 
tine of rctivc conflict. 

Murder is one thing in Persit rnd cnothcr 
thing in Frencc. To trke sonc kind of connon ¢lenent 
znd crect it inta rn intecrnrtionrl lzw of murder is to 
put rn ¢hstrcction in nleee of fret. But whet con be 
szid of the prosccution's sttcnot, to cstcblish such cn 
rbhstr:ct intcrnstions1 lew of moicide snd then to 
cloth it with cll the incidents of perticulrr systers? 

The just .xcuscs for honicide rre quite vrrious 
in differcnt countrics, tn the prosceution cust show, 
before it cen sry thit curdcr is the arac cvcrywhcre, 
thet in rll nections the covrts certoinly rcgrrd thi 
weging of cpgressive Wrrs fs no cxcusc. It is of no 
tvcil for it to show tht such courts certainly ought 
to repcrd the weging of sggressive wers £3 no cxeusc. 
So long rs it cannot be shown cffirortivcly thet they 
do, then there is no pretcnee for sssuming thet throurh- 
out the world sgercssive wer is trertcd ts = erpitrl 
crimc. Of thrt thcro is na cvidence whetcver, tnd it 
1a asscnftirl to the prasccution'sa einin thet rll the rcat 
of th: world egrce with then. Ia it coneciveble tht ° 


Swiss or £ Pcrsaion court world condcon £ Frinc ‘inist..r 


to the pencltics of unlewful slryine, heeruse he hed 


lrunchcd n urr préeipitrtcly? 


IV MUADER. 
(1) If the contention of the prosccution is 


truc (B-21 Tr. 39030) thot the trectacnt by cll netions 
of wilful killing without just couse or cxcusc con- 
stitutes it cn intern: tionel erim, thn it neecsserily 
follows thrt it is ¢ crime cverywhere without rcgrrd 

to the plree or the p rsons concerned or to its 
"anternctionel ehereet: r," whetever thet mey miin. 


The whol. proposition clwrys neintnined by Grect 
Pritrin snd the United Strtcs rnd strongly cssertcd 


by Frence in the frmous Lotus ecsc, thet "crime is 
tcrritorisl" would fz11 to the ground. Thrt, in our 
subeission, cen nivcr be: cdmittcd. sorcover, the 
excuses rnd justificrtions of homicide very in cvery 
systea. A stete which tholishcs the de:th penelty 
zry mot consider the order of c court f dcfensc. Onc 
my conceéc wide powers to rn injurcd husbrnd, which 
enothcr might refusc. How crn such lews be reorescnted 
ts erc’ting rn interns tionz1 nora inti rnrtionelly 
enforecrbic? It would invalve intolercble contri- 
dictions rnd tnonelics. Stetc A ory consider X a 
murderer, while Stetc P mey considcr it nurdcr to 
cxccutc X. The whole ider of zn internstioné 1] erine 
ecllcd "murder" involving r crpitrl penslty inplics 


the cxistenee of f “orld Strtc sme r Vorld Lew. Uo 


(2) Tnat “the crine of murder" is "pert of 
International Law" as stated in B-21 (tr. 39,030) is 
pure assucption. The broad statement by various sut or- 
ities and in particular the great men who originally 
framed tha Statuta of the Court of International Justice 
‘tas Gesignec solely to indicate the sources of tha law 
of nations as a law between nations and binding on 
nations. Those sources cooprisec (1) international 
conventions, (2) international custos, (3) the gener21 
principles of lna recognizec by civilized nations, 

(4) judicinl decisions, (5) tenchings of highly- 
qualified publicists ənd (6) justice, aquity ina good 
faith. 

But tha original framers of this classificatizn 
would həva been astounded to find that anyone suponsad 
that they were advancing the proposition thot prin- 
ciples ragorcing the conduct of indiviounls wera baing 
mecde port of international law, "Tha general prin- 
ciples of law racognized by civilized nations" were 
avidently included merely by wey of analogy as 19211- 
eabla to tha conduct of states. It could mean nathing 
elsa. 

(3) Thara is no justification whetsoavsr for 
tha further stataront that thero 1s an international 


Iva of “murder” -=-= anc that vitn tne ambiguous 


quelific*tion for which no rensons ApoaAr, 

ba "of an intarnational character" ~- which can be 
delt with (ond apparently dealt with on its principles 
alone) by any court in the world. Tho qualification 
that the court must have jurisdiction leaves tha 
violently ceboted question of jurisaiction unsattled, 
Basiaes, if the crire is "international," why should 
not every national jurisdiotion ba competont to daal 
with 1t? The whole argument is a tissue of assumptions 
and unrealitias. The late Lord Phillimore and his 
colleagues of 1920 would have been considerably aston- 
{shed to think thet they were importing comestic law 
wholesale into the law of nations -- and a singular 
sort of distillaa domestic law at that! 

(4) Tnat delligeroncy to ba an excuse for 
horiciéo rust ba “lawful” is an unsustainable propo- 
sition since th2 whole argument capends on the absoluta 
concurronce of all nations in treating honicdde with~ 
out just axcuso as f capital crimo. For it is not 
nroved, or aven probabla, that all nati{ons ngrze with 
tha propesitinn thit balligarency, if "unlawful" in 
tha senso of being unlayful for the state, affords no 
defensa to è chargo of honicide. Ane their complato 
ngrea.wunt in such a disputabla proposition is tho “honlo 


substratun of thz prosecution's argucont. 
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mitato then. Tas othar declaratians by those powers 
{ara in pari onterja. and must bo read in tha same w»y, 
Evicantly they tere simply statements of present atti- 
tuoe ana contrined no bincing promisa. They sera not 
contingent on any action of Japan, but were entirely 
indepanoent and voluntary and ware without "cause" 

or consideration. Nor did thay becona mora binding 
on the United Statos and Great Britain when Japan took 
nota of them. Japan's own counterstatements were no 
more binaing. Thera was no “agreemant" or "undor- 
taking" (para, 160-8) -- only note wes takon of an 
intantion, nnd 1 similar intention was oxpress:d not 
in ruturn for the prior intention but ex gratia. It 
is thurafora inaccurate (page J-24, line 11 up) to call 
tha countarproposal a “pronise:;" It makes no differance 
whatever wnothar its {ssunnce was bonoficial t Jepan, 
and it is inmatoriel what. tho reservation "putatis 
cutandta" meaht: Just as one tourist aay tuil another. 
“I am going ta tha K-buki tomnrrow =-~ what abaut you?" 
ang the cthar party may raply, "Yas, that's my idoa 
too.“ Thara ia na protonca of any agravaent or undar- 
tsking, whethor in morala or low, Or if this illus- 
tretian ba thought outsido tha sphare of law,. supposa 


ona w ‘bor of tha Bourse savs to anothor, "I'm going 


to push copper tuis wack far 411 it's worth -= nra your" 
— a j! 
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F (5) B-25 (tr. 39,033) advances the view that 


tħer3 is no aistinction between illegal acts done in 
tia course of hostilities and those which happen at 
its comiencemmt., This misses the point, which doas 
not reside in tho relative culpability of the acts, but 
simply in tha scope of the Hagua Conventions. A con- 
vention fromed to regulate tho conduct of war.cannot 
ba supposad to have ben intended to covor acts which 
havo aothing to do with its conduct. 

V. "Conventional" tier Crines, 

Conventional war crimes are Ciscussed in the 
"Prisoners of War Sumration" (J, paras.*1-161). The 


lattor is designed to be a sucmary of the facts only, 


tho lew baing dealt with in "Linbility of the Defendents" 


(K). Nowavur, tha above sunrary is predicatad on 
ecartrin assumptions concerning tho law. Hera wa shail 
co tent only on n few aspects of those assumptions. 
(1) Japen's so-called “aogrecmant" to observa 
tng Genava Convontion “nutatis mutandis" (parn. J-46). 
The prosecution assunes that there was on 
intarnational agracnont binding sn Japan. In tha sub- 
uission of the dafanse, this is an error. What the 
United Status and Grunt Britain said in 1942 was that 
touy “proposed to follow ¢:rtoin provisions" -- not 


avan "intindea to follow" =- and thay hoped Jap^n would 
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Pr emr answers? "yes sD an T.” Botn are perfectity ~ 


at lib:rty to follow their own ccursa and leave copoer 
alons, (Parr. J~160B-161.) 

(2) Tne Hogue and Genava Conventions. 

Tho prosecution says: “In any avant the Genavs 
POW Convention of 1929 meraly makes axplicit what wes 
alreasy inplicit in tha Hague fonvantion of 1907." 
But surely the Convention of 1929 was intended nnt only 
to cooify but to improva tho oxisting law of nations 
by sacuring improved conditions for prisoners of war. 

Tao gznər2l statoment of the Preamble to tho 
Hagua Conventien 1907 cannot be pressad to show nori 
then that a state oust be held liable in damages for 
tha impropar acts of its military cocmanders in darl- 
ing with unforaseon cases. It did not expect thst 
states foresee those cases ana isaua instructions to 
thoir co-mandors accordingly. All that the preamble 
dGaclaras is that the convention is not exhaustive and 
thet if unforesaan casos arise it will not suffice a 
gtate to say that the commander's judgment is final 
about tho law to bo applied. Preambles cannot ennct 
anything. This pranomble only declared that tho ansact- 
nants which followad were not axhaustivo. In 1907 the 
main objact of such conventions was to sccure tho 


rasponsibility of thu statu. Little attention 575 poid 


12 
| 


Wi 


i 


to tracitional liabilities, in occnsional cases, of 
indivicusls, and certainly nothing was thought of any 
now lind{lity of high government officials. Tha ques- 
tion in the preandle was not one of inputing raspon- 
sibility to one set of officers or another set -- to 
tha cormandcrs or to the c7binet. It vas a question 

of sacuring the responsibility of the state. Therefore, 


it ceclared that e signatory state could not asc*ne 


rasponsibility by sheltering itself bahine the arbitrary i 
jucgient of its military cormanders. That such 3 
declaration, followec ay a privision that a delinquent 
stata’ snould pay compensation, and no word concerning 
oinisters, shall be distorted as implying parsonal 
liability on tha port of government officials ill 
scrvs as a warning for future statesmen agninst thu 
dangars of international agreements unless craftod witn 
tha patiant cara of a chancery barrister or A land 
title specialist. International agreements hava hitherto 
baen dr2ftad in the broac spirit of agreements betwaan 
friancs who hava a coonmon background of ideas. 

Finally the prosecution derives international 
duty of ínċivídu^ls from tha word "Governmants." hən, 
hoaver, tno Hngua Convention speaks of "Govarnaents," 


it dras net rean tha incividuals momentarily running 


Tha word is usəd | 


on thair part to partake tho guilt of tha offender. 
Tua cenvantion might have introduced such dutics nd 
licbilities putting the whole machinery of governnent 
undar tha grip of nilitary law, but its framers had 
pore sensa than to åo so. What they refrained fron 
ccing expressly, it will not be wise to nttorpt. by 
atertling implication. 

{3) “Conran pattarn." Tho prasacution's 
corinent iden saans to disrogard the raxin: Dolus 
latet in genern)ibus. 


in tha aoctrine of “common pattern" ss proof of "a 


It mnifasts itself most notebly 


e3aten plan" o: of an instruction omanating fron tha 
“centrs] authority." (Pnra, J-130 seq.) 

The prosecution says: 

"Tho fect that tho crimes committed by tna 
Japanesc ware fauna to be the same in natura, ond in 
tao nner of thair comission, throughout Japen anc 
nany Af the arans occupied by tha Japanase would giva 
risa to sn almost irresistible inferunce that thay 
aad not been committed at the whim of the inéividurl 


purpatrators but ns a part of a corron plan. It arguss 


vory strongly that thoy woto cornitted as a rosult of 
specinl trtining towards that end, or nt the laast 15 


a rasult fror instructions ananating from anne c2ntril 


L auth rity." 


3 


6 
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BS ^ Synonym for datates. Thus, tratios In tha TOSE 


recent orecticoa are exuressec to be entered into 
batween "governments" -- yet none imagines that tha 
gentlemen exercising tha functions of ministers are 
tnaoselves parties in the tre>ty, still less that any 
of their suboréinates are. No one supposes that German 
prisonars in Great 3ritein were or are in the parsonal 
custo¢y of Mr. Atlee and Wr. Morrison and Miss ‘filkinson. 
It is tna stata, the state alone that is intended, No 
one beliaves that Sir Stafford Cripps, Mr. Joseph 
Weatwood and Lord Jowith are personally liable to pay 
their keep, yot according to Article 7 of the aagua 


Convention the government into whose hands prisonars 


of war have fallen are charged with tha cost of their 


maintenance. 


The argument of the prosecution is a transperent 

equivoqua, based on a confusion between the two mesne 

| ings of "Government," viz. (1) the parsons carrying 
on tua governoent; (2) the impersonal incarnation of 
the sovereignty of the state. It ig the stata which 
is liable for the breach of the provisions of the con- 
vention. Thare is no suggestion in the convention frou 
one and to another of there boing any duty on the part 
of ministers or othar civil officiels to supervis: "nd 


control th: conduct of warfare, not to soonk of livsility 


This, it is subnittec, Is far toa vague 
—ace tha feunontion of n highly criminal charge. It 
dsea not even sry that the "pattern" was unifornly 

found averywhere. In sone cases adcittedly it was not. 
Tnat Goes awey with the inference of "special training 

| towards that end," er at the least (note the hesitation 
af the prosecution) of “instructions emanating fron 
soce" (note the uncertainty of the prosecution) -- "sc 
Cunidantified) cantrrl autharity." Mrreover, a scrutiny 
of the sllegecé nat:arns will show thit the sllaged acts 

| wera sporadic nnd that no coenon plan or instruction 

j fro: tha central authority existed. 

(a) Tha paking of onths or agreerents not t3 
asc2na, (Paras. J-31-9.) The accaunt in thase paregr2phs 
purports to show genuine cases of compulsion. It is 
significant that no such cases ara cited regereing other 
places then Singapore (3 cases), Hong Kong (2 cases), 
Sorneo, Java, Betavia, Zentuji anc Formosa. Nothing is 
said concerning Incia, Burma or the Philippinos. So 
tha pattarn evinces unexpected gaps. In fact, thera is 
littla in comann abcut the alleged acts of compulsion. 
donetinas by starvation, sonetimes by confinement, 
sovetiries by beating, soretimes by threats, sonetines 
haat, somotires by a combination, Where is tha comen 


pattara? Of cnursa, the domaine of an oath is è common 


fa-turo, but that is adoitted ane justified as a fair 


offar of freecon from closa guard. 411 thesa incidents 
tank. place in tha first nine months of 1942. Is thit 
nt cagant evidence that thers was no official prlicy 
of corpulsion cf unlawful coercion? If cruel avsnts 
took plica, thay wara tha sporadic acts of local 
officars cf inferior rank. 

(14) Hess-cres (5-142-45, 

It is €1fficult to sos any "pattern" in tha 
alligeé .css.cras in cifferant varying nathods Gatziled 
in thasa ptragraphs. Even tha prosecution ennot sie 
any p°ttarn in taam -- for it hositatas to link thoi: 
by any cotive. It might, thay guess, ba to sava 
trouble or it oignt ba to terrorize. But thero is na 
"pattern" allagea in it. All it nnounts to 1f ost7b- 
Lligace «rula ba th-t thore wore n certain linitad 
nu-bar of “rassscros" in tha first threo months of 
1942. Deas that nat show tht if such incidents toot 
pleca thay wara i.r odiataly chockad rathar than their 
taing “in nccordanca with tho pattern of sona" (undsa- 
fined) "central authority?" 

(b) Pars. J-145, The wossncres dotnilaa wora 
neerly 11 in Bornoo, 1943, and =npair to hava Seon 


pirgutrctua, if -t 111, in tho course of tha supprassion 


_gf lee’l gttargts et insurrection. Arnod ruballion 
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isolated places. “Tt is not. sufficiant, ip any event, 
to stigmatize such a suppusad “over-all pulicy" 23 
Jenanese, without specifying whet "Jananese" were 


Tasgonsible for its inculcation. 


.sfnvs thet by “treinin-" y-s = "mz 


42,263 


cannot be put down with rose-weter. It ig not the 
case tart forml trials are a necessary prelininary 
to ailitsry exacutions in the face ef forca, of “vr 
rebels" ang “war traitors." 

(c) Pores. J-146-7-8, evince no “pattarn." 
Tasy only show, if proved, thet prisoners wero s038- 
tines killed whan cn invading aneny was nt hand. The 
qotiva is enly hazardad by the prosocution that it night 
be to prevent tha prisonors fron giving assistince — 
avoucdly 2 guess. How cin 3 "guess" prova ^ "patern"? 
The killing of urisoners in such circurstances my 
indued, soietines be n pronar and adnissible militery 
precaution, Tha inconsistency is menifest bet 133n 
professing to da-l with events "in anticipation of" 
invesion, etc., ané imeeciatoly citing e cosa (Tarv=-) 
waors the killing elleged occurrad oftar an air reid." 
Vary fəs c-ses of this "anticipatory" typa ara nllagsd. 
No "pattern" is discernible fron than. Prisoners! 
stories of thraits, ond clerk's stories of secret 
ordars sra not 2a "strong corroboration” but vory wark 
uviäenco. 

Had such a "centr21l" "over-all" Japaneso 
policy axístad, it would hava ba:n npplied unifor: ly 


ang abveys ead evury@Bhare, and not meraly in ^ faw 


a ee E N 
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It may be that th. Japanusy militcry thuory 
has been that tiu obligaticns to prisonurs is not 
Paramount to thet of pres-eryin> th. lives af the 
troops and in isolata? instrnccs commandurs mey hove 
interpretuc tiis principle vith doproper lnxity. But 
thet is not to say thot ticy were instructes tn da sa. 
Thu princizle itself is nrt contradicts) by the dague 
and the unratificd Conventinn of Gunuva of 1929. 

Vith regar] to third dugroe autheds enplayuc 
ty the Kerpeitai it is sai’ in Ferz. J-156: “This 
uniformity esnant hevu arison by chancu; it rust heve 
been the result of 2 comrnan treining. Eut if such a 
conan training; hac Seen riven jt must hove been a 
ortter ef 2 government policy." 

Thy interfcrunce of "z enecen tr-inin:" is 
unsunportec ty common sense, for thu third dartuy 
Tetbacs ny havu tuen duc te a corron Gentclity of 
& certain profussion. Ths further infcrones thet the 
supposed "training" wes z "matt r of éevermrent >olicy" 
ter of ghvernnent 
policy" shows thot sy "tr-inine" is rusnt “xilitery 
trainin-" <n* is avcin unjustificad. It is not th, 


business of the geverm unt to Supervise th details 
of militcry tr-inin-. 


the prosecution of 2 canpruhunsiv. ani undiffuruntictud 
phrosu."tha Jopcnusy Governrent™ mcy bu in cccore with 
thu prosucution's thuory of lichility. It is sric ta 
be vse! "in z wide sense os erbrieing net merely 
murters of the enbinet but sfficurs of thu srmy snc 
nevy, ambasso“ors and sunior esru.r public Ssrvents." 
It is sq usut in thu following pcrogrcpis thet it 


-reunts to covertly s¢ ing to the cpperently sincl. 


definition th: wores “or sory or ll ef theo.” This 
is, it 4s sutnittuc, unfsir in è ecrizincl tricl aminst 
ta, individurl sccuses -- = tuchniqu. wich woul! not 
hu tolurstud in e domestic court of justices. For 
instine,s, utin it is stetel that curtcin sllezc ozr 
erictes or other 2itturs were Faown ta the “Jaronuse 


Gevurornt," it is likely te luri ta on inference 


tact cll of ti. persons eonprisu. in thu elova ccfini- 
tinan ure csere ef then, wilu they wru kneun only 
tos fou. When c cort-in policy is daclcred "govurn- 
ront-1," 1t may cnly be a strategic policy of thu 
Ery, of whica «tacr cabinet ministers er crbcss> ‘ors 
ar career public serv-nts hay. nothine to co with. 
Y-t it suns as if all ef them showul? bo rusponsibl. 
fer it. 


Tx defense respectfully subrits that capital 


1 erimins] responsiblity must not be imprasd on ths _ | 


uf ont aont cherne with wont af supurvision, it is 
celosrly ruluyint to tnat chira. to show thet hnis 
audurvision ws zensrelly uffectiv.. If > ren is 
charred with `srtici>ction in on Anti-catholie riot, 
tt is suruly relev nt to sh y thet hu is 2 Pána 
Chznbarlein. 

VI. LIABILITY OF TE DEFENDANTS, 

(1) Fellecious Analozy of Treason. "No nen 
hes been cherged vith erirus agninst pumeu 2nd enn- 
ventions] war criins or crimus cgainst huncnity unluss 
ħu is in sou wey responsibly for the accrcasive policy 
follows +y Japan which gave riss te these erires." 
(Pore. B-3). This, huwever littlu such 2 purson 
fArusse or expectus that wes wes probable or that 
those eriiws would happen! 

This rives us th mastop-kuy to the wholu 
fellscious theory pervadin: thu Incietiwnt. It is on 
deus esllee uz hy the fusitn of trəzaonchlu consziracy 
ar Salag in runicipzl leu. Tho “resucution sauros 
such 2 n*rsllul with its usurl assurstion. But pun-lu 
on trial far thuir lives cane-t Su convunned in such 
en ursy fosbii. 

evan so, th. -ros_cution cannot kuup fruu fror 
vamuswss., Allocin: thong lves thu sixtu_nth-e.ntury 


leens to hol: th: lerst rrticiretien in the fornetinn 


1 
| tasis of such risluatiny assumptions cnc express thea 
2 


| desiru thet tha tribuncl will net be mislud by essurm- 
3 


4 


pe ped 
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2cecbsu? even rozrrciny this cetegory ef ericus.an tha 


tions cnt sureises with which the sntire suaation is 
Fiddlec,. 
(5) It is stctud in J-6: "On ta othr hen. 


this part isner-s dufcnss evidence. relatin:; to con7s 

or other placas in rusnuct of wiiea no uvizenee acs 
buun given by th. proscevtion. Tris has Sewn onu on 
the tasis of aus Ennor, the learned? Presi‘ent's rocarks 
to the dufens.., ‘meut the cheres madu czcinst yau ant 
do not try te -rovu thet in othur crsus UheTe na po eii 
were tacy na f-vits ewl? tu foun’! 

Fer the presucution to lencre such “vfunse 
tvdvunce is pelpably unfair vhicn is terhoos not unru- 
late? te thu basic thuery of lin dlity of the tresecu- 
tien. Tho lesrne' Presicunt's suctesec yluw thet tka 
dufunsu cugit net te sive evidunce of cons concitians 
but mut the ehr-us af bad con‘itions 19 well cneush 
as Tugerca chargus dir_ctly cosinst ta. offieicls xt 
those -nrticwer placus cs rusares bisber efficicls, 
it is surely rulevent to crove thet in other s1reus 
wher. they were in cantrol th. conditions nur. gon). 


This raises cn inference: that the conditions aur. gord 


in the echcll.ng.:d inst-ne. also. In aeae of ic 


of e solicy to involve lichility for oll its renifier- 
tions ant cons :quencus, thuy oroecu.c where thera 
uxists no farmulntion of zolicy ct ~ll on thse mart 
of 2 viven ingivicuel, to held bin rusjonsiblu as if 
there were =- huenusu, forsooth, thu "tolorstion of 
th: situation” is "tentcmnunt" to forrulsting it! 

(2) The Wholy Principlu of Evbassius 
trectuc fully in 2 letur steze by othur dufcnsa 
counsul, 

(3) Besnonsi>ility of Porsons, Investec with 
Power (K-6). Tas paracresh 4s riddluc with cssumtions. 

First, it ropresents thu ccbimt, the Privy 
Council and th- Lard Kuvper ss sovurclly charcu? with 
the ultinates resnonsihbility for thu fornulction of - 
policy within their rusczective snhurus of rower. But 
the Privy Council uca under no duty nf formiletinz 
policy -- only of criticizin; it, whil. the Lor’ koepur 
hee uven lusa initiativi, 

Scope ly, 16 assures @ principle ancinst 
which we have ta protest vizornusly, navuly, thet if 
2 person is invest. with cn ultinaty Powur, ho is 
liable for th: misuse mde of that pour hy his 


subordtnat.s, ven in Anglo-Amsriczn law, it is in 


mast trivicl cases that a person is sutifect." ta j 


penalty for toe canjuct of his servants ond agents, 
If 2 barman sella his beer ovt of hours, the innkseper 
ean nm te fined, am that 1s, wu understand, ahnut 
th. extant of thu principlu in England and Scotland. 
It my bu notud thet th: presecution itsclf docs nat 
Sewn certain of its pronositien, for in onc passage 
wu find the remark that it is "“particul-rly truy" 

in ^ curtain essu. 


Either 2 proposition 4s truo, or 


not. To say thrt it is somotirus "particuleriy tme" 
is ta sdmit that it cannot bu admittul as simlu truth, 
Thirdly, it 1s stzted thet scquiuseencu in 
tha ducisinn of his associatus or suborddartes "ney be" 
Qecs? a retifiertion af thet decision an? "tantenount" 
to ~ personel uxercisu «f his powur. 14 
We ropuct th-t such calm assumptions of z 
vicarinus capital lintility, without eny warrant fron 
snytiiny bet police court ar juge A. peix practica, 
are intalerzblo to ny general min‘, 
Tiki PRESIDENT: Wu will adjourn until helf- 
poast ninu teerroy marnin?. 
(hur upon, at 1600, =n adjourmint 
ats takun until Thursday, 4 March 1948, zt 


0930.) 


HARSHAL $° THE COURT: The International 


Hilitary Tribunal for the Far East is now in session. 
THE PRESIDENT: 411 the accused are resent 
except ARAKI, HIRANUMA, HIROTA and UWEZU, who are 
represented by counsel. The Sugamo Prison gurgeon 
eertifies that they are 111 and unable to ettend the a 


trial today. The certificates will be recorded and 7 


filed. 
Mr. Levin. 
MA. LEVIN: here. I know 


Dr. TAKAYANAGI is 


that he was there ant I don't see him. Should I 
continue for him? 
THE PRESIDENT: Have you the authority? 


That is the trouble. Unless you have his authority 


w3 nad better wait for a few minutes. 
16 
MR. LEVIN: 


THE PRESIDENT: 


I have no auch authority. 


I quite unterstand your 


17 


attitude, Mr. Levin, but I think ve had better wait. 
Se way have met with an accident; there may be some 
goo¢ reason why he is not here. 

You are co-counsel ith Dr. TAKAYANAGI for 
SUZUKI, I understand, žir. Levin, 

Hq. LEVIN: 


THE PHESIVENT: 


That is correct, sir. 
And he is addressing us 23 


co-cournse) for SUZUKI. 


Thursdsy, 4 March 1948 


‘INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of the Tribunal 
Yar Binistry Building 
Tokyo, Japan 


Tribunal met, pursuant to edjournment, 


at 0930. 
Appearances: 

For the Tribòv-cl, 411 Mambers sitting, aith 
the axception of: HONORABIE JUSTICE LORD PATRICK, 
Member from the United Fingdom of Great Britain, not 
sitting from 0930 to 1600. 

For the Presecution Section, same as befere. 


For the Defense Section, same as befere. 


(English to Japanese and Japanase 
to English interpretation was made by the 


Language Seetion, INMTFE.) 


Dr. TAKAYANAGI. 
DR. TAKAYANAGI: I apologize for being late. 
THE PRESIDENT: I suppose you have some good 
reason for being late which you would like to state 
Pek Te 

LR TAKAYANAGI: I was early in court but 
I was preparing a paper and just was late. 

THE PRESIDENT: Absent-mindedness, I suppose. 
LA TAKAYANAGI: 
(4) Responsibility of Superiors (K-8). 


his paragraph proceeds on the sama theory of an 


I begin on page 145: 


ssumed vicarious liability. It is not denied that 
Ithe prozress of events may make the corrective inter- 


Wwention of the superior official necessary, and for 


ies failure, with full knowledge and opportunity to 


orrect matters the superior may ba constitutionally 
responsible. International responsibility, of course, 
we deny altogether. 

(5) Responsibijity af Subordinates (K-13). 


This paragraph dealing with the responsibility of 


subordinate officials fails to take account of the 
fact that a subordinate has not necessarily the full 
infotmation which would reveal to him the facts which 
would make the policy or conduct improper which he 
propounds. Yet the prosecution urges that such’ 
official must either have nothing tó do with the 
impugned act or alse must have opposed and advised 
against it, and that otherwise ha is criminally 
responsible. 

(6) Responsibility of Cabinet Hemhers 
(K-14). This paragraph makes still another daring 
assumption. A Cabinet Minister might well consider 
hirself personally incompetent to press his opinion 
on a matter on which his colleague in charge of such 
mattars was presumably better informed than himself; 
at any rate to the point of resigning. A Cabinet 
Minister 1s not ax officio an expert on foreign 
Telations and foreign policy. He may have his doubts 
about a proposal and push them to a diviston. But he 
is antitled to assume that his colleagues know better—— 
particularly the Minister in charge of the mattera 
in question. 

It is unfair to say that he goea on full 
Cognizance and "conviction of the evil." He does not 


know that it is an avil. He is properly willing to 


would have him do. 

Naturally, there are cases in which he 
should. But this is not one of thosa cases, It 
raises a question of the utmost complexity and un- 
certainty -- that of self-defense, as to tha definition 
of which no nation has as yet promulgated a satis- 
factory theory. 

(7) The High Command and the Cabinet (K-18). 
This paragraph asserting in the strongest terms the 
power of the High Command over foreign policy never- 
theless persists asserting the responsibility of the 
Cabinet which could not control it. Were the Cabinet 
by resigning to leave the country without a govern- 
pent, or by refusing supplies to it ta leave it without 
an adequate army? It is clear that a Cabinet cannat 
he cordamned for deferring to its military advisors, 
nor is it or its members to be saddled with the 
responsibility for all their plans in which it did net 
participate. Tha prosecution themselvas aay (K-21) 
that “responsibility for an act followa the power 
and duty to do the act." And the Cabinet had no power 
to control the Supreme Command. 

(B) The Privy Counci) (K-19). The Privy 
Council was not a Senata or House of Lords. It had 


'— Guin ——+ve—ite-opinion assis, sostaim tescetent affoine | = fini 


accept the assurance of tha rest of the Cabinet that 


it is not an evil, and that he is over-apprehensive. 
Hon can a Minister of Agricultura be liablo for 
aggressive warfare, if the Minister for Yar and 
Foreign Affairs assure him with their far superior 
‘novladge thet he is mistaken? Just as a bank 
director is not a eriminal for concurring in nutting 
out a mistaken report based on information regarding 
a property in New Guinea furnished by a co-director 
who has boen there to inspect it. 

It may be said that "aggressive war" is such 
an obvious thing that anyono ought to be able to 
recognize and repudiate it. On the contrary it 
dapends on such subtleties as the nature of a state, 
the existence of "real" aearvitudes and their protection 
by force, the existence and fornidable character of 
violent threats to national interests, and the whole 
intansely difficult and complicated question of self- 
dafanse, that the decision is extremaly difficult. A 
Minister for Agriculture may ba struck with a super- 
ficial aspect of a policy, and may oven push his 
view to a division. But he is entitled ta suppose 
that the question is aftar oll a difficult ona, and 
that he may wall be mistaken. Ho n'ed not hurriedly 


Feaign in a fit of sclf-importance, as the prosecution 


-_ — n e 


of state. However, a claim is put forward to condemn 
those who ax hypothesi had no part in formulating the 
supposed “aggressive policy," namely, whose action 
on certain matters "led to the formulation of the 
aggressive policy." Where are such imputations to 
stop? It might be said that every communist publicist 
‘throughout the globe "led to the formulation of that 
policy." 

(9) Zhe Lord Keeper (K-21). As to the 
Lord Keeper it is another hasty assumption to say 
"there 1s an ordinary presumption that responsibility 
for an act follows from the power and duty to do the 
act." 

What alone can ba meant by the so-called 
“presumption” is that a person sho performs a duty 
of giving advice, free from any civil or criminal 
liability to A (tha Japenese Emperor and public) is 
thereby placed under a liability to B (the prosecuting 
Powars). Unless everyone in aach country, who ia 
under a duty to giva free and untrammelled advice, 
is to be bound to giva it, not freely and unreservedly 
at all but subject to the possible repercussions it 
may have, such an “ordinary presumption," so far from 


being "ordinary" is seen to be extravagant and oppres- 


{ sive. The next step will be to assert that journalists J 


are criminally responsible for the untrammelled 
statements they make in the performance of their 
duty to instruct and advise their public. Such a 
stifled press would be no free press at all. 

The essential nature of “ke Lord Keeper's 
advice was that it was to be abso,utaly free from 
considerations of liability; that it was to ba 
absolutely privileged. And now the prosecution comes 
and arbitrarily denies the privilege, which it would 
Gonceda to avery legal adviser in Great Britain and 


the United States. 
A most notable admission is found in this 


paragraph which destroys the whole substratum of the 
i 


prosecution's case. It charges that the objectionable 
acts of the accused were breaches of law. Yet what 
do we find here? If the Lord Keeper, it ta plainly 
said, was responsible by Japanese law, that responsi- 
bility would be imposed by lawy if not it would be 
one "in fact." Thus a responsibility imposed by fact 
is not in terms distinguished from a responsibility 
imposad by law. In other words, all these asserted 
individual responsibilities and obligations do not 
Test on law at all. 


Straws show which way the wind blows. The 


= stosssution shan off thair snerd J 


r. President end rembers of the Tribunal: 
Tha International Military Tribunal for the Far Yast, 
though: technically termed "Military," is not a rough 
and ready court military devoid cf legal training and 
eyperience en? pf legal inparticlity end patiance 
instituted tc deal summarily with war crimes in the 
heat of military conflict, with tne fear of reprisals 
by the antagonist as the sole check on its arbitrary 
tendencies. On the contrary, this Tribunal operates 
in the midst of a peecefil environment in which hostili- 
ties have long since terminated without the slightest 
prospect of their being revived. 

I omit the nert sentence and go to the riddle 
of the page. 

The accused are not ordinary felons, but rere 
bighsranking statesmen and soldiers who, divergent a7 
they might have baen in their philosophy of life and 
in their outlook on world politics, all endeavored 
according ta their respective lights to steer the Ship 
of ftate through the atormv seas of Far Farstern politics - 
a sequal to politicel contact between the Fer Tast and 
the Western Poware since the past century. Since Japan 


as a “stabilizing force" in the Far “ast has lapsed 


recognize that legel responsibility is a sharply 
Histinguished thing from the responsibility that 
hey ara tryirg to assert that they unconsciously 
recognize the hollowness of their basic contention. 

This paragraph makes the aassmmotion 
unwarranted cn the face of it, that the recommenda- 
tion by tha Icrd heepar of a Prime Minister was 
"fairly be said to be” part of the customary law of 
Japan. That such a recommendation was to be made 
by somebody might be customary but was no more 


“customary law" than the convantions of the Consti- 


`jtution on the part of the United Kingdom and the 


United States. And that it should be made by the 
|Lord Keepar was not even a convention; Marquis KIDO 


was the very first to be so consulted. 


into pa~t history, and the responsibility of securing 
peace and order in this part of the world has nos 
fallen on the shoulders of other leading nations, the 
nature and character of the insistent difficulties 
which confronted the accused may be appraised in their 
true perspective. The eyes of the Far Fastern people, 
indeed of all mankind, are centered on its historic 
jud-ment. 

I omit several paragraphs and go to page 
155. 

According to the belief both of the prosecu- 
tion and the defense, the International Hilitary Tri- 
bunal should symbolize the dignity of the law of nations 
to which all the governments of the world must bow, 
às Purlanaqui said two hundred years ago (1747), the 
Law of Nations is a lew, obligatory in itself, to which 
the peoples or the sovereaigne who govern them ought to 
be subject. (Burlamaqui, Princines de Droit Naturel. 
Part I1, Chapter 6, Section 6). This trial involves, 
on the one hand, the current executiva Policy of the 
victorious natione ably represented by the proracution 
and, on the other, the liver and liberties of the 
staternen and leadere of a defeated but self-respacting 
nation -- or may we not better say, the rights of man 


on an international level -- for the safeguarding of 


7 


which our American legal friende are here with us. 

We urge strongly upon the Tribunal that in rendering 
its epochal judgment in this unprecedented criminal 
trial, the sole guide should he the well-established 
Jaw of nations. It will not be necessary to remind 
the wise and learned Tribunal that an injustice done 
by imposing severe punishment through ey nost facto 
law for crimes unknown to the law would be calculated 


to leave such rancor in the hearts of generations to 


1a) coma ar might check thet permanent reconciliation 


13 


14 


otharwive so evident and certainly so necessary for 
auicable relations between the Past and West and for 
the perce of the world. Future generetions of Oriental 


peoples -- indeed of the whole of mankind -- who look 


Perspective might come to feel that a gross injustice 


n 
| me on this epochal judgment in a broad historical 
“ 
l 
v 


19 


‘Ty 
2 
2 
4 


n 


had teen done through ex post fecto nenalization of 

the leaders of an Past Asian nation, remerbering that 

| Western statesmen and generals had never been penalized 
during the preceding three centuries for their egeres- 
sione on Esstern lande. Just as a sinple daughter of 
Orleans, tried and eyecuted under the vigilant eyes 

of the occupying “nelish arry, later became a martyr 
and saint in tre eves of the French peaple, capital 


| Punishment, if ever mated out to any of the accused 


te the part of right and discretion as well as an ex- 
pression of judicial courage for the Fonorable Tribunel 
to abide strictly by the law. Py upholding the well- 
knoen snd well-established principles of international 
law, end by that alone, cen the Lamp of Legeal Primecy, 
conrtituting an integral pert of Civilization itself, 
be kept ever bright in the comunity of nations and 
shine as a fizyed beacon, end not as a wavering light. 
for the guidance of eè storm-tossed world. 

Before leaving the lectern I should like 
to make a few remarks regarding the stetement« mede 
by the President concerning Lord Wright, if J mey be 
Feraitted. 

TEE PRESIDENT: No, a discussion on lord 
Wright is irrelevant. T certainly had no intention 
of ellowing him to be branded here of a partisan, 17 
told you what his officiel position wes. There can 
be no question about the accuracy of what I seid. 

DR. TAKAYANAGI: J have no objection to the 
eccurecy of the President's statement: I just want to 
aisver something in regard to mv position to Tord 
Wright, if the Court permite. 

THE PASS IDET: I had pr duty to protect his 
Teputation. which ras attacked. There ie no need for 


Prythine more to be said. ‘No statement of mine is 
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under he Conquerors, woule be Yraught | 
with the danger of converting £ plain son of Yamato 

into a martyr in the eves of his nation. or even a 
martyr to the cause of the freedom of Asia. The Tri- 
bunal is well eware that history is replete with in- 
stances where the deeth penalty imnored on a political 
or religious leader not only purges all his offences, 
but magically lends glory to en otherwise prosaic life. 
It vould also be fretting a cruel example to, and chill 
the enthusiasr of, the Japanese people now dedicated 

to the tenets of the new Constitution, the rule against 
ex post facto penalization forming an integral part 
thereof. It would create en enduring impression on 
their wind» that there could be one law for the vic- 
tors and another law for the vanquished: fuch an ip- 
justice would be looked upon as a manifestation of porer- 
politics, which certainlv does not conduce to the build- 
ing of that one world in which just law reigns suprere. 
fuch a precedent in this historic and draratic trial 
mipht, moreover, have far-reaching repercussions on 

the future administration of criminal justice -ithin 
the territories of the victorious nations represented 
here, for tn that case the mayin would he true that 

"ye but teach bloody instructions which being taught 


return to plague the inventor." Jt would, therefore, 


questioned by you. 

DA. TAVAYANAGI: ‘ir. Yamaoka will follow. 

TFE PPS IDT: “T. Yamaoka. 

"R. YAVAOKA: Tay it please the Triburel, T 
regret to state thet J have been compelled to battle 
a deluge of mispleced connas thet have sudseniy end 
unexpectedly epneared in the last portion of the argu- 
zent now before vour Ponors. An errata sheet request- 
ing their deletion has been prepared and J believe is 
being distributed. "ay T therefore Foljcit the kind 
indulyence af the Tribunel in ignoring these obvious 
mistekes, 

I might state also that the underscoring 
throughout this argument is ours. 


T shall now present Section C of the defense 


zumation. 


3 


. DEFENSE SUMSATION--SECTIO! 
THE INDICTHENT 


The Potsdam Declarotion issued on July 26, 
E in paregraph (10) that “stern justice 
shsll be neted out to cll wer criminels, including 
those sho hzwa visited cruclties upan our prisoners." 
The Instrument of Surrender of September 2, 1945" 
{ncorporated thc terms of the Potsdam Declaration, in- 
cluding thc paregraph just quoted. In implementrtion 
thereof, the Suprema Commandor for the Allied Powers 
{ssucd s Spccia) Proclamation on Jenucry 19, 1946 
which est:blished the Internetional Militery Tribunal 
for the Far East. This Special Proclemation in setting 
forth its purpose, in part, reads: "that znr _crimingls 
should be brought ta justice;" "thet stern justice 
ahal] be acted out to rll wnr crimincls including those 
who have visited crucltics upon our prisoners;" and 
in article 2 that tho "Constitution, jurisdiction ond 
functions of this Tribunel ere those set forth in the 
Charter of the Internetionel Militery Tribunal for 
the For East, spproved by na this dey." 
Ie Ez: By Be 109 


2. Ex. 6, T. 109 
3. Ex. a, T. 109 


_. 
SESE 
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Trticle 5 (b) entitled "Conventfonsl Yer Crimcs™ — 
provides for “violntions of the lows or customs 

of gar." Cnly in Article 5 (c) stipulating 
“Crimes ngainst Humanity" do we find authority 


to conaider, evan, the acts svecified "before 


or during th mar." With this sole exception, 


crimes” end "per". 


then, we zre inescarably remitted, in tracing 
the jurisdictional frontiers of this Tribunal, 
to the dcfinttion of the terms “war criminals", 


“declered or undeclered arr of sgeress‘on", "gar 


It is not belicved necessary to lrbor this 


Tribunal with citrtion of outhorities in support 
of the generrlly acccpted rules of construction 
and interpretation of words. For the scke of 


clarity, however, certein fundrmenteis will be 


7| briefly stated. The terms employcd rre given 


= 


the ususlly acecotcd mennings when they ere unco- 
biguous end trey rre strictly construcd ns ageinst 
the user. If any cabieulty cxists, thcn we may turn 
to the circumstenecs under ^nd in which the terms 
wre coploycd and =c any evcn seek to dsterminc the 


intention znd conduct of the parties ond custom, 1f 
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ne Charter cy tre antepoatioral attttary ~, 
Gribuncl for the Far East, approved and proclaimed | 
by tre Supreve Coccunder for the Allied Poters on 
January 19, 1946, as amended April 26, 1946, provides 
ufor the just and prompt triol and punishment of the 
major war criminals in the far East." Thet the ex- 
tent and limit of thig Tribunal's jurisdiction, there- 
fore, are derived froe the said instruments is a 
postulate beyord dispute, what then is the exact 
limit of that jurisdiction? 

Reviewing the Charter, we find that Article § 
gr-nts specificsliy “the power to try end punish 
Far Eastern rer criminals" and that the anumerated 
“acts, or any of the , are crims cacing within the 
jurisdiction of tha Tribunal." article § (a) provides: 


“Criues against Peace: Namely, the planning, 


undeclared var of aggressioa, or a var in violation of 
interr.tions] iaw, treaties, 2greements or assurances, 


| 
| 
preparaticn, initiation or waging of a declared or | 
or perticipaticn in a conson flan or conspiracy for i 


tye accorplisroent of any of tre foregoing." 


fe, Pen eyo. HCL! 
5. ix. 9, Article 5, T. 109 
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any there be. Leaving eside cany legal fefinencnts 
of these rulos, ahich we respectfully submit cre for 

our purposes superfluous, we invite the rttention of 

the Tribun21 to the terms now under scrutiny. 

Let us first turn to the term "war criminals". 
Clcnrly the generic work “crimincls" is modificd by 

“ecr". ‘We ore therefore dealing with a specific class 

of "“criminnls" who ere chargcd of having committed 

crimes as known to internrtionol lew in a "wrr", for ec 
are concerned with intcrnstionsl reletionships. In 


the light of thc T a surrounding the issuance 


of the Potsdrm Declerztion and the signing of the In- 


strument of A thc proclaiming of tha 
&pccinl Proclametion of the Supreme Commemor for 4 
the Allicd Powers ond tho Cherter of this Tribunal , 
211 of which were done during war on the hiehest inter- 
netionol, not domestic or nationzl, level, it is 

plein that this is clear end unambiguous. But, for 
the sake of argument, even if we should cndeevor to 


Psecrtein the intention of the partics in the use of 


this term, we are still relegetcd to the 


6. Ex. 2, 109 
7. Ex. 6, 109 
Cx. 8, 109 
Ex. 9, 109 


a 
obvious and undenicble fact that they hcd reference uoore, one of the greatest authorities on 


to and could only hava mernt whet is patently stated- international lav, states: 


wer gs recognized and prescribed by the low of nations. "euch confusion eny be avoided by bearing in 


GJ 1 a tf e 
Consider next the term “war crimes Ss mind the fact that by the term wer is eant not the 


also here denling with o specific class of alleged mere employment of force, but the existence of the 


é nl 
criec on an internotianel plane. It can only meon lezal candition of things in vhich rights are or way 


interne.tionally-recognized crimcs committed during be presented by force. Thus, if two nations declare 


a "wer". 
uar one against the other, yar exists, though no force 


at a red war 
Next, the tera declered or undecla a vhatever miy as yet have been employed. Cn the other 


a ifi 
of aggression", This likewise can only mean a spece e hend, force way be employed by one nation agcinst 


class of aggression, whether declered or undeclered, another, as in the case of reprisals, end yet na state 


n Ms s 
shich ia "wrr"; it excludes fron the consideretion £ of var nay arise. In such a ease there tay be sald 


£ crime by this Tribunol of c war of sclf-dafense or to be cn act of var but no state of ver. ‘ihe dis- 


a non-agercasive “cr. tinction is of the first importance, since, from the 


" a 
Lastly, take the term "war". This word can moment when a state of var supervenes, third parties 


anly ncan ear as 1s knowm to international law, for become subject to the perfor ance of neutrality as vell 


herc we ere not decling with civil or private wer. aļas to ell the inconveniences thzt result fron the 
3a 
Since cll of the terms cmployed turn on the true ond exercise of belligerent rights.” 
10 


s.’ a a 
exect definition of “wnr", wc respectfully solicit the wilson on International La says: 


attention of tho Tribune] to the cuthoritics. “Broadly defined, ‘war is á properly con- 
me i 


@ucted aontest of ermed public forces,‘ or the lezal 
Cindition under vhich such contest vould be author- 
fred ....2. Or. Leiber, in 1863, in the Instructions 
Sa. Digest of Internat’) Law, Vol. VIL, Sec. 1109, 


n. 153; see also Wigmore, "Guide to Amer. Internat'l 
Law nnd Practice," pnge 76-79. 


1J, Part 5, Chapter té, p. <34. 
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for the Gavernoent of arnies of the United states in 


Simitar definitions o_y be found in "Thean 
12 


the Field, stated: ‘Public war is n state af armed on International Law," "Qopenheic's Incernetional 
4 2 


hostility between soverei,n nations or governments .. 


as.' As there may be a use of “orce by one stcte subject 


cgtinst another rithout c state of rar, €.g., in the 


1 
13 
Ler," ond in other standard authori:ies on this | 


case of reprisrels or the use of farce to protect 
national interests, so concelvsbly there pzy be a 
state of wor without the use of force ....." 
Hackworth's "Digest of Internztional Lar" 
quoting .ecNair declares: 
“A stcte of wor arises in International Lay 
(a) at the moucat, if sny, specified in e declaration 


of war; or {b) if non: is specified, then iurediately 


upon the coguunication of 2 declaration of war; or 

(e) upon the comission of an act of force, under the 
Suthority of a State, vhich is done cnimo belligerendi 
ar which aeing done sine anito belligcrendi but by way 
of reprisels or intervention, the other state elects 
to regard 2s creating a state of war, either by re- 
pelling farce by force or in some other yay; retro- 
setive affect being given to tiis election, so that tke 
atcte of wer arises an the comission of the first 


nct of force.” 


Rl. Vol. VI, p. 164 12, Vol, 2 (7th Eng. Ed.) pp. 98-103 
13. Val. II (6th Ed. Rev.) pp. 165-174 
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We are not here concerned with "w-r" in the 
i 


lay or rhetoriccl sensc, where this term has been 
very loosely employed to cover oll typcs of hostilities 
end conflicts. But we nre here concerned with the 
truc weaning of that term in the internationel legal 
eee S By the lew of nrtions war or belliger- 
ency, ohether or not force is octunlly used, imposes 
certein obligrtions upon neutrels ond belligercnts, 
end gives rise to the exercise of belligerent rights 
| which do not exist in timc of perce, and tho relation- 
ship between the netionals of the belligerent ond 
neutrol states 1s drasticnlly chenged. The effects 
are indeed for-ranching. Generally, they may ba 
sumearized as resulting in 
(a) breeking off of diplomatic and non- 
hostile relationa of the belligcrent states; 
(b) erncelling treaty relrtions of the 
belligerent stctes; 
(c) modifying the status of cnemy end 


neutrel persons within the belligerent atates; 


13 o. Sigmore, "Am. Int. Law and Practice", p. 78 
states: "Popular opinion, nsturelly but unfortunately. 
f2ils to observe the distinction between mar as o fact 


and stote of wng nas a result." EN 


custom and lat of nations a stat. or condition of 
Diced or belligerency os «norm and defined should be 


2 Jode certzin ond not left in doubt. 


3 It his been said that: 


4 
“The lav recognizes a state of pence and 


$ 
o 
; mediate state which is neither the one thing nor 

d the other -- neither peace nor tar. In every com- 
A aunity there cust be the supreme power, whatever it 
is, to determine the policy of the community in re- 
[£274 to pence and wer. It is not, -I thins, for pri- 
a2, ¥ete individucls to promounce upon the foreign rela- 
aj, tions of their Sovereign or their country .... Public 
ta) Polley, in my opinion, reoulres 2 good citizen in 


"3 Batters af this sort to conform to the rule cnd guid- 


| state of var but it nois nothing of an inter- 
| 
| 


[ance of the state. However critical may be the condi- 


LEER 
tion of affairs, however imainent yar may oc, If and 


Is 
sa long as the Uovernment of the State abstains from 


“ 
cere or mixing war or accepting a hostile cazi- 


a lenge, there 1s peace ...., Peace with all atcend-nt 
an | C2MSecuences s.e... for cll its subjects." 

| Worccver, it 1s respectfuily submitted tht 
n | She determinstion Ly the political deyartecnt of the 
n | f0Vernment of the existence of c state of war or 


| 
j 15. Hackworth, Vol. VI, pp. 161-162. 


(d) affecting the stctus of enemy tnd ncu- 
trel property within the belligerant stztes; 

(c) changing tho relctions of belligerents 
tnd cllies in cccord with the trertics of ollicnce; 

(f) chenging the relations of belligerents 
in stctes not parties to the wer; 

(g) modifying the relations of persons sub- 
ject to the jurisdiction of stctes not partics to 
the wor cnd belligerents.!* 

Mora specifically, it authorizes the killing 

1 Qi tha members of the onemy forecs cnd generally com- 

12 /mit ting violent acts of rotclistion which would be un- 
13 lawu] ond uneuthorized in tina of posce. Whether the 
l ecr is just er unjust, it immedictely brings inta ob- 

4 oe the lews end customs of wor os recognized by 
Wh he lew and prectice of netions, including treaties 

es cnd conventions such os the Hague end Geneva Convent- 

" [Sens which would not otherwise cpply in time of peace. 
ta of these compriso matters of such vital importence 
that it is only neturel that by the 


u 


Wilson (3rd Ed.) pp. 257-263. 

Oppenheim (6th Ed. Rev), Vol 2, Prrt II. 
Hzekworth, Vol VI, Chepter XX. Od, 
Yheston (9th Ed) Yok IT. 


> ee | 


belligercncey is a cotter of eBt noice by the 
ik 
'igourts and they are bound by it. 
f But it may be argucd since uany instsnces in 


2 history, some of which are in issue before this 


7/16. Mackworth, Yol. VI, 9p. 161-162 


Se O O U U O 
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= —- = —— a a 
Trzbuncl, heve had meny of the charreteristics of Wtr, pleasure at any time.cay Geclare war and onca delared 


fer cx:mple, the Ernchurien Incident, the China Af- a state or condition of war or belligerency immediate- 


fcir, the Nomonhen ond Chengkufang ecleshes, the stction- ly arises, whether hostiliztes actually occur or not, 


ing of Jopcnese troops in French Indo-Chine, the inva- therety imposing rights an2 obligations on both bel- 


a7 


sion of the territories cf Theilend ond Fortugal, ctc., ligerents and neutrals. &ssuming that the Charter 


they must neccuscrily be docmed to constitute war. in Article 5 (a) grants jurisdiction to this Tribunal 


The main thesis of the Prosacution as cvidencad by the and leaving aside for the mazent the question of 


Indictnent, perticulerly in the substantive counst and jurisdiction as to non-aggressive war, than in the 


sonc cf the conspircey counts, stands or tolls on case of a "declared war" its authority 1s patent, 


j The other term "cr a war in violation of 
my lew, treaties, aereements cr assurances" does not 
*| apecify whether it should be declared or undeclared. 


thia preposition. We ere, therefore, ogcin remitted 
to the question of vhcthor or not many of tho metters 


chrrged in the Indictment foll within the class of 


“decl d ered fac i a 1 
sates GF i e e a ieee PL AOT OTN į Even under thia clause a declared war in compliance 


wioletion of internationrl lew, trertics, egrecomonts with the Hague Convention III, may nevertheless vio- 


a “ 
AE) PCOS Ie | late other provisions of international law, treaties, 


Let us tcke the term "declared wer of agercs- 
sion’. The right of © sovereign, whether justificd or 


| agreements or assurances. But whatever the conse- 


| quences, which will be treated fully elsewhere, even 


Mot, to declrre wer in conplicnce with or in violetion under thia clause, the right of a sovereign to de- 


of the zws ond customs of wer, Hogue Convcntion I1!, Plarcteaclendntherebylcreaat cnanatatecofiws tia stabove 


tha Kellogg- Briand Pect, cr cny other tretty, cannot ergued aa 


be questioned regardless cf the mor=lity or legclity This brings our ettention to the term 


of the cxcreisc of such right. In short, a sovcrcign, aa aneao e TEER ee m a4 oh oe 


rt his = Clause that much confusion has arisen and upon its 


2 
| true concapt and interpretation will depend the auth- 


- Ority of the 
17. Oppenheia (6th Ea. Reva 7sm 


2, pp. 174-175 
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Prosecution under the Charter, and with great defer- 

" rr ay 
enca we respectfully submit of the Tribunal as well, s A formel declarction of war to the enemy 
to try these accused for many of the incidenta which Tas onse considered necessary to le,clize hostilities 


2 
: 1 
are blandly labelled undeclared wars in the Indict- bettecn astioas. t ras uniforuly practised by the 


3 
18 aneicnt Romans, and by the States of modern Europe 
ment. 4 


Thalbrocecutionitasicentendadnthrouchout until about the middle of thc scventeenth century ... 


th int: ent! i k t ; 
these proceedings both in its Opening Statement o s in e sevint:enth century formal declarations vere 


20 7} mot regarded as csaentizl. Grotius declorcd, indeed, 
and in its Summation that the Charter expounda and 


thet a public proclanssion must be node; but in hi 
is declaratory of existing international law, dAssum- a P 2 i s 


gjorn ticc and right down to t.odern times the ruls liid 
ing this to ba ao solely for the purpose of argument, 


36; &oun by him ras not observed by ihe belligerents. 
then what is the meaning of "undeclared war"? Can 


eee It haa been estimated that of some 120 rars that 
an "undeclared war" in the international juridical 


[i 
13 | took place betveen 1700 and 1372 there were barely tin 
sensa exiat? 


13 | cases in thich a formal declarztion preecded hostili- 
ii tics,” 
3 


Indisputably, the practice and custom of 


nations for centuries paat, supported by the author- 


But, it hes been argued, since Hegue Conven- 
ities, render untenable the proposition that a war 22 


tion III of 1907 all nations aro obliged to declcore 
in the legal sanse or a state of war or belligerency 


war or serve an ultinctum prior to the conc: ncement 
cannot arise if undeclared. To cite but a few ex- 


tot hostilities; otherv:ise lewful belligerency or 


amples and authorities will suffice to reveal tha 


‘state of ver cannot arise. ‘his unusual theory, the 
fallaciousnaas of such a tenet. Wheaton on Inter- ha 


21 } Zerits of thich will be argued fully by the defensa 


statea thatı 2 
ay |lserherc, 1a nay need in the Counts undcs Group II 
18. c - 3 
19. EUe 3p) Of the Indictocnt ond h-s been advocated by the prosc- 
20. IPS Summation, per. B-§, T. 39002. ilace 24 
21. Vol 2 (7th Eng. Ed.) p. 103; see also Maon 4 ion in thesc proctedings and etco in the sunoition. 
(3rd Ed.) Pa 260: J.P. Maurice, Hoatilities j2 
. Ex.. 14, T. 494, 513 23. Counts 27-52, inclusive. 
f War. a 
ahd el e 9 3 24. T. 169, 246, 259, 16,71d, 16,783. 7 


|25. IPE Sumiition, Section E, 9. 24-27. ) 


national Law 
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nronosition supportcd by the * 
authoritics and the custom and practice of nations, 
some of whom are represented on this Tribunel? Cnly 
s few examples sufficient for our purposes kere will 
be elluded to to negate such a hypothesis. They 
are matters of judictel notice. 

ES says that, elthough in conse- 
quence of this Convention recourse to hostilities 
eithout a pravious declaration or en ultimetum is 
forbidden, a “wer cen nevertheless break out without 
these preliminaries" end thet elthough such o state 
may conmit cn international delinquency, "they sre 
nevertheless engrged in war" and that "in these and 
similar coses, eil the laws of worfare must find 
application, for s var is still war in the eyes of 
international law, even though it has been illegrlly 
commenced, or has automatically arisen from ects of 
force which werc not intended to be ects of wer." 

In support of these strtements, he cites the Turkish 
entrence into the World War by bombording a Russian 
port and the Geroan invasion of Poland in 1939 shich 


were not preceded by nny declaration or notice. 


conflicts huving the characteristics of war in tre 
internstions) legs] sense? Were they not “unde- 
olarad wars"? Let us plumb this question. 
sdnittedly, wa nust concede that this 
term hee often been utilized by the layman to des- 
criba suck incidents. Ara we here in this Tritunal 
which has been convened for the purpose of adniais- 
tering "justica sccarding to law" to depart from 
the esoteric concepts cnd precepts of astablishad 
internstional lew and substitute, as the Prosecution 
suggests, such a facile and expedient EPn CI 
The ansaer nead not ba lebored. Raoognized authori- 
ties os nel? ea tke practica, custor end the low of 
nitions ure in agreement that rany of the incidents 
conveniently labelled in the Indictment aa "declared 
or undeclzred wer of aggression" or “war in viola- 
tion of International lew, treaties, agreerents and 
ussurances" might be deesed "ecto of aggression” 
but they were not wars, They constituted reasures 
"short of war". "Act of aggression” ia not necas- 
sarily the equivalent of “wer of ugsreasion" or 


war", declared or undeolarad. 


Wheeton lso concurs and cites additional 
instances such es the wers betrecen Bulgarie end 
Greece end Serbie end Macedonia in 1913, betncen 
Bulgarie end Serbie in 1915, between Germany end 
Yugoslnavis ond Greece in 1941, between Italy end 


Ethiopie in 1935, between the U.S.S.R. ond Finland 
2 


in 1939. To this Heckworth edds the Soviet 


invasion of Polan¢ in 1939 end ‘the German ections 
29 
egainst Denmerk rnd Norway in 1940. Hyde 


furnishes another instance - the Germen ottnck 
30 
ageinst the U.S.S.R. in June 1941. Wilson says 


that "Of about 150 vers between the ycars 1700 and 
1914 there seem to hrve been only rbout 20 formal 
declarations, end most cf these vere subsequent to 
the actual commencement of hostilities." het en 
arreyl 

But, still unconvinced, the inquiry nay be 
forthcoming: “hat cbout the Manchurian Incident, 


the Chine Affeir ond other instances of large-scale 


2 (7th Ed.) p. 108. 

VI, pe 169-170. 

3, (2nd Rev. id.) p. 1696. 
Lam, p. 258. 
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International lav recognizes many ron-amicable 


modes of redress short of var that may be resorted to 
by members of the family of mtiecns. Cppenhein says: 
"Compulsive means of settlement of differ- 
ences are measures containing a certain emount of com- 
pulsion taken by a State for the purpose of maxing an- 
other State consent to such settlawent of a difference 
as is required by the former. There are four differ- 
ent kinds of such reans in use, namely: resotration, 
reprisals (including embargo), pacific blockade, and 


intervention. 


oy 


er is very often enumerated along the cəm- 


Pulsive means of settling international differences. 


his is in a sense correct, but the characteristics 


of conpulsive weans of settling international differ- 
ences make it necessary to draw a sharp line betreen 
them and var. [It is, in tne first place, character- 
istic of compulsive means that, although they freq- 
uently consist of haroful measures, they are not con- 
sidered as acts of war, elther by the conflicting 
States or ty other States, and conseouently all 
relations of peace, such as diplomatic and commercial 
intercourse, the execution of treaties, and the like 
remain undisturbed. Compulsive means are in theory 


and practice considered peaceable, although not 
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aticable, means of settling international aifferences. 
It is, further, characteristic of compulsive pezns ae conni en et ec geaegunenas ok pe luaedi tie Count: 
that they are even at their worst confined to the Bi Fig a A EA 6i charged as z "var of aggression 
application of certain harmful measures only, whereas anona ESP LY SECRETS (OL UE ernn ions ila y oF CEMNICEY 
wal Ligand teria vak eae L a RUA SAD agreezents and assurances" in Counts 18 and 27; 

of force, with the exception only of those methcds SNOT: CUES) MS CALS Sy a> OLE 2g BE ADE Neo 
farhiaden by International Lav. thirdly, it is noted that neither China nor Japin declared ‘ar upcn 
characteristic of compulsive means thet a State which me pener se Ducane: ousliaenchucuog. caegeclareda inde 
Wa naiccecaesieinnccareliinedonatier ta eclercrthnt pendent ond separated from the rest of China end 

it 1s ready to settle the difference in the mannézr HID DEWGLENERNI STG, CERCA AEGt), HCEISRIGICE, LenS Ny 
desired must cease ta apply them; whereas, once war OTA cht EES ite 1932, aay st degclaited 
has broxen out, a bellijerent is not obliged to lay pr declared abel lL berentar tics gendecd 

dorn arms if and ‘hen the other belligerent is ready 
to comply with the request made before the rar. As 


war is the ultiona ratio between States, the victorious 


belligerent is not legally prevented frow imposing 
2 


ufon the defeated foe any condition he liites," 
Turning to specific examples, when Italy bam- 


barded and occupied Corfu in August 1923 as a reprisal, 


r.o var resulted between Italy and Greece. 

&gain, in the =anchurian Incident of September 
13, 1931 (charged as "declared or undeclared var or 
vars of aggression, and var ar wars in violation of 
international law, treaties, agreements end assurances" 


32. Vol. II (bth .d. Rev.) p. 106-107. 
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== ES i E SS E a 
the Lytton Comission and the league, while 


Ara wa here at this late dete, In the raoa ~~) 
condenning the Japanese action, could not find of this political history, participated in by sora 
that there was resort to war such as to impose oE ea sery nations represented in this Tribunal, 
upon the members the mandatory sanation Bee ce. tourevèras oursnivas in the flush of victory 6nd f 
sions of Article 16 of the League Covenant. RE which was not then regarded as a 
Throughout the entire period of the iù- igeay eerces acounting to an "undeclared war"? 
cident the two countries mainteined strained but me Frosecution so ccntends but with great deier- 


nomul peacetire diplomatic and cormercial rela- ence it 1a subaitted that this august body should 
tiens. The status of nutionals and properties nde eatede O a nrecedant shattering view. 

of the twn countries and those cf other powers Turning to the China Affair which broke 
were not legully altered as in the cuse of war. out on July 7, 1937 et the Parco Polo UAS 
Third pewcrs were not obliged to nor did they ot- A t al thouen large-scale hostilities 
E E E E A E e EN spread gradually to mony parts of China, neither 
aside fra: the large soale hestilities and mili- narty dscieredimar:: ‘nor did any of the world 
tary occupation and atrained relations which were SE aduit Chet A stato of belii- 
the netural result none of the usual concoritunts sarene oe Ne axinted’ The usuel peacetine, 
of e legal state of war existed. Either or both of gigi acattorend aanere Ai relations aare PAIN- 
the parties, the League and its ceobers, including A N E uad pronerty rights of 
cany represented here, as well as the other nations the naticnals cf the two countries, 23 well as 
of the world, could have declared or recognized a S E I attactedras in 
statea of wer but thay all chose to deal with the 


the case of var. While it is true that the League 
uitunotion ss being "ghort of wur," 


33. Ex. 57, T. 513. 
M4. Ex. 59, T. 512: 
a 


34.a." “n " 


25. Counts 1-6, 19, 27, 26, 45, 46, 53-55. 


oa 


OÈ. s Av óv s 


and its members cordemr.ed the Japanese action, the 
repressive provisions of Article 16 of the Covenant 
were not invoked. A partial blockade of the Chi- 
nese ports was imposed by Japan but this was de- 
clarec to Łe and recognized as a pacific ena 
a zeasure short of war, and not as a total or bel- 
ligerent blockade under international law which may 
be exercised in the event of war. We therefore ere 
compelled to the conclusion that, wnereas hostili- 
ties were conducted, none of the other implicit 
legal incidents and consequences of war as known 
to internetional law were invoked or applied by 
the contestants or any of the world RE oe 
Here again, is this Tribunal to retract the course 
of conduct of the world at lerge by submitting to 
the proposed facile and perhnps tempting defini- 
tion applied to this Incident by the Prosecution 
of “undeclared war"? 

Turning now to the Nomonhan and Changkufeng 


37 
Incidents which are labelled as “war of aggres- 


36. Hackworth, Vol. VI, p. 158. 159. 

3éa. Hyde, Vol. 3, p. 1657-1688, see footnote 5. 

37. Counts 1, 4. 5, 17, 25, 26, 35, 36, 44, 51, 
53, 54, 55. 
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of Vern Cruz in 1914, the British bonbordecnt of 
Nanking in 1927, the Sovict incursion into Ken- 
churia in 1929, the Gran-Chsco dispute between 
Bolivies md Pareguay rnd the Colombian-Pcru dis- 
pute over Leticia in 1932, tho Italian-Ethiopicn 
dispute in 1935, the Iteli2n ection in Albenta in 
1939, end the British occupstion of Iran in 1941. 
If further collrtion is sought, thcy mey be found 
in any standerd work on internrtionsl law. 

Coming next to the question of what is 
"arprcssion”, a most perplexing end toxing problem, 
rhich necd not be discussed at this juncture, we res- 
pectifully submit thet the Ch-rtcr does not envisage 
as a crime a wer of sclf-defense. Suffice it to 
point out that none of the treaties, agreements 
or assurences outlow or exorcise acts of sclf~ 
defense, and in eny event thet the sovcreign is 8 
the sole judge of whot constitutcs T 
These accuscd heve repectedly affirmed that they 
and Japan whose course they chertcd ected in the 
defense of n=tion=1 O A Despite this, is 
this Tribune] to render nugatory the uncontroverted 
38. Treaty for the Rcnuncistion of War, Dept. of 

State Pub. No. 468, p. 43-46; sec particularly 
nr. 54-41, U.S. Note to verious countrics of 


June 23, 1928. 
SOT Tr 36,2435 Te SE S71 pee Oy FO bs, 
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sion", we note that other than armed clashes be- 


tween the border guards of the U.S.S.R., Mongo- 
lian Peoples Republic and Japan, none of the 
other slements of war were ever brought into be- 
ing. The U.S.S.R. and Japan caintained normal 
peacetime relations. The differences were pre- 
sented through normal diplomatic channels, eyen- 
tually resulting in a complete settlement of the 
disputes between the two nations. The proof 
submitted by the Prosecution wholly fails to show 
any of the legal implications of war, other than 
armed border clashes. To dignify them as “war of 
aggression", whether declared or undeclared, 1s 
to stultify the established concept of this term 
as known to the law of nations, These incidents 
therefora were none other than hostilities or con- 
flicts “short of war". 

History is replete with other examples of re- 
prisals and interventions and other measures short 
of war. Only a few need be mentioned: the Boxer 
Rebellion of 1900, the American punitive expedi- 


tion into Mexico in 1916, the American occupation 
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reservations of the Powers signatory to the ~elloge- 
Briand Pact? 
Notnithstanding all this, the legal agnos-ic 


muy cuery: “Is civilization nov at the crossroads to 


fied in the interest of humanity to mete out siern 
justice to these accused? Certainly, the Paris Pact 
has created a new intern:tlonal moral order detusnding 
m 


retribution to transgressors. 


In rejoinder we cannot but vith respect invite 
40 


attention to the werds of Judge Jonn Bassett Moore: 


| 
be at the wercy of aggressors? Are we not justi- 
I 


"Nothing could more cenvincingly betrz2y the 
fustian texture of the new psycholcgy and 1111 to 
peace than the ctrcuustance thet among its postulates 
there is not one which is not contrary to palpable 
realities, to the tezchin s of hisoty, and to the 
formuletion, in wniversal legal principles, of the 
results of all humzn experience, 

“Fortunately, we are able to diagnose the 
supposedly nei; state of mind «ith unususl exactness. 
lt is scientifically traced back to the radical change 
tn humcn nature hich, first manifested in cnlling the 
World Wer a ‘ver to end war," led to the form:tion of 
the Leaguc of “ations, The Lecguc, it is s ld, he 


40, Fercign Affairs, July 19°3, p. 548 ct sco, 


not only prevented var but hes ‘developed, particularly 
among the nztions of Europe, c community ef spirit 
rhich can be evoked to prevent war.' put this was 
only the first lurch. It vaa nine ycars later, ve 
ere assured, in 1928, that there as taken the ‘still 
Bore sreeping step,' the culztinent leap, in the sign- 
ing of the ‘Pact of oris,' vicrriously known as the 
Kellogg or Kellogg-3riand Pact, to which sixty-two 
rations -ré now parties. 999e» 

"But this ís only 2 sodest beginning: Je rre 
assured tat the K.illogzg Pact sho cd a change in 
1t orld public opinion toward former customs 2nd doz- 
trines' so revalutionsry that nany have not becn able 
to grasp tt; a ‘revolution in human thought horn of 
the consciousness that unless sone such step vas taacn 
godern civilization might be doomed;' a revolution so 
redical that ‘war has beconc illegal throughout prac- 
tieclly the entire world.‘ In eonscaucne:, war, it 
is szid, is 'no lonzcr to be the source and subject 
of rights;' its very existence ‘maxes ons or toth 
Parties tronjdoérs, ta be denounced cs lavbreasirs;'! 
èn that so 'tany legal precedcnts' hove in consequence 
tecn rendcred ‘otsolctc' as to icpose 'on the legal 


Frofessicn tnc tusk of recx-mining codes nd treatics.' 


e**. Under 211 the cireurstsne.s, it is no vonder that 
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“we need nat go into :11 tae notes th:t were 


exchrn-ed. We neeć mention only the ane which the 


loud ceclrim of the Eaples, oresented on Mry 19, 1928; 


r note #nich, .fter cuoting “the renuncirtion cf wir is 


i 
| 
british Covernment, soe: king incividuilly but with the | 


in instrucent of nitioncl policy," declzred thet there 
were “certair. regions of the world the welfrre ind 
irteerity of wnich “constituted £ specicl ind vitél 
interes!" for th’t government's "nezce cnd srfety," 

ind tr:t, 15 their protection cg: inst cttick wis "r 

ce; sire of self-defense," no “interference” with them 
co: ld *e "suffered." dhe regions, it will be observed, 
were not nés; ind conplete liberty ¿s to their future 
česign tion wis thus reserved. Then, in order effectui l- 
ly to precluce si bsequent chellenge or quibble, there 
was cé¢ded thts uncquivoc:] condition. "It must be 
clearly understood thrt His Majesty's Government in 
Great fritzin scceot the new trecty uson the distinct 
unaerst néing thit it does not prejudice their freccom 
of ¿ction in this respect." The wy for this cadition 


txd indeed been thoughtfully ptved by Wr. Kellapg him- 


self in: public iddress three weeks beforc, in which 
he dcelired thit nothing in the proposed tre:ty in iny 
Way restricted or imrtired "the right of self-Ceferse " 


thet tuis right ws "inherent in every sovereign siste" 


any cold cnalysis of'shat the Pact really is should 
be deprecated cs sn cttempe to reduce it to a acre 
gesture und to destroy the faith of the 1orld in ef- 
forts for peace. We ore therefore properly cxprctcd 
to bz content vith the inform-tion that ‘the only 
limitation' to the rzect's ‘trond covcnant' against 
wer is 'the right of self-defense’ -~ a rignt, it ts 
dcelercd, "so inhcrint and universal th-t it mrs not 
deemed necessery even to inscrt it cxpressly in the 
treaty.' But, lest somc doutting Thomas might aug- 
gest that ¿n ‘inhercnt end universal! limitstion 
misht prvc to be troublesome if mot nullifying, vc 
arc sum=nrily assurcd that it ‘dacs not weaken the 
treaty,' sincc the 'limits' of the limitation ‘havc 
bkecn clcarly defined by countless preccdents.' Un- 
satisficd rcadcrs of this assurance have beca trying 


to conjecture vrat thcse preccdcnts uny be, **e49 


cnd “implicit in every tre:ty;" end thst e.ch mitior. 
"olone is competent to decide whether circumstinces 
require recourse to wor in self-defense."* * + 

"The notcs in which the interpretitions .rd 
corditions of the signitaries wcre expressec, including 
thit of Great Britcin of May 19, 1928, were mentioned 
in rnd cnnexed to the circulzr note which th. United 
St: tes idéressed on June 23, 1925, to Frince, Grainy, 
Gre‘ t Eritoin, Itely, Jceprn, tnd certrin other fovern- 
ments, formelly inviting them to receot the Frct is 
thus explzined. It ws ¢Cccordingly signed it Piris on 
perust 27, 1928. s * #9 * 

"Ro one corld da tnything but wish.the pirties 
to the Kellogg Pact to observe their renunciiticn of wir 
ts on instrument of nètionil policy cné their proaise 
Frccefully to settle their diffcrences, But when I cm 
told thrt the renuncirtion ind the promise constitute 
in enoch in history, znd denote on te orrt of the sig- 
nz tories, orevcn of tny of them, < rzdical chinge in 
tttitude towzré war rnd towird the use of the vist 
cro ments which they continue ta m int:in ind show so 
much reluctonce to reduce, I ern hirdly te repro: ched 
for recalling the Lrw ine the Frophits em the Sirmon 
en the Mount. On these founestions grezt churches hive 


been buiit, ¿nd untole millions still worship 7t tncir 
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shrines. Pundcacntelly, they rll tecch brotherly kind- | “Shovlé we rttempt to rpnly rctrosrectively 
ness, justice, rn perce; and yet, the most hervily the principle of st:ying or punishing the tggressor 
zroed ine most werlike of modern nitions hove bcen tose „e shovld te obliged to det. rmine the question whether 


thit profess the Christien f:1th, It is these that the forcible crertion of thrt prcat :gency of lew ond 
brought to the Fer sst the modern implcments of wir. 

I wo: le not destroy the nimbus of the Kellogg Pret; but 
when l] im skeč to believe thet the renuncietion enc the 


eiviliz: tion, the Romrn Empirc, or the forcible oragriss 
of «ny other great historic movement, should not h ve 
hecn orcvented; whether the fore:ticn of the Pritish 


promise comolcte r morel revolution, ssid to hrve begun 


during the World War, more redice] thn the con ¿nås Empire or the extension of Fr:nec inè her coloni: l 


of the Alatehty znd the nrecepnts of Christ hed becn rble empire should not h ve bccn op`osed; whether the - st¢b- 


to rffect, I rm asked to exhibit © credulity beyond the lishment of the Russicn Empire shoule not h ve bec 


copicity af comion minds. a = e + | rcsistec; whethcr the worlé shoule rot hive privent:d 


"It is dcngzrous to cllow £ falircy to mss the United Strtcs from becoming wn.t it is; :lso, uhcther 


unchi llengcd becruse its refutrtion should sccm to the foreibl: cssoci:tion in cerlicr timcs of tre vist 


be superfluous. Tspceitlly is this so when it my tgercg: tion of stctcs now know is Chin: cid rot result 


from ¢ neglect by other stitcs of th ir dutics nd, 


ctsily be imnoscd on uninformed or unreficeting minds 


by epocsis to the sentiment of bencvolcnce. Thesc perchar.cc, their opportunitics. 


truths ire perfectly cxcmplificd by the spreid of the "The oprostite of sclf-c.fense is ¢grression. 


recent cgitation for the nunishment of ‘pgercssors.' We have been todel thrt the linits of sclf-defense 


“Tne word ‘gegrcssor' does not occur in the "have becn clezrly defined by counticss prcecccnts.' 


Cowcnint, bet it hrs becn used «s the technics] disig- Students of this subject hive remrkiè thit it wo ld 


bc "int resting to know! het ticsc ‘countless preerdcnts 


i 
' 
nition of the nrtion to which the weriike deviecs of | 


the Lirguc of il. tions were intended to rprly. For this | a tre, tut thcir curiosity his not been gr: tificd. It 


rerson m: ny ¿ttimots hive becn m.dc at Geneve to dcfinc | will nat ke. The sttenot so to ¢cfine sclf-dcfeinse 


in igeressor, but ncvir with :ny success. = * ° thet its futurc @polie.tion wovld bec cleir rnd oric- 
sor, r ; 


tic: lly zutom: tic is just ~s futili rs the zttompt 


imiliriy to define zgercssion hes bicn -- end must In pessing ocntion might be rde of the tirm 


s. a 
ontinuc to te. “prison. rs" appearing in pirzercph (2C) of the Potsdza 


If the Gictrtces of humrnity :nd justice Declaration. Was it uscd in the accning of "prison rs 


iem nd srtisfcct%on beyond the justicirble limits of of wer: Viewing rll th circumstrnces of he wir thon 


*he Potsdam D.clrrition, th: Instrument of Surrcnder Tipgiac, wo resnectfully subait th t it wrs cmnloycd in 
ine the Chirt.r, then provisions imil:r to ti Ver- this scnsc. any oth. r construction woulé be wholly 


seilles Trurty for the trisl of the Kaiser for "r unra soni ble. sdnittcely, then, it cin only refer te 


a {supreme offcnec against interné tion: 1 morzlity ind the 
4Ca 
g|sanctity of treatics" - not wores of limitction is 


persons who h:d been ceoturcd irs wir in the intir- 


n. tion 1 log:1 scns¿ then in progress while fighting 


" 
iu here cmplaycd - shoule and cole hive been promulfi tid. dnethanircy a TA A T EN 


uiTa t this ws not done despite the »reecécnt consti- 


+} 


13} The inescapable conclision, conscqrcntly, is 


as to Convention’ l rr Crises sp.cificd in 
tutes a coznplite inswer to this iscecnt. 

pit article 5 (b) of the Chirtir, niacly, th. viol: tien of 
the liws ne custows of wr, h r too in our submission 


1i tht ®onccelercé wer" stipulrted in the Chortcr con P 
the cxistenec of : st-tr of wr in the intcrreetionl 


13| oray mccn such hostilitics +s mentioned wich in fhe 


lcg: 1 ccfirition is : sinc cw non. A&A errcfvl stucy 


16| internctionz) lcgi 1 conecpt riscs to the stiturs of wir 
, of H. guc Convcntions IV, Y, VIII, IX ind X ine the 


ai 
though urdeclired; or, i t words, wir which exccnt 
| GU La Rett ents DENS C LDC GENS = Gercve Prisoner of War ine P:d Crass Conventions of 


Fi for the forz: l deelrrition is identical in :11 essin- 
19 


pi tently reverls th t these liws of wr ond 


ERT ` : 7 re Irek 
x tirls ind consequcnecs with z declrrce wer in not irc neutr. lity co not become on r.tive until «nd unless : 
ei T è nt, Mer aort of war rnd Taf 

ing in tiny other elem.n ‘iersurcs short o y war -s hire cs fincd irtervercs. Honec, the questien, 


urécelired wir crc not cquivelents. cin these recognizce rules ind evstoas of = rfirc ne 
(4C £. ix. 23, 7. 513, article 227, ses lso - ` : š 
23 cspecirlly Bydc Vol. III, P. 2409-2415 neutr: lity be invokie inë rpplice in irstrnecs not 


enë foctnotis rc Ariricin nosition b 
Messrs. AT and Scott.) z *mounting to war such :s to in-os« thc obsirv: tton 


| 
of belligercnt duti.s uron the conbrtrnts? Fith prit | 


(41 Lace 5 ene 16; T. 513) 
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| deference wc resocctfelly submit thet the cnswer shculd 


if ae (c) Non-cggrcssive tar, not in violrtion of 
€ in the negative. 
£ Antcrn:tioncl lau, trortics, ogrecucnts one fssur-nes, 
ássuming the Chirter to be the de z 
G Re ai incluċing wir of sclf-dcfinsi, dcelrred or undcelcrid. 
of thc Tribuncl's jurisdiction ind sssuming it to be (a) N EEE 
o wrr, ts define > 
xpository of the l:w of n>tions, the forcgoing survcy 3 
THY SUBSTANTIVE COUNTS 
eoco_Is th following provositions: a as roan 42 
Since the conspirccy counts will bi tres ted 
l. The Charger provides ts r eriac the 
Clscwherc, we sholl confine thais discussion to the sub- 


st ntivc counts of thc Indictment. But it is resocct- 


plinning, prco:r.tion, 1: itietion or wiging (including 


pi rticip: tion in c common plen or conspirécy for the 


fully sugecsted thrt the argumcnts hcre orcsentic, 
reeaolisne.nt of iny of the following) of r 


i. where rclevint to the rrop:ir corsidcretion of the 
(c) Deel:rid wr of rggr ssion, fs defined 


ty intera: tionl low; conspir:cy counts, should not br. ovcrlooked whcn thcy 


(b) Undcelercd mer of tgpression, cs defincd ¿rc under serutiny by th: Tribuncl. 


by intern: tionz1 liw; Under Group 1, Crizcs cfcinst P:rec, th: sc 


(c) Tir, cs ecfined by internstionz1 lew, in frc counts 6 to 36, inclusive. Thc plonning cnd prcp- 
z ; i 4 


wiol: tion of internctionc] lcw, tre:tics, cgrecmcnts crction counts under this heading, while prob: bly 


tne issuri recs. technicclly subst: ntivc, being so fkin to the conspir- 


2. The Chrrter ois not orovide js 1 crime icy counts, will be more fully discussed in th con- 


the plzinning, preprrsticn, iritistion or woging spirscy mrt of the acfensc sumiation. They vill d 


(ineludirg prerticins tion in ¿z common oltn or conseir:cy idverted to, nevertheless, only in so ffr as cogent in 


for the cccomplishx mt of ¿ny of thi following) of the prescnt creumcnt, 
(:) hostilitics short of wer, is d fincd Under Grovp II, Murder, these :r¢ Counts 39 


Cbovwc: to 52, inclusive, with the cxecption of Cont 44 which 


(b) Oth. r noces of non-amicable ricress or 1s ¿ conspirrey count. 


compulsive mı surcs stort of wr, ia defined + bovc; ase poets nee Agr ae Sue 
. Counts 6-17, z 
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——— rn ee ee Se 
Under Group III, Other Convcntion:1 Wer Cria.s 

tne 2nd Scntcobcr 1945, must be considercé with th 

zng Crin.s cgrinst Humanity, these src Counts 54 :ne 55. r k E 

fict th:t no stcte cf wir existed until Deecmb. 

At the outset, it ey be hri worthwhile to SELES Tp 


1941, waen Chin: rerurlly dcelirce wir on Js pin. g 
Invite th' .ttention of th Tribunrl to the fret thit ERE, Fin. I 


tnt hostilitics prior to sid dit. constitutcé legal 
threis Irttele §(7) of the Chirtcr, in snveifying th. STAP . e 


wr, ¿ggr ssivc o> sthervisc, rs co Å b 
złilcgee subst:ntive offinscs, cmoloys the disjunctive -- Sita SBE 1 fs cont mécd by the 


rosecution, tħin the ocel:rst‘ton of wr b nia st 
“war of agrrsssion, or: war in viol:tion of intirhi tion] P j y Chin a 

rn ouxtrene fet of sugersrog:tion. But, howevs thet 
lau, treatizs, :grcca nts “ra tssurzmecs" -- the counts 

my be, tart esr in the irtern:tions) legii siasi 
dil.ge tr. off:ns:s in th: conjunctive -- “wr of 
i eenmenece ss of s.i ccelrr-tion must be ¢ m tter of 
?gercssio: ire . war ir, violation of intern tionrl lsu, 

430 judicirl notice. To hole tht the cntcececnt ivints 

a tretis, i grcccents inc assurances." In short, <s 


r fmovntcd to legil wrr, Ceseite the officicl éccision 
| ch: rgcd in the counts the Prosccution must prove toth 


i iné co nitacnt of Chin: , we r:socctfully submit 1z to 


ignore cst hidsned low es wll :s nistory. This count 


| E 
y viel: tive of internstioncs] lw, treitics, zgrcemcnts cné 
»| 


a Je inc tht proof in suphort thircof nust, thereforc, be 
a@ssur-necs. The counts cfnnot be sustLincd, if the wir 


viewed with th:sc inhirent linit: tions. 
bs non-ig7russivc, tn-t it wis, mcverthcliss, viol: tive 


t 
' 
tht th wr vs -gercssive ind tt the sime time 


Count 7, ch rging thc plnning rnd prep:ri tion 
of intern tions} law, trertics, zgrcemnts ind 7ssvr- 1 ging P e 

of r war of :ggrcssion .nd a wer in viol tion of iniur- 
recs. 


ri ni tiom l l-w, trc tics, rgrecnints o issurrnecs tg inst 
The forcgoing counts will now be tsscycå ii. th 


the United Strtcs between lst J-nusry 1928 -nd 2nd 
light of th. principles herein cxpoundcd s_riatin. y 
fcatember 1945, must be considcree with th. limit: tious 
Count 6, ch rging tnc planning inà preo:r: tion 
*bove oùtlin:d, th rincip-1 remiining question bcir, 
of z war of ageression an¢ i war in violztion of intcr- k ey L > een : 


whcth. r or not the war plinn.c, prep rea rnd undir- 
rz tior:l law, treatics, ‘grcccents ind i ssur-necs 


2 tikin by Jrpen ws in s.lf-d. finst. he problem im- 
aectnst to mupublic of Chins between lat J:nuiry 1926 B7 Tan pee ERS Sena 
Doscd, ber ring in ming th authariti.s, is whith r or 
| (43>. & Counts 1 to 36,irelusivc.) 
= eS ee Se _——— Nat this Tribun; lor, for that matter, anyone elsi has j 


the right to contest in lew the ¢ctcrminstion of cnd 
d.eliretion by Jrnen thet the wer wrs one in sclf- 
FS ota 
Coun*s 8, 9, 10, 11 rnd 12, chrrging the 

flrnning :nd preprrition of £ œr of Tegrcssion rnd 
zwp i viol:tion of intcrnetioncl] Ir, tre: tics, 
igreements zne : ssurcnecs greinst the Unitcd Kinzdom 
rnd sll prrts of the Pritish Commonecrith of K-tions, 


nimd or not, the subject of scarto counts in this 


Indtetacnt betwein lst Jrnucry 1628 «nc 2nd S.rtcmber 


1645, must likigis: be vicwid in the light ae 


liait: tions sct forth in respect of Count 7. 

In raditton, :s to Cornt 12, indif wes not 
rt ony tite mentioned in the Indictment r scprrste 
Fné distinct sovercignty such fs to be r wrty to in 
frt.rn: tion: 1 PEE cxcept as prrt of the Fritish 
tmpire, WUorcowcr, in vicw of rcecnt d.vclopments since 
the filing of the Indictmnt, th. stctus :nd stznding 
of Indi? in these procccdines crc onin to som doubt. 
It is subnittcd tn:t this count aos not conform cithr 
to intern tions] léw or the Chertcr and must therefore 
fll. rut if this count be thought valid, notwith- 
Stinging the r.dundsney beczvse of tic prior counts, 
then the re-sons sit forth in r-sn.ct of Count 7 vorlu 


(44. Fx, 1240, T. 10685 
45. Ibid. 


46 Oos-niain, Vol. 1; Po 167; 162, 196-20z7 
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KARSH/.L OF Tak COURT: Tne International 
Kilitary Tribunal for tha Far Bast is nem Posunec. 

Tos PASSILENWT: Mr. Yocaoka. 

HG. YAMOKA: Count 14. charging the olenniag 
anc prep2retion of e war of aggressinn and a snr ia 
violation of international law, treaties, agreerents 
anc assurances aginst the Netherlancs batweean tha ‘st 
Jenurry 1928 ana 2nd Septerber 1945, must, in adcéition 
ts tre r225 ns acvanced concerning Count 7, Likaiise 
b vicvec =ith tia fact in pind taat war was first 
ceclarec dy tae hethearlancs agiinst Jnpan on Btn 
becerber 1941. Jipen's subsequent cencuct and GEC- 
laraticn 2né copzencacent of hostilities on January 12, 

a was verely tha belated recognition of the 
alra-cy 3xisting state -f war ano the subsequent 
ar_20 ction by Japan, therafors, can be no mor: taan 
taa levful exercis2 of bslligarent rights. Under 
tnes2 circurstincas, can Japen's reaction bo dear2c 
A “ar of negressinn am a war in violation of intzr- 
Ottionz] law, trerties nnd assurances? Tne answer 
Is plainly "no" and sinca the “ar wis nat eggressiv 
nr in virlatinn of Japan's legal eng-gerents tie 


ficrg2s c-ntainee in this 


— — 


2 


3 


ra iy; 

Count 13, cherging the plirning zne prepr- 
:tźon of = wr of tgercssion tnd r wer in violttion of 
intcrn’tion:] 1:w, igrecments nå ¿ssurznecs .g'inst 
th Fhiliprin.s between lst Jenuery 1926 znd 2nd 
fert.obir 1945, being th. t thc s ic Comnonwr.]th lik. 
Inci: hd no siorrzts :m distinct sovereign st:tus in 
the eys of intcrncotion: 1 l-w such čs to be qu:lified 
Fs ro onarty to in internstion=1] wr, must for retsons 
sct forth in rcsniet of Count 12, likewise fol], Tais 


count is moreover redunc:nt for the ruson thet the 


Pailinoims, being è prt of the Initcd Strtcs, Count 7 
incluecs tau Comionwe: lth :n¢ hunec secs nothing. How- 
(or, Af dicie vrlid, then the sreument in respict of 
Count 6 worlé te pertinent. 
T: FRESIDENT: Mr. Yemrokr, wc will reecss 
for fiftecn minmves. 
{h rcunon, 7t 1045, r recess urs 
tekeh until 1100, -ftir which the proceed- 


ings wre resumed ¢s follows:) 
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count cannot be sustained. The count and proof 
in support thereof do not confore either to inter- 
national law or the Charter and the count mst 
hence fall. 

Count 15, chareing the vlanning and prepara- 
tion of a war of agression and a war in violation 
of international law, treaties; agreements and assur- 
ances against France between ist January 1928 and 
2nd September 1945, being that the stationing of 
Japanese troops in Indo-China beginning in Septen- 
ber 1940 was pursuant to agreements with the law- 
fully recognized governrent of France a and no war 
was declared or acknowledged by the parties until 
late August 1944, must be considered with these lim- 
itations. As fuller discussion of this situation 
will be made later in respect of Count 23 dealing 
with the same subject matter, attention is respect- 


fully invited thercto in construing this count. 


Count 16, charging the planning and nrenara- 
tion of a war of aggression and a war in vinlation 
of international law, treaties, agreements and as- 
Surances against Thailand between lst January 1928 
ard 2nd September 1945, hcing that no war ever came 
48. Ex, 42. T, 513; Ex. 618. T. 6822; Ex. 620 


a T. 6828; Ex. 647-A, T, 7057, et Seq.: Fx. 651 
— 2-7079; Sx1_3012-A,-2, 26, 


into existence but, on the contrary, that country 
was allied with Japan si and actually declared war 
upon her enemies, is defective as previously shown 
in the defense summation and is not supported by 
proof conforring either to international law or the 
Charter and rust also fall. To sustain it would be 
tantarount tn wreaking a travesty on law and fact. 

Count 17, charging the planning and prepara- 
tion of a war of aggression and a war in violation 
of international law, treaties, agreements and assur- 
ances against the U.S.S.R., must be viewed with the 
limitations in ronpect of Count 7. Here too the 
Tribunal is aware that the Soviet Union declared war 
on Japan on August 8, 1945, at a time when the Neu- 
trality Pact was still in force as between the two 
nations, The observations made in respect of Counts 
6, 7 and 14 consequently are relevant. Moreover, as 
indicated previously in this argument, the Nosionhan 
and Changkufeng border incidents clearly were not 
wars in the international legal concept. This count 
must hence be considered with these limitations in 
mind. 

Count 18. chareine that cartain of the accused 

Exes ig le ols 
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Count 20. charging that certain of the ac- 
cused neeed on or about 7th December 1941 initiated 
a war of aggression and a war in violation of inter- 
national law, treaties, agreements and assurances 
against the United States, should be analyzed in 
canjustion with the argument in respect of Count 7. 

aunt 21, charging that certain of the accus- 
ed nared on or about 7th Decomber initiated a 
war of aggression and a war in violation of inter- 
national law, treaties, agreerents and assurances 
Against the Philippines, should likewise be analyz- 
ed in conjunction with the argument in respect of 
Counts 7 and 13 and disposed of in the sare man- 
ner as Count 13. 

unt 22, charging that certain of the aceus- 
ed named on or about 7th December 1941 initiated a 
war of aggression and a war in violation of inter- 
national law, treaties, agreerents and assurances 
against the British Commonwealth of Nations, 
should be analyzed in conjunction with the argu- 
Pent in respact of Counts 7, 4, 9, 10, 11 and 12 
and disposed of in tha sare manner. 


Count 23, charging that certain of the accused 


nared on or about 14th September 1931 -initiated 

a war of aggression and a war in violation of inter- 
national law, treaties, agreemerts and assurances 
against China, refers to the famous Mukden Incident. 
It has amply been shown that the whole Manchurian Af- 
fair was not a war in tha legal sense. If tnere was 
no war in law, there could not have been an initia- 
tion of it in law or fact. Hence, the proof under 
this count conforms neithcr to international law 

nor to the Charter and fails properly to support a 
justiciable cause of action. 

Count 39, charging that certain of the accused 
named on or about 7th July 1937 initiated a war of 
aggression and a war in violation of international 
law, treaties, agreements and assurancas against 


China, has reference to the Marco Polo Bridge Inci- 


dent, Thie trouble and the ensuing clashes did not, 


as has beon conclusively shown, amount to war in the 
ken of international law, The proof then for the 
sare reast, as stated for Count 10 also fails to 
Conform to internatfonal Jaw and tho Charter and 


hence fails properly to support a justiciabla cause 


of action. 


| 
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named on or about 22nd September 1940 initiated a 
war of aggression and a war in violation of inter- 
national law, treaties, agreements and assurances 
against France, must be studied in conjunction with 
Count 15 which has been argued. In support cf this 
count, however, the Prosecution has advanced in 
its summation reasons, while sentinentally ap 
pealing, so devoid of legal foundations that they 
must not pass unchallenged, The Hainan and Sprat- 
ley Islands were occupied by Japanese forces in 
early 1939 prior to the commencemont of World War 
II in Europe. Although France protested, nothinz 
more was done. Next, the stationing of Japanese 
troops in northern French Indo-China occurred in 
Septerbor, 1940. “hile admittedly pressure was 
brought to bear upon France in the form of threat- 
ened military action by the Japanese armed forces, 
nevertheless, the lawful government of France final- 


ly consented. Likewise in July and August, 1941, 


the Japanese move into southern French Indo-China, 
while accompanied by pressure, was agreed to by 
France. The Japenese memorandum of March 9, 1945, and 
its noncompliance brought about clashas but even 


50. IPS Sumation, Sec. I, p. I-9 to I-11, 
T. 39,987-989. 


after that on April 11, 1945, tha new Provision- 

al Government of France merely issued a warning to 
the effect that Japan would te held responsible 

for its treatment of Franch nationala and inter- 
ote In no sense was this a war declaration. 
The evidence as to the French declaration was of- 
fered by the defense, a cable from the Japanese 
Minister to Sweden to the Foreign Minister in Tokyo 
dated Septeaber 2, 1944, giving the gist of an an- 
nouncement by Radio Paris on 29 August 1944 stat- 
ing that France has been in a state of war with 
Japan since December 8th, 1941, Up until 29 
August 1944 toth countries had maintained diplo- 
atic and other relations normal to a state of 
peace; agreements were concluded between the par- 
ties and no belligerent rights were imposed or ex- 
ercisaj. The actual facts clearly show that no 
War exialed between tham until 29 August 1944. 
Such statement, however, could not make effective 
retroactively a state of war as of December 8, 
1641, We most respactfully submit that the actual 
State of affairs which are matters of judicial no- 
tica cannot be thrown aside and conditions, 

5l. Ex, 665. T. 7193 

52. Ex. 3556, T. 34,550 
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society universally recognizes the binding rarce 
of the rules of morality proposed by the Prose- 
cution which, we submit, is rost emphatically not 
the case in view of much of the cvents of recent 
aays, the theory of liability expounded will re- 
pain ¿n the realm of morals but not of law, much 

as the Sernon on the Kount should be law but not 
all of it unforc:nately is. The proof, therefore, 
ts not in conformity with international law or the 
Charter and fails properly to support a justiciable 


cause of action. 


Count ' charging that certain of the ac- 


cused narad on or about 7th December 1941 initiat- 


ed a war of aggression and 2 war in violation of 


international law, treaties, agreerents and asaur- 


ances againat Thailand, amounts to a complete dis- 


tortion of mtters of judicial notice and for the 


reasons act forth in respect of Count 16 fall for 


failure of proper proof to support a justiciable 


cause of action under international law and the 


Charter. 
Count 25, charging that certain of the ac- 
cused named during July and August 1938 initiat- 


ed a uar cf argression and a war in violation of 


howover deplorable, not arounting to war in the 
lezal sense be deemed a war such as to bring tham 
within the purvies of the Charter and the Indict- 
ment. The Prosecution without the support of any 
authorities, for indeed there are none, contend 
that the stationing of troops whish was subsequent- 
ly consented to cannot validate the antecedent 
acts of the Japanese forces and, in any event, ac- 
tions taken aftor such consent were unlawful, since 


it was under duress that France consented, and 


hence they constituted the initiation and waging 


of aggressive war! 


a What an emsculation of the law this pro- 
ai poses! Are we to ignore tho rule as ta ratifica- 
is tion so well known to the law? Are we to accede 
ant to the proposition that a sovereign cannot render 
in! valid that which night have been illegal, if it 


chooses to do sot Are we to say that all the auth- 
2u orities and precedents are in error in recognizing 
2t that as between nations there is the right to re- 
22 Sort to compulsive measures short of war and de- 
23 clare that all such acts constitute aggrassive war 


Until international 


as known to international law? 
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international law treaties, agreements and as- 
surances by attacking the U.S.S.R. in the area 
of Lake Khasan, must for the reasons set forth 
sith respect to Count 17 fail for failure of 
proper proof to support a justiciable cause of ac- 
tion under international law and the Charter. This 
incidant was none other thar a border clash be- 
tween the armed forces of the countries inyolved 
and no state of war was declered or recognized by 
anyone, 

Covnt_26, charging that certain of the ac- 
cused namad during the sumzer of 1939 initiated 


a war of aggression and a war in violation of in- 


ternational law, treaties, agreerents and assur- 
ances by attacking the territory of the Mongo- 
lian People's Republic in the area of the Khalkhin- 


Gol River, must also fall for the reasons set forth 


in respect of Counts 17 and 25. Moreover, thia 
count has the further defect in that the Mongolian 
People's Republic was not at the time mentioned 
a recognized state or sovereignty under interna- 


tional law so as to be the object of war in the 


eyes of that law. It was then a part of China, if 


at all, and the Prosecution 

preva that that Republic and Japan had any treat- 
iea, agreements or assurances between them that 
could have been violated. ‘The Count, hence, fails 
properly to state and the proof fails te support 
a justiciable cause of action under international 
law and the Charter. 

Counts 27 and 28. charging that all the ac- 
cused between 18th September 1931 and 2nd Septem 
ber 1945, and between 9th July 1937 and 2nd Septem- 
ber 1945, respectively, waged a uar of aggression 
and a war in violation of international law, treat- 
das, agreegents and assurances against China, must 
be considered with the reasons and limitations set 
forth in respect of Counts é, 18 and 19. 

Count 29, charging that all the accused be- 
tucen 7th December 1941 and 2nd September 1945 
waged a war of agression and s war in violation of 
international law, treaties, agreements and assur- 
ancas against the United States, must be considered 
together with the contentions set forth in respect 


of Count 7 and disposed of in the same manner. 


Cou nt 33. charging that certain of the ac- 
ented nased on and after 22nd September 1940 wag- 
ed a war of aggression and a war in violation of 
international law, treaties, agreements and assur- 
ances against France, mist be considered together 
with the contentions set forth in respect of 
Counts 15 and 23 and disposed of in the same man- 
ner, 

Count 34, charging all the accused between 
7th Dezember 1941 and 2nd September 1945 waged a 
war of aggression and a war in violation of inter- 
national lew, treaties, agreements and assurances 
against Thailand, mist be considered together with 
the reasons set forth in respect of Counts 16 and 
24 and disposed of in the same manner, 

Count 35. charging that certain of the ac- 
cused named during the summer of 1938 waged a var 
of aggression and a war in violation cf interna- 
tional law, treaties, agreements and assurancos 
against the U.S.S.R., mist be considered together 
with the rcasons set ferth in respect of Counts 


17, 25 and 26 and disposed of in the sare manner. 


LEPSE] 


pa - 


Count ‘ MEn that all the accused dbe- 
twcen 7th Decerber 1941 and 2nd September 1945 wag- 
ed a war of aggression and a war in violation of 
international law, treaties, agreements and assur- 
ances against the Philippines, must be considered 
together with the contentions set forth in respect 
of Counts 7 and 13 and disposed of in the same 
ranner. 

Gout 3l. charging that all the accused dbe- 
tween 7th Deceuber 1941 and 2nd Septenber 1945 
waged a war of aggression and a war in violation of 
international law, treaties, agreements and assur- 
ances against the British Commonwealth of Nations, 
rust be considered together with the contentions 
set forth in respect of Counts 7, 8, 9, 10, 11 and 
12 and disposed of in the same manner, 

Count 32. charging that all the accused ba- 
tween 7th December 1941 and 2nd September 1945 
waged a war of aggression an?’ a war in violation of 
international law, treaties, agreements and assur- 
ances against the Netherlands, must be considered 
together with the contentions set forth in respect 


of Count 14 and disposed of in the same manner, 


Count 16, charging that certain rf the accus- 
ed named during the sumrer of 1939 waged a war of 
aggression and a rar in violation of international 
law, troaties, agreements and assurances against 
the Nongolian People's Republic and the U.S.S.R., 
must be considered together with the contentions 
set forth in respect of Counts 17, 25 and 26 and 
disposed of in tho same manner. 

Count 39, charging that certain of the accus- 
ed named by ordering, causing and permitting the 


armed forces of Japan to attack Pearl Harbor on 7th 


3 
December 1941 then at peace unlawfully killed 


and murdered membors of the United States naval 
and rilitary forces and certain civilians, must be 
considered in the light of the question of whether 
a charge of murder can ba mintained for killings 
that occur in a war in the technicel lege) sonse, 
where it is contended but which thea defense does 
not admit that the war was illegilly corm2nced. 

As this pcint has already been asgued in fecticn H 
of the defenso sumration, we respectfully request 
that the argument there made be deered part horeof. 
Wa need only point out that tho authoritics and 


53. Note inconsistency with Counts 20 and 29, 
alleging that war was initiated and waged 


TENE from 7th December 1941. Ece also Count 37. 


a IE AE COMIC EE ALR i eetaeen O] 


precedents all agree that "all the laws of war- 


of Nations armed forces, must be considered ta- 
Zaro must find application, for war 4s still war 


gether with the arguments sct forth in respect of 
in the eyes of International Law, even though it 


Count 39 and disposed of in tha same manner. In 
has becn illegally commenced, or has automatically 


addition, attention is respectfully invited to the 
arisen from acts Bf forse waich were not intended 


t 
,| ta be acts of war." A forijori. idllings in such arguments advanced in respect of Counts 7, 8, 9, 


10, 11 and 12 as they are deemed relevant. 
y| a situation cannot constitute murder, for war por- 


43. cha tai f the s- 
zits such acts of violence to enery combatants, and Count 43. charging that cer nzo waa 


d named by ordering, causing and permitti the 
y| the protection extends evan to such acts of vio- egine y Ey E P ng 


à t the Phi ines on 
! lence to non-combatans who unfortunately happen arreġ forces of Japan to attack philippine 


57 
: awfully kill- 
to be within the area of military operations. Bth December 1941 then at peace untawfully 


f United Stat armed 
| Attention ts resportfully invited to the raasons ed and mirdered members of the Unite Ga "Out] 


forces and members of the Philippine armei forces 


advanced with regard to Count 7 as they are deemed 


nd st be considered together with 
relevant hcre. The count is not only fatally defec- Oe) GEN Eg GENS E ots E 


f Connt and 
tiva but the proof likewise fails to support n the arguments set forth in respect of Co 39 


justiciable cause of action under international disposed of in the same manner, In addition, Atton- 


t t?ully invited to the arguments ad- 
law and the Charter and henze mst also £211. one. enespec y £ 


ed wit! spect to Cow.ts 7 and 13 85 tha 
Counts 40, 41. and 42, checging thet certain Cini Cen GOS 3 y 


ar od evant. 
of tho accused named by orcarit, causing aad per- 2 Gem ac z 


Count 45. charging that certaln cf the accus- 


mitting the arzed forces of Japan to attack Kota 
ed named by uniawfully orcering, causing ant per- 


Bahru, Hong Kong and ean respeciivaly, on 8th 


tə attack Nankin 
Dacembor 1941 then a poaco unlawfully killed mitting the armed forces of Japan poring 


ant murdercåà members of the British Comronwealth on 12th December 1937 and succeding days unlaw- 


Oppanheim, Vol II (6th Ed.Rev.) p.241. fully killed and murdered civilians and disarmed 


PCR aly E Magog and aial: soldiers of China, must be analyzed in the light 


leging initintiotand waging of war on Ch. dare On inconsistency with Counts 21 and 30. 


— 


of th. urguments daling with murdar in Section B 

none of the oxamples of hostiiitics and conflicts 
of the defense summation clearly showing that 

shert of war cited in this argument his there 
international law imows no such crime. Also at- 

ever been ony charge mide for murdar. Witness 
tention is respectfully invited to the contentions 

the LADYBIRD and PANAY incidents in which protests 
set forth with respect ta Counts 39, 6 and 19 as 

were filed, apologies mada and indemnities pid. 
they are dcexed relevant. This count and Counts 46 

Also in other examples such os the Corfu inci- 
and 47 pose another serious and perplexing legal 

dent, the Amorican occupetion of Vera Cruz, Nicar- 
problem. ‘fhe offences charged, if they occurred 

agua, Cuba, the American expedition into Mexico 
during wer or belligerancy under intcrnationsl law 

in 1916, tho Soviet incursion into Manchuria in 
as contended by the Prosecution, may cither ba 

1929 ond many other similar instances in history 
treated as lawful acts of violence p:.raitted dur- 

iz which lives were lost by hostile aotion no mur- 
ing war or unlawful acts in that thcy were vio- 

der cherge was brought but instead these inci- 
lativa of the laws ard customs of laure warfare 

dents were settled by other redress between the 
which are applicable in wartime. If they be deem- 

parties, such as reparations or indemnities, apalo- 
ed in the latter category, then they may ba dealt 

gies, arbitration, atc, It might be pointed out al- 
with as ccnventional war crimas under the Law of 

so that in practically all the countries murder 
mtions. On the other hand, if they cccurred dur- 

was ond still is deemed 4 crime against the 
ing the cczursa of hostilities short of war as rac- 

municipal laws but proof of resort to such ra- 
Ognized by intcraational Jax, rhich contention has 

drass aver having been requested or invoked is 
baen adwenced by the defense, then thcy may ba ex- 

wholly lacking. In other words, universal recog- 
cused ag lawful acts of violence permissible dur- 

nition of murder as a mttaer of domestic or wuni- 
ing c legcl state of war. How then cre we to:desl 

cipal inw daas not jnso facto mike it a criro 
With this situation? Wo must of necessity re- 

justicioblc under international law. Lying is 4 
Bcrt to the custom ond practice of netions. In 


eee 
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J universal woral wrong but only ccrtain types of 


lying are punishable evan under wunicipal law 
such as perjury. But no one would dare contend 
thet burglary, lying or even perjury is a justi- 
ciable offence under tha law of nations, Hence, 
in the field of international law such incidents 
aa charged in these counts, deplorable as they may 
ba, hava not yet been treated in the sare tenor as 
under domestic law. International society has not 
yot accaptcd such offences as a crire under the 
law cf nations; it has left tha matter to be sat- 
tled as between the parties to tho dispute. Until 
and unless tho society of notions, for reasons 
best kmown to its members ir the light of history 
elevates tha roalm of international morality and 
law and decides by universal consent, custom or 
agreement that such off2nces should bo dealt with 
tn the ranner herc proposcd, wo must as mambars 

of that society follow its dictates, Lastly, it 
ray not be ariss to indicate that China could have 
Fought such redress that it deemed expedient and 
Necessary syan resorting to war ultimately, if 
she su dorired. That was her privilega and right 


tut she did not do so. In view of this, it is 


forth in respect of Counta 

poacd of in the sane manncrs These Counta, un- 
like ounta 45, 46 and 4%, which deal wth al leg~ 
eð offencea prior to the existence of a atate of 
sar between China and Japan, allege murder after 
the outbreak of a legal state of beliigerency 
which waa declared by China on December 9, 1941. 
Thua, it ta reapectively submitted that the argu 
ment ip connaction vith Count 39 1a particularly 
relevant. 

Counta 51 and 52, charging that certain of 
the accused, named by ordering, causing and per- 
mitting the armed forces of Japan to attack Kon- 
gollis and tke U.S.S.R., then at peace, in the ro- 


@ion of the Khalkhin-Gol River in the summer of 


1932, and the T. S.S.R. int he region of Lake 
Kosaan in July and August, 1956, respectively, 
crlasfully killed and murdered members of the Mon- 
gollan md U.3.8.R. areed forces, mat be analyz- 
eè in conjunction with the argumenta advanced 
in reagcct af ounta 17, 25, 26, and 45, end dia- 
poacd of in the same manncr. Particular attention 


ia respectfully invited to footnotes 53, 56 and 


57, for sbercas the prior Counta 25, 2G, 35 ond 


ee and Portutal {a sholly Incking. 


juaticiatle offense under international law; that 
the Chrter in Article 5 (a) and (b) does not com- 
preherd crimes here chorged since they did not 
occur during wartime; that the only possible 
juatification lies under Article S(c) but thet 
notwithstanding no auch crime is acknosledged un- 
der international lew and punishable under it. 
Hence, treac counta and the proof in aupport there- 


of muat foil. 


Counts 43 and 17, charging that certain of 


the accused named by unlawfully ordering, causing 


and permitting tha armed forces of Japan to attack 


Canton and Hankow, respectively, in October 1938, 
unlawfully killed and murdored civilians and dis- 
armed soldiers of China, must be considered with 
the argument advanced in reapect of Count 45, md 
dicposed of in tha aame manner. 

Counta 48, 49 and 50, chorging that certain 
of the accused, named by unlawfully ordering, causing 
and permitting the ormed forces of Japan to 
attack Chancsha about 18th June 1944, Hengyang 
about 8th November 1944, and Ketlin end Liuchos 
sbout 10th November 19:4, respectively, unlawfully 
killed and murdered civilians and disarmed soldiers 


of China, must bc conaidered vith 
g the argument aeta 


36 allecae that thcae incidents cons 
of azgresaion and 4 W3r in violation of inter- 
notional law, treaties, agreements snd osaur— 
onecs," it ia here cherged that thcac clashca oc- 
curred during time of peace, aa contended by 

the defensa. Thua they “cre hostilities ahort 

of war. They could not be wara in tha legal scnac 
and conflicta short of war nt the same time, for 

both are mutually cxcluaive; they must be one 


or the other. The inconsiatency 1a patent. 


Count 54, cmrging thet certain of the acu 
cuacd, narcd between th December 1941 and 2nd Sep- 
tember 1$5, ordered, authorized and permitted 
violations of thc lawa of wor ogoinat tha armd 
forces and prisoners of war ond civiliana of the 
countriaa named in Count 53, and further charging 
that in reapect of China such offensca began fram 
18th Septamber 1931, muat be anelyzod with the 
consideration in mind of the actual date of com- 
mancement of war, in the legol aoe na againat 
each of tho countrica apecificd. In our submia- 
sion, aa haa becn previously argued, no violations 
of the lava of “ar cn oriac except upon the exia~ 
This 


tenca of a legrlly recomnized state of sare 


58. Proof of exiatence of sr between JInpin 


» 
| 


count must bouce be considerad in *ne 
thia inherent limitation. 

Count 55, charging that certain of the ac- 
cused, onmed bet~een 7th December 194) and 2nd 
September 1945, deliberately and reckleanly dis- 
reeerded their legal duty to take adequate atepa 
to secure the observance and prevent breaches of 
the laws and customs of war, and thereby violated 
the laws of nar against çpriaonera of war and civ- 
1liana of the countiiea naed, and further charg- 
ing that in respect of China such offence began 
on 18 September 2931, must be analyzed in the 
tane manner na argued in respect of Count 54. 
Moreover, we rcapectfully submit that aince thia 
count allegea only negative reaponaibility sought 
to be imposed on these accused, it does not al- 
lete any crime within the purview of international 
law or the Charter, and hence it mat fall. 

Por all the foregoing resaona, the subatan- 
tive, as 7ell aa the conapiracy counta, should be 
diapoaed, of or limited in the manner advocated 
ao tmt the truly important and vital historical 


leaues demnding dectaion in these momentous 


CONS PIAACY 

It is not our purpose here to arguc further 
thet internetional law, fluctueting rnd indefinite es 
it is, looks vith cold cye on the attcrpted entree 
or tne doctrine of crininsl conspirecy into the 
jurisprudence of the freily of notions. It is not 
noe our objcetive to shou that only futility should 
roverd the 2rosccution's cfforts to utilize a recently 
erestcc source of internetionrl lar in ruging this 
Tribunrl to ndeit that doctrine under the guise of 


"senerr] principles of lew recognized by civilizad 


i. 
mtions.” Lika fe. we do not here propose to dcive 


irto history to rever) its noliticr] origin and 
qucationable growth or to expcund upon the judicinl 
reising of eyebrows rnd the frowns of scholerly 
ruthoritics currently directed ngsinat its use in 
England end Acarien. Rether, we choose to pffirw the 
nrgunent of rbic counsc] before us who contrasted 


the law of the Cherter 


Prosceution Arguccnt p. C-2, Transcript 39,036. 


Mie Ss Se ee ee | 


Treceadings can be squarely eng feirly determined in 


eecerdarce with justice and liw., To do atherwise wculd 


cpen the flood gites which, in our humble but moat 


respectful submission, would let loose confusion and 


disorder, weakening rather then strengthening, for 


both victor and vanquished, the guideposts of inter- 


national jurisnrudencc sc laboriously Planted by 


ecnturiLes of humorn cxp2rtence ard history for a better 


world order. 
i. YAMACKA: Mr. Brannon will continue. 


SELF PRESIDCIT: Mr. Brannon. 


with exiating internxtions? la~a, and to pro- 
ceed rith a discussion of the conspiracy 
provisions of the baaic document of the 
Tribunsl sa viewed in the light of indictment 
alletations and the broad facts of this case. 

Accepting sithout immediate discussion, 
as the prosecution hae cone, the Kurenberg 
decision confining the offense of conspiracy 
to Crimes Acainst Peace, we note this crime 
la limited to the accompliahment of the planning, 
preparation, initiation or waging of a declared 
or undeclared war of aggression, or a wer in 
violation of international law, tresties, 
agreements or assurances. Or, to adopt the 
brevity of expression uaed by the Nurenberg 
Tribunal, the offense lles only for the pre- 
paration, initiation end saging of aprressive 
Yara à 

Upon this premise, hich se trust does 
not violate the prerogative of this Tribunal, 


it becomea readily apparent that it 1a perhapa 


1. Nurenberg Judgment, p. 55. 


a groundleas fear to anticipate the complete 


1| acceptance of the singular and distinct 


Ancla-Acerican doctrine of conspiracy which 
multiplies the commission of any unlawful act 
or offense, bringing forth puniahnent twofold. 


qe nay thia because by the Charter itself the 
affenae of conspiracy here ia limited solely 


to the acconnliahment of aggressive war. 
Therefore, it could not, by the acceptance of 


any doctrine, be broadened to include the per- 
petration of any unlawful act, which ia the 
concept aod import of the common law affense 
itself. Me beg the Tribunal, at the risk of 
over emphasizing, to bear this point in mind 
for it becomes vitelly important as our 
arecwent advanced. 

The Charter uses the worda “common plan 
or Anaemia The Hurenberg Tribunal and 
tha prosecution there chase to uae the zorda 
"cammm plan" in preference to the word 
"conspiracy" wherever possible. However we cust 


accept theese tuo terms as synonomous for there 


l. Charter - Section II, Article S(a). 


adequately tle corren cci:cuy 


definition waa set forth: 

“L conspiracy is a conbination of two or more 
persons, by concerted action, to accomplish a crininal 
or unlawful purpose, or sore purpose not in itself 
erinine] or unlawful, by crininel or unlawful nee 

Thia is not all of the definition quoted but 
for ourgursose now it is sufficient, for it represerts 


the classic definition of conspiracy which hes been 


giver. in Fnglish courts since the early days of the 


doctrine. 

i. CONFUSION OF DOCTRIVES. 

Couirg to their final argument the prosecution 
da not as asdcrant in its assertion as to what is mennt 
by conspiracy and whet ís the comnon concept af that 


doctrine shared by most civilized nations. It may be 


thet the Kuerrberg Judgnent has had a mellowing effect, | 


tenperirg their charges. One might not be too severely 


criticized if he observed thet they 


(1. Marine vs. U.S., 91 Fed. 2d €91. 
Prosesution Opening Statenernt, T, 402-403.) 


ia no estobliahked juridical interpretation of 

the words "common plan*. The prosecution 

verc likewise recognized this for in their 

opening atatement they declare the first 

offense charged in the Indictment is R: 

As the lurenberg Tritunal commented, so the 

prosecution here proclaimed that the offense 

ia merely named and not defined by the A 

Thereupon the prosacution souzht to enlighten 

this Tribunal aa to the meaning of the offense 

by citing a definition given by an American court. 
Reciting the offense was known to and 

mell recognized by most civilized nations and 

the -iat of it ao aimilar in all countries, they 

concluded that the definition of it by a Federal 


Court of the United States might well be accepted 


as an adequate expression of the common concept- 
3. 
jon of the offense. Favine therefore committed 


themsclvea to the propoaition that the American 
interpretation of conspirscy represented 
l. Prosecution Opening Statement, Tr. 402. 


2. Nurenberg Judgment, p. 54. 
3. Proseection Opening Statement, Tr. 402. 


ee E) 


42,357 


apparently now rave realized that the Anglo- 


Acerican definition of the offense is not 
shared by the family of nations aa they would 
have hed thia Tribunal originally believe, and 
that furthermore, it ia not wisely to be 
initiated into the law of nationa as a stable 
principle of low. In ards cushioned to suit 
the needs of a prosecutor's dignity they now 
abandon their American definition of the offense 
and weaving a nes theory they label their argu- 
ment "The Law of Conspiracy and Cognate Geettinewe 
Shortly ~e shall deal sith the "cognate" 
doctrines which they mantion, but first ict ua 


conaider the significance of the title itself. 


The prosecution doas not maintain that they will 
discuss the law of conapiracy in most civilized 
nations of the world but, indeed, they apeak of 
the lau of conapiracy and related doctrines. 
Impliedly they are confcsaing that the las of 
conspiracy itself 1a a national doctrine not to 
be found in the law of other nations and the moat 


thnt enn be hoped for is to find related or 


la Prosecution Argument p. C-2, Tr. 39,036. 


coppsta doctrines. But the Charter plainly 
apeaka of conapiracy as the offense in the same 
tona as it proclaims agzresaive var ia the 
offense. Would it not be just as logical to 
contend that agrreasive war or a cognate offense 
ehould becore, or ia, part of international les 
as it ia to minteain thit conspiracy or a 
co-nnte foctrine fa a part of international lew, 
Can thia Tribunal find that a var aa alleged in 
the Indictment might not have been azactly 
agcressive but nevertheless being related to 
ateller offenaea it 1a n crime under the charter 
provistonst 

In order to ascertain wmt it in the 
prosecution sould like this Tribunal to accept 
aa concrete international lan regarding the 
charge of conapiracy "e have sought to ennlyze 
their argucent on the aubject, but find ourselves 
at a loas to interpret their vagve and confusing 
atatements mhich resort in one inatant to the 
la» of other countries and then recoila to 


press tne bard fnat American doctrine aa the 


42,360 


aubstrntiv. offcnsc. If this is th-ir position thcn 

it mst follow thet rll thcy pre stating to the 

Tribune) is siuply thrt rftcr p substantive offense 

hrs bccn corrittee the guilt of thosc eho cngrgcd H 

in the coucission of thet offense is to be ascertaincd | 

through applicatian of the tests of conspirecy, wa ad 

prcporation rnd accessorics, nnd such lcgrl connotetions 

they night irpcl. | 
but the vrosccution is not mcrcly asking 

the Tribunr) to usc tht lcgrl ucapon of conspirecy 

to cunvict on the substantive offenses; thcy rre also 

esking that another conviction be hed for just thinking 

ehout comnitting them. In other words, they nre 

rcqucsting a conviction for thc mental crime of conspirec 

to cffect the commission of the offenses and also a 

finding of guilt for eccocplishing the objective. In 

sa urging thy devonstretc one of the grunt differences 

between the Anglo-Arcricen concept of conspiracy and 

sech conccpt as cen be found in a fer of the lavs 


of scvcerrl other nations. 


criterion of jrdgment. They any tory intend to 
show hos far the provisions of the Charter with 
regard to conapiracy, planninz, preparation, 
accesoriee and common responsibility of those 
entnged in s common plan represent the general 
principles of law recognized by #11 civilized 
nationa. i 

Cormingling the crime of conspiracy with 
these other words is in itself an amzing under- 
taking. Incidentally, while planning ani pre- 
paration for nggresaive war arc listed as offenses 
in the Charter we find no mention of the sord 
"accessories." By thcir treatment it appears 
the word "conspiracy" 1a subordinated to the 
vords "common plan" and is dealt with only es o 
meana of showing responsibility, for thereafter 
they state that in any > - these ore merely 
forms of charge and of proof of responsibility 
which might well be preserited in the conatitution 
of any apecinl tribunal such es this a They did 
not choose to crll the crime of conapiracy a 


1. Proseevtion Argument p. C-2, Tr. 39,036. 
2. Ibid. 
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For th. purpose of en attempted corprrison 


ef conspirncy with the leus of other cruntrics they 
s.ck to “anclyzce the Anglo-Arcricen Goctrinme rether 


fully" into se.vcen rules. Thy strte thet thcir rulis | 
l pnd 7 nrc pert of the lee of cvery country conecrncd | 
anclucing Jnpen. The first rulc reeds: 

"Ihet the crits of conspirrcy is corcplite 
with the eercermnt of tto or morc to comit n crirc 
rerinst the sceurity cf the Strte, whether in fret 
it is conzittc: or rny rctive stcps arc tekcn for 
the purpose or not, (In sore Arcricen Stntes an 
‘overt net! is by stetute reauircd, but rry be of e 
slient nnturc,)" 

The seventh rule repcs: 

“Thet in rll crses there there is in frete 
ccm'on plan or conspirrcy whcthcr thet is the crinc 
-stuplly chergcd, or onc or more of the parties re 
cherged nith the substantive offcnec, any person tho 
Joins in it ect ony tim is fror thet moacnt until the 
torent, if any, then it comms to en cnd or he difinitcly 
E1snssocietcs hinsclf frou it, responsible for nll acts 
enà words nf his fcllow conspirrtors, whcthcr knonn to 


hin or not, proviccs thcy arc within the scope of the 


Plan or conspiracy to which he hes bccore n prrty, cithey 


oricin-lly or by subscquint cxtcnsion with his conscnt." 


“IT, Prosveution Arzuiicnt yh = EE 
2. Ihid p. C-4, Tr. 39,038-39,039. 


As the Tribunal knowa, the crime of 
conapirecy aa Viewed fron the Anglo-American eyes 
encormpesaca the doing of any ellegal act snd ia 
not Limited to “a crime arpainat the aecurity of 
the atate." " dhe Prosecution chooses thia lan- 
guage in order to reduce the broadness of that 
doctrine and to squeeze it into a false compact- 
meas which preventa a glaring contrast whan 
vie~cd aloncaide tne security laws of aome few 
countries. And it Le not juat "aome American 
states" tmt require an overt net but the great 
Federal courta of the United States demind that 
important item na a prerequisite to the establiah- 
cent of the offense. pi 


Tre prosecution, in reciting theae two 


ml.a, do not choose to aupport them by n citation 


l. Cormonteslth v. Jucd, 2 Mose. 329, 3 Am. Dec. 


See “Aen. Criminal Conapiraciea in Restraint 
of Trade a omman Ee TVa Le Nev. 


See Cnicigo Y. & V. Coa) Co. v. People, 214 


Ils F. 
Sce Lowell w. People, 229 Ill. 227, B2 N.E. 226 


4. 3. sec. 5361; 10 UsS.C-., sec. 497. 
R. 3. ace. 5359; 18 U.S.C., sec. 483. 


tec. 5440; 18 U.S.C., nec. 88. 
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hia participetion, by the other the extent of his 
involvement ia iometerial. 

In any event the setting forth of these 
tro rules denotes a deviation from the prosecution's 
original thcory that the American definition of 
conapiracy ezprcasee the concept of the offense 
fourd in the lava of roast civilized nitions. 
Surely thie dcaperete and ineffective atterpt 
to dras fram the lew of conspiracy seven rules 
and to ato» thet scce nations have lawa resembling 
t~o aapecta of the seven rulos does not go for 
toward -atablishing na a general rule of lav 
knon to ali civilized countries the Anglo- 
årerican doctrinc. 

In regard to establishing the rules of 
las of a comparnble nature to the Anglo-Americon 
doctrine of conspiracy the prosecution pointa to 
a fem sections of the criminal codea of France, 
Geranny, Rusain, the Fetherlands, Spain, Chino 
and Japan. In most inatancea they sucmarize 
rather then set out the law of these countriea, 


but recardlesa of thia method of treatment the 


of authorities and from their rescins one might 
rell receive the impression that they mve 
dlundered into 1 twisted and confused comming) ing 
of the law of conspiracy nith the las regarding 
accomplices, accessories, etc. In effect they 
ure simply acying that sahether or not a conspiracy 
1a chorged or the substantive offense ia charged 
the persona involved sare reapmaible for sll octa 
ond words of their f2llow so.spirotors. 

Again. re any it 1s imposatble to tall 
whether or not they sre speiking of the crime of 
eonapiracy or the lav relative to the zuilt of 
those participating in the commission of a crime. 
If it be the litter, certainly it should be noted 
thet ona sho aids and abeta in the commission of 
an offense is, of course, subject to prosecution 
ont tas extent of hia guilt is not founded upon 
the principle of unquolified equal guilt that 
would npply if judged by the criterion imposed by 
the doctrine of e i By one theory hia 
punishment would vary according to the degree of 


Miller, Criminal Lan, p. 115: U.S. v. Minton, 
107 P. (2d) BST (S.c.4.-2, 1938). 


citations “ssu ev diseaurac: the p 


svaecution'a 
theory rather thon aurocre it for they show n 
decided ciffcrence beteen the Anglo-American 
concept of conapiracy mê the "cognate doctrines® 
of these countries. 

We might wcll summarize the crux of the so- 
colled "cornate doctrines" of these acven 
countries by saimmly statin2 that they recognize 
acta which encanzer the security of the state 
os criminal nrd this includes the plotting to 
commit thean secs. There im no nrcument mde 
that those tho in varying dezrees participate in 
theae offenses arc cquelly sullty na they vonid 
se unjer the Angiu-American doctrine. It is 
coneretely catablished that the offense of plotting 
or conspiring ia definitely linked to a specific 
offense and is ancillary thereto. Thus if the 
prosecution wculd reveal to you their full know- 
ledge they sould ndmit thit the proctice under 
the Lin cf thea: countries dictntes that the 
cormiasion of th: objoctive offense destrozs the 
plotting or conspiracy and the prosecution ia only 


Zor tn? perpetration of the objective crime 


itself. And if they were frank they would admit 


thet an adoption af the complete conccpt of the 
few criminal atatutcs of the nations they have 
ftntioned would reault in counta 1 to 5 of the 
indictment being merged into the aubstantive 
offenses, provided they believe the objective 


crimes secre actually cormitted. 


Indeed, even in the Anglo-American doctrine 


of conspiracy therc are to be found authorities 
who contend that the crime of conapiracy disai- 
patea or is mcrgcd into the objective offenae 
itself acd tht after commission thereof tha 
prosecution ia for the objective crime at 
This contention is predicated perbapa upon the 
fact that under the English common law the erine 
of conspimcy saa a misdemennor only and subject 
to extremely light penalty. 

The Prosecutton's attempt to point out 


certain security lanz of seven countries shich 


doctrine of conspiracy does not disehorge their 


burden of proving that the doctrine they now 


ła Liller, Criminal Cis, sec. 13, p. 50 (19834). 


tear rescauplanece to features of the Anglo-American 


Germn counsel at the Nurenberg Tribunal 
arsued without contradiction that the German 
law punished a conspiracy hoatile to the atate 
aly if action vere taken purauant to it and 
that conapiraciea to coamit other crimes nera 
limited to very serious offenses and auch pre- 
arstions as would constitute the participants 
accomplices unfer Anglo-American lav. They 
further argue that thia reaponaibility extended 
only to acts foreseen and approved from the 
tee tee 

Jopiauese latyers then initially confronted 
vith the Encliah sard "conapiracy" were at a losa 
to aacertsin its meaning. It bad originnlly been 
translated in the Japanese text of the Charter 
as "irto" and lnter changed to "kyodo bogi." 
The latter expression maa a oes concoction uscd 
to define a nes concept, for they could not 
g@raap the meaning of conspiracy through the use 
of the word "Imbo which ia generally employed to 


mean secret plota mide puniamble in the case of 


1. Nurenberg Transcript, p- 12,968 {July 4th). 


proffer ia part of the generol rule of ła% of 
moat civilized nationa. ‘Te con not even accept 
the argument that theae scven nationa support 

the prosecution contention. For example, the 
Ruaaian concept of this doctrine, if it exista, 
availa ua nothing. For actually that nation 
deala sith the mftter through =n entirely differ- 
ent method. Russian criminal justice operates 

on the principle that the Soviet Court hss the 
poner to sentence for an act not expressly 

dealt with in the penal code if it merely resembles 
a crime mentioned in the code. i Again, there is 
a Soviet governmental agency not bound by 
substantive or odjective lar which haa authority 
to inflict severe penalties withcut trial on 
persona deamed to have committed socially 


2. 
deatructive acts. 


l. Gsovaki, The Sovict Criminal Inn (¥.3. 1935), 
pp. ll - 24. 
The Criminal Code of 1926, Sectim 16 states: 
Jf a particular form of a socielly dangerous 
act is not directly foreseen by the present 
ecde the ground and ilmits of the responsibility 
for it shali be determined by analogy to those 
séctiona of the cede which provide for a crime 
most simllar in kind." (Similar provision 
cortained in sce 10 of the 1922 Code.) 

2.  Fordram L. Rev. 1 ot. pp. 26, 27 (1939) 


certain political offenses, ‘te vividly recoll 


their great diatraction at being unable to find 


in the treatment of international lew even a 
suggestion of auch law. They knew that in Japan 
upon the completion of any offense against the 
state the prosecution sas to be only for the 


_affense nnd not for the crime of plotting or 


conapiringe 

The French las provides for n "complot" 
in regrrd to the cormission of certain designated 
offenses against the accurity of the state, but 
there too, upon completion of the offense tha 
prosecuticn 1a for the substantive crime itaelf 
and not the "complot". The “ord "complicity" dosa 
not actually denote an offense ia and of itself, 
but is used to nacertain tha extent to which one 
participated in the commission of on offense, 
having nothing to do with the cooperation of 
several. 

Strangely enough the prostcution, while 
pointing to apecific atatutes in the criminnl 


la The Sifferent Systcms of Penal Codes in 
Zurupe by H. S. Sanford, pp. 27 - zA. 


leva of a fen other countries for the purpose 
af analozy, nevertheless do not accept the 
method of treatment of auch crimes used in 
those apccific countries. They still desire 
to eatablish the guilt of these accused through 
an interpretation of the crime of conspiracy 
peculiarly Anglo-American. There 1s no citation 
from the courts of France, Spain, Germny, Jamon 
or others to prove thit the aoplied interpretation 
of the tests of guilt fa the same os the American 
wersion. 

Consequently, althongh we are not at nll 


aatisfied that we understood the nature of the 


crime of conapiracy which the prosecution “ould 
kawe thia Tribune] adopt, whether it bẹ the 
atrict Anglo-American concept or a hybrid conglo- 
merstion of the judicial thoughts of other 
cocntries, it is clear that the prosecution be- 
liewes tte Chartcr to be merely declaratory of 


. 


existing intcrnitional lat. 


| l. Prosecution Arcumcnt p. B-3, Tr. 39,002. 


poant 1 of the kucrnberg Indictment known as the 
: conspiracy Count and to Counts 1 to 5 of this Indict- 
ment which atterpt to ehargc that offense here. 
THe FRKESIODN!T: Nr. Rrannon, we will edjourn 
until half past cne. 
(Whereupon, at 1200, a recess 


tas taken.) 


The FAULTY INDICTI ENT 

While they do not ask that tre strict Angle- 
imerican doctrine be accepted as internaticnal law, it 
remuins to be seen whether or not they honestly pro- 
pose that any other doctrine can be accepted which 
would make valid the conspiracy Counts in their Indict- 
ment. Fur a moment ve cal) attcntion to the fact that 
the Nuernberg Indictment was draftcd entirely different- 
ly from the on beforc-us nov, ¢vcn thoueh that portion 


of both Chartcrs providing the offenses for which the 
i. 


EA aie ute arc triable are the sam. In spite of the 


12 


likeness of the charging parts of the two Charters 


alee ås perhops on undcrstanduoble explanation for the 


differences existing bitween the construction and 


3 wording cf the two Inductmcnts, That explanation could 


G 
well be predicated upon the vastly different factual 


situntion confronting the Nucrnk-rg prosecutors and the 
learned counsel here. Fespeetfully, we call the Tri- 


bural's attention to 


Article C, Nurenberp Charter; Article $, Tokyo 
Chartcr.) 


AFTERNOON SESSICN 


The Tritunal met, pursuart to recess, at 1330. 

MARSHAL 07 THE COURT: The International 
Hilitary Tritunal for the Far East is now resumed. 

THE PRESIDEIT: With the Tribunal's permission 
the accused KAYA will be absent from the courtroom the 


entire afternoon conferring with his counsel. 


lr. Brannon. 

UWA. SRANFON: I continue reading from page 21: 

Count 1 of the Nuernberg Indictment provides: 

"All the defendants * * * participated as 
leaders, organizers, instizators or accomplices in 
the formulation or execution of a common plan or con- 
spiracy to commit, or which involved the commission 
of Crimes against Peace * * * as defined in the Charter 
cf this Tribunal, ard, in accordance rith the provisions 
‘of the Charter, are individually responsible for their 
ovn acts and “ar al} acts committed by any person in 
the execution of such plan or canseiracy. The common 
Plar. ar consyiraey embrazed the commissien of Crimes 
Against Peace, in that the defendants planned, pre- 
Fared, initiated ond waged wars of ageressian, mhiah 
Were also wara in violation of international treaties, 


agreements or assurances,” 
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unt I cr the Indictsent or this zribunal a 


provides: 

"All of the accused together with other 
persons, between the first January 1928 and the 
second September 1945 participated as leaders, 
organizers, instigators or accomplices in the formu- 
lation or execution of a common plan or conspiracy 
and are responsible for all acts performed by any 
Person in execution of such plan. 

"The object of such olan or conspiracy was 
that Jepan should secure the military, naval, 
political and economic domination of East Asia and of 
the Pacific and Indian Oceans and of all countries 
bordering thereon and islands therein, and for that 
purpose should alane or in corbination with other 
Countries having similar objects, * * * wage declared 
or undeclared war or wars of aggression, and wars in 
violation of international lav, treaties, agreements 
en assurances against any country or countries who 
aicht oppose that purpose.” 

There is a glaring difference between the 
Charges in the two Indictments. The Nvernberg Incict- 
ment charg:3 particination in a conspiracy to commit 


Crines Against Peace wherees the Indictnent here 


charges participation in a consniracy to secura 


of the Indietment the crosecution sas charged nothing 
care than this. 

This is rot a technical attack on these 
counts but we are actually applying solid reasoning 
backed ty legal precedente? It follows that the 
Court, whose task it is to jucge free men, should 
awer them with guarding arm against roving attacks. 
anc charges nat predicated upon the written VRE 
ås a cririrsì cannot disregard the lav with excuse 
or imzunity so, ef the other end, a prosecutor who 
rans or a high nlare because of the heavy oblication 
lrnosed uncn him, cannot “ith excuse or impunity 
Cisregard the letter o° the law that directs his 
action, The Charter is the governing document -- 
Not the Indictment. The Indictment must con/orm 
to it. 

It might be argued that even though the 
conspiracy counts 1 to 5 charge the objective of 
the conspiracy ia the domination of certain 
portions of the werld which is not an offense 
1. 42 6.3.5. 4. 1200, note 72. 

U.S. v. Frankfeld, D.C.D.C. 34 F. Supp. 1018. 
Peorle v. Williams, 1 Idaho 45. 

U.S. v. Foote, D.C. Tel. 42 F. Sunp. 717. 
U.5. V. Ellis, 0.C.£.C. 43 V. Supo, 321. 
U.S. v. ! yatt, D.C.F.C, 264 F. 442. 


42 C.J. p. 1245, note 86. 
State v. Pay, ? S.E. 2d 494, 


military, naval, political and economic domination. 
Turning to Article 5(a) and examining the 


2) charter provisions for Crimes Against Peace ve 


observe that the conspiracy charge is predicated only 
upon the accomplishment of a war of aggression for it 
reads specifically as follows: 

"(a) CADES AGAINST PEACE: Nemely the 
planning, preparation, initiation or waging of a 
declared or unéeclared war of cggression, pr a war in 
violation of international law, treaties, agreenents 
or assurences or participation in a common plan or 
conspiracy for the accomplishment of any of the fore- 
poing." 

It must follow that if the Charter is to be 


the governing document delimiting the offenses for which 


these accused are to be tried, the cailure to recite 
an act as an offense renders it not subject to prose- 
cution. No one can deny that the ¢omination of 
another country may be achieved through means which 
are not cririnal. It ia to be recognized that there 
4s a military, naval and economic Goninztion of Japan 
today through international legol means. Hnving 


therefore determined that "domination" is not an 


offense under the Charter, it follows that a cansniracy 


to dominate is not en offense. Yet in covnts 1 to 5 
fet meen fe ee ee ee E 


“under the Cherter, it does allege that such 
objective wes to be obtained through illegal 
means - namely, aggressive war. However, if 
the legitimacy or validity of the counts are 
to be sustained by virtue of this reasoning it 
would only be possible through a strict applica- 
tion of the Anglo-American concept of conspiracy 
which provides that an agreement to achieve a 
legal paca tS through illegal means is likewise 
an offense, “Rut this position would not be 
tenable for two reasons. 

Firstly, the prosecution has not argued 
that the Anglo-American concept of conspiracy 
should be accopted by the Tribunal as internation- 
al lew and the criterion to be employed here. 
Secondly, they have expressly stated in their 
argument that this particuler aspect of con- 
Spiracy - that is, the doing of a lawful act by 
illegal moans is a peculiarity of the Anglo- 
American conspiracy doctrine unknown to other 


Countries and that they are not making such a 


l. Marino v. aS., 91 Fed. 24 691. 
rosecucion (pening Etatement, Tr. 402 - 40}. 


‘ 
a 


charge here. Since they have also oe A 
thagselves to the proposition that the Charter 
is merely declaratory of existing international 
las “they can not with good grace now claim that 
a portion of the conspiracy doctrine entirely 
unknown to other countries and which confessedly 
is not even being used here should be accepted 
by this Tribunal as such. Even if they did so 
atata ít would be a glaring and flagrant violation 
of the doctrine nullum crimen nulla nogpa sine 
legs (No crime no punishment except as established 
by law.) accepted by all nations except Nazi 
Germany and the U.S.S.R. . 

That criminal statutes should be inter- 
preted restrictively is an established principle 
of criminal jurisprudenca. A Note that the 


Murenberg Tribunal, in ruling that under the 


Prasecution Argument p. C-§, Tr. 39,039. 
“Rules 3 and 4 are unknown to other countries. 
But this is academic hecause we are not 
making such charges here.“ 

Prosecution Argument p. 3-3, Tr. 39,COZ. 
Gsovskf, ibid, 8 Fordham L. Rev. p. 26 (1939) 
60 Harv. L. Rev, p. 869 (2947) 
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If it be consicered this point is not well 
taken it should be noted that the prosecution too 
must have realized its glaring error in the drafting 
of its conspiracy counts 1 to 5, for in a publication 
ol the Indictment by the Department of State of the 
United States of America the vording of counts 1 to 5 
«as changed. These words were inserted in the sesond 
paragraph of each conspiracy count: "they conspired 
that Jean." So that a cony of the Indictment as 
printed and distributed by an official organ of the 

u |United Stetes Government contains this revised para- 

12|sraph: 

13 "The object of such plan or conspiracy vas 

a haa Japan shold secure the military, naval, political 

13 |snd economic domination of * * © ard for that purpose 

“\thee conspired that Janan should * © * wase declared 

H, or undeclared war or wars of aggression * * sl. 

Another difference existing between the 
Indictment allesations of the Nvernberg document 
A and the one before this Tribunal is that the 


3 Nuernberg Indictment charges that tho defendants 


a; Planned, preparec, initiated and waged wora of 


Trial of Jananese Yar Crimirals, Dept. of State, 


| charter it had no jurisdiction to try persons 
1 


participating in a common plan or conspiracy 

to commit war crimes or crimes against humanity, 
applied this principle of law. : Again illus- 
trating this point, that Tribunal in passing 
judgment on one of the accused there held theg 
rearzament was not a crime under the Charter. 
Certainly the prosecution here is required to 
predicate its indictment upon the wording of the 
Charter and to limit the offensas charged to 
those enumerated by the Charter. To allow them 
to do otherv..s2 would blaspheme the document 
that created them and lend fuel to the lantern 
of bad precedent. We submit that this Tribunal 
could with perfect consistency find that the 
Prosecution has failed to state an offense in 
their conspiracy counts l to 5. In doing so 
this learned body can rest assured that their 
decision would in no way be in conflict with the 
findings of the Nurenberg Tribunal on matters of 


Substantive law. 


11. 60 Harv. L. Rev. p. 869 (1947) 


Nurenberg Judgment, p. 137. 


aggression, whereas this Indictment provides that 


the object of the plan or conspiracy was that 
Japan should secure military, naval, nolitical 
and economic domination. In other words one is 
directed against the individuals' actions them- 
selves and the other is directed against the 
individuals acting for their country. This again 
demonstrates tha tendency of tha prosecution to 
deviate from the strict wording of the Charter 


Provisions, a practice hich should not be 


tolerated. 
CONSPIRACY TO COMMIT CRINES AGAINST HUMANITY 


The prosecution has accepted the Nurenberg 
decision that the Charter does not provide for 
a conspiracy to commit Conventional War Crimes 
and Crimes Against Humanity, and they do not ask 
far convictions on counts 37, 38, 44 and 53 for 
this reason. However, they do suggest that since 
murder is a necessary consequence of aggressive 
War they can yet be rendered valid as Crimes 


Against Peace. 


f 
| 
| 


a| 


If this reasoning of the prosecution is 
correct perhaps the Indictment could well have 
charged a conspiracy ta trespass, to commit 
assault and battery, to steal, or any of tha 
many natural consequences of war itself. To 
adopt their view would be to bring into the 
picture almost every concaivable offense to be 
found in the criminal codes. Then too, if it 
was intended to pravide for such a conspiracy 
the direct lenguage of Article 5(a) should have 
incorporated the wording of Sections 5(b) and 
S(c) pertaining to Crimes Against Humanity and 
Conventional War Crimes. We trust the Tribunal 
will disregard this weak and afterthought prose- 
cution argument as grasping for a straw and as 
without tasis for honest consideration. 

Harking back for a moment to the contention 
that the prosecution failed to charge an offense 
in counts 1 to 5, ít shauld here be noted that 
in counts 37 and 38, the second paragraphs thereof. 
the prosecution charges the object of such plan 


or coùspiracy was unlawfully to kill and murder. 


Because of the vast factual differences between 
the Nurenberg evidence and that placed before 
thia Tribunal, we core to a realization that the 
prosecution here has been forced to rely upon 
the shadowy charge of "domination" as the ain 
and purpose of their gigantic conspiracy count. 
4s it has heretofore been noted, that 
portion of both the Nurenberg Charter and the 
Tokyo Charter relative to the offenses for which 
the accused may be tried are the same. However, 
the prosecution here was faced with a most de- 
Pressing anc difficult task not confronting the 
Prosecution in Germany. Here they were forced to 
take the crices enumerated in the Charter and to 
draft an indictment predicated upon a scheme or 


theory sufficient to permit the charging of a 


{Cont.)(z) To acquire the territory lost by Germany 
as a result of the World War of 1914 - 
1918 and other territories in Europe 
asserted by the Nazi consptrators to he 
occupied principally by so-called "racial 
Germans." 

To acquire still further territories in 
continental Europe and elsewhere claimed 
Ly the tazi conspirators to be required 
by the “racial Germans" as "Lebenstraun" 
or living space, all at the expensa of 
nefightoring and other countries. 
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“hen comparing the wording of these counts with 
counts 1 to 5, it ís apparent that the second 
paragraphs of the latter counts contain the same 
form and language except that the object of the 
plan or conspiracy was domination. Therefore, 
the pattern of drafting the counts of conspiracy 
are consistent with the other conspiracy courts, 
the differenca beirg that the object of the 
ccnspiracy named in counts 37 and 38 are named 
as offenses under Crimes Against Humanity whereas 
the object offense of domination named in counts 


l to § is nat to be found in the Charter at all. 


FACTUAL DIFFERENCES BET! EEN GERMANY AND JAPAN 


‘nereas the prosecution in Germany was able 


to effect an Indictment setting forth the pur- 
Poses of the alleged conspiracy with considerable 


definitiveness, such has not been possible here. 


Nurenberg Indictment count 1 definitely 

charged that the aims and purposes of 

the Nazi conspirators were: 

(1) To abrogate and overthrow the treaty 
of Versailles and its restrictions on 
the military armament and activity of 
Germany. (Cont. on next page) 
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broad conspiracy. This was no simple undertaking. 
First of all, in order to coalesce all of the 
accused in spite of their wide and varied back- 
ground into a group with a central scheme of 
action or amalgamated motive they needed an in- 
tangible something to parallel the tangible facts 
of Germany. 

It would hardly have been sensible to 
have chareed that all of the accused conspired 
these many years to accomplish aggressive war 
unless there was an over-all purpose which pro- 
pelled or prompted such. With the realization 
that wars a~e not fought without purpose, yet 
failing to discover an all-connecting theme, 
penetrating and stretching from one accused to 
another, except their overmhelming patriotism, 
the prosecution chose the broad and aggressively 
tinted general charge of an objective to dominate 
a portion of the world and countries thereof. 
With this as their newly discovered element of 
continuity the child of their efforts was born in 


the conspiracy counts 1 to 5. 


Since we have contrasted the conspiracy 
counts of the Nurenberg Indictment with the 
conspiracy counts contained in the indictment 
before this Tribunal, it hecomes necessary to 
speak very briefly of the factual matters placed 
in evidence there as ccmpared to those here 
Presented. There existed in Germany a political 
organization commonly referred to as the Nazi 
Party. Born some time around the 5th of January, 
1919, its group of leaders under singular direction 
rose rapidly to a position of power assuming 
command of ‘he government itself hy the 4th of 
July 1933. with the complete and utter control 
of the destiny of the German people in its hands, 
this group, as the government of Germany, exer- 
cised such unquestioned power that a law was 
Passed making the Nazi Party tha only one legally 
allowed to exist. WNoreover, there was a man 
called Hitler who from the beginning commanded 
complete leadership of this group and later of 
the government itself. In 1925 he had voiced the 


aims and objectives of his party and himself with 
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Let us look for a moment at the evidence 
before this Tribunal. There was no central and 
dominant political party existing throughout the 
period of this indictment. There was no Hitler 
in Japan who in a continuous position of control 
could plot and scheme as he saw fit. What is 
the real evidence concerning the government. of 
Japan itself? It is simply that during the per- 
fod covered by this indictment 15 separate cabi- 
nets rose and fell in Japan. The prosecution, 
anticipating this most vital and important fact, 
seek to depreciate and discourage its true meaning, 
but such cen not be done. The evidence reveals 
that in the rise and fall of these many cabinets 
composing the government of Japan there were 21 
Prime ministers, 30 foreign ministers, 28 home 
einisters, 19 war ministers, 15 navy ministers, 
23 finance ministers and an equelly large number 
of changes in the other cabinet posta as mane 
In three of these cabinets ~ that of TANAKA, 
FAUAGLCHI and HAYASHI - not one of these accused 


as in position to control, lead or direct a 


l. Exh. 2,344, Tr. 17,699. 


the publication of a book called "Fein Kampf," often 
referred to as the Nazi Bible. 

Here truly was a solidified grovp, a 
dictatorial government, so highly organized, central- 
ized and perfected in its openly expressed ambitions 
and aims that it caused the prosecution there to make 
this charge in the Indictment itself. 

"The Nazi Party, * * * became the instrument 
af cohesion among the defendants and their co- 
conspirators and an instrunent for the carrying out 


1 
of the aims and purposes of their conspiracy." 


12 That Indictment even charged the Nazi Party 
13 |as being "the central core of the common plan or 

2. 
cons piracy." The evidence there revealed that 


Hitler himself es head of that government plainly 


tu 
stated: "I shall give a prepagandist's cause for 
‘ 

jstarting the war -- never mind whether it be plausible 
te} 


5 or not. The victor shall not be asked later on whether 


ag (Me told the truth or not. In starting a war, not the 


Í 3. 
ai right is what matters but victory." 


«a Nuernberg Indictment, Count 1(a). 
e TEIA: 
- Nuernberg Judgment, p. 32. 


conspiracy, for none of them were members. Nor 
were the Chiefs of the Army and Navy General Staff 
composed of any of these defendants. Only one 
of the accused was in the cabinet at the tire 
of the commencement of the Fanchurian Incident. 
Only one was in the cabinet at the time of the 
commencement of the China Incident. And none were 
Chief of the Army or Navy General ae 

Rather than to estallish an agreement or a 
common plan or conspiracy, the purpose of which was 
to dominate the world or any other objective, 
the evidence definitely reveals the absence of 
leadership or of a centralized group committed to 
a common design or purpose of any kind. 


Moreover the prosecution's distortion of 


the reasons for the fall of the various govern- 
Tents of Japan during the period of the Indictment 
indicates their knowledge of the fact that this 

is the most damaging of all evidence in regard 

ta their fiction of conspiracy. ‘We do not choose 
to here set forth the wide and varied reasons, 


dependent on internal and external situations then 


l. Exh. 2,344, Tr. 17,699. 


confronting Japan, that caused the fall of these many 
envernpents. Tut they are plainly set out in the 
Anes 
Tre prosecution in Nuernberg, after a reci- 
tation of a factual situation entirely different from 
Japan, urged that Tribural to find that any significant 
participation in the affairs of the Nazi Party or 
rovernment is evidence of a participation in a conspiracy 
trat is in itself IAN "hile the prasecution 
here is more cautiaus in raking such a suggestion, they 
do state: 
"... nost of the defendants may be held 
u Liable alternatively for all of thei? acts committed 
n'ile holding office by reazon of tre legal duty or 
13 [respone ibility, ultimate or intermediate, which flowed 
16 Yren their holding high office in the Japanese political 
uea ai 
ma Perhaps beceuse of their apparent dislike 
Mont the doctrine of conspiracy itself or perhaps fore- 
™ beeing the danger of putting a price of future criminal 
nE on the acceptance of high government office, 


2 


the Tribunal at Yuernberg rejected the prosecution's 
23) 


2, reurent, stating: 


nf Ir. 17,766. 
+ Nuernberg Judgment, pp. 54 - 55 


- Frosecution argument pp. K-10 - K-11, para. K-11. j 
E ET TA s a 


corajtted. Having heretofcre touched upon this 
1 


first concept, we wish to speak briefly of the 
latter. 
The conspiracy doctrine utilized as a 
method of proaf of a substantive offensa is simply 
«| another way of saying that a conviction can be 
3| had for the commission of an offense without any 
a] @vidence pointing to actual participation. às to 
9| counts where there is no direct evidence of parti- 
0) cipetion, the prosecution states there should be 
a conviction of the defendant for the substantive 
offense 1f iż is shown that the avent occurred 
| after be became a perty to the coke eee 
a Bnether he had actually participated or had no 


is 


knowledge of the act or whether he was opposed and 
ie 


5 even strove to stop it is of no consequence in the 
1 


eyes of the prosecution if ha did not disassociate 
19 himself completely from the alleged eunspitdey' 
ma, Bear in mind they are speaking of guilt for the 
x: Perpetration of a substantive offense and not 


22, @ullt for the conspiracy alone. 


Prosecution Argument p. C-20, Tr. 39,053. 
Ibid, p. C-19, Tr. 39,052 - 39,053, 
Ibid, p. C-24, Tr. 39,057. 


= | 
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~ «fut in the opinion of the Tribunal the conspir= 
TN be clearly outlined in its criminal purpose. 

It must not be too far removed from the tire of deci- 
sion and of action. The planning, to be criminal, 
must not rest merely on the declarations of a party 
program such as are found in the 25 points of the Nazi 
Party, announced in 1920, or-the political affirma-— 
tion eypressed in ‘Mein Kampf' in later years. The 
Tribunal must examine whether a concrete plan to wage 


: war existed, dnd determine the participants in that 
v 


LL 


We wonder what that Tribunal would have said 


I 
ess plan." 
R 


13 8bout the prosecution's attempt to prove a conspiracy 
14 here, when in face of the evidence before it at Nuern- 
13 [berg it held only eight of the twenty-two defendants 
16 leuilty of conspiracy, and none rere so convicted with- 
‘7 lout also a finding of guilt ae to the substantive 
“Shrfenses of Crimes against Peace. 
CONSPIRACY AS A CRINE AND METHOD OF PROOF 
The prosecution seeks to use tha doctrine 
sas conspiracy es a double barrelled weapon to eccomplish 
a, dual purpose. Firstly, conspiracy is used as a 
,, Repanate crime, and secondly, as a method of 


2, REaof-of a crime alleged to have been 


42,393 
“In support of this contention they point to 
English and American law (the law of other 
countries vary on the point they admit) that those 
Present at the scene of a crime, aiding and 
abetting and those not present but who effected 
or ccntributed to the commission of the crima 


are subject to charge as principals. While not 
agreeing with their statement of law, which in and 
of itself merits a long dissertation, we accept 

it for the purpose of illustrating their fallacious 
Teasoning. In effect, an accused who joined the 
government before a war was waged and who remained 
in office unct] aftersards 1s guilty of the sub- 
atantive offense without further proof of parti- 
cipation. 

Under the conspiracy method of proof 
therefore it would ba unnecessary to produce any 
evidence except the joining of the conspiracy at 
some time prior to the commission of tha substant- 
iva offense. Yet under the law just referred to 


it is, of course, necessary to prove beyond a 


reasonable doubt by positive evidence the extent 


l. Frosecution Argument p. C-22, Tr. 39,055. 


of his individual participation. The two 
methods of proof are entirely different. If 
nothing mone, it emphatically emphasizes the 
prosecution's desperate attempt to force upon 
this Tribunal the Anglo-Arerican concept of 
conspiracy camouflaged by forced comparison with 
positive rules of law as a saving device for 
“hair failure to elicit positive evidence of 
guilt of the individual accused. 

If the Tribunal wishes to apply the broad- 
est of the definitions of Anglo-American con- 
spiracy it san not be doubted that they can 


easily convict any and all of these accused if 


thought of aggressive action, not to mention war. 
Moreover the divers other persons mentioned in 
the Indictment could easily include the farmer in 


the field who sold his crops to food the soldier 


: find that Japan entertained the slightest 


a or the factory worker who turned the wheel which 
,, | contributed to the making of an instrument of war. 


n| There is no limit to the extent of this insatiable 


23! doctrine except that which a wise court or a 
i 


e A 


—— 


of a nation in its course of conduct. 

Thus, if Japan ss a member of thc feily of 
nations comaittcd a trong charactcrizce as a ericc 
aginst pczet during any of the ycars rcfcrred to in 
the Indictecnt and if other n2tions as mobers of 

«| the international fanily disapproved or "even strove 
q|to prevent it or stop it" yet alleuwcd thcir seruples 


alles be overrulcd and continu.d on in thcir diplomatic 


yjand cconomic intctrcoursc vith Japin, regardless of the 


l9 | recsons thich prooptid them, are thosc nations subject 


‘Nt les tndictment 2s co-conspirators? Arc they guilty as 


‘? Jacceasorics after the fact? If you have any doubt 


"|i bout thiz, lietcn to the rulc advnanc.d by the prost- 


14 
cution pertaining to the individual sceuscd. 
3 
“Tne Lost casc is that of zn sccuscd who may 
1 


satisfy the Tribunal that he obj-ctcd to the initiation 


of a particular war, or sven strove to prevent it or 


stap it. If he was in offtec at the tiat, allowed his 


Scruples to be ovcrrulcd, and continucd in officc, 1.¢ 
Submit that quite clearly hc should >c convict.d, 2nd 
that in a ooral point of vice his enrsc is nt tezat as 


ag 2s thet of onc rho hed no such scruples." 


l. Prasccation crguocnt, p. C-2}, Tr. 39,057. 


benevolent prosecution wishes to impose, This 
flexible and remarkable doctrine of criminal law 


can gold itself to conform to any factual situation, 


CONCLUSION 


If the tests of guilt which the prosecution 
would have this Tribunal apply to these accused 
were likewise applied to the conduct of- individual 
countries in the family of nations there would be 
some ambarassing repercussions. Actually there 
is no reason why the virtue or marit of a rule of 
internationrl law seeking to establish individuel 
liability should not be Subject to this examina- 
tion. Analogously speaking, there is Perhaps a 
strong resemblance between the obligations of an 
individual to his own country and the obligations 
of a country to the other nations of the world 
(referred to as the family of nations). One is 
simply an expression of nationalism and the other 
internationalism. The intention that accompanies 
or promotes the actions of the individual is 


legally and morally as important as the intent 


We are not seeking to stretch to the point 
of the ridiculous by the process of enlargement 
of applicetion any sound principle of law ad- 
venced, but we beg the Tribunel to consider the 
moral end legal injustice of attributing to an 
individual responsibility thet would not attech 
to « nation itself. True, a national government 
ds composed of men who enuncicte its policies 
but those policies find ultimate expression through 
e legel entity known end recognized universally 
es the government itself. Since the sections of 
a government officiel, more often then not, ere 
pulsated by the current sentiment and prevailing 
opinion or emotion of the people of hia country 
it is not wise to castigate him without deep 
reflection on the possibility of the nation itself 
being forced to accept its share of the resnonsi- 
bility, And likewise it is well to consider, in 
criticizing the nation itself, the responsibility 
of the other members of the family of nations who 
may have contributed through action or inaction 


to the delinquencies now charged. So if the 


Ri 
13 


i 
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conduct of natian annot successfully pəss the 
tests of guilt or innocence being thrust upon 
these eccused it is high time the red light be 
flicked on by R courageous end sound judicial 
utterance to thet effect. 

The prosecution have utilized their conspire- 
cy counts 1 to 5 simply as a medium of gaining 
admittence into the record of evidence which 
never would heve pessed the test of probetive 
value 1f directed at the establishment of the 
substantive counts alone. The use of the doctrine 
was predicated upon e fear of their inebility to 
produce positive @vidence of the commission of 
Crimes Ageinst Perce in fece of the confused 
end varying fectur] situation of Japen. 

Sdmittedly 111 prepared for the overshelm- 
ing responsibility of lending to the sound ad- 
wance of international jurisprudence that has 
befallen us in our capacity as counsel for these 
accused, we of the Cefense with the firm confi- 
dence of considered study oppose the incorporation 
of the doctrine of criminal conspiracy into the 


law of rations. 


Counts 37, 38, 44 and 53 charge conspiracy 

to commit Crimes Against Humanity or 
Conventional War Crimes when such provision 

4s not authorized by the Charter nor are such 
allegations authorized under the interpre- 
tation of the counts felling within Crimes 
Against Perce. The Tribunal 13 moved to 
sccept the Nurenberg interpretation in this 
regard, but at the same time the defense 
wishes clearly to state that it does not 
edvocate the acceptance of any portion of that 
opinion except insofar as the arguments so 
admit. 

The doctrine of conspiracy as utilized and 
urged for acceptance by the prosecution, being 
purely a national doctrine of England and the 
United States violates the prosecution's 
position that the Charter is merely declaratory 
of existing international law. 

The doctrine of conspiracy, not being a 
portion of existing international law, can 


only become so through enunciation by this 


It may be highly proper to ask if these 
accused are guilty because of what they did and 


uhat hss been proven by evidence meeting the test 


of guilt beyond areasonable doubt or are they 


guilty because they sre caught in the spidery 


to catch all at whom it is aimed., If these men 


before you committed crimes let the prosecution 


insurance for the prosecutor sho fails to obtain 
conviction where positive evidence is lacking. 


We therefore urge the Tribunal to consider 


into consideration these contentions: 
1. Counts 1 to 5 are improperly drafted and es 
such do not charge an offense of conspiracy 


as authorize by the Charter. 


Tres 


prove they did so. Let us not inveigle them into 


and expansive cloak of the doctrine of conspiracy 


web of a doctrine with political heritage designed 


a position of guilt by spreading over them the vest 


which is reputed to be designed to provide welcome 


every aspect of the conspiracy cherges and to take 
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Tribunal end as such would be clearly ex post 


fecto in nature. 
The acceptance of the doctrine of conspiracy 
in international law is dangerous per se and 
ill-edvised es e method of establishing guilt 
in proceedings of this dignity and importance. 
As the prosecutian has stated so the 
defense too contends that this Tribunal hes the 
power and authority to rule that the offenses 
set forth in Article 5: of the Charter are not 
existing internatioral law end are not binding 
upon the Tribunal, 3 Renewing our sincere content- 
ion that the law of conspiracy fs not a portion 
of existing internetional law, we too request 
thet the Tribunal issue an authoritative decision 


on the matter. 


Prosecution Argument p. B-5, Tr. 39,002. 


us * it is our submission that the Charter 

is end purports to be merely declaratory 

of international law es it existed from at 
least 1928 onwards and indeed before. We 
respectfully urge the Tribunal to examine this 
propor ition an to base its judgment upon it, 
n doing sa, we ask the Tribunal to make an 
authoritative decision on this matter." 


THE PRESIDENT: W- jor Blekcncy- 

MR. BLAKENEY: Wry it plerse the Tribunal: 

l. It now dcvolvcs upon me, by wey of riving to 
bc Tribun) shet smell assistcnce I am cble in the dis- 
Leas; cnd applicatior of the lew, to discuss on bchzlf 


pf th. dcfenece gencrally sonc of the qucstions of liw 


iz 


14 
3 
id 
1? 
ig 


19 


as | 


21 
H 
3 


2 


stond ehzrecd by the Indictucnt with. hoving violetcd 
trcrtics or other intcrncetions1 egrcenents to the nuober 


f cightcen, erc rccitcd in Appendix "B" of the Indict- 


l 
Rent, ¢s wcll 2s "officiel ersserences" end “internet tone) 


me in the efsc. Thise dcfcndents, or sonc of theo, 


lew" ct lorge. 1 undertcke, howcvcr, to discuss only 
fcw of the gucstions poscd by this fornideble list, 
sclectcd .ithcr rs being of most gcnercl intcrest or 
es illustrrting with spceicl clarity voints of gcnerel 
application to tre-tica. To such individuci defendcnts 
cs pry be Intcrestcd aore perticulirly in oth rs of 
thesc qucstians 1t 1s 1.ft to Gezl with them. My ficld 
jbbcn will be: 1) Hagu Convention IIl, relrting to the 
opcning of hosttlitics; 2) the Convintion of 1999 and 
Hague Convention 1, for preific scttlencnt of intir- 
jnational disputcs; 3) Haguc Convention V, governing the 


rights ind dutics of ncutrcl *owers rnd pcrsons; 4) 


i 


ps Ha pur. Convention IV, gavcrning 1: ws rnd custows of wr 


lon lard, ará the Geneva Convention of 192G relitive to 
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Tribunsl Is enjoined to apply.) We assume, in short, | 
thet, sers' passions and hatreds forgot, thera pre- 
wells already in this room that apirit of "complete 
forgiveness, ammesty and perpetual oblivion" in which 
alone we cen hope not unconscionably to judge those 

who were our enemies, 

3. This our assumption precludes adoption by the 
defence of the prosecution's gaonroach to the grave and 
difficult questions of international law shich confront 
us at every tum in the case st bar. That by taking 
the otiose way, deciding these questions (at whatever 
cost to the conscience sworn to administer "Justice 
eccording to law") in obedience to the dictates of our 
national policies, we might spare ourselves the pangs 
of @ecision, this 1s not to be doubted. To dispense 
with the laborious research among the authorities, to 
ignore the lew as it has developed through the conduct 
of nations, the decisions of tribunals, the opinions of 
scholars; to repose one's case on one's inse dixit. 
postulating a oriori canons of law suited to what one 
chooses ta view the evidence as having disclosed 1s, 
we cen readily believe it, to be clothed in a comforting 
sense of infallibility. The prosecution, ina rare 
focert of acknowledgement of the existence of some 


literature of international law outside their summation, 


| 
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prisoners of wary arm 35) “assurances”. Maaa 
2. The approrch cf the defence to these ques- 
tions of international law will inevitably differ from 
thet of the prosecution, as evidenced by the latter's 
summation not only, but as well in the opening and in 
incidental arguments throughout the course of these 
proceedings. We make one basic assumption in submit- 
ting cur views to the Tribunal. We assume that the 
remuasts engagement "to edminister justice according 


to law" , when taken in conjunction with the references 


in the Cherter of the Tribunal to trying questions of 


“sar in violation of international law, treaties, 


agreements or assurances" end “violation of the laws 
er customs of war", constitutes the Tribunal's mandate 
to discover end apply the existing law. (Whether and 
on what terms the Tribunal is empowered by that Charter 


elso to sdjudge other acts-~-"war of aggression"? 


murder?—-to be crimes justiciable by it, I am in no 

way here concerned to inquire; my only interest is to 

analyze the "international law, treaties, agreements or 

assurances" and the "laws or customs of war” which the 

l. The President of the Tribunal (Tr. 21). 

2. Charter of the International Military Iribunal 

the Fer Fast {cited hereinafter as “Cherter"), Art.5a. 
3 5b. 


; DC. 
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have coined the term “legal technicians", and mora 
then once use it, seemingly, as an epithet of oppro- 
brium for those who manifest a raluctance to substitute 
dogma and inse dixit for conscientious study of the las. 
Well, the law is efter all a technical matter, science 
or art; and if a "technician" is no more than one 
conversant with the technicalities of--familiar with 
those things peculiar end specially belonging to--his 
art or oe I am proud if I may be enrolled one of 
them. Yes, we can certainly, if we wish, superciliously 

sweep aside these “technicalities” of the law. The 
Nazis taught us how: how to administer "justice", not 
according to lew, but "in accordance with the sound 
sense of the people ih We assume, I say, that this 
Tribunal hes no wish to be tarred with that brush. 

4. And now we go to consideration of some of the 

technicelities of international law as applicable to 
the cese at bar. The argument will, in the nature of 


the case, be cencerned with questions of war; it is 


therefore convenient to begin with consideration of a 
treaty which has to do with the mode of aommencement 
of war, one which chences also to have acquired a con- 
siderable body of gloss end interpretation, and may 


6. Oxford Enelish Dictionary (1933), xt, 136. 
7. Reichszeseathlatt 1935, 1, 839. 
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per vadencucesuliectainheeneral are other questions. "The contrecting Powers recog- 


c ION nize that hostilities between them must not commence 


S.. me titat treat? Tor consideeactentthentds without a previous end unequivocal warnifg, which shat] 


Herne Convention III of 18 October 1907, that reitin take the form either of a declaration of war, giving 


ith diti d - 
to! kre naang a a Eo E E ataeie reasons, or of an ultimatum w a conditional declara 


tien of war." Such is the English form of Article 1 of 


the Conventacnee Wheat does it mean? Did it shen drafted 


clause of forty words, this Article 1 with which we 


are concerred, yet about it cluster questions to a 


iat t be 1 1 
mmwaber and of a nicety to have long exercised foreign purpon itosenuncisteinicanoniotatne AK) he LSE 


offices and scholars as many more elaborate documents Or wea it a mere benign hope for a better world, #enting 


have not done. It must be accepted as illustrative some further evidence of an agreement to convert it 


of the differing approach of the prosecution to the into positive law? And, whatever the intention of 1907, 


law that they have given these questions short shrift, what is the legal effect in 1948? These are questions 


| ““tonsequently serve as illustration or many points nich 
ai 
| 
A 


not only in no instance recognizing the possibility which have given birth to a large literature. The 


that there may exist an opinion at variance with their PrOseCUT OH ED CE AVeL macht s) ABnOval amc hedkoriansneting 


a hedra pronouncement, but not delening even to them: his method of interpreting thia language is to 


1 n it 
eite those authorities which da in some instances tend chenge AES BLD Cuntde kion Speevecion sha ATTIC the 


u 
ta support their position. But of these points more says he, incredibly, “that the contracting powers shall 


not comm:nce hostilities.. . ."9. “Should not"; "shall 


8. Exhibit 14 (Tr. 513, not read). The French text of 
itself. the Article is: "Les Puissenca4 ccntractantes recon- 
neissent nue les hostilsiés entre elles ne doivent pas 
commencer sens un avertissemnt preable et non équi- 

2 vaque, qui aura, scit lo forme d'une d&claration de 
undisputed; but there certainty ends. The meaning guerre mitivsr, soit celle d'un ultimatum avec céclara- 
tion de guerre ‘somiitionelle. «Exhibit 15, p.2. It 

is plain thay. the "reconnaiasence cue las hostilites 

ne doivent pos commencer" is a dirferent thing from, 
Erglish trenilation of the official French text), its and a weaker than, a “recognition thet hostilities mst 
not commence": "should not" or "aught not" would be 
application to the peculiar facts of this csse, these accurate renaisions, 


f ECS 9. Sumration, §6-151 (Tr. 39,699). 


in their proper places; let us turn now to the document 


The language of the Convention is, certainly, 


of that language (especially in the commonly-accepted 


not". "Should not" = “shall not"; and we have a hew 


rule of law: No other scholar has ever suggested that .ine of argument has bein adunbratcd, in the course of 


the framers of this Convention did not know the hese procecdin.s, 2nd has (if I my venture to szy so) 


difference between "shall not" and "should not", or think bcen mis *pprchcndcd. There is perhaps no 


even “zust not", nor can a tribunal accord quite such Hissent from thi proposition tht ultiurtely 21] intcr- 


summery treatment to a text before it for construction. nation] law is customary -- that it rests on "a clcar 


There is in fact much respectable scholarly authority nnd continuous hzbit of doing certain actions (which) 


for the viem that evidently this language never rose jas grown up undir the aegis of the convictien tht 


bigber than a statement of policy??__shich indeed would WEES iBat longing; secordiné Gey Mie GECA A 


scarcely heve been auestioned hed we only the French bligstory or right.” Tnus in the cnd it is to thc 


text without the inept English translation. But we onduct of thi nations, or custo, that we vrc always 


need not stay to heer out the academic debates ayy Selo remittcd in sur qucst for the truc miturc snd cxtent 


point; for there is even better evidence, evidence of f intcrn:tion-l law. This idca hzs bccn cxpresscd so 


the most authoritative possible character, to solve for 
us #1] the questions of interpretation posed by this 
Convention. 

6. That evidence which gives us the definitive 
end conclusive answers to these questions 1s of course 
the evidence of the acts of the signatories of the 
Convention, the evidence of custom. That we must in 
any event have resort to that evidence 1n shetankzch 
for ioternational law I wish to emphasize; for this 


10. Westleke, Internationa) Lew,2d ed. (1913) icited 
hereinafter as "westlake"]. 41. 28; Lewrence, Principles 


| of Intercationa] Lan, 7th ed. by *nintiela (1925), 325; 


Pitt Cobtett, Leading Cas International d 
ed. by Bellot 1924), i1, "iA. a ne ; 


ften and so unqualificdly by tribunals and by cotccn- 
tztors th t it must be tatn cs axiomatic; I, thcrc- 
orc, refrain from quoting morc th:n onc or two 
uthoriti:s to dcfinc cy point. Hall puts it this <y: 

If intcrnetion-1 law consists siuply in thos< 
principles and dcfinitive rules which states -grcet to 
regard as obligatory, the aucstion at once arisis how 
such principles 2nd rules cs may purport to constitute 
intcrn'tion:l law can be shorn to be sanction.d by th 
Inecdful intcrnational agrecrncnt. No formal code has 
een adoptcd by tne body of civilized statcs, and 


Ll. Oppenheim. Intcrnationa] Law, &th Ed. by Lautcrp cht 
(13947) /citcd hercinaftcr as i 


scarecly any prirnciplcs hive aven seperctcly heen 
lzid dorn by ceacan consezt, The rules by which 
pations arc governed ore unexpresscd. The evidence 


of thiir cxistence and of their cantents nust therr- 


fare be sought in nationzl acts -- in other words, in 


nations having subsitt.d her by to a rulz for thcir 
govcrnacnt, the cvidcnec of custto no longer hzs 3 
It is 2 salution no lcss tunptingly facilc than 
| fallacious; the mattcr beinz, unfortunitcly nat so 
, | simpze. Por trcaties have nevcr bccn thought (nor, 


14 
cl bcforc this trial, cvcn perhaps contended) to be the 


| 
7 law an the intcro-tion:; planc, as an act of législ=- 
i 


turc may perhaps be on the municigpzl; they arc rather 
a source of law, - point of origin +henec larv n-y 
sprinz, nistorte-l facts out of which rulcs of lar icy, 
_ chad -t tines do, risc into Stereo.” ag such, thcy 
arc but cogn-te rith th: other source of lav, conduct; 
+ -s Hall points out, thorc is no justific:tion for thi 
- prewelcnt zodern heresy thet they are of ptranount 
: cuthority: 
It sppenrs to bc usuzlly thought thet treutics 
! zre morc important indic-tions than unilater:] c¢ets of 
the opinion of thc contr:ecting parties as to vh-t is 
OF ought to bc, the law; end it is cvcn frceau.ntly 
caonsidired that thy are in sozc scns¢ a fountcin of 
law to others than tne sign:tory statcs. ‘the ronson- 
ing upon thich the letter not on rests is not ver; 


1é 
fatcllizgible .... n thus exposing the nsturc 


l4. Or its Nucrnkcrg prototype. 
15. “Gopennic, 1. 24. 
me SHIRE 
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such international usage as can be looked upon es 


suthoritetivel?, 


7. It 1s clear enough that in the absence of 
Hague Convention III we should have, in order to ascer- 
tain whether there was international law governing tne 
opening of hostilities, to search for that international 
usage which could be "looked upon ss authoritative"-- 
for otharmise we should have to declare that thare mas 
no international law on the subject?3, Here we have, 
however the Canvention; does its existence settle the 
lew? It mould be convenient if we could say that it 
did, that we need carry our search no further; that, 


12. Treatise on International Lay, 8th ed. by Higgins 
(1924) teited hereinafter as "Hall"]. 5. Sea also on 
this point the cleer statement by Veiss, Judge, dissent- 
ing in The 8.8. tus, P.C.1.J., Ser.A, No. 10 (1927), 
at 40: "In reality the only source of international 
Jaw is the consensys omnium. Whenever it appeers that 
all nations constituting the international] community 
are in agreement as regards the acceptance or tha appli- | 
cation in their rutual relations of a specific rule of 
conduct, this rule becomes part of international lam 
. . a". And compere the Statute of the Permanent Court 
of International Justice, Article YXXVIII of which pro- 
vides that custom may be considered "as evidence of a 
general prectice accepted as law". 
1}. There was, of course, none prior to 1907. "No 
doubt many uriters, following the example of Grotius, 
heve asserted the existence of e rule that a declaration 
is necessary for the commencement of mar; but, until 
the Sccond Peace Conference of 1907, such a rule was 
sanctioned neither by custom nor by a general treaty 
of the Powers." Opggaheim (1944), II. 234. See alsa 
Maurice, Hoctilities aithout Declaration of War (1883), 
ssim: 18iss, The Law of Nations, 2d ed. (1875), 65- 


9; hLalimor çarpan ries noop patepnationa) Les 
W'a ATTAT, r S105; estlake, 11. 23-20; > 
Wheator, Internatioral Lew, 7th ed, by Keith (1944) — 
(cited hereinafter as "Wheaton"], 11, 103-0. 
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of trestics to anzlysis, no ground -ppcctrs for thiir 
eclaic to exccptionil reverence. ‘Shey dificr only 
from othcr cyidcnce of n-tionsl opinien in thot their 
truc chernetcr etn gencrally be bettcr spprceirtecd; 
they arc streng, conerct: facts, ersily scizcd ind 
ersil understood. They arc, thercforc, of the 
greatest usc est rking turning points ia the oove.iint 
of thought. . .. whilc, thercforr, treaties are 
usually allicd sith a chance of law, thcy havc no 
power to turn controvertcd into authoritative doctrine 
and thcy have but little indcpendcnt effcct in h-astcn- 
ing the moucnt at which che altcr:tion is accooplishcd. 
Ir:ztica are only pecratmcntly obcycd icn they repec- 
scent the continucd vishas of the contracting leet 
From this source pzy spring rulis of l-r, but 
only as the principics cxprcsscd in the treatics coac 
@ridually to g2in scecptance b the Conmiunity of 
N-tions, only ss thcy rc gcncrally “obcycd." 
Thercforc, he who would diswose of the rucs- 
tion hcrc by crying “But stay! We have nov the 
Convention -- the nations have ta thst extent 'lzid 
down a principle by common conscnt' -- and custoa ts no 
longcr rclevant 1s cwidenee ef the law," soon discovers 
17. Id., 11. The whole of this author's thoughful dis- 


cussion, toc long for quotation berc. should bc 
rcd for an undcrst-nding of this point. Id., 5-13. 


3 thet he cannot be rid of the provl.o so easily. Rather, 

p fit finds hiasz1f confranting a dilaan, and -- I carc 

gy pot rhich horn he chopsca -- he vill have to sdait the 
vwidence of custom, Wil] he aguintain in spite of all 

et the tresty ea such “made law"? Then the lew was 
stated smbiguously; Haguc Convention III is (as the 
rigins] French text persuades us) so fcr frau being 
xplicit and definite -- so far froo poe plain and 
$ 


unanbiguous treaty" of ths prosecution -- that the 


vidence of 


13. Sum: tion, Su-152 (Tr. 39,699). 


5 ——— 
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[selves thet privilege, and cling to the text of 1907, 
If the Convention's "recognition" means that the 
parties have thereby committed themselves to commencing 
no hostilities save after compliance with the formalities 
prescribed, we shall expect to find that in their sub- 
sequent conduct they have complied. But if, per contra, 
ae find that subsequently to the execution of this 
agreement the signatories have commenced hostilities 
aithot ovscrving those formalities, we must conclude 
that the interpretation of the Convention which we have 
postulated is an erroneous one, and that the G@onvention 
represented no intention to establish a binding rule 

of lsu, 

9. If the netions lieve on the other hand laid 
down by their professions one principle and by their 
acts another, how shall it be insisted that the inten- 
tion expressed by words shall prevail? On the contrary, 
it is clear that ultimately treaties themselves sre, 
ase source of international law, only e manifestation 
of custom--are a source the power of which derives fron 


Custom. For the fect thet treaties can stipulate rules 
of inter- 
20, Summation, §G-151 (Tr. 39.700). 


21. Or if we hold with the view above mentione 
d th 
these words are but statement of policy. Supra, is. 


| 
| 
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dustom must be received to interpret it. Or will he ~~ 
then contend for it as a source of lew, one from mhich 
“has grown the lew, nom crystallized? Then he will have 
3¢0 look to custom to find whether that source did in 

Eire give birth to a current of law, or dried up while 

phe stream was yet struggling to establish itself. 


“beize either horn st choice, custom will have to be èc- 
71 

fnowledged the final authority. 
Lc 


$ 8. If the nations have laid down a principle which 
S 
is not self-explanstory, but on its face embiguous, tha 


, Case is then precisely as if there were no treaty, and 

1: the avidence of custom mst be resorted to to oefine 

1, the scope of the law which they have enacted??. By the 

Ma ‘Convention the parties have “recognized” that “hostilities 
D |between them mst not"--or Nought not"--"commence without 


1G'the observance of certain formalities." It is all very 


h well to pssert, ss the prosecution do, that this is 


1 “plain, unambiguous" language, "so clear as not to 


4s Irequire judicial interpretation"20, This is all very 


au 
|well, if we adopt the prosecution's amendment of the 


«i 
text, and read “shall notin ADUE not if we deny our- 


2 
lig. It is a principle too familier to the common law ta 
23 | require citation of authority. that the conduct of the 
i parties may be looked to for interpretation of an am- 
1211 biguous contract: the civil lam is similar. That the 
‘same practice exists in international lay, see Oppenheim, 
7914, 860: Hyde, 11, 1470; Harvard Draft Convention on 
' the Law of Treaties. Am Journ. Int. Law (1935), XIX, 
_suppl., €61; Fenwick, International Las, 2d ed. (1934) 
Teited-hereinafter as "Fenwick"I, 344. = 
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national conduct at all is based on the customery | 


rule of the Law of Nations that treaties ere binding 


upon the contracting Martias 


the academic cloister, a species of legal archeolopy 
preoccupied with forms and fetishes, It 19 a living 
and humanitarian science, concerned with realities. 


To endeavor to confine it to formalistic interpretation 


The nrectice of international law is not an exercise of 


of written words without regard to the actualities of 


international life is to stultify it. Stultification 
could be the only result of a determination that a 
treaty (even granting it ware one quite unambiguous), 
the provisions of which the signatories had in their 
conduct consistently ignored from its inception for 
forty years--or, as the case might come to be, a hundred, 
or five hundred ,yeers--yet remained the unquestioned 
rule of law to be observed in international relations. 
This would be, not a science of lam, but the supersti- 
tion of witchereft. The static verbiage of the treaty 
always gives way to, and mat always at last be ac- 
knowledzed to have given way to, the dynamic principle 
of acts--affix to the process what scholiast's label 


you will. | 
10. What, then, is the evidence of custom? Have { 


the Powers, end more nerticularly the signatories of 


22. Oppenheim, 1, 27. 
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the Hegue Conventions of 1907, treeted Convention III | 


as creating law, binding upon even them, such that non- | 
observance of it is to be regarded as an illegal or | 
criminal act, and punishment to be imposed therefor? 

The facts are matters of history, of which judicial 
notice will be taken by tha Tribunal, and need not be 
Tecited at length. The United States of America did 

not regard the Convention as so creating law binding 
upon it, when in 1916 it carried out an invasion and 

a limited occupation of the territory of the Republic 

of Mexico, neither serving nor in fact making any de- 
claration of war; nor yet in 1940-41, when without any 


declaration of tar it engaged in hostilities, indis- 


tinguishable from war, against Germany~ - Italy against 


Abyssinia” in 1935, Japan against china? in 1937, 


Germany against Poland in 1939% commenced wars without 


23. This subject ia treated more fully in another can- 
nection. See infra, $14. 
24. Italy had of course never ratified Convention III. 
Abyssinia had just before the Italian attack adhered to 
it, (Oppenheim, 11, 234). 
25. Assuming the Sino-Japanese conflict to have been 
War, e question being treated of elsewhere. 
26. Italy, Japan and Germany, though now defeated enemieh, 
were at the dates mentioned members in good standing of 
the family of nations and were reckoned among the Great 
Powers. No charge against them as nations or against 
their nationals or leaders was then ar subsequently 
rade, until the indictment was lodged at Niirnherg, as | 
for criminal conduct in violating Hague Convention III. , 
It should be nated thet although breach of Hagub- 
Convention III was charged as a crime at Nürnberg, that 
Tribunal declined to adjudge it to be such, despite 
errar aviden = z 
Conspiracy end Aceresaion: Osinion and Judement (1947), 
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duct the retions nov contending for that interpretation 


bave in the past effirced it. This is precisely that | 
ne did not find those nations to have done; en the | 
contrary, the entire course of their conduct danon- 
strates thet the n.tions heve not trected the Conven- | 
tion as making lev, have ignored it when it pleesed 

then to do so, have placed upon it the sasae interpre- 
tation as did those schol=rs who considered {t to be 

but a statetient af policy. 

12. But did he, perceiving this abvious dan- 
ger, flee it for the other horn, that of the Convention 
as a source of lew? Very cell; the domonstration vay be 
a little longer, but the result is no less certain. 

Let us return to our first principles. This Convention 
was originally a source of potenti2] interneattonal law; 
did lar flow frou that source? The test as expresscd 
by the lecding 4perican text-writer, ?rofessor Hyde, 
cannot be icproved upon. 

"unen fresh rules of conduct of genernl 
applicability find expression in a treaty eceepted by 
Nuverous States, the instrunent uay well becouwe a 
source of internstional tev. 


Note: not "is a source"; not "becosesa source"; "gey 


becaone." 


Great Britain cannot have regarded 


laclerationa@’.- 


z 


3 conduct as criminal when jointly with the US S A 


he invaded and occupied the territory of Iran, in 1°41, 


3 
ithout declaring war. Nor can the Soviet Union, when 


4 
in 1929 it invaded Chinese territory ai when in 1939 it 


29 
commenced wars against Poland end Finland , and when 


6) 
‘tin 1945 it joined the war against Japan, with no declara- 


H o 
tion of war in any case delivered” . 
i 11, No to return, with these facts in mind, to 


techim whom we left in a ilama, Did he take the horn 


i: tof ambiguity? Then he is impaled. If we were to con- 
‘:\elude that it was the effect of Article 1 of the Hague 
13 Convention to establish it thet onening of hostilities 


lu without the riving of the antecedent notice therein 


i provided for was an illegal or criminal act (whether 


oes a nation or of an individusl), it had to be in con- 
te sequence--not of the language of tha Convention, which 
x | patentlv had no such effect--but of its interpretation 
lay the nations, and aspecially by the signatory Powers. 


í |"e have looked, therefore, to see whether by their cen- 


=) (OLE To thts list could be added other instances: Bolivia 
5 Nagaainst Paraguay and Peru against Colombia in the 1930's, 
z3 for example. 

28. Exhibit 57 (Tr. at 17.598-99). 
Al 29. The US R was expelled from the League of Nations 

| for the aggressian against Finland, but no charge wes 
5i levelled nor punishment imposed for violation of the 
Convention. 
| 30. The Russo-Japanese cense, which has not yet fourd its 
may into the books, ia nevertheless cleer from tha avi=— 
dence in the record hare, Testimony of Topā Stigenort 
(Tr, 35,785-86), Mator-Generr} Matsumura Tomoketsu (Tr. 
23,650) and Matsudaira ¥dtS (Tr. 22,f45). 


"The very brcacth of the apnrov’] my justify 
the caoncluston thet generac] cequicscence is to be cntic- 
ipatcd in the c:rly futurc. It shorld be observid, 


however, thet whrt causcs a tri:ty to -ttin such: 
distinction is not nceesscrily the nember or impari’ ne. 
of thc contricting orrtics, but rithr the circumst..c.s 
tht it giecs .xpression tar fresh rulc of conduct 
which sorc Strtcs, however few, :re prenrred to resect 
as such, ine which mks it tpncal to, snd is tventu- 


32 
ally acccnted by the comunity of n-tions." 


How docs Hapuc Convention III survive the appliertion 
of this tist? Docs thc fact of its h ving tecn s‘gncd 
by herlf-a-nundred of thc importint members of thc 
Comsunity of Nations "justify the conclusion" th:t 
gcners] vequicsccnce is to be rnticiprtcd? Wh:tcver 

c£ priori conclusion m y breve bein justificd zs of 1607, 
thire cen no longer in 1948 remain :ftcr forty yerrs of 
gcnirs1 non-requicvsecnec by the most importint con- 
tricting prrtiis more then t:ttcrcd shries of such r 
orcsimption. Docs the orineiple :xeresscd in the 
Convention represent a rule of conduct which Stitcs 
"cre preparcce to manrcet as such"? They have not rc- 
speetce it as a rule of conduct for themsclyvcs. Did 


thrt principle prove to he onc "eventually recente 


| 31. Hyde, i. 10. 


——___ — 


(32. Ibid.) 
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nie the communit of nations"? Quite to the contrary, 

tt has proved in practicc to bi generally rcjccted by 
the dominant members of thet Comavnity. No, the cise 
is rather orc of a source which cricd up, giving risc 
ta no streag of lew. Let Hyce spirk agrin: 

"“Coubtless trceatics my cfford cviderce of 
internation:] 1l:w. Thcy ĉo so when they give cxnrcs- 
sion to riles of conduct in which Strtcs gencrslly 
fequi.sec, cmbrzcing those which herve not formzlly 
cdheree ta the pirticulrr contr:ctutl :rrengement. 
Oftcntias, however, trcatirs fril to afford such evi- 
| ¢ince anc cannot he regarecd fs representing thi practici 
of navies 
Which is the conclusion conecrning Hi guc Convention ITI 
to which w frc compclicd: thrt this treaty fils to 


fford such evidcnec, :né ennot be rcg:rdcd as rcpri- 


sintine the orscticc of nztions. Obviously thc n tions j 
now continding for th contr:ry rve not by thcir con- 
Cuct erectcd © state of intcrnitionel socicty of which 


it e:n be said thst such a cantcntion hes rip.me into 


n; tions have ;grecd on such t principle; sinec thcy 
have not treat:d their wores ¿s being binding on thim- 


sclves, sirce thcy hr: ve not becn contcnt by thiir decds 


a rule of law. It is therefore i¢cl to rsscrt tht th 


(els larr Shy ao) 
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Powers; am reduced to the form of =: treaty tnone 
notions, but refusce ratification by tears or: rule 
embot icc in: treaty retifice, but not act:à uron, by 
many Fowers. So fir. thi authrotics ¿re generilly ir 
agreement. The reasoning which thcy i¢vrnee in explin - 
tion of ti. rcestit in esse of trestics which hive not 
been ecncrclly obs:rvce, hov.ver, cxnibits gre: t eiwir- 
sity. Perhaps thc brsis of thc gru: ter numkr of th st 
cxpl: n: tians, howewr they be phrescd, is th:t the trezty 


i 


hts beconc subject to the operition of the well-known 


= | 
foctrin. conventio omnis intcllieitur rebus sic 


etantibus -- that cvary agrcemcnt contcmplatis concattond 
38 


vom: ining unchcnecd. Rebus sic stantibus is, s 4 


prirncipl. clear cnough; but its prreticrl rpplic: tian 
my often be peroli xine. Such generel rules ¢s crn be 
cle: rly ciducid have ben statcd by Fenwick, in Giscus- 


sing “the .ffect of chngc of circunstrnee," in this 
wy: l 


“The most cifficvlt problem priscntcd by inter- 
ation: l treatics, ang the one in respect to which the 
furdamertal principle of the faith of trceatics hs beon 
put ta its erecizl test, is the question whether @ 


(28. Rebus sic stentibys is doubtli ss the cxnlan< tion 
of tni sucecstion acvanccd by some writers th t 
treatics fall into “Cesuetucde" -- that they no lonecr 
tecoré with thi necds or the mores of tie tias. d.t 
Westlake, 1, 295) 


42,423 


“to submit to the precepts which thcy h:ve tvowcd, there 


is no such lrw. 


13. Let us, however, for argumnt's sakc waive 
that point. Let us cssume thit this Convention cic in 
its origin cst: blish a canon of intcrnrtion:1 liw, one 
for the breach of which such ~ tribunrl rs this cole 
(hse it then bein conccived of) hrve been cmpowercd rt 


its own unfcttcrcd diserction to ¢sscss snd imposi such 

34 
penalty as it chosc. This rule of liw, then, we will 
| scy, «xistcd oncc. If so, it cxists no longer. For 


intcernetioncl lew consists arly of those rulcs of con- 


35 


cuct which nations regard as binding upon thcmsclws. 
No rule whieh thiy refusc so to regrrd tg obligatory 
cin constitute © prrt of the corpus of the lew, be it sn 
acadcmiciin's opinion or whit the liw should ‘bi; ¢ rule 
proposcd to the nitions by an interparlicmcntrry con- 
eréss; a principle reitersted ¿nd long unilé terelly 
etc upon by c single Great pagent or i group of 


(34. Ine qw stion of wheth.r intern: tidnel liw dow to 
our ory dos in ény cvcnt cuthorizc the imposition of 
indivicu:1 responsibility for its bri:ch is onc which, 
it boing fully ;rguce wlscwhre, I nzss by, the :rgu- 
mint here oroecccing upon the ¢ssumution th:t such : 
Téisponsibility mey . exist. Simil:rly I ignore the ques- 
tions of the welidity of ¢ criminzl 1iw which ur: scrikcs 
no wn lty, of th. :ttcmnt to prescribe è ocnilty cx 
post fcto, ind the othcr gr.ve issus which met us in 
limin inmeistcly we sttcmpt to justify this . ssumvtion. 


C35. i, l ¿nč nn.; Oppenheim, 1, 4; Ho1l, loc. 
i 


¢ nl5. 
E 
t 


i 
t. _SuUBr? 
6. E.G., th. United St: tces' “continuous voy: g."dac- 
cinc antil at fin lly pinid tim rol secaptince_h 
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s 

k an esscnti:1 change of the circumsteneces under which 
the truity ws concliced. On this point internatioral 
lav gives but a vaguc anc unsi tisf:ctory rnswcr. 
Publicists voul appear to bi correct in stetine asa 
Tule of vositive law the gcn.ral principle th:t <11 
internation: 1 contricts tre cntcercd into under ccert: in 
implicd conditions, which tecomnzny the cxpress con- 
citions cf the treaty snd ¿rc equally part of thz 
'yaluable consiccrrtion' which forms tht csscnce of the 
contrict. Evry contrict, according to thc Romn lew, 
ecrricd with it the imrlication rebus gig stcontibus. 
But when this is s.id, it remrins to dctcrzinc wht 
cre thc implice conditions rttcnding the merking of : 
treaty. It is conecded thrt om of thcsc concitions 
is th t th treaty be fcithfully observed or both 
sidcs; :nothcr is thrt the intcrn:tions1 ocrsorrlity 
rnd conscqucnt frecdom of will of the partics shill 
reo in uncht.ngec; another is that the tre: ty must be 
consistcnt with intern: tlonc1 law 5 (39. Thero oy ba 
fn ocersion:1 caste of voidsnee of : treaty by conflict 
with later-dcvelopce internstionr2 lw. Thus the 
Cwincnt jurist Alejandro Alvarez points ort tht, if 
the Pret of Paris “outlaws” war or rendiers it ill<gal, 


not only Haguc Conventicn III, but also Convention IY 


rnd the Gencva Convention of 1929, as well as other 
intcrrnatjonal agrecmcents govcrning the conduct of wir- 
farc, are no longcr in force. “In future it esnnot be 
decandid trat a cerimin:l act be done in accordence with 
lau. Th. pirate and the thicf frc not bounce by : coce 
of laws in thiir ecprcd:tions. If a powerful strte 
wished to unoert:ke r war of regression, 1t would rcalize 
that it wis committing : criminrl tect, but it woule do 
sa witnout being subicet to tny 1 u." Le Panamericanisme 
et l; Sixtime Confercnee Panamcricainc (1928). 77. Sec 
also Wchbcre. The Outlawry of War (1931), 83-4.) 
“end with the oorrel stindires of the interns tions1 
PAETE 
Two of thcse conditions H: guc Convcntion III ernnot be 
saic todi y to fulfill. The tresty his not been "frith- 
fully observcd on both si¢cs," but hrs becn ignored “ne 
repestecly violatcd on wm: ny sidcs; the rcezsan for which 
is surcly th t 1t is not "consistent with th coral 
strndcres of the intcrn-tioni] communit" of I: tcr tics. 
On the effcct of violation of : triaty by rnothr can- 
trocting powcr, Hell sys: 

"The gen.rcl rule then is clurr thi tc treity 
thich has been brokcn by ant of the p.rties to it is 


not binding unon the other, throveh the fiet itsclf of | 


40, Fenwick. 354-55) al 


SS SS a 


Convention is, it may tc supros.d, self-cviccnt. 


compliance with the Convention hrs becn scen. fne this 


| 
That thcre has bccn a succcssion of wars opcnré without \ 


by nitions not only “imnortar.t signatorics", wt 
Feprescntine most of tnc Grerst Fowcers: of th. five 
Great Pours beteccr tm eres all but orc -- Grourt 
Friteain, the United Statcs, Italy anc Japin -- arc in 
the list; anc of Great Powers bi forc World fer I or 


aftir Worle War II, tuo morc -- Germany anc the U.S.S.R. 


arc incluc.d. Of th: signatorics "important" at any 
tiac since th sifpnins of th Convention down to this 
day, only two do not appear in thc rost.r of thosc who 
have commer.ced hosilitics without complicnec with its 
tcras. Why shoul not all sipn:torics of th Convcn- 
tion in such circumstrnccs be relessce fron i*s obli- 
gations? Do not siople poo? f:ith :nå justic. soply 
anong nations? World tt net be a wonstrous thing for 
these freat nitions in thc nacc of law to propose 
punishing as crisinal in strtcsmen of thir €cfertcd 
tnepy th. identical action which thcy hive themselves 
(43. This considcration found .xprcssion in tnu “generel 
p rticip’ tion clause" trserted in ¢ nuxb r of the other 
canventions resulting fron the H gue Perec Confercnec, 
including anane thosc of which violttion is ch reca in 


the incietocnt harain Conventions IV (Liws ‘ne Custocs 
of tir on Land) and Y (Rights zr cutics of Feutrel 


Pours). Sec infra, §29. 
(44. Oppcnncin, 1, 245) | 


H 
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the breach, an without refereret to sny kine of 
tribunsl. . . . There can be no question tht the 
breach of č stipul:tion which is matcrial to the main 
object, or if there cre scvcr-1, to onc of th main 
abjccts, liberates the party other then thrt com itting 
the breach from the obligctions of the contract. . at 
Hall ws sreakinf of ; bipartite treaty, bret 


his rcasoning his equal forec in regar to a mltipartiti 


onu. Oppenh, im svepcsts this, ssearying of th Fict of 


Paris, but in tcrms cxcetly ipplicable to tix Hs puc 
Convention: 

"It is arguable that a war or & sucecssisn cf 
wars bctwecn © consic€crable nuabcr of importrnt aig- 
natorics woul rcwove rltogcthcr, i.e. ‘lso for othr 
signrtorics, the brsis of ¢ Pict in which r subst‘ ntisl 
dcgroc of univers; lity my cnprovriztcly ke regirded 
ws being of thc cascnec. It mttirs little whether 
this result is schicved by the aonlication of the doctr 
retus sic stantibus or in inothcr an 
Thc appropri: tcncss of regarding “a substrnti:1 ecgree 


ef universclity" as of the esscnec of the Haguc 


(41. Hell, 40-9) 
{42. Oppenheim, 11, 159 rl.) 


at will perforzed with inpunity -- without, incecc, a 
sugeestion's cvor haviag been cdvinecd thet thy be 
erlled to account for it? Is this not cxrctly th ci sc 
of which Professor Hyce sec: ks, tin he szys tht in 
stucying living intcrn:tione] law we irc comprlicc to 
observe 

“how Stctes act, anc sry be cxoictcd to sect, 
uncer certain conditions that confrent them; how f:n- 
t-stic and unscicntific frc strtcnents or conclusions 
which ignore such expceet: tions or probrbilitiss; nd 
how unconvincing it is to the cyman to herr proclsiacd 
as the lew rulcs which Stetcs undcr certiin wells finte 
cireumstrnees ary be expectce habitually to ignorc. 
Such proclamations sugecstive of prenehmcnts cence rn- 
ing whet States shorl¢ or shovld not ĉo, shee littic 
light on wart thcy my at the timc iccept fs OEE Cel 
stenéards of conduct to tc respected fa such." 
How fantestic, when all expcricnee doun to rnd includ- 
ing tac cntry of th: U.S.S.R. into the present war 
shows thrt the Greit Powers "may be expeetcd habitually 
to ignore” the injunction of H guc Convention III, to 
treat n particulrr intcrprctstion of it for ourpos.s 
of punishine our encnics as cmbocying . subsisting 
Tule of law of universsl application. 


(45. tye, 1, vit.) 
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~~ — perh ps 1t Say suffice to put tne Fattir this ~ 
wry. To adjudgc th:.t Jaocn, in commencing e wer with- | 


out conplirnec with the Convention, wis guilty of íi 
erimin:1 act cntre ils the finding thtt over a coursc of 
alsost thirty years a scrics of acts of idcnticil 
criminality ws perpctr:tcd by thc leacing Powers of 
the world, inclucing the three chicf prosccuting nr tions 
herce. This is £ patent absurcity. és intern: tionrl 


law is ulti tely ta be dceducce from the pr:cticc of 
mations, it won't do to say th t the Unitcd Strtcs, 


Great Britzin .n the U.S.S.R. rre habiturl] law-breckirs, 
It is, in today's worle, only slightly if :t rll :n 
overst: tcnent to sry that the Great Powers ernnot act 
1licgcslly; for pragnaticclly sverking it is thcir 
preeticc -- i.t., whet they ĉo -~ th: t m'kcs the law. 

We must sry thrt whrt these Powers do 1s, dcapitec any 
lrngurgc of the Hague Convention, lcg: lly idopeccable. 


(46. hn, converscly, wht thcy decline to subrit tc 
is not law. “. . . there arc some strtcs, the wsiecs 
of which in ecrtain mttcrs must be takcn to have pr.- 
ponccrant weight. . . it would :t the prescnt day bc 
absurd to ccelrre ¢ mritime us: gc to be legelly fixe 
in £ scmsc opposee to thc coninuce asscrtion of both 
Great Brits in ind the Unitce Strtes. Th sects of minor 
powcrs may naften incie:te the Circction which it would 
be well thft progress shoves tikc, but they c:a never 
Ccelare actus] l-w with so much suthority ‘s thosc donc 
by th: stites to whou the moulding of lew his been cos- 
mittee ty the forec of irrcsist:bl- circurst: necs." 
Hall, 13. On the trinsfor+ tinn, throurh the Covcenent 
of the Leapuc of Ketions snc the Chirtir cf th Unitcd 
Nations, of the nolitic:l inta < legil hegemony of the 
Greit Powers, sce Oppcnheis, 1, 245.) 
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Perec Conference whieh Peopted ti It eRe en ——, 
occ*ine of the Sccon’ Sub-commission of thc Sceond Con- 
aission, whirc this Canvcntion wrs debsted, the #ocriccn 
delecate, Gencrsl Porter, clezrly intim-tcd, in strtinrg 
the United Strtcs' nosition, its vicw of the ia-pplic- 
ability of the Convention to a war of sclf-dcfs:sc. 


elthourh the ancricrn Constitution, he pointed cut, 


confides to the Conercss the cxclusive oower of dceclrring 
war, the orogoscé Convention in no wey conflictcd with 
thet pow.r, for which ret sen "the culcg:tion of the 
United Et: tes əf Ameriers tokes plcrsurc in supporting 
it. However," hi went on to sry, 

“it sccps desirable to fdd hire thst cithoush 


(49. Socec doubt hoa been cxoresscd in thc coursc of 
this trirl conecrning the prorricty of resort to such 
materiais; but it is believed thot, in vicw of the 
unsninity of scholars znd tribunrls thit recourse ix y 
b: hie to travaux prep: rstoircs. tht couht my be 
brushed aside. Sce Hyéc, 11, 1462 (for the rule of the 
Supreme Court of the Unitcd Strtes*, 1488-92 (for the 
Pertx nent Court of International Justice); Factor v. 
faubcrheimer. (1933) 290 U.t. 276: Hervrrd Dreft 
anvcrtion cn the Law of Tre . Loc. cit, suare nil; 
nT lec. edt. sur: Tegal es is r well-cst: tiished 
rulc that soO-erllce prenaratory work (tri viux preper- 
rtoircs) -- i.c., thc mecord of the mgotirtions prc- 
ecding the conclesion of ¢ trerty, the minutes, of the 
plen: ry metings snd of enanittecs of the Conference 
thich ecopted è convcntion, thc successive drefts of i 
tre-ty, anc so on -- oy be resortce to for thc Durnas. 
of intirpretine controversi:1 provisiens of ¢ rsirty. 
The Purnancet Court of Intern-t‘onc]l Justice hrs frc- 
Guently affirsiced tù. uscfutncss of orcp:rrtory verk." 
Cpecnhcie#, i, 862. The scc principle is too wil 
knova in the ounieip"l lew of fucrics to requirs citr- 
tion of suthority.) 
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If they :re not boung to cocucnec thcir wrs in :ccord- 
enee with the intcrpretction put unon Haguc Convention 
III by the prosecution, J: pn cqurilly, hó she so 

c sirc, nieht hreve (but ic not) cormenceé hers rith- 
out aking :ny cffort to comrly with the Convention, 
tnd hive tcen guilty of, no @clingucncy in so Coing. 

14, There 1s enothcr aspect of this problir. 
The Jzpencse lesders believed, as sore of thom hi vc 
testificu before this este th:t the wr of which 
the militery phtsc conmeneed in Deecobcr 1941 wrs onc 
of sclf-ccfense for the Jerencse netton. Assuming th ir 
vicw to havi bicn the correct onc -- f qucstion being 
rrguce clsewnere =-=- it furnishes cn rcditionz] rcrson 
for trer ting the rceuirerents of Hague Convention III 
fs inipplicrble to tie com.encement of thrt wrr. Tht 
thc Convention his no replicrbility to the erst of 
initiztion of : ecfcnscive wrer 1s shom by : nunbcr of 
evidences. 

First of these is thc vrocecdings when the 
Convention was unccr Giscussion :t the Sccone H- ruc 
(47. Testimony of ¢efcndrn*s KAYA (Tr. 30655-6), KIDO 
(Tr. 31322. SHIMADA (Tr. 34729, 44805263 SUZUKI 
(fr. 35233), Toco (Tr. 35706-12, 35718, 46-79), ind 
TJO (tr. 3358-60). 


, (48. Defense Sunsation, Section "J", on sclf-dcfens: , 
Supr: .) 


these facts are corract in regerd to offen- 
siva military operetions, the invariable policy 
of the United States Government hss been to 
Treccgnize in the President as commender in 
chiof of tha land end naval forces, tho full 
pover to defend the territory end Property of 
the United States of America in case of invo- 
sion, and to exercisa the right of netional 


50. 
dafense at eny time one et any placo. 


Nono of the Powers Tepresentad et the Conferance 
raving tzken any exception to the United States' thus 
|l4uiting tho epplicetion cf the provisions of the Con- 
vention to casas of "offensive militery operations", 
this interpratation of its scopa nust be accepted es 


that of e211 nations who subsequcntly signed and rati- 


iz Fte4 the Convantion. Horcover, the ections in leter 

ig |¥eers of tho United Strtes (to mention only the Pover 
1y "hich offered this interpretation), and the generel 

2) |Concession of their propriety, reinforce the conclusion 


thus drewn. 


THE PAESILEnY: Wa will recess for fifteen 


73 lyase Qardome Conference Intyrnationple de Jew Paix: 
2, (ESS ES_oG (1907) {cited hereinafter es "Deuxicae 
Conference") if » 172-73; to ba'found ¿lso in Scott, 


D5 The_Procecdings_of th Harue_Peace Conferacecs: The 
kereg. (19217 “cited herciarfi CRE y 
tii, Test? è tiarftor as ectt"), | 


pinutes. 


Gunzreupen, at 1445, a recess was 
taken until 1500, after which the proceadings 


were resumed es follows:) 


fasues involved, aa illuatrution of the correctness 
of our view is the United States war against Germany 
frag the summer of 1940 to Dacenber 1941. ‘These op- 
erations, which were preceded by service of no declaro- 
tion of war or ultimatum as provided by the Hague Con- 
vantion, cennot be considered as distinguishable from 
wer. On tbe contrury, they are treated by the leading 
acholars of both Auerica and Britain as smounting to 
bell ízarency. We nay wall dispense with conaideration 
lof the eurly inatances tending tc the concluaicn that 
the United Stotes' scticns vis-a-vig Gerneny had creo- 
| ted u stute of vor even in Sertenber Tao, with ins 
trenafer to Britain in Sentenber 1940 of fifty Amoricen 
ey Yor the polioy renreecented by this mas- 
sure, by the Land-Leuse act i end, finelly, by the 
ordera to the +aerican Navy to fire on sight on Garman 
ga Itelien veaaela in atlentio waters, culcinstad, aa 
Gnpenheig puta it, "in Senteuber 1941, in the issue of 
inatructicna to the United States navel forces which 
bwaunted to the creation 
E H wears, Aiatory a Digest ae tra eta 

yy | Arbitruticns eehm United States has Baen £ Party 
| Tieg, 1, 53; upon the principie of which 1¢ seana 

>, fleor that the transfer to Arituin of a considerable 
pert of the Amariccn Nevy constituted en act of usr 

zy) dauinat Gemuny. See Wyzenski. The Nurenberg War Crimia 
| Tri (1945), 3. 


. xhibit 2,876 (Tr. 24,725). 
S4:- Exhibit 2,648 (Tr. 25,495). - 
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MARSW.L OF Thig COURT: The Intarnatinnal 
Hilitary Tribunel for the Far Cast is a4 rasuncc. 

THE PAEZSIDENT: Major Blakeney. 

ER. BLAKRNEY: I resume an paga 28, parz- 
gr:ph 2. 

The invasion of Buxicu, rofarence to wnich 
has bean rade eee was trusted os wounting to an 
exatcis. of the right of aslf-defensc; tha Conzress 


did not declare war, snd tha cpurations wera conducted, 


without :ny such declaration, wholly under tie nrs- 


idential puewar as cornander-in-ciitef. Far meri 
slenificant, because of tha scopes of tha operations 


and ti magnitude of tna 


of u astute of hoatilitiea in nuny respects indis- 
tinguishable from war" < Moreover, "it ia clear,“ he 
aoys, “that neither the transfer of destroyers nor the 
1end-Lacae Act were conaistent with the relevant speci: ic : 
rules of neutrality us tha? crystallized in the nine- 
teenth cuntury ond in the llegue ere erica That 

is, acerico had gone to war--withcut service of a 
“declurstion de guerre aay ae To hold otheraise 

wouid te to blus psriloualy the line between war und 


neutrality--s0 long os neutrality is recognized as su 


real ond effective thing, so long muat the attempt to 


j create a hazy intermediate atute between war and nautre- 


lity be » thraat to the very concept, encouraging satutea 
to perform oota of wer while protesting to be ut pasce, 


In all this sppeers no word of censure directed 


5S. Oppenheim, ii, 504, 

55, ia. ot ii. 502. He goaa on to argue the roral cor- 
rectnass of thia acticn--« queation irrelevant here--aa 
a cileatone in the inevitable development of the low of 


‘Neutrality to accord with the changing tires. fasuring 


2s | 


the soundnesa of this view, it results only in the con- 
clusion thot the rules of belliserency end neutrality sa 
"“cryatullized in the Regue Conventiona", having lost 

their relation to the reslities, have been recognized by 
the Towera to be obsolete. 

57. Theat America was ot war in the autumn of 1941, with- 
in the sieaning of that term as used in an insurance con- 
truct, wes hald by one of the coat resnected of Anericuno 
courta, in Stunkus v. Mew York Jife Insursunce Co. ,(1942) 
312 kusa. 380, %4 NE. (2d) £87. Hyde, 1, 27E, prafers 

to regurd tho nasc us one of “interventicn”™ retrar than 

of wer; this ia nuturnl] in view of his uvowed purprsc, 
which os shown by the title of hia treutisa (“Inturnotion-: 
El Law: Chiefly os Interpreted and Applied by the United . 
Statea") ia to mirror the United Stutes Governucent's views! 


toward the conduct of the nation which found it necaa- 
sary thua to sbundon the truditiors] aonoept of u nau- 
trel s duty, und in effect to go to wer without deciur- 
ing 42-- nor ia it ineucbent upon us here to condean or 
to praise. These outhers exrlain thia sotion as demor.- 
struting the obsolescence of the "rules of neutrality 
bs they crystallized in the nineteenth contury ead in 
the Haque Conventions“--of which rules Regue Convention 
Tid, treiting of taut octicn wich brinza into being tha 
utatus of neutrality, 1s one, und is one nost oleerly 
obbdleta if tha eriterion of the correctness of tha 
United Stutea' conduct ia 1940-41 be sdonted. 

Thue we urc ble to subni: confidently thet 
Haza Convention Iii, whatever effect it may buve hed as 
positiva law in cther aituations, hua bean reaognized 
from before ite adoption to be inapplicable to a wur 
waged in nationa] self-defanse. The propriety of this 
interpretation ta reudily apparent when it is considered 
thut u nation ucting wgeinst enothar in defance of ita 
territories or tta vitcl nutionul interestea can be under 
no corn] or ethical cbhligstion to give warning to that 
other that it will repel the threat which ia fully 
sppurent tc fbs author. In the cise ut ber the ADSD 
Towera were not unconscious of whut ects of thcirs Jonin 


Fo zrad ss ~ thre.t to her accurity und exiatence: on 
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without foundution in the evidence. These things ore 
undjaputed: Thut the cecbera of the J.Juison Conterence-- 
wha in fect hed the deterrinition of auch mtters of 
RERI deciding to wage war Lgreed that u noti- 
ficution terrinuting the Jupunese-sALerioan negotiutiona 
then in progress should be delivered in riba aS 


That the time for delivery of the notificution to the 


United States Government wos set by the Geperaol Stcffa, 
62 63 
Aray und Movy, firat cs 12:30 , then as 1 P.K. , 


Woshington time. Thut, the members of the Covernment 


beving no Lnowledge of the time when nilitary operations 
64 
would camrénoe , the Foreign Minister ot the Liuison 


Conference end ot his lutar meeting with the deputies of 
the Ghiefs of Staff naked snd wos given ossurance thet 


the tine set would cllow u sufficient interval befora 
65 
Gctucl commencesent of hcatilities . That the chunged 


tioc for service of the notification was reported to 
66 
unc uepproved by the Lisison Conference . Finally, thut 


60. Testicony of Yumumoto (Tr. 26,062), Togod (Tr. 
35,677-79, 26,044] snd Tojo (Tr. 36 379-83). 

6l. Teatincny of Y-qumota iTr: 26), 124- 25), Togo (Tr. 
35,716) und Tojo (Tr. 26,390-91]. 

62. Teatimony of Yuetmoto (Tr. 26,126), Muto (Tr. 33,174 
und Togo (Tr. 35,716). 

63. Testimony of Yumamoto (Tr. 26,126-27). Liutd (Tr. 
33,175), T6st (Tr. 35,721-22) und Tunuba (tr. 35,567). 

a. Testicony af Yenunoto (Tr, 26,097), Oku (Tr. 33,431- 3t b 
Togo (Tr. 35,722, 55,934) und TBJo (Tr. $6,391). 

65. Teatinony of 'hiutó (Tr. 33,176). Tunube (Tr. 35,567). 
Tog5 (Tr. 35 706, 55,721--und aca b £0 of his LffidLvit, 
Tr. ut 35,723- 242-35 848-52, 55,912--cf. Tr, 36, isi). 
“85. WWstinony oF Yunonoto Tir. 26,098, 26,127-38)], Yunube 
(Tr. 35,567) und Toga (Tr. 35,922). 
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the oontrory, they hud from long beforp frankly und | 


openly discussed tho possibilities and probubilities 

of Jupun's ucting--offensively, ua thoy of course pro- 

feased to regurd it--nnd hed planned the common action 
58 

to be tukan aguinst it , 

15. It la, however, quite unnacesaory for 
purposes of the defance to rely on any of the lies of 
argucent set out ubova. For the fecta, aa éatobiiahed 
by the ovidence here ndduced, shew beyond controversy 
thet the Janunease Governrent, declining in reliance on 
any euch strict interpretution of the luw us J have bien 
considering to evide the reccessity of serving n deéclure- 
tion of wur, ió in &cod fuith ottecpt to deliver gcoeson- 
ably whet it, and the recipient thureof, regurded ua s 
safficiont notice. It Luat be ennhesizad that a)l 6vi- 
dence in the record supporta this position, none is op- 
poséd; while whet is offered to support the aasertion 
thut o contrary intcntion wis ever entertained by any of 

s9 

the defendanta is only inainuution Lod innuendo » “holly 
5a. See President Roosevelt's “wnurming” to Jepun, Exhibit 
2. 690 (Tr. ut 25,783); Secrutury Hull's report ta the 

“dur Council", Exhibit 2,840 (Tr. ut 26,371). Gn British 
Aneriean-Dutch Joint planning in aes teatimony of 
adzirul Ingersoll (Tr. ut 25,448 ct Seq.); in 1940, 
testimony of Adcirel Stark (Tr. oe ote TT in 1941, 
teatigony of Admire] Turner (Tr. ut 25,565-68), Exhibit 
2,654 (R. 25,576). 


59. E. 4. créss-exeeinution of Yamzmoto Yuouiehi { Or. 
26,159-44); atutencnt by prosecutor (Tr, 26,228). 


the Foreign Minister, ia the officiul charged with the 


poking of brrongemente for the physicul delivory of the 
note, took nll norm) end prudent steps to insure its 
being transc.ittee in good time to be hconded orate 
ueCordence with instructions at the tice cgreed . Here 
ia avidence of no intcnt to ev de the injunctiors of 
internaticnal luw or of good faith, evidance of no 
chicune or shurp proctice, of nothing inco.patible with 
the honest endauvor to comely with the Hugue Convention. 
16. It is undoubtedly true thut the notifice- 
tion so planned ord delivered wos not in terms ù declare- 
tion of wor--in the sensa thut it did not in ao mun; 
words onnounecs the arising of & state of war. This is 
oleorly immotorial; it bus never, I think, heen contended 
that eny special form of words need be used to constitute 
a doourcent e declorstion of wur. As Oppenheio put it; 
"Tha foron of worda used in u declurution of war ia im- 
muteriul so long us there ia no doubt as to the intention 
to doclure EFS 4nd he illustrates by the french 
declorution cf wor on Gerucny in ag? vhich doas not 
in tercs centuin u declaruticn of wir, but sneaks of tha 
67. Testinony of Yamaroto (Tr. 26,097, 26,142), [smayuea 
(Tr. 26,169~-209--und cf. the te stinony of’ Yuki, Tr. 
26, 209-15) ind Togo (Tr. 35,725). 
68. Opvenhesc, 1, 237 n4. See, te the are effect thoug 
with refercnee tc the terns of the ultinutuc contenn)atud 


by the Convention, ‘—ceuton, ii, 106. 
69. Exhibit Z 1654- =a (Tr. 26 (144, not re-d). 
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discharge of France's obligsatiors to Polnné. Girmany 


fs tus typ. of what Ganeral Vauric: had in rind «han 
wos not coceived, but yall umerstood tha affect of 


ùa spoke of "the extrane anxicty which 1s shown 
ta. woras; anc that is sufficient. 


2vary'herg in tna history of nodarn ciplomacy to 
nat of tha cocument sorv2a by Japan on th: 


avola ccursoness or bluntness or expression, tha 
United States Lovernment? After reciting tha courss 


Q@esire not to provoke, which makes it a 
of tn: n-getiations, 1t concluces with thos ‘torcss 

"Tous, the carnast napa of tho Japara s2 
Govwarnacat to acjust Japancsa-Am?rican relations enc 
to preserve and promote tho purca of tha Pacific through 
caoocr*tion with the fsarlean Government has finelly 
baan lost. Ta: sopznesa Govarnment regr:ts to have to 


notify hareby tho Awcrican Govornment that in view of 


tho attituoe of tha érerican Govarnmant it cannot but 


consiGur that it is impossibla to raach an ogr3omeont 
70 
through further negotiations.” 


L:ava asido entirely tho first nino-tanths of 


ths cocumesnt, though tha masaning 1s clenr enough thar. 
But wnet possibla construction of tne words "tha hapa 
of toe Japanese Govarnmant to . . «a prasOrvd a « « tha 
2ece of tue Pacific . . . nas finally ba2n lost“ can 
2an enytning but that a war will follow? The eccition 
of tas words “and a state of war now arises" would 

ace notaing to th: meaning. Nor is thera any matter 
for eondcr that such phres2ology eas not usac; this 


20. Zsnisit 1,245-K, (Tr. 10,830, at 10,844). 
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point of honor uean to hint =t nossible or in- rune only twd conditions with which, socõrarng to on 
1 
I fterdad var. . .4 . and the last sentence, ts it not ifrtiole 1 [of Hague Convention III], declarations of 


*}quite unaquivocal? That Japan considered it "impoasi- ł þar cust comply, are, thet they must be unmistakeabla, 


3 
ble to reach en agreement through further nagotistiona"; 3 pnd that they cust atate the reason for reaort to 


4 
{Out assuredly Secretary Kull did not take thia to ion- , the Japanese note delivered on 7 December 


i 


Fort accentance of hia last pronosal (for the note dis- 3haa) in Washington was a declaration of war. 


b 


tinctly said that “Japan cannot accent the proposal ag If ewer there could have been any genuine 


? 972 
i 7 

mie basis cf neactisticna* ). If Japan did not accept oudt whether the phraseology cf this final Japaneses 

| 
v 

gaene fire) American proposal, thereby surrendering; if @:arche importa the arising of a state of war, the 

ane recopnized thet further negotiations were useless, queation waa forever set at rest by the fuct that that, 


yg} thereby negetiving uny poasible supposed intent to ner- precissly, mas the interpretetian placed upon it by the 
(E 


i aist in diplcoatic activities; »hat alternative cun uny } American authcrities when they first sow it, in its in- 


i 


į ftateacan--s4y, aven, any laymen--find except that Jepan 


2 
, htercepted forc.. President Roosevelt, it will be remam- 
1 | 
te, M111 resort tc war? There is none, any gcre than in the 14 "ered, on the night of 6 Decer.ber saw the intercepted 


13 | case of Prance's cerrying out her obligationa to Poland. ys parta one to thirteen cf this measuge. He had thua not 
"Not even if thia docunent were read (which of course it welyet. then, seen the worda quoted above, which conatitute 
76 


is not to be in construing it) in a vaeuun, if wa put 17 [part 14 of the cablegram ; but even without the, bia 


from our einda our Fnowledge--und that of the recipients ië ji ntarpratation, not deleyed for the taking of diplans- 


of the docunment--of the circurstunces of the times in Witista' or lawyers! opinions, was quite simply, concisely 
i 16 
which it was delivered, can any other manning be tortured land accurately: "This peana wer!" The reactions of 
77 78 
Out of it than thet of a declaration of war. If "a decla- il icnief of Staff Marshall ı his Director of Intelligence , 
99 
ration of war ia «u conmunication by one State to another A land 611 other high officials who saw the document were the 
74. Ibid 
? A 
taut the conditicn of peace between them has come to an E 75. Exhfbit 2,966 (Tr. 26,196). 
93 24|78. Testimony of Cocmander Lester Robert Schulz (Tr.26, 256 
», lend, and & cendition of var has taken ita place“ ; if 77, Testicony of Colonel Rufus S. Bratton (Tr.26,249] and 
71, cr. cit. supre-nl3, at 733 |Senerol George C. |.urshall (Tr. 26,362-54). 
22. fee 5 of the docurent (Tr. at 19,842). E. Teatinony of General Sherman Liles (Tr. 26,275-84). 


ge Onpenne ti a Siaa ee | 9. Testicony of dratton, loc. cit. supra n7?. 


B2. Loc. cit. 
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sase. “In the wildest stretches of imagination,” | inogination,™ saya 


the prosecutor, "this document could not be construed 
80 


as 6 declaration of war" ; “at cost it merely temi- 


81 
nutad the pending negotiations“ . The stretches of his 
imagination I cannot explore; but no one of the highest 
officials of theGowarmnent, Army or Navy of his country 


had any faintest doubt, then in those tanse days, of the 


teaning of this note; no one questioned the consequence 
of rupture of negotistions--it nas as plein in the West 
as in the East. With this wa moy, I think, leave the 
Questiun of whether the Japanese note constituted a 
declerstion of wer. 

17. ‘The question cf the tine set for delivery 
of the declaration of war is no more susceptible of doubt. 
as has been rentioned, 


The tire for delivery waa, set by 


the Chiefs of the General Stuffa, who-of course knew the 
time for the attack; but upon request of the Foreign 

Minister--who cf course did not ond could not know that 
fect--they gave assurance {through their deputies! that 


82 
a "sufficient tice" mould rersin . Now, 


the Hague 
Convention provides no mininum of tine which wust elapse 
between service of decluration of mor and commencement 
of hestilities,. 


In fect, the proposs} thet auch a 


80. Sumcation, 


61. Id., 


dc-146 (fr. 39,695). 
§c-143 (Tr. 39,689). 
supra nné2- 65. 
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Ench csse of uhet is proper notice depends solely upon aA 


85 


the fucts of the perticular case" . How this becomes 


cleur, in tba face of universe] agreenent to the con- 
trary, cr what nuy be the “various treaties" bearing 


on this question, we sre not advised; but it must ba 


clear to the leg.) technicians on the bench thet the 


prosecution sra this fur correct, thet there 1s 6 


simple “set rule"; no tresty requires or hag ever re- 


cuired any specific quentun of notice. 

In wiew cf the penerel agreement that no purti- 
culur time neod elepse between declaration and ottack, we 
are net ccncerned st the ecrant te investigate the mean- 
ing of the Chiefs of Stuffa' "sufficient tise"; if in 
truth the tice planned by theo fer delivery of tho de- 
€laraticn of war hud heen only thirty minutes, or ten 


cinutes, cr even we cay within the strict requirement 


of the lew say one Linute, before (us wos known to them) 


hostilities ware to coumence, the provisions of the 


Convection would in no wey have heen contravened. Since 
84. “No delay between the declaration ond the actual 
cCounescerent of hostilities is stipulated, und it ía, 
therefore, possible for 6 Power to opan hostilities im- 
mediately after the cocnunication of the declerution of 
war tc the enery." Oppenheic, ii, 237. Sea also \heston 
1$, 106; Westlure, íí, 24, 28; Hell, 452; United States 
Noval War College, International Lew Situations. 1910 
(1911), 56. and ccepare United States Amy, Au Rules s of 
tard rd Warfare (1940), 5: “Nothing in the foregcing 

ticlc 1] requirce thut any porticujur length of tire 
shull elupse beticen declureticn of uur end the ecrience- 


ient of hastilitios.” 


SS. Surouticn, £44 (Tr, 24,906). 


| 
| 
| 
| 
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[period be provided wua made at the Second Hague Peace 
Conference by the Netherlands delegation, was vigorously 
debeted by the dalegates and was finelly rejected by a 
maicrity aa The Conference thus declined not only 
to occent the limitzstion of twenty-four hours’ time sug- 
gested by the Dutch proposal, but it declined in adopting 
the final Convention to put any tire-limit whatsoever. 
This being the history of the effort to add a limitution 
of time to the provisions of the Convention, it has 
never been suggested from any quarter that even the 
atrictest interpratation of the Convantion required the 
lapse of any particular tine, whether twenty-four hours, 
one hour, or twenty-four minutes; but on the contrary 


all agree thut eny tice, evan 8 few hours or a few 
Bå 


suffices . 


that is, save the pro- 


minutes, All agree, 


secution, who have produced this extreordinery doctrine: 


"Legal techniciuns cay dispute in the abstract ss to 
the quantum of notice required by the various treaties 


before hcstilities commence. However, it is clear thet 


no set rule can be laid down upplicable to ell cuses. 


83. Deurlame Conference, iii, 176, Scott. iii, 170. 4 
dinitaution of tire (" sufficient {ntervel") was provided 
in the resolution of the Ghent (1906) meeting of the 
jnstut de Droit Internetional which first pronosed this 
Convention. That article alone of the Institut's druft 
was not incorporeted into the Hague version. 


full of the avidcnce in the cuse sheua that tho ottuck 


on Peerl Murbor wos intended to heve been the first 


belligerent oct, there would heve been, hud the declaraé- 

ticn of wer been delivered as plunned et 1 P.b., a spuce 
87 

of epproximutely twenty to trenty-five swinutes before 


the plunned cors.encement of hostilities. In the event, 


it proved thut aven l-o'clock delivery would have been 


too lute, if we xuy credit evidence produced here fror 

which it unpeurs thet certain ects of wur took place 
88 

sevarul houra prior to] P.L., Washington time . Thut 


this would ocour wés, however, e matter unknown to the 


representi.tives of ths Governuent who &pproved the time 
for delivery of the dəclarstion of war (and unknown, 


for aught that appeers in the record, to the representuti" 
86. The initial operations were ell aither navel or 

joint army-lcvy, ond of these the Pearl Harbor operation 
vug scheduled to teke place first. Exhibit 1,252 (Tr. 
11,193, not read) at pp. 3,7 end 8; testimony of 

Coptuin tiyo Tatsukichi (Tr.26,710-30) ond acmiral 

dices O. Richardson (Tr. 11,286). 

87. The Pearl Hurbor attack took pluce at 7:55 a.b. 
Hawaii time, which ia 1:25 P.M. ‘écshington tine. Exhibit 
1,222 {Tr. 10,544); testicony of Adntrul Richardson 

{Tr. 11,234). 

68. The evidence is fur fron satisfectory. Exhibit 1,22‘ 
the uffid:vit of P.rr (Tr. 10,608-12) is cliiced by the 
prosacution to preve--though 4 study of it docs not moke 
clecr hor it docs so--thet operutiona ot Shunghui occurred 
at 9045, or 10:45 A.M. Woshingtcn time. From Exhibit 
1,229 (Tr. 10,615-17), the affidavit of General Percival, 
it uppeurs thut hostilities st Kota Bharu conmenccd with 
attack cn Japunese vesséle ut ubcut 0140, 11:40 
Washington tire. 


fu fortiori, they thomsalwaa mould be b t 
of the Gener.) Š 7 = y 91 S garne aie rau | 
avon un illegLl uot . i 

i 


bona fides in the matter can in nc vay be sffocted by 


18. As it chenced, bowever, thia blunder whio 
this subsoguent contretcens. 
daluyed delivery of the deciurstion of ff 
Thc reul difficulty here is of course the ad- K a T 
by unother ooourrence equally out of the ordin H 
mitted fact thut the decluretion of wur nus delivored, 3 $ Eak 
quite without uny intention of the J age nut t 
not at 1 P.L., but at something like 2:20P.mM., und thore- A Re TIRNA: 
this acasat foportunt aoomuniccticn, ao asref ù 
fore wos in no construction u "previous warning". How ; ee ee 
to nvcid presuture digalosure or leok. à 
this rne chout has baun fully expluined in the evidenc Bag Aa SS aa 
their diplomutic cussogea o)roudy I-no Uni 
ond jn view of tha fact thet nothing in the record tend E 7 Po eae Re 
Stutes cuthorities through thair successf t 
to contrudict this avidenoe thet the culpability for th ve ce a i daa 
und decryptogruphing of tha telegruna. teraby a 
dalay rested wholly with officizls of the Japsnesa p FAS ir ties 
the interesting qucstion, whether this unintent{ecnul &d- 
Bhassy staff in Washington, 1t shculd be unnecessary t 
vance ooceunicction of tha declurution of wur c ope 
digcussa it in deta!) berc. There ias nothing in the 7 2 ge 
to curse the defeot in its luter foroc) delivery . It 
reccrd te suggest thet uny ceuber cf the Japanese “over 
ia perheps not worthwile to disauss cartuin cnulogous 
inl or aroed forces now on triul uctod either wilfully 
situ. tions which might be citod frou both eomeon und 
cr cefligently to bring abcut a non-corpliicnaoe with 
civil lun, situctions in which possession of uctual notica 
Article l of Hague Convention JII, in tha cbsence of 
by u purty excuses the fuilura of tho other party to 
which proof neith=r those defendunte* Governcent nor, 
giva constructive notioaa; for when we look to the purpos 
89, One of tha Vice-Chiefs who representcd the Chicfs 1 J 
this cutter, Tonbe, ia still living und testified on 91. "An uct of uw Stute injurious to another Stute is 
this subject by affidavit in this cuuse (Exhibit 3,633, zı} Oevcrtholess not un intarnutionu] delinquency tf committe’ 
Tr. 55,567) witheut request for production for cross- neither wilfully und caltaiously nor nith aulpeble negli 
exurination or the taking of counter-interrogutorice by gence.” Oppenheino, i, 310. 
the prosceution. 92. It is u little unuaing to find the prosocution solegm- 
90. Testir.ony of Yuki Shiroji, Exhibit 2,967 (Tr, 26,20); 5. ly urguing thut “thare is not the slightast fote of avi- 
he u.3 not cross-examined, dence th.t these uacused had uny knowledge or evan aus- 
| Picion that the Unitcd Stites posscssod this knowledge on 
P Vora ur. ro thut the United Stetes hod the ceyns of ocqui 
ing auch kncewledge" |Sumution, 8G-152, Tr, 39,700-1), ir 
vice of the fuot tht the full story of such amcricun in 
eect ent cf dinlocitic inviolubility -t the tice of th 
Lskirgton Nava) Conference ho one uga been nublishe 
Ly its cuthor und direotor. Sac Yardley. The amcric:n 


42,453 


nad spirit of Hague Convention III itaalf wa are 


a ərtażı y; aná to such a 
ecepellec to the conclusion thet, however tho caso ceay s search out occasions for uncerta.i yi 


ta ir otasr fielċs of tha lau, hera tha actunl coa- style of expression, ahich wa belicve the most covroo 


I 7 o ond a broad anc 
wa'ication fulfills tha substantial purposes of tha in treaties, shoula reasonably © ae 


tronty. It is generally reecognizeu that in thz con- liberel spirit of interpretation. 
struction of traatles the primary canon ia (in what- 
avr azaner this mev be formulated into "rulos of 
interpret tion") to interpret them in accordanca vith 
thitr spirit. Tn23 Westlake puts wE 

“Tha ‘ntarpretation of trartias has long ween 
atudicd by numerous authors on inturnational law, and 
rules ava boen auggosted on the suhbjact, rulas ahicn, 
in our opinion, aro not of a natura to have any ersat 
tractics] valua. 

“Tanc important point is to gat at tha raal 
{ata.tion of tha partias, and that inquiry is not to 


ts snacklod by any rule of intsroretation which my 


exist in a particular national jurisprucency but 1s ndt 
generally accentcd in the civilized Pepe) aos oe a) 6 
Sucns prefernbls, in the interests of pence, when an 
agre-cent has bezn rzachead on broad principles, to 


x 2 > which, “hila not seeking to dig f 
xpreas it in language w 1 E 94. weatleke, 1 293-94. Sce also Hyáe, aay 
“te a re arteaint docs not maticulou: "Tha interpretation of treaties is a part o 8 
STRIDE CCR ER ee cae y aroeetura of carrying out or realizing the act Ue Ce 
33. Tne words ara in part cot Wastlate'z, but a trecting. The pethod of Interpretation Sarre ay a 
retransiation fror thu Franch edition of his «ork, th fincing out the connection nade by 1 $ Persei ana the 
'___oply varaton sveilable at tho movent. agree ent, betvean the teris of the pe 5 

a = objects to which it is to ba apriiea. 


— 
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at £b.lì ths intention of the parties tc this Convan- guily-cuperisoncd herelds-at-arms peocaded to the 
tien rcl.ting to tha opaning of hestilitice be arid to encny's border to the acoompunigent of tho braying of 


jase there to throw down the guge cnd hand over 


trunpota, 
Tha provision of article.1 of Hugue Convention their cunifesto engrosaod on porohocnt--it ia £ require- 
Of bra been expluincd by students und cornuntutors on pent grounded in chivulry rether thon in function. This 
two quite different grounds, oorrcaponding to the two view of the raison d'etre of thu Convention is not sup- 
conaidarctions by which differant groups of dolagates to portod by the history or tho lunguugo of the Conventicn-- 
tko Conferonce of 1907 saom to huve boen notivuted in u noint which will be discussed presently. But whutever 


95 
cating thcir vates for its udoption . These cuired the Convention's aim, it is universally reacegnized to 


motivea nacn thut the Convention hed in fuot two purposes, be entircly inudecute to uchieve the end of guerding 
96 


but it may be convenient to consider them independently, egiinst surprise . “Comnliunco with eithor rocuireLent 
97 


for it will apneur thut whichevcr be the true rotionle fof Article 1] does nct, howwer,” suya Eydc , “prevent 


of tha Convention{or conceding both to be), u technicul contructing power frx taking its adversury by surprisol, 


wiolution of it vis-c-via un anecy who hed alreudy Lotun) e€epuciully if the uegressor relies acrely upon u declera- 
Imcnledgs of tha fuots hust be rogcrdad as no core then tion of war.” How should it onerste to guurå uguinst 
a venial offcoce, surpriaa, when u noticea of one winute suffices? Other 
19. The ponular viow of the Convontion cf courg consideruticna supporting the view that this was not 
is that the requirecent of tha serving of « doclerution the prinury purpose pf the Convention nuy be releguted 
of w_r untocedent to the conmencecaont of hostilities is 
dcaigned tc insure aguinst u action's being cude the 
Wictir. of a “surpriee attack". According to this vien 
66. Sac uleo the uuthoritics citod supro nn83,B4. 
the Convention is aù relic of fotiul liu, of the days when 97. Ryde, 141, 1698. “It ds atili poss bla... to 
mye L suddun and unexpected decltrution of wur und thus 


kurprise un unprepared cnagy." United Stutes Army, Hule 
oF Lund Wurfure {1940}, 5. 


VEG Douzicne Conferance, ili, 2, 163-72 pessin, Scott, 
144, 3. 157-92 posaic. 


TE ee a 
to a footnota ; fur hare we cre not concernad to —— - == 
preeiscly ua it wis anticipated that it would. ‘The 
acide this questicn. If the purpose cf the Convention 
2i surprise 49 not therc, tha fcul pluy, the tracchery 
is to insure uginst tho enery's being tcren unawares, es 
which cn this hypcthasis the Convention wig d 
thc uncentroverted fuctsa of this cuse stow thut thit E cas 
guard aginst, docs not end cinnct exist in 
purpose w.s fully carried out. A nition which exnects p ž Bugorruatate 
of fucts, Muite ole.rly the United a 
war, which cenaidera wir waged by a known Ldvers:ry to J BTS eae) to eles 
99 Spice cf tire, in the event, thn it 2 
be threatcning nith “awful urgency" , which indeed 5 b wOnTeRney ova osn:-6 
the intcntion of J_pun been curried out 2 
knows the very bour, within 2 margin of a few cinutcs, F x ut und the declera- 
100- tion of wor beoa delivurad samo h: sunm 
act for tho opening cf belligerent oper_tiona ı Cupnot Cabin Teen nouraperorestne 
vttuck--or Cven, ts would huve becn pe 
bo aaid to be tukon by surpriac whon thut wur cores ‘ u perfectly within 
Jupcn's rights, fiva or ten cinutes buf Fi 
98. Various dclegited to tha Hague Confaronce noint:d x efora it. For the 
out thut not only does this provision of the Convantion entire text of tho Juponasa decluniti $ 
not prevcnt u "surprise" sttuct in tho sense of u declaro- a SCENT ee 
tion of wor followed innediately by uttack, but the the highcst atericun uuthorities not G i : 
requirements of wurfure of tha twentieth century do not Jerem ehe agasan 
permit of cn uttempt to introduce such n mundutory post- of the corning of ? Doceaber, Weste 
poneccnt of .ttuck as would achiova thut und. See 4 ma Lona irado Ea Ea 
aspeoially tha remurks of the French delegete, Meuxicce Bouc tuo hours bofore the eurliest t : 
Conferunce, 111, 168-69, Soott, 111, 162-64, ‘The subject, = ene ee ner Bes<buon 
i ir of ~rtiole 2 of the Convention moreover indioctca auzgostod by any of the evidenca oa huving sean e 
thit tho fixing of neutral rights und duties was the 
paranount censiderution of the Confarence, os of course Japanose uttock., The chief 
doca the delugutaa' refusul to set uny cinicum tice be- EA ae MUn I EASE tee: ATTY 
twean déclaration -nd attok despite the unensawaruble anc Muvy General St ffs uctu å 
urgunent that fuilurc to do so would ronder tho Conven- 7 G A E EG 
tion nugutcry. their warnings of icocndi wttuck ; 
99. Testiccony of Guntrul Miles (Exhibit 2,971, p.4). 5 BET SURELY Ue A EE 
100. Testiieny of Gener.) Marshall, Chief of Stcrf (Tr. including Feoerl Herbcr, -t 11:56 s 
Lt 26,254]. ‘Tht [the nessuge directing 1 c'elock deli vel; aie saa ieee maa te er 
cf coursc, wus indic.tive to ma, and all the others who hilf bofora the sttuck Alro dv > z 
cactu (nto the roct, of soc very definite neticn ct 1:00 $ AEn E ADEE oy 10:30 
L'elock"; cf Colonel Br.ttcn {Tr. -t 26 249); of of tha oventng nrevicus reside : 
Generel Iiles, G-2 (Tr. ut 26,279-80), "wo believed thcre 4 perce Cenk: toca avert) hud deen 
wes it.portcnt significance in the tire of the delivcry the body of the dccurent und had int 
of the reply--1 T.l.--.n indiccticn that scma mi}it: ry 103 nee rare ed te) ca 
eeticn would bo undertaken by the Jun..ncaa -t tht tire". declaration of war --this just over = full tnelve hour 
ne mati ony of Culonel Rufus S. Brutton (Tr. 26,246), 
} rtin Laurence Frye Safford (Tr. rey) 8 oncr: 
| Miles (Tr. 26,277). ( 26,252) und Gencril 
1102, Tistinony of brottor. (Tr. 26,251) 
NE. Lacs clk Sunim n76 --—  - --~—-—-- ER] 
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eas eS oe 2 ee, 42,459 
before the first ettack which is alleged. Delivery of | 


a note of the tenor of this ona had moraover been aristance, to secure tha rights +s autles of neut=sis 
be x es of neut>sls 


104! 
expected by tha Amerfcan authorities for over a week. j vis-e-vis t a belligerents This necessit i 
í i s y was giren 


There 1s no question what r of H i 
q o atsoeve the United States | as one of the reasons rotivating the original prop-sal 


being taken by surprise by the war of 7 December 1941: by the Russian aalegate that a convantion governing 
e 


it did not happen. Cessante ratione legjg. cessat ef Ceclaration of war be acopted: 


ipsa lex 
j "Thus we see that in the present state of the 


20. The second--and perhaps today the more sidely quastion, the precise: point of time in law, nlthoug= 


accepted--view of the rationale of Hague Convention III very important, of the beginning of a state of 
' a ate of war 


ia that it 1s a "technical" rule, unrelated to mediaval batween belligerants, can ba defined only with greaz 


concepts of chivalry but a functional rule designed to difficulty Indeed, fror what co t th 
. ' r nent are a norai 


facilitate precise determination of tha moment when a relations of paca displaceo by tha ralati fe $ 
a alations of wasr 


atate of wnr comes into being and disposition of the It is often irpossible to say. However, the al t 
R . 1 nos 


numerous problemas which concurrently arisa. Tha conse- matheratical fixing of that moment, the circumscribi 
i cumacr ng 


quences of the impact of war upon the complex and highl)- of war tn tice, just as it is already no 1 
1 re or less 


organized society of the twentieth century were even in circuescribed in space, 1s of ital i t 
' capita cportance. 


1907 recognized to be so multifarious and far-reaching far nowadays affects too many intarests, changes and 
1 


that there was urgent need of some authoritative, forma Gestrovs too nany relations à thi f it 
I ns and ngs for to be 


dete>nination of the exact moment of its coming into Eneteia Why should tal t 

eraa shou wə not also attanot to 
104. Since interception of Tokyo's telegram of 28 
Koverber, announcing that the message which was to come 
would result in “practically dropping" the negotiation į, 
Exhibit 1.193 (Tr. 10,442), There is an abundance ef 
other evidence that the American authorities had consider 
ed war imminent since the early days of December at la jes 
see for example the testimony of Undar-Secretary of St.te 
Sumner tells that the destruction, known from l Decemhbér 
to have keen ordered, of Japanese diplomatic and consular 
codes signified "a rupture of diplomatic relations at fhe 
very least and under the circumstances than existing the 
probrotitty—of-wert(te_24.259) To the same effect is 
the testimony of General Miles, G-2 of the United States 
Army (Tr. at 2,260) and Admiral Ingersoll, Assistant 
Chief of Naval Uperations (Tr. at 26, 262-65). 


circunscribu war as to time by defining as exactly as 
Possible tha moment fron which all cust be quiet axcept 
the voice of arms? ft the present tima, this moment 
is of interest not only to thc adversaries but to tha 
untira worlo. It is from this moment that all other 


Countries becona noutrals, a situation which givas 
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of the outbresx of war... While the importance of thi 


ag. 
A It ras tails considcration hich naved the 
convention to prospective belligerents may be open to 


doubt, it is clear that it does sefeguard in n very high 


raport2d by thas to the Sscretary of Stataı 
degree the rights of neutrals, and specifies authoritat- 


“The convention is very short, and is based 
ively the exact momer.t when the duty of neutrality be- 


upon tku arincipla that neither boliigerent should 
gins. It is for this reason that the American erata 
l0 
supported the project and signed the convention. | 
107 


Text writers are to the same effect. The 


be texn by surorfse, and that the nautral shall net 
be bounc tn tao orforzance of nautral cuties until it 


nas Preccivee notificatien, evan if only by telegram, 
interests of the prospective belligererts in the clause 


cre unimportent; the interest of the neutral world is ith 
main intention. 

If the precise fixing of the moment of attach- 
ing of neutral and belligerent rights is the aim gf the 
Convention, it carnot patter whether the declaration of 
war core on hour bcfore the belligerert acts or an hour 
after. The practical effect upon the neutral, and upon 
the determination of neutral and belligerent rights, is 


the sare; for it is not the neutral upon whom the Con- 


: culogiatas to vota for the Convantion, as 
! 


vention demands service of the declaration ef sar, and 


in the usual course of diplomatic usage ha receives his 
notice some fe hours or days latcr, by formal cammunic 


(Ciné. 0th Congress, lst Session (1909) San. Doc. 444, j4 
1n7. See neal 454: “the effect of the em Conveg- 
tion. . .is to fix ean unequivocal date for the commence 
Bhi Deuxiamc Conference. itl, A Seok itt, Bake rent of mar instesd of the less certain date of the fir 
Ganar V Yermover dad, MT avar, discuss algo tne ornar net of hostilities. ‘“oreover, 1t assures a definite 
motiv: underlying adoption of the Convention. strtemcnt of the grounds upon which thc war is undertak 
= = It dors not, howcver, preclude the possibility af e sur 
a Drise attack in case the acclerstior 1s terediatety-fer 
lou.cd by hostilities." ind see the authorities cited 
supra rn 83, 97, 98.) 
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ticn from the belligerents--1n accordance with thu 


of tha lew, and I'11 have your life for it"I Would it 
dis cdiztely relatcd Articl 2 of th: Convention, onjcining 


not be an unconscionable thing? 
nutification of the cxistence of a statz of wer to neutrijis 


21. A remaining problem has to do with other 
“uitnout dolay". Since that urticle provides further 


nrtions. First, the question of Greet Britain 
thut the beliigeront astutus is not effuctive ts uguinst 1 » Upon 


whom no declaration of war was directly served. It 
a reutrel “until cfter the receipt of < notific.ticn" y may 


(und he huva cetunl notice), it is . mutter of com be contended that legally speaking none was necessery. 
ess o L , - 


The United States had, of course 
nlete indifference, in thie viuow of the intontion of 1 1 Tepresented Great 


Britain throughout the Japanese-American negotiations; 


the Convention, when that notice bo ealivored to the 


frequent requests from the Japenese side that Britain 
adversary. 


rticipate 21 
If this be the correct view of the Convention, RE pate directly in the dinlomatic negotiations were 


elxzys met t 
bou euch tha less shall it be wocounted un offence via-i ¢ys met with tné ansaer that the United States was 


08 
empoxered to act? « Britain was in fact the ally, in 


wis the fully forewarnad oncuy th_t the fcrmlity of the 


the war agatnst German nd I 2 
Conventicn, onected cet for his nroteotion but for thit E many a talz, of the United States 


from the time that 
of States not p.rties te the hcstilitics, be not com)lia4 z the statusa of the latter became that 


a 109 
fbb i F a 
with? Would it not, in uny view of tha Convention, be = eliigerent That the alliance would hold in 


a stronge thing, to say tht despite the udverpury'a the event of hostilities 1n the Pecific had been publicly, 


i Pe 110 
having actual notice it ehculd be .ccounted | criminul affirmed by Prime Minister Churchill”. It is accepted 


that i 
offonce in st. testen thut through aishup he w.a not n such a situation service of declaration of war 


formally udvised of thut which ha „lreudy ‘ew? How upon one ally works a compliance with the requirement of 
a u u } oh ? 


the Convention t th; n 
strange a thing, cne hon unworthy of my country--if it as to both; auch wes, for example, the 


construction by the German Government of 
Cae hem saying to an onevy statoacan “The lin donunda y of the 1916 


Icalian declaration of war on Austria-Hungery, as bring- 


108, Exhibit 1,274 (Tr. 10,754). 
attack, You did not; and though to be sure I had 10 Supra, $14 and autnaritics cited thereto. 

10. Speech of November 1941, Exhibit 2,958 (Tr. 26,105): 
trulva hours! actu.) notice, you h.ve viol.ted tho letter ". . . should the United States become involved in a 


"a o ——— —™*ith Japan the British declaration w111 follow within ' 
the hour.” ~ i rA a nm 


that you give ue notioa, if only one cinute, boforc you 


42,464 
42,465 


a | i 
n about a state of war between Italy and Gcrmany. Netherlands was commenced by Javan--though the pras«cu- 


1/This interpretation 1s approved by the majority of the 


tion have "no doubt thet on December 8, 1941, Japan 
2 
acholars, Oppenheim even going so far es to say that entered into a war with the Netherlands"2!2, We may 


S]*oresumably the rule 4s the same for ell co-belligerants, 


111. 


escept all thet 1s offered as avidence in sunport of 
4 |øhether allies or merely associates" : And can there H 


thia conclusion, end still look in vain for the proof 


be any doubt that in fact the information possessed by that "Japan entered into a war": "that war against the 


t 
the Eighest officials of the United States Povernmen Netherlands had bean planned, prepared for and decided 


4 to th 
on the night of 6 December 1941 was divulged to e A T A E 


British Government? Is it presumptuous to suppose that | ordared to open hostilities ageirst the Netherlands"!23, 


the y 
President Roosevelt, picking up his telephone in This does not constitute war. The prosecution themselves 


n | Bhate House as he 3n often did to talk with his great 


heve not esservereted that Japan commenced war against 
friend in Downing Streat, told him on that night of the 


the United States when she ordered her fleet to attack. 
13| declaration o. war which he had received? Would it not 


nor yet shen on 1 December her Imperial Conference 
14) rather amount to an imputation to him of the grossest 


Geciced on war. War commences, in general, with either 
$5 | negligence to maka the contrary aasumption? No, there 


| 


a declaration of war or acts of belligerency. Eith 
oe can de no doubt that the Government of Great Britain E y Eya, 


bs be wanting; but of cour t both. Th t 
U | likewise had actual notice of the commencement of hostili- E; beets 3 Sees 


may even ba dispensed with, and if th b decl ti 
n] ties, which in its case likewise would work a dispensation P i pe T r a 


of war the state of war results; tha declaration not 
from the neccssity of formal notification. 


22. Lastly, what of the Netherlands? As in the made, in proper case the state of war may result from 


case of Rritsein, no declaration of war was served directly the occurrence of hostilities. But surely it has never 


or her; as in that cese the assumptions concerning í before been sifgested solemnly that in the absence of 


receipt of sctual notice are eoually valid. Additionally, either hostilities or a declaration of intent tha state 
PCE 


horever, it is to be noted that no war against the > of war can cone into helne? 


121. Oppenheim, ii, 238, nl. And sec “heaton, ii, 107. i ee ee §G-145 (Tr. 39,492). 
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————s8tording to the forner practice, oc tondition of 
war could norise, either through a declzration of war, or 
through a proclamation and manifesto by a State that it 
considered itself at war with erother State, or through 
one State committing hostile acts of force against 
another pene 

Hyde considers the metter in rore detail, and 
finds four ways that a state of war may come into being: 
by commission of hostile acts; by oct of a state indicat- 
ing thet it regards the conduct of anather as having 
brought about a stete of war; by non-compliance with an 
ultimstum sith tine limit and conditional declaration of 
uar; and by declaration of sae If it be true that war 
upon the Netherlands had been planncd and prepared by 
Japan, and even that the Japanese armed forces had been 
ordercd to ettack the Natherlands, this falls short of 
any of those conditions which these authorities, as sell 


as common sense, point to as necessary to effect the 


transformetion of reletions from those of peace to those 
of war, The fact is, of course, cs scems to be conceded 
by the prosecution, thet the first overt acts of hostil- 


11¢ 
ities were committcd on the Dutch, not the Japanese, side 


These thines mzy or mzy not constitute the Netherlands' 


(114. Oppeoh.in, if, 234. 
3] 215, Hyde, ddi, 1693-94. 
116. Ixhibit 1437, T. 12025.) 
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Fonstituting, together with the Netherlands’ declaration | 
of war, a war commenced by Japan in violation of Hague 
Convention III or otherwise. 
23. I therefore sum up our submission concerning 
ve Convention III, Relative to the Opening of 
ostilities, to be: That the Convention was, even as of 
he date of its adoption, so defective es to have no 
alue as a rule of conduct for tha nations. Its expres- 
sion is so vague that on its face it is no more than 
nortatory. When it srovided no minimum time which must 
1; lapse between notification and hostilities, when it 
neft it evailatle to the belligerent to serve the one 
he follow li a minute later with the other, it patently 
14|neither evidenced an intention nor had a tendency to 
W\usrd against surprise. From long before the sdoption 


16 lor the Convention it was universally recognized that 


| 
| 


u the true “surprise attack" which a11 held in reprehension-- 


a 
morally speeking the greatest offence of which a nation 


9 

could be guilty--was the initiation of hostilities (whethe 
z2 

ith or without formal antecedent natice) against another 
z 

with mhom there had been neither dispute, nor negotiations 


. esigned to avert hostilities. It was recognized that 
3 
3 the two questions--of antecedent notification anè of 


Bs surprise attack--are unrelated; that "the truth is that 


o forms give security against djsloyal conduct, sne that 
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ustificatior for its atteck upon Jeren, seving its 
ħjar so begun from the choractcr of cn aggressive onc; 


ut it is preposterous to subnit them as 
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when no aistoyaity occurs stetea always know sufficiently 
well when they stand on the brink of war. "117 There sas 
in the case at bar no "disloyalty"--eight months of 
negotiations had made perspicuously clear to both parties 
the probabilities of success and the consequences of 
failure. 

If so much was true in 1907, there are in the 
third year after the dropping of the first atomic bomb 
Cogent edditional reasons compelling the conclusion thet 
no more docs tne Convention constitute law for the case 
at oar todav, Its non-applicability to war of self- 
defence; tha changed conditions of international life 
in which it no longer has validity; its desuetude as 
a result of repeated and consistent violation--these are 
the deductiors to which all the evidence leads. Ba that, 
however, ss it may, the evidence in the case at bar 
chows en attemnt by the rasnonsible Japanese leaders 
levally to comly with the Tequirements of the Convertion|, 
allowing to those requirements the broadest meaning ever 


suggested. By misadventure compounded, their ¢eclaration 


of war eas delayed in its formal delivery but was already 
kaon to the intended recipients, who thereby hed in fact 
far earlier notice of the coming of war than they were 


217. Hali, 452. cf. Opnenheim, ti, 235; Wheaton, 11, 10p; 
k 


core, Digest of International Law (1906), vit, 172. 
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prtitied to undar env construction of the Convention. | 


r thase circumstances, it 1s submitted, it cannot be 


pceounted a crima or even a celinquency that through 
vahaa, snd tn a formal sense, the Convention was not 
}iterslly complied with. 
z XS FOR FACI s 

24. We coma next to the subject of pacific 


NT OF DISPSTES 


sectlenent of disputen. The indictment charges viola- 


tion of the t»o cnmventions of tne Hague, of 1899 and 


|907 (Hague Cunvention I), dueling with this mtter18, 


13 


a 


aw anat is tc be said hereafter íe af equal appliec-bility | 


1afu the two. One might have supyosad these Convertions 


17 


Sie instences in its histcry has the Pernsnent Court of 


m 


tisolete, hed nct cna been reminded of their existence 


t tec may be considered for praseant purposes identical 


119 


n terms , tha 1907 convention having superseded that 


bf 1899 as betwean Japun, and all of the present prose- J 


| 
uting netious seve those of the British Conmcnweml theirs | 


by their inclusion in the in¢lictment herein, In only 


rbitration teen called upon to render decisions; 
ters are bvt gix such inatances since World War 1, of 
hich two (involving resvectiveiy tha validity of an 


lå. Appendix "BY, 

19. The 1907 Convantior considerably elaborated upon the 
rbitral procedure prov:dad; a few verbal changes were 
ade also. 

20. See the liat of status which have ratified the 
everal Herve Conventions. in Onnenheim. 11. 739-42, Žž J 
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Tne whole tenor of the Jarguage of these Conventions is 
edvisory’ ‘es far as circumstances allow", vitiates 
tcem so fer as concerns any possible compulsory force. 
Tt 1s by no menrs clear on ahat basis it is now pra- 
fosed thet "violations" of these Conventions should he 
adjunicated to be offences. How can one violate an 
Serceaent ta do shat “csircumstences allow"? The ceter- 


Ea tion of frat they permit i9 for the judgment of the 


Frowissar, 1 subject*ve matter; the vary failure to do 
thm thing is the evidence thet in his judgment circum- 
stances did not permit. "I promise thet if I feel that 
l car safely do ao. I #i}] suhmit to mediation"--it comes 
to nc mora than that ‘Tre certainty, tha cbjectivity, 
the standerd of Juigment which can be applied alike to 


ell--these. of the usual stizgmeta of lew, are wanting 


from tnia Coavertion. 


26. ‘the Fosars' neglect. to rescrt, in matters in- 
yolving {heir 'honcr or vital interests”, ta the rrocedur 
mentioned in thes: Cenvertions haa been complete. World 
Wars I ano II, the Italo-Ftrtopisn, Soviet-Polish, 
Soviet-S{nnish an? Scviat Chinesa affrays, the United 
States Cernany hostiJities of 1949-41 end the Russo- 
Japanese war of 1945, 221 these occurred vithout banerit 
of efforts fur this conciliatory pacific setthement; 


fone of then was arecedeé by either the submission by the 


arrcst ard a question of compensation for SH of 
1 
m2rchant vessels) ware decided after 1929, In fine, 


the proccdure ccrtemplatod by these Convertions hes 
occasionally been rcsorted to in disputes of the type 


which Convention I refers to es “involving reither honor 
122 
nor vital intcrests,* crd in those only. 


25. In any event, these Conventions never 
purportcd to exercise any compulsion uvon nations. They 
"endcavourcd {in Articles 2-8) to induce tha signatory 


Porers to have recourse more frequently than heretofore 
to gocd offices and me een oe but “inpesed no 
obligation on the signitory Powcra to submit ary 
difference to ae ei T 


In casc Of serious distgreerent or corflict, 
before 2n anpeal to erms, the signatory Powers agree to 
have recourse, ag far as circumstances allow, to the 


good officas or mediation of one or mre friendly 
125. 
Powers. 


1D., 14, 39-41. 
Art. 9, Exkibit 13, p. 5. 

Oprenhcin. 11, 10. 

TSE 

Cerventlon cf 1999, Art. II, Tx. 12. p. 9. The 
lenguzge of the 1907 Convention is identical ex- 


cent for the substitution of “contracting Powcrs.' 
we He IN E A sme | 
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parties to mediation or good officas, nor (unless in 


isolaced instances) by tender of such services by third 
Powers, as strongly urged by the ree eta The 
raurast approich to such a cordition’1s that obtaining 
at the time of commencement of the Russo-Japaness war 


of 1945; Japan's request for the rendition of good 
offices or mediation by the Soviet Union had been sub- 


aitted to it and was pending up to the very moment of 
tho attack by the U-S & A on eee 

27. ‘Tne Powers having apparently always felt 
tiat "sircunatarces did not allow" of their having re- 
course except in trivial matters to the conciliatory 
procedure provided by the Conventions for pacifia 
settlement of disputes, it is submitted that those 
wnolly optional proceduras-nevor succeede¢ in becoming 
part of the law, nor even of the ethics, governing 
internaticnal intercourso. 

HAGUE CONVENTION V 

28. Violations of Articles 1 and 2, at least, of 

Hague Convention V or if October ies prescribing 


the rights end duties of neutral Powers and persons, 


are charged by Appondix "B" of the indictment. Therefore 


226. Convention of 1899, Art III, Exhibit 12, p. 9; 

Canvention of 1907. Art. 3, Exhibit 13, p. 4. 

127. Testimony of Sato Nuotake (Tr. at 23,582), and 

supporting Zxhibits 2,696-2,705 (Tr. 23 540-610), es- 

pacially Exhibits 2,764 and 2,705 (Tr, 23,608-10), 
--lef, Exhíbit_15 (Tr. S13, not read} 
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although it te questionable to whet if any e:tent the 
evidence has supported these cherges, the Convention may 
be bricfly analyzed. 

29. This Convention, in comron with most of 
those adoptcd by the Second Peace Conference, contains 
a gecnerzl participation clausei 

The Provisions contained in the Regulations 
reZcrred to in Article I, as well as in the present 
Convention, do not apzly except between Contracting 
Pomcrs, rn then only if all belligerents arc parties 


129. 
to the Conventiun, 


Yo csgue the reaning of this clause would bc 
sup. rcrogetory, for it is clear, unambiguous end 
Catcgorice: if lenguege can be. "The effect of the 
Clause sas, in strict lan, to deprive (tha Convention) 
of its binding force either from the beginning of the 
Kar or in the course of it as soon as a non-signatory 


Statc, however Insignificant, joined the renka of thc 
130. 
belligcrents." 


129. Article 2, op. git., page 11. 

130. Oppenheim, ii, 185, The British cases cited, 
Abjd.. hotding thet to fneist thet this erticle means 
wont it sys is "a quibbling interprcteation" can be 
rigardcd only as pbhérretions, Compere the view of the 
United Stetcs Departecnt of State, as instructcd by the 
Ecerctary ta the Minister to Switzerland in 1918: "This 
Governrcnt docs not consider (the) Gcneva convention 
tinding in (the orescnt wer...because al} belligercnts 
(ere) not signatory to (it). Similer interpretation has 
bccn consistintly given to (thc) Haguc Convention since 
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Any contrary holding would be gratuitous judicial amend- 
rent of the Convention--or, rather, substitution for the 
Convention as solemnly agreed to by forty-cdd nations of 


another which the tribunal deemed more Appropriate. This 


language can be held to mean only that the Convention is i 


not binding on any signatory from the moment that a non- 
signatory participates in the war. Interestingly, of 

the score of belligerents of consaquence whn, not having 
ratified Convention V, participated in World War II, wa 
say ccunt one short of a majority of the natiens repre- 
santed here in prosecution and on the bench--Augtralia, 
Canada, Greac Britain, India and New Zealand withheld 

aa From June 1940, when Italy entered the 
war in Europe, until the termination on 2 September 1945 


132 
of her war against Japan and what had come to be World 


War II, that major non-party to Convention V was numbered 


among the belligeranta, Other nations, not party to the 


Ba 
Canvention a which at various times were belligarents 


in World War II included Bulgaria, Yugoslavia, Greece, 
Chile and a considerable number of lessor Central 


131. Oppenheim, 11, 739-42. There if a majority unless 
wa zey assuma (which is doubtless the correat view) that | 
the ratification by the United States inured ta the bene- 
fit, after separation, of the Philippines, which having 
prior to 1941 no existence as a state hod of course 
ratified no conventions. Id., ay 159. 

132, Italy declared war against Japan on 14 July 1945. 


133. Loc. cit. supra nl20. 
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(the) beginning of (the) war in 1914", Unitcd Statcs 
Ocpertacnt, Pors ign Rel=tions, 1918, Supp. ii, 50. 
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134 
and South American States « During the entire period 


of tho Pacific war the Convention Respacting the Rights 
and Duties of Neutral Powers and Persons waa thus, by 
virtue of its general Participation clause and the pre- 
sence among tha belligerent nationa of numerous non- 
subscribers to it, not in force, 

30. The contention seems not ta be mada specifi- 
caliy that Hague Convention V is evidence of the law of. 
pattons, but since che Prosecution appear inclined to 


assert dogmatically thst all treatias or conventions 


quastion also Meucrality is an aspect of war, on land 


land at saa. Pruposed principles which failed to gain 


the approval of a nation occupying unquestioned first 


[i 
have such effect it may ba as well to dispose af that | 
| 


late as a naval power and high ran’: as a world military 
ower were not when proposed those generally accepted as 
e law of nevtrality. It is equaliy evident that those 
rinciples did not become law for the future, without 


ore than theii more Ancorporation into a convention; 
135 


e require evidence of their acceptance as auch 


22 flor an 2nternation consensual Sgreesent to which 


23 ithe British Empire declined to become a party could 


2434, Tne Central Americar. States almost unanimously 
eclarad war on Japan on 8 December and the devs following 


venty-Eighth Congress, 2d Session, Events Laadi up 
forla Har I (2945), 309-11. Sa 
Sse #12. sun E 


be thought, in the twentieth-century world, to have ob- 
tained the requisite generality of assent to convert it 
into law is somewhat mysterious. 

31. The point need not be labored, however; we may 
even concede that which the British Empire would not, 
that in general Convention V represented the state of tha 
law of neutrality as of 1907. That since 1907 the law 
af neutrality has undergone, when subjected to the stresse 
of two world wars, radical changes, 1s nowhera doubted. 
The very foundation of the concept of neutrality the 
duty of impartiality, may even be argued no longer to 
exist, if we adopt the view of Hyde and soma others 
of the belligerent Sane of the United States ageinst 

13 
Germany in 1940-41 ; that other aspects of neutrality 
have been profoundly altered there is an abundance of 
137 

avidence . This record itself discloses other actions 
of the present prosecuting nations which, viewed with 
the outlook of 1907, would be violations of the customry 
13⁄4. Sea 14, supra. Glueck, in Nuer rg Tria] and 
Areressive War. 59 Harv. L. Rev. 94 449n, advances 
he interesting hypothesis that. Germany having violated 
the rights of neutrals, sne could no longor legitimately 
claim the observance ty neutrals of their duties as such; 
which by logical extension would entail the ceneclusion tha 
the preexisting rules of neutrality na longer had force. 
137. See, £.g-, on neutral commerce. Oppenheim, ii, $06: 
"7 , . the experience of two World Wars has shown that 


the substantial aspect of the traditional law of neutralit 
which centres around the neutral rights of commerce and 


intercourse generally has becore obsoleta to a large exten}. 
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CONVENTIONS GOVERNING THE CONDUCT OF “AR 


33. Ve come now to the canventions governing 
the conduct of sar, “hile potcntly meny actions were 
committed in the course of the wer by Jopenese troops-- 
those which, ns we know from history, occur in all mars 
in grectcr or sceller numbers=-which are illegal and 
indefensible under any code of werfore subsequent to 
that of the Stone égc, there ore nevertheless consid- 
crations which lend n ecrtain importance to the doter- 
mination of mat treaties on the subject were in effect, 
and to what extent, during the wor here in question. 

A number of che defendants are charged by the indict- 
nent ARAT responsibility for commission of 


breachcs (cnd for conspiring to bring about breaches) 


of the lnws end customs of war "as contained in and 


proved by the Conventions, ossurences end practices 
referred to in Appendix D. The Conventions referred 
to in that Appendix "D" ere that of The Hague, the 
fourth, concerning the laws ond customs of war on land, 
end those of Geneva, of 1929, relative to the treat- 
ecnt of prisoners of war and for the emclioration of 
the condition of the wounded and sick of armies in the 
dea The "assurances" ore Jnpen's 

141. Counts 53-55. 

142. The "Red Cross” Convention having bcen signed ond 


Tatificd by Japen ond being ot cll times binding upon 
her, nothirg shall be said here concerning it. 


_its_torritory. inferentially shom by the testimony of 
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rules of neutrelity--such ore the Allied invosion of 
Timor, tre territory of neutrel ener end mili- 
trry cooperstion and plrnning with the United States by 
the neutral Soviet Union, ageinst Kee In World Al 
‘ar II alone numerous other such incidents have occurred 
These instsences ara anly proof of the vast changes which 


the law has undergone since 1907. 


32. In short, the low of neutrality hos 
undergone end continuclly undergoes--during thdse 
periods of war which alone call it into being--perhaps 
more gcnerel end moro repid chenge than any other 
brench of the law of netions. Hague Convention V was 
never o binding trenty in Forld Wor II; it did not 
when adopted declare preexisting law. To whatever 
extent it may have been decloratory of principles of 
lsw as generally eccepted ot thot time, it can no lon- 
gcr be regnrded os being so, it heving bean rendered 
obsolcte--hr ving fellen into desuetude or been supcr- 
ceded--by the later practice of the nations. 

138. Exhibit 2,330-A (Tr. 17,647-52). Article 1 of 
Convention V provides: "The territory of neutral Powers 
1s inviolnble." Exhibit 15, p. 37. 

139. Affidrvit of Mejor-Gencral John R. Decne, Exhibit 
2,706 (Tr. rt 23,637). 

140. E.g-, the invasion by Britein end the U S S N of 
neutral Iren, rnd by Britain of ncutrol territorial 
wetera (the fltmark cese). Compare the non-observence 


by th U8 SN of Article 11 of Convcntion Y, requiring 
internment by o neutrol of belligcrent troops reaching 


Sato Nrotake (Tr. 23,560-82). 
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alleged nssumption of January 1942 of linited liability 
under the Geneva Prisoners-of-Yar Convention; the 
"practices" ore “the practico of civilized notions". 
The conventions ore alicgcd to be binding upon Jopen of 
their own force rnd os evidence of the laws ond customs 
of war. There may be a number of different possible 
situntions: cll the Conventions in question may be 
binding enon Japon; or, none of them being binding, they 
may nll be conclusive evidence of the laws ond customs 
of war; or, none of them being binding, thcy may be 

sucn evidence in pert, cr not ot all. Depondont upon 
which of these conditions is praesent, the legality or 
illegality of the actg in question will vary consider- 
ably. 


34. First to be considered of the conventions 


embodying rulcs for the conduct of warfare is Hngue 
143 
Convention IV, of 18 Ogtober 1907 . This Convention 


likewise including the general participation clause, and 


remnining unrotified by a lerge number of the States 
144 
participating in tha recent war ı it cannot be 
145 
regarded as heving becn in opcration a 


143. Exhibit 15 (Tr. 513, mot reed). 
144. Among them Italy, Grecce, Bulgario, Yugoslavia and 


scverel Letin Ancericen states. 


145. Supra, £29. 
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t Cesc oF the Geneva Convention of T 


1929, governing the trcotccnt of prisoners of war, is 
altogether differunt. Jepan, although e signatory 
of this Convcntion, never retificd it, nna accordingly 
tt never cage into cffect as to her. The contention 
Upon thich the prosccution now take their stond is, 
hos: vir, that (asidc from the question of its character 
as cvidcnec of the lew of nations, to be discussed 
Shaper ee Jepan became bound hy thc Convention by 
Fceson of heving, oftcr the commencemnt of thc Pacific 
wer, declar.d thet she would apply it Butstis mutandis. 
Tnis declaration was mede, in responsc to EA 
by notes of 29 Janucry 1942 for thc British end American 
Govcrnecnts Féespectively, in this languages. 

The Imperial Government hes not ypt ratified 
l tae Convention relating to treetrent of prisoners of 
wer of 27 July 1929. It is therefore not bound by tha 
seid Convention. Nevertheless ft will apply Mutetis 
Butsndis the provisions of that Convention to American 
prisoners of wer in its Cain 

Lit these communicetions (which, says the 
Dieta “constituted assurances") be supposed, 


‘for present purposes, to have committed Japan in some 


dugree ta observance of the teres of thc Convention. 


Tne oucstion renmins, in whet dcgrcc? 


Little rs hrs been the considcretion devoted 
in this trirl to the caning of Japan's underteking to 


“rpply gutrtis gvtandis", lese still wes given it at 


tec timc. Tne stetecent is boldly zde in the Indiectoent 


thet by the commrunicrtions mentioned above "Japen ceccded 


to the s*id Convention in eccordrence with Article 95 


15a 
thcrcof" . This is such a fentastic perversion 


of the mcenirg of lengunge thrt it amounts to an insult 
to thc intclligcenee of r bench of jurists; ior nothing 
could be clearcr then that, if lengurge hes meaning, 
this Japanise undertaking did not smount be “eccession" 
to the Convention. The Article 95 referrid to has 


1, | nothing to do with the mcthod of adhcrence, but governs 


the tire of treking cffact of ratifientions and sdhcrences 


151 
whip daly mdo in the monner mentioned tn Articla 94 


This Irtter article provides the cxolusive rethod of 


edherance to the Convention: 


Adherence shell be given by written notification 


eddresscd to thc Swiss Federal Council,... 
The Swiss Fcderr} Council shell communicetc 
adhérence to the Govcrnacnts of all thc countrics on 


whose beholf thc Convcation wes signed or notificetion 
152 
of edhcrince mde . 
n| 
150. Id., AOE 
Piisi. Articl 95 is: "A stoto of wer shall give 
lieecdintc cffcet to rrtificrtions denositcd pnd to 
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Inlre, s40. 
y Exhiblts 1,448 (T. 12 7&7) end 1,494 (T. 12,879). 
. Exhibit 1,490 (T. 12,878, not rend). The 
comouniertion to Grert Britain, in substantially the 
secc longuege, is Exhibit 1,498 (T. 12,882, not read). 
149, Appendix "D", 2(c). 
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rchercnces notified by belligercnt Powers prior to or 

J\-fter the outbreak of hostilities. The communicrtion 
f retifications or adhcrcnces received from Powers 
et wor shell be cede by the Swiss Federal Council by 
the most repid method." Exhibit 15, pege 117. 


52. Ibid. 
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Thero is no pretence mede thnt Japan over adhered to 

the Convention by written notification to the Federal 
Council of Switzerland or that the Federal Council so 
notified the signatories, there is no evidence suggcsti 
that it ever occurred, and in fact it did not incean 
Is it to be open to the prosecution to omend this Con- 
vention slso, by providing that the edherence may be 
given, by written notification to a neutral diploaat 
representing en enemy intcrest, that the Convention will 
be mpnlied mutatis gutsndis vis-a-vis that named ecneny? 
If these comaunications of 29 January 1942 had been 
notified to the Swiss Federal Counct], would they have 
constituted adherence? We fail to discover in the Con- 
vention provision for limited or qualified edherence, | 
for application mutetis mutandis or vis-c-vis one single 
country. But need we pursue the motter further? It 
must be too clear for words that the Japenese underta- 
kings, shatever clse their effect, wera not intended t9 
constitute, wera not trented os constituting and can- 


not now be held to have constituted Jeprnese adherence 


or eccession to the Convention. 


153. Testimony of Metsumoto Shun-ichi (Tr. 27,137): 
"(the Japonese Government) did nat submit to the Gavern- 
mint of Switzerland its ratification or notice of 
entrance . « «“« 


Friday, 5 March 1948 


INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of the Tribunal 
War Ministry Building 
Tckyo, Japan 


Tne Tribunal met, pursuant to adjournment, 
at 0930. 
appearances: 

For the Tribunal, all dembers sitting, with 
tha exception of: HONORABLE JUSTICE LORD FATRICK, 
Mamber from the United Kingdom of Great Britain, not 
sitting from 0930 te 1600; HONORABLE JUSTICE HENRI 
BEANLRD, Membar from the Republic of France, not 


sitting from 1330 to 1600 ond HONORABLE JUSTICE JU-AO 
MET, Herber from the Republic of China, not sitting 
from 1500 to 1600. 
For the Prosecution Section, same as before. 
For the Defensa Section, same as before. 
(English to Japanese and Japanese 
to Fnglish interpretation was made by the 
Language Seactton, IMTFE.) 
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TH. PRLSIDEDT: wic will adjourn until hrif 
pust nine tomorron morning, 
(fhercupon, et 1600, an adjourn- 
ment was teken urtil Fridey, 5 Merch 1948, 


at 0930.) 


| 


MANSHAL OF THE COURT: The International 
ailitary Tribunal for the Far East is now in session, 

THE PRESIDINT: All the accused are present 
except IRAKI, HIRANUMA, HIROTA and UMEZU, who are 
represented by counsel. Tha fugano prison surgeon 
certifies that they are 111 and are unable to attend 
the trial today. The certificates will be recorded 
and filed. 

wAjor Blakeney. 

MA. BLAKENEY: I resume the reading at 


Paragraph 36 on page 73: 


36. The heart of this problem obviously is in 
Japan's undertaking to apply the Convention “mutatis 
itandia". Two problems ara posed by this language: 
Has Japan thereby assumed any obligation? And if so, 
hat is its extent? It is difficult to see how a nega- 
tive answer ta the first auestion is to be avoided. 
Japan is contended to have assumed a contractual obliga- 
tion. But not only was her "promise"-~-the statement of 
intention—piven without consideration, but there 1s 
present none of those conditions {such as reliance upon 


the promise, to his detriment, by the promissee) which 


in the various systems of law render a promise enforcible 


against the promissor. Nor is there proof that the 
statement of intention given was meant or expected to be 
relied upon as a promise. From the form in which the 
decision to give it was arrived at, and Ate manner of 


tion of good intention: this undertaking ds not ection 


Minister of Far to the Foreign Minister, and by him 


naticnal obligstions--particulariv to obligations shich, 


having already after the most delibcrate and formal eon | 


~alderation of_treaties embodying them, they have declined 


transmittal, it has the look far more of a simple declere- 


of the government, but s mere statement mde by the Vice- 


communiceted to the representative of the enemy. This is 


not the way in which Governrents bind themselves to inter 


to assume. It ís submitted that the inclusion in the 


ordinary legal acceptation. In the context in which it 
sas used . . . it means something different from that 
What? 

One can concetve of many different considerations 
which might have moved the Japanese Government to annonci 
this qualified undertaking to apply the Convention. 
Snetter what they had 1n mind was, as some of them have 
testified their understanding to have been, that the 
provisions of the Convention would be applied "in the 
absence of any serious hindrance") °?, that it would 
have operation so far as it conflicted with no municipal 
law, as others apparently thought! %; or that it sould 
be applied sa far as compatible with military necessities 
or something else--this we do not know. I repeat, 
however, that at the time none of the nations to whom 


this qualified undertaking was given questioned its 


| 


meaning or demanded clarification, despite its obvious 


ipdefiniteness, of the language. If the prosecution 


“would have expected" that "had there been any ambiguity | 


about it you would have expected them [the Japanese] 


157 
to set it out , the President gave the answer: "they 


Can certainly explain what they meant by 4058 Perhaps 
154. Tr. 27,131. 

yee tiei of Matsumoto (Tr. 27,136) and Togo (Tr. 
156, Exhibit 2,025-A (Tr. at 14,834 

157. Tr. 27,131. ee 

158 eld — - 


tatement of intention of the phrese "mutatis mutandis" 
luts this beyond dispute: it was not intended that any 
hbligation should be assumed, but, ex abundanti cautele, 
to make perfectly clear the voluntary nature of the 
eclaration, was added this phrase which has the effect 
pf leaving the extent of the undertaking completely in- 
Nefinite and to be determined in accordance with develop- 
ments. But this brings us to the second question: if 
ny chligation arose from Japan's undertaking, what is 
its extent? 

37. What does the phrase "mutatis mutandis" mean 
here? It is worthy of note that, so far as is disclosed 
by any evidence, no Government of a natian to which this 
“assurance” was given requested clarification at the time 
of the meantng of the term;* no one of them stated its 
understanding of tha extent of the obligation thereby 
assumed, Yet in the absence of explanation of the extent 
of the commitment thereby intended it is impossible to 
say what it means. "Mutatis mutandis" is a common phrase 
enough: "changing those things which must be changed", 
“making the necessary changes". But what changes were 
"necessary"? What "necessitated" them? Who was to jucge 
of the "necessity"? As the President of the Tribunel hes 


pointed out, "Obviously that phrase was not used in its 
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they meant all these things, nné others; no authori- 


tative state.:ent has been offered to the Tribunal to 
show the ceaning of those who first used the language 
Loox at almost zny article taken at random fram the 
Convention to see that in the absence of such «nowledge 
we cannot hope to determine to whet extent the Conven- 
tion was binding on Japan. 

"It is forbidden to use prisoners of war at 
unhealthful or dangerous mone 
Did Japan assume this obligation? But if prisoners 
are being taken (and will continue to be tasen) 1n 
tropical areas, transportation whence is difficult, may 
not the Japanese have considered it necessory thet this 
clause be rejected, since any work to which prisoners 
of wor might be put in those areas would in other, 
ordinary circumstances be both “unhealthful" and 
"dangerous"? 

"Every camp shall have zn infirmary, where 
prisoners of war shell receive every xind of attenticn 
they need. . ve 
Vas this obligztion undertsken? But if the Jopznese 
military system cannot provide even for what in the 
Western point of view is <dequate medical service for 


its orn soldiers? 


a abe 15, pe a3 


159. Regs., art. 32 
Maker ort u Ct A a a 
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“Prisoners of war shall be alloved individuelly | 


r th estab- 
to receive parcels by mail, eantaining foods end other Binding) on: Ispanyeerde ea esidancesck Ls 


articles intendea to supply tiem with food or cloth- lished and recognized rules mich as international 


ing 161 lax at large are so binding. Tnat treaties or won- 


But if Japan viewed her transportation and mail system ventions may in proper circumstances cere to be such 


tt it 
as likely to prave inadequate to the task of trans- aay Wisso Gc OUrS & matter which sdaits of no 


-- b lert to th t 
porting these parcels for the tens of thousands of doubt though we must be ever alert to the fac 


prisoners in her control? that treaties rill seldow be conclusive evidence of 


: : P i ly b luced ta 
These hypotheses might be multiplied, but to the lar, since they will mormelly be concluce 


correct the errors and supply the defictercies of the 


na good effect. It ís submitted that the sslution is 


clear, that legally speating Japan was bound to nothing, current lav. We must, therefore, examine this canten- 
because of the vagueness of her undertaking, or was tion te see whether it is well founded here, Let us 
bound at the very most only to such action as might consider the two conventions sepzrately. 

in good faith be determined by the responsible authori- 39. tongue Convention IV was adopted out of a 


ties rot to be incompatible with the deacnds of Japar- professed purpose, not to collect: but 


n a 
ese law and military necessities, to revise the genercl laws end customs of 


th ith eater 
Finally, 1t should be pointed out thet in no war, either with a vier to defining eo y grea 


p mit 
event was Japan bound to cny observ-nce of the Geneva prectsion or to confining thea vithin such 1i s as 


Convention prior to 29 January 1942, the date of the vauld mitigate their severity as far as possible; ..e 
i to te th 
undertazings in euestian, nor toward any nation other to cozplete and explain in certcin particulars e 
wer’ P s hich sss. adopted 
than those named in the undertakings: America, Great “ors of nenir ence Conference, whic op 


Britein, Canada, Australio and New Zealand. Provisions ee to define and govern the useges 


n 
38. It is contended, however, thet both af war on land. 


162 “p a Par. 
Hague Convention I¥ and the Geneva Convention, if not ig cuore, Wt appendix "D," Far. 1 
5 4 a 


164, These provisions are not in evidence. 
lér, Regulations, art. 37, op. cit., 37. 165. Preanble, ix. 15, p. ¥ (Ir. 17,135) | 


Inis is mot the restctevent, or codification, of 


t 
pre-existing lc, but an undertaking to “derine" the A minute study of the history of rarfare, such as we 


t z 
let for suboission to the nations for adoption -- to have not time for here, will disclose nunerous fartleu 


t r 
correct ane conplete it. Many -- perhaps, if it is lera in which the Regzulitions constituting the Annex 


material, zost -- of the provisions of the Convention to Hague “onvention D state rules differing fig" ine 


state rules of vzrfzre which have been gsining gradual law as it res theretofore generally received. 


166 
2 h - 
acceptance since Rousseau į others, however, under- Sub@toupunsveath-teinguiry farther Leiunnects 


Ppa 8 , 
take to create nev law. \hether this undertexing suc- sary. For the history of warfare subsequent to the 


ceeded, the rules so stated beconing part ATO cdoption of Hague Convention IV denonstretes equzlly 


167 é 2 
of the law, fs as te have already seen ARAGON that since that tine these rules have not receivec the 


wbich pust be deterxined by consideration of the general acceptance which would entitle thec ta be re- 


avidencerotrenstone garded as nuving ripened into lav. To note a fen of 


= AR.: d à J sE 
article 3 of the Convention, fcr example, PETRY MES ncen y the Con cntion it is egreed th 


“In addition to the prohibitions provided by special 


states c rule which wes not law prior to ics adoption: 


a.. . it was an established customary rule Conventians, it 1s See eee reese to employ 


u 
thet claims for reparations for dcnages caused by poison or poisoned weapons. If the wideapread and 
violations >f the rules of legitincte warfare could general employment in World War 1 of poison gnses, in 


not be raised after the conclusion of peace, unless frea form, in shells and in bombs, did not nejative 


the contrary_nas expressly stipulsted. It wra not the ceceptrnce of this provision, the use of the atonic 


until the Second Pezce Conference that matters under- bonb (rele>sing the most lethal end aoe patson! 


went a ohange . . . a nev article (3) was adopted which yet deviscd by nan) rust have cone so. 


“n - = 
Viealates the provisions of the sail Rejulctions s 21) « e « « Ta enploy arms, projectiles, or ion 


168 Bateri:1 calculated to cause untecessry suffering." 


1f ths case demands, be liable to nate col-pensation." 
169. Sec Flory, Prisoners of Wer (1942) pass a (the 
“te pu contrat social leeding autnority cn the sublect gf Pr tanca of 
. 1 . wor gcner lly); Ospcnheinu, if, 263-343 o-ssin. 
168, Mppcnhein, 1i, 170. Aesulations, Art, 233, ix, ign p. 23. 
~171._See next_paze_(1722 Cont'd 
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Cffhand we zay note, in addition to the gas one atocic 
bocbs already referred to, the freaucnt use in the 
recent war of such wmcapons as fleac throwers, shot uns 
and others indicating naon-ecceptance of this pravision. 
Tac use af explosive bullets, universclly practiced 
in the acrial corbat of Werld War II cad the later 
stazes of World War I, as well as in cll intervening 
nars, cottravenes not only this ind the preceding 
clauses of the Convention, but also special prohibi- 
tions at various tines prapose* to the emanate 
“a. « 10 destroy or seize the encny's 
Property, unless such destruction or seizure be 1t- 
perstively dcoanded by the necessities of ra 
Need the bocbing to oblitcration af cities in surope 
and Asis daring World War II be norc than ocntiance as 
proof of the aon-scecptsnce of this cleuse; capccially 
when tosin in conncetion with the additions] spcelial 
azgreceent thet 
"the att-cx or bo.bardiocnt, by whatever “cans, 
af torns, villages, dwellings, ar buildings which are 
undefendcd is Picea 
171. The coployccnt of gas ty the Allicd Povers in 
World War I is sometimes dcfcadce 2s justifiable 
reprisal, 2n arguscat “hich is inapplicable to usc 
ty thc United Statcs of the atomic boib., 
172, Regulstians, art. 23e. Zx. 15, p. 24 
173. Decl=rition of st. Petersburg (1368) Hcguc Dec. ldys 
C 


124. Pczulotians, prt. 231, Lx. 15, 
175. Rc ulations, art. 25. loc. git. 


—— a | 7 
rceprise17 If the low íis not Teslistic, it is noth- 


ing; to “proclciz: 2s thc law rul<s «hich Statcs bey 
undcr certcin vell-defincé eircuss‘anecs òc expected 
habitually to linorce"l79 only invites contcapt upon 
=11 cfforts at catsblish::cnt of an international sys- 
tca of lay, “Intcrnztional lm," scys Dr. Flory 

“fs not stctic; it changes cs aunicipecl anê 
treety lor change. Henee, it may be difficult t> 
determine rith precision th. contcoporary rules of 
iatcrnztionil law as it is impassible tə bc surc, 
€xecat in rctrospect, whethor variations are the ri- 
sult of violations af a rule or th. effect of pric- 
ticel developnents, Espccizlly ds this tru: rith re 
spect to thi laws of rara Changin. mcthods end in- 
strancnts of warf=rc ncccesarily effect the rceag- 
nizcd lar, giving rise ta diverginces of opinian as 


a h 180 
to the suit:bility of cxisting precepts., 


178. “burin: pcaec hunaniterienisn u y be cophcsiz.d 
at the expense of future cxigencics in battle, 
The wilitery importar-. of sections benacd by such 
treatics ai be so great as to warrant vial. tion. 
There ori no sanctions yet cnployed which ccn 
fcounterbclancs th. forec of this srguncnt." Flory 
QP. cit. supra nl69, at 9. : 


179. hyd, loc. cit. sunra nas, 
1c0. Flory, loc. cit. susra n178 | 
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= 


Look 2hout us nt Totyo! In this bowbaréwcnt, cra 

“all necesscry steps t2<cn to spere, as far 
as possible, buildings dedicatcd to rcli.ion, -rt, 
scicnec, or charitable purposes, historic sonucents, 
hospitals, and placcs where the sick snd woundcd are 
collected pees 


Th: Convention lays it down that Thc right of belligcr- 


ents to adopt tucna of injsring the toemy is not un- 


1977 
linited." But is it not tin: fo“ fran! r.cogni- 


tion of the fact that the axtions have becn compelled, 


by the expansion tə global propartiona of the scopc 


“jof war and the inecleulsble inerc-se in thc destructive 


porcr of wcapons, to sweeping cadifications in prcctice 
af the rulis which vere apgropricte to tac verfarc of 
profcasionil nraies of the cra which dicd vith World 


War 1? tho scriously thinks that in cny future vez, 


¡cny Hare than tn the wer just cndcd, nations rill sh- 


stain froz mass ccrizl bocbing of the enemy's citics, 
from euployncnt of cxolosive 2nd incendlery xccualtion, 
the atonic boub -- any wergon of 2 horror yct undrc2a:ca 
of indccd, which thry Ley consider to heve an efficacy 
ors surprise valuc .xcccding the calculated ris of 
176. Regulations, art. 27 

177. Resul.tions, art. 22 


40, It is far less arguable, even, that the 
Geneva Convention is evidence of “estatlished and recog- 
nized rules” of warfare. Japan mas not bound by it. 
Will the Soviet Union say that it constitutes evidence 
of the lam of nations? She wss not bound by ite ho 
one has suggested that Japan end the U S S R were obliged 
to apply the Convention in their war against each other, 


as they would have been bound to do had it been evidence 


of the existing law cf nations. It has not been sug- 
gested that the Soviet Union was not within her rights 
ın declining to apply vis-a-vis Germany the Geneva 

|! Convention which did not bind her, nor that Gerrany was 
censurable in considering herself free of any obligetion 
of the Convention in her war against the U Shay ide Let 

us suppose--purely hynothetically--that Japan and the 
US S A, potential enemies in Asia, had declined to 
become parties to the Geneva Conventicn specifically in | 

| order that they might not have to apply it in any war 
between them. Are they nevertheless obliged to apply 
the Convention because, it having been “signed . . e by 
or on behalf of forty-seven nations, including Japan and 
each of the nations tringing the charges in thts 


indictrent2°2 anā ratified by over ferty nations, Titl 


181. This is incorrect. The US Sn dij not teke pert in 


the conference cr sign the Ccnvention. 
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thus beceme part or evidence of the Laws and Customs of | 


war"??? This Convention rejected the generał partici- 
pation clause; nevertheless, it purports to have force 
only among the eateries oa and it would be a curious 
result that nations which after full consideration had 
declined to undertake ita ov.ligations should find them- 
selve» willy-nilly subject to them. 
Tne Geneva Convention is moreover generally recog- 
| nized by no means ta have stopped at declaring the lau 
| as it was found then to exist: “The delegates signed 
on July 29 a document which made, rather than declared, 


international law" 184, says Flory; which makes such a 


result doubly strange. In any event, the absence from 
the ratifying nationa of two or the great Powers, the 

US S R'and Japan, is alone sufficient to deprive the 
Convention of any effect as universal law, in the absence 
of a mich longer lapse of time and more general acquies- 
cence in its provisions, particularly by the Powers which 


from the view-point of the subject-matter may be regarded 


185, \ 


as the major ones 


182. Indictment, aprop Beh rete 
. Art. 82, Exhibit 2 Pp. . 

te on: cit: supra n169, at 23. "For n the 1929 
treaty restated the customary rules as to who may be a 
priscner; it clarified the rule that orisoners shall 
receive the same rations as the captor's by providing 
thet this refers to the troops at the base camp4; and 
it contains a rule, unknown to customary law, that pea- 
~sures of. reprisals against risoners are forbidden. 
Aden vateloe. 6 

185. Cf. the remarks of Hall, supra náb. 


the nineteen-forties, be considered as an extra-conven- 
tional norm to only a limited extent, and subject to the 
determination of which of its provisions did and which 
did not evidence esteblished and recognized rates ae 
Hague Convention IV and the Geneva Convention of 1929, can 
it 1s therefore sutmitted, for various reasons be 
regarded as stating law for the purposes of this Tribunal] 
only within much restricted limits, and only pari pessu 
witb the as.ertainment of those limits can they be 
applied in the case at bar, 
ASSURANCES 

42. The Charter of the Tribunal refers, in its 
definition of "crimes against peace", to “violation of | 
pisá PE, and the indictmant accordingly 


contains many mentions of them. The preamble and counts: 


1-36 and 53-55 charge “violations of treaties and assur- 
soces“; Appendix “C" is a list of "official assurances" 


187. The Nürnberg Tribunal manages to reach the opposite | 
conclusion anly by ignoring utterly the basic nature of 
the sources and development of international law: 

"The rules of land warfare expressed in the convention 
undoubted}v represented an advance over existing inter- 
rational law at the time of their adoption. But the con- 
vention expressly stated that it was an attempt 'to revije 
the general laws and customs of war', which it thus re- 
cognized ta he then existing, but by 1939 these rules 
laid down in the convention were recognized by all civi- 
lized nations, and were regarded as being declaratory of 
the laws and customs of war . . .". Op. sig- sunra n2, 
at 83. Where, one wonders, 1s the evidence seeing tha 
all of it presented by the custom of nations denies this 
conclusion. 
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4i. Lastly, the circumstances of non-observance 
of Hague Convention IV which have been adverted to are 
useful also alternatively in the proof which they offer 
of the tacit abandonment pro terto of the Convention 
to whatever extent it may once have represented inter- 
national law of universal force. This point having 
elready been fully treated in another conrection?§ | it 
is necessary to add only a word or two. All other con- 
siderations aside, even superficial study of the subject 
leads to the conviction that the introduction and develop-| 
ment of serial warfare has rendered and has long been 


recognized to have rendered obsolete the Hague Convention 


;Tepulations relating to bombing from the air, and air 


combat generally, as wall as other of the Hague regula- 
tiona in varying dagree. The universal indulgence in 
practices violatory of those regulations shows this; 

and the conclusion is reinforced by the fact that the 
nations heve made attempts to agree upon (and not 
weakened by the circumstance that they have failed) a 
code for regulation of those new aspects of war, An 
early example is the proposal in 192} by a Commission of 
Jurists of the Hague Air Warfare Rules, which were not 
ratifier. As the result of all these considerations, the 


conclusion mist be that Hague Convention IV could, by 


186. Supre, 013. 
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tppenety "D" wads to the list certyin items in connec: | 
tion with the Geneva Conventiona of 27 July 1929189, 
43. We have waited long for the prosecution to 
divulge the juridical basis upon which they propose 
that the Tribunal should build the structure of this 
offence--"violation of assurence"--against the law of 
nations; long, but vainly. The prosecution, as is 
their wont with questions of law, have in this regard 


also given no assistance to the Tribunal. To turn to 


the authorities for exposition of the matter 1s again to 


be baffled; no text-sriter, no tribunal so far as one 
can discover, has ever treated of anything known es an 
"assurance" or an “official assurance". It is a thing 
unknown, so far as appears, to international law; it 
must therefore be sssumed to be another of tha novalties 
which the prosecution presents in form of ipse dixit for 
the Tribunal's acceptance. But before this acceptance 


is given, let us examine a little the nature of these 


adjudicrte. 


i 
"assurances" to see what the Tribunal is being asked to | 
| 


44. We all know the meaning in ordinary usafe 
of the word "assurance": it is a statemant by one person 


188. Charter, Art. 5a. 
189. Appendix "D", 2(c), 3. 


1i 


16 
a 
LE 
12 


2u 


24 


7 
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tc another of the truth of soma matter, usually one not 
susceptible of proof by tangible or visible evidence-- 
such a thing as a state of mind, or the happening of a 
future event. In law we can readily distinguish 
“assurance” from “agreement" or "contract" by its volun- 
tary end non-binding nature; for want whether of the 
"consideration" of the English common law or of that 
which in other legal systems converts a simple undertaking 
into an obligation, it is the opposite of a commitment 
which 1s enforcible or actionable. ?”, As an antique 
‘tera of art in the common law, "assurance" was almost 


191 


| equivaleft to "conveyance", in the broadest sense 


[l 
but had no relation to promises or obligations. It was 


rather the antithesis of a contract, but had in common 
with it thts, that it was executed with solemn formality 
i of the order which the "assurances" of our indictment 
are consricuous in lacking. 
45. If we consider the list of so-called assurances 


which the indictment herein asserts to have become some 


form of legally binding obligation, this sense of the 
term is confinmed. They are to.effect that certain 
things would be done, in future; that Japan's intentions 


190. In municipal lam. of course, breach of even an obli- 
ratory promise is seldom, if ever, punishable penally 

at all, much less capitally, 

191. "dopyhold estate . . cannot possibly he transferred 
by any other assurance." Bleckstone, Commentaries on the 
Laws of Eneland (1769), II, XIX, 11, 367. 


law are abolished. 


46, We will be answered: “Japen's later acts are 
proof of the falsity of the original statement of inten- 
tion". Well, let us swallow this rather large assumption, 
tea—though the evidence is far from demonstrating their | 
general falsity; some of the prophecies came to pass. 
Lat it be suprosed that the prophecies. for the future 
are shown by this evidence of subsequent events to have 
been falsa when made, end that the various statesmen who 
made them uttered them knowing them to be false. What 
then? They lied, if you choose to put it so. By what 
law--by what treaty, what custom of nations, what prin- | 
ciple univeraally acknowledged by civilized nations, | 
ig the telling of a lie, however reprehensible es a | 
matter of ethics, become a capital crime? Ecclesiastica: 
tribunais msy be alla to fix and impose a penalty for | 
the telling of a lie, but it is a novelty indeed that thq 
secular law should do so. Not even an ecclesiastical 
tribunal, it may be supposed, would suggest imposing a 
penalty for the telling of a lie upon a man other than 
the one who told it; yet tha great majority of these 
“assurances” here tn question were made by men not among 
the defendants on trial. Because those men may in some 


pest time have represented as the truth that which was 


false, is anyone who chances to follow them in office-- 
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fere thus and so; that her “desires, plans or purposes” 
1 here so-and-so; that Japan had decided to take a 
Bpecified course. Assuming the subsequent events to 

have been inconsistent with these prophecies, the 


future to have demonstrated that Jepan had by that time 


> bome to be of a different and inconsistent intention, to 
of 


have chosen a different course, what does it amount to? 
That national life, no more than that of the individuals 


aho constitute tha nations, does not move straight and 


consistent to a predetermined end, but is subject to 
E of mind, to the influence of changing circum- 
piaoces: of new needs and conditions. If I state today 
13 my present intention to go, but tomorrow decide to stay, 
14 there is no inconsistency in word and deed; I have 
1s [changed my mind, as a free man--or a free state-~has a 
iglright to do, If others desire to rely on my statements, 
they must show a contract. Is it not precisely to evade 
this necessity of proving that a sovereign state has 
entered into a binding contract that its statements are 
labelled "assurances" and treated rs contractual? The 
utter preposterousness of the attempt is apnarent ir 
we think of its being suggested in municipal law: a 


litigant has only sue on an oral statement as an “assura nod 


and the Statute of Freuds is nullified, the doctrine of 


consideration and other safeguards of common and civil 
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mhether the sama or other office--to suffer capitar | 
1 [punishment in requital? This suggests another explana- 
2\tion of this novelty. Some of these "assurances" con- 
3|stitute stater-nts that Japan would observe the provisions 


4lof a treaty by which she was in any event bound--such 


Jia one is the "assurance" that Japan would “observe 


é |atrictly the Geneva Convention of 27 July 1929, relative 


? 192 


to the Red Cross" » of which she was a signatory. 


a 

What it adds to the obligation of a treaty to which a 
9 

nation is bound that its statesmen affirm that it will 


w 
ibe observed is obscure; unless it be to sllow of the 
u| 


1) p-Orcen ee of capital punishment for "violation of an 


jassurance” relative to a treaty the breach of which 


learries with it no such penalty, nor indeed any penalty 


for imposition upon an individual. 
It is submitted that these "assurances" should ba 
disregarded as being a matter with which internationel 


law is in no way concerned, 


192. Indictment, Appendix "D", 3. The indictment con- 
tinues, ibid., with the strange conclusion that the 
"Red Cross" Convention was msde applicable to civilian 
internees by Japan's agreement to apply to civilian 
internees, on certain conditions, "the provisions rela- 
tive to the treatment of prisoners of war of 27 July 


1929"--the wholly separate Convention relating to prisoners 
of war! 4 
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CONCLUS JON SS 
seemingly elected to take’ the position that they are 
47. As was suggested at the outset, this ergu- 

here demanding of the Tribunsl not to declare new 
gent does not pretend even touch upo; more than a 

rules of law, but anl; to recognize the applicability 
few of the treaties and rules of international law of 

to new states of fact of well-established canons of 
which breach is charged to the defendants. I believe, 193 

th» law of nations « Their arguments are familiar; 
however, that those chosen for discussion may have serv- 

thet as civilization progresses, and the ways of the 
ed to illustrate in a fairly complete way the principles 

world change, so mat grow the laws existing for the 
which the defence contend for as those which must gov- 

ordering and protection of civilization; that the 
ern this case. Mo apology is offered by the defence 

Community of Nationa ts not powerless, in the face of 
for having discussed these questions at some length; 

thrests to its existence, to act within the frame of 
thst the prosecution have cited and argued no law on 

the existing law to defend itself; that a static les 
most of these points wer regard as but their admission 

is a stupid thing. But between these premises and the 
that their position 1s supported by none, as but the ez- 

arid ER M G prosecution's submissions of the consequences in which, 

pression of their confidence that the Tribunal has no 
in the form of judgment in the case at bar, they must 
concern with the law as distinguished from shat the 
result, there is a yawning chasm fixed. While on the 
prosecuting nations have seen fit to declare as their 
one hand insisting that the law mist grow pari passu 


olicies. “onscience accused us onl f havi iven 
p cp ER nocna eS eye ue with the changing circumstances of lifa, aven if the 


to th tions consideration fu incommensur- 
Se ae akon 2 TOERIS TEn process as represented in the microcosm of this trial 


t ith the t ndous importance of their di ition 
OAN EM RETE NRS, por SEE oon ope. end in taking the lives of men for acts innocent when 


by t d t of this Trib 1, It remains now to sa 
y ches usp manta ee y ub fa z performed; they are, on the other, demanding that 
a brief last word concerning the more general cpplica- 
ae [D : ne contracts, agreements—-treaties--entered into before 
tion of those principles. 
P p World War I (who need be reminded that that was a 


Th ti ft 1 ti hav: 
e prosecution, after some vecillation, e Summation, $1-45, cessim (Tr. 38,949-88). 
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different wcrid?), even a nineteenth century, be reconsidercd unless the upholder of tradition 1s 


toduy rigorously anforced as communds of law forever- 


willing to risk the destruction of the cntire legal 


core tinding and inflexible, allowing of no modifica- structure. While this docs not mean that nll viola- 


tion or chenge by lanse of tite or the growth of inter- tions are to be condoned in order to preservo the 


t . 
Hational sacilety supranctional law, it docs scem unreasonable to insist 


Of course the law does grow--but in two direc- 
s & ia that international affairs and intercourse, in war £s 


ticns, New rules grow up, out of ths “clear and contin- 


| well an in peoce, shall elways conform to the patterns 
19 


5 = cn 
udus EsLit cf doing cartain actions", old rules grow obs) existing in the past > 


lete, b tigi a t a rdad 4 - 
ete, beccre vestigial and must be discarded as civili We can escape cithcer binding ourselves slavishly to 


zation &-. ilure to recogniz ithe e 
proprass ee ae Bey ea follow the past or atteepting to anticipate the future. 


imperils the 1 itself. The first of these ‘ocegae 
P Tea = pr 7 We apply the law, nòt as it was in the days of Crotius, 
has been fficiert discussed; but of the second, one 
a GHEY i nee nat af the Hague Pcace Canfcrences (not even of the 

word core. 

League of Nations), nor yet as wc aay vish or suppose 
In e "total" war, the previoua rulea of international 
that it will be in the millenium to come. We apply it 


law relating to the conduct of hostilities may becoma 
as we find it to cxist, to have been created by the com- | 
inapplicable or unrealistic. Under such circumstances, 
mon consent in our day of the Community of Nations, as 
n reexscinution of the previously sccepted rules cannot 
expressed in acts and conscnsual cngogements. So 
be avoided. It cay even be assential to rethink these 
doing, we cen cscape nt once the Scylla of declering 
rules, with a view to the formation cf treaty lew, in 
that these defcndents ore crimincls because their ects 
order to prevent a cocplate Lreekdown of the systen. 
have, perchance, not in evcry particular eonf7rmed to 
It is possible tc argue thet vicletions do not alter in- 
the standards 3f sme nor or remote past, and the 
ternational les any rora then sunicinal infractions re- 
Charybdis of punishing those acts which, however much 
sult ins trunsfcrmution cf nut{onel law. However, when 
it mere to be desired that they do so, the nations have 


the violutions Lecia numerous or persistent, the very 
nat by cord ^r decd dcclercd criminol—punishinr bc- 


Quture of tnternaticna) low requires that it Le 
~chuse we hrve the power. 


Never hitherto proposed or fuseated by the nations 195. Flory. gp- cit. sunra nl69, nt 9. 


sheen eontrners they nere. 


THE PRESIDENT: Captain Brooks, 

LA. BROOXS: The next section on Manchuria 
ar, OKALITO will read Part 1 and I will follow with 
Parts 2 ard 3, if ycur lionors please. 

The PRESILENT: Seme of the summations yet 
tu be read have been delivered to us, and in ane at 
laast there are expressions which may well be regarded 

s gratuitously insulting to one of the powers repre- 

santed oz this Court. We will shut out no argument 
that could possibly te based on the conduct of eny 
power resresented or this Court, but that dose not in- 
volve parnission to use offensive lanp wae towards any 
such poner. We will not allow such language to be used. 

wn, LRUGKS: I think most of the defense 
agree with your statements, your Honor, and I think 
that the artidle that you are talking about will not 
be in that form shen it 1s before the Tribunal. It 
has Leer indicuted that it #111 be changed. 


ilr. OKAMOTO will proceed. 


and subraequent to the Incident. 


In order to discern the real significance 
of an event in highly complicated international 
relations and to determine the responsibility 
for such an event, we must not content ourselves 
wiun its mere appearance. History shows how aof- 
ten a very insignificant event has given rise 
to a war or an inct, nt. We may mention for 
illustration the Sarajevo assassination which 
led to the First World Var. There are, however, 
certain other funaamental courses and develop- 
ments which form the basis and background neces- 
sary to understand the actions that follow. The 
background and surrounding conditions leading to 
an incident play a very important part in inter- 
national politics which may be likened to a liv- 
ing arganism, The prosecution very often neg- 
lected or disregerded these factors. With the 
sole object of establishing the true facts, we 
wish to indicate hereunder certain points which 
we consider of capital importance, together with 


our refutation of the prosecution's summation. 
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WR. T. OKAMOTO: Air. President ond Ncobers 
tht Tribun-1, with your peroissian I shell rerd the 
dcfinse sumir tion for the Manchurien Generel Frise. 

INTRODUCTION. 

In reply to the chavecs in the Indictm nt 
with rigarè ta the so-ci lld Manchuricn Incident, 
th: def-ns, his subnuitted that thc Sino-Jrornese 
Gisputes arising from the cvent of Scntenbcr 15th, 
1931, shovld be leokcd upon ts heving bien ¢lre-dy 
brought to r setticacnt between the Powers conecrncd, 
ond thrt the Potsden Declaration should nat be so con- 
strucd as to cover evcnts s^ semote in tin. It 
must further ^c notcd thit in dealing with intir- 
rrtioncl mtt rs the prosceutien turns its rttcn- 
tion to the attitude of J:pon only rnd to liyine 
stm ss on rurnors, herrsry nd statcucnts ade rt 
times wher, they wcrc distorti by nirronw voliti- 
er] party actions strug¢vline with) each other and 
when these accused were on opposing sidcs with 
on. notair in ivny efses. It nust be cointed 
out z lso th:t the nrosceution frils to rive suf- 
ficient (vidinei es to th. rititucs: snd :ctions 
of othr pirti s especi: lly Chin: snd Russi’ 


wicej. wert clos. ly con etid with .vints prior 


Section]. Conditions in China Prior to the 
Incident. 


1. At the time of the Washington Confer- 
ence, "there existed no fewer than three gov- 
ernments professing to be independent (in China 
proper), not to mention the virtually autonomous 
status of a number of provinces or parts of pro- 
vinces" (Ex. 57, D. 17). Now in 1931, there was 
a whole ksleidosco=:, Outer Mongolia (Ex. #214, 
pp.2,715-6) and Thibet had been almost entirely 
lost, while the National Gavernment at Nanking 
not only secured no obedience from various local 
leaders, especially, the Southern faction at 
Canton(Ex, #2396 and #2397, pp- 19,210-4), but 
were actually threatened by the tremendous com- 
munist agpregation which had its center in the 
Provinces of Hupei, Fukicn and Kiangsi(Ex. #57, 
pu. 22-23). That most of the factions aimed 
at the ideal of a United China, of which each 
desired to be the master, was possible enourh, 


but thet has not made Chine united even in 1948, 


The struggle of rival militarists had been woven 


into the very fabric end structure of Chinese 
politics, communism had deeply entrenched itself 
in the beart of the country. The habit of civil 
strife had become ingrained and endemic, end it 
wes only unreasoning optimism, or a failure to 
sczusirt orese?f with the conditions on the spot, 
i which would premp* en observer to detect progress 


since 1972. 


2. The Lytton Report says as follows: 


1. “Political upheavels, civil wers, social and eco- 


nomic unrest, with the resulting weakness of the 
; Central Government, have been the characteristics 
: of China since the revolution of 1911. Those 
| conditions have adversely effected all the na- 
tions with which China has been brought into 
contect, and until remedied will continue a 
menace to world peace and a contributory cause 
of world eccnomic depression. "lp. 14). 


The heport emphesizes the special conditions 


; of China “owing to the vastness of her territory, 


21| the lack of national unity of her people, and 


23 
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now recdy to put into operation its schemes of political | 


and economic reconstruction, but ws prevented from | 
doing so by internetionel dissentions, the periodicel | 
revelt of various Generals with personel armies, and the 
menace of Cocmunism. In fact, the Central Government 
hed repertedly to fight for its very existence," 

(pr. 16-17). 

Pinelly, it remerks that "for c time unity wès 
meinteined on the surface. But not even the semblance 
of unity could be preserved when powerful war lords con- 
cluded clliences cmongst themselves and marched their 
armies ageinst Nanking. Though they never succeeded in 
their object, they remeined, even after defeat, potent- 
ial forces to be reckoned with, Moreover, they never 
took the position thet wor cgeinst the Central Govern- 
ment res an act of rebellion. It was in their eyes 
simply a struggle for supremacy between their fection 
tnd grother one which heppened to reside in the national 
capitel and to be recognized as the Centrel Government 


ty foreign Povars", end the Commission 


de taditional financial system, under which the 


whole of the revenue collected did not reach 
the Central Treasury." (n. 14) It remarks 
thet "tha reluctance of China to receive for- 
eigners, end her attitude toward those who were 
in the country was bound to have serious con- 
sequences," and that "it concentrated the at- 
tention of her rulers on resistance to and re- 
striction of foraign influence," and it adds 
that "es a result, the constructive reform nec- 
essary to enable the country to cope with the 
new conditions was almost completely neglected", 
(plá). 

The Report states the fact that from 1914 
to 1928, "China was ravaged by werring factions; 
and the ever-present bandits grew into veritable 


armies by the enlistment of ruined farmers, des- 


perate iuhabitants of famine stricken districts, 
or unpaid soldiers. Even the constitutional- 
ists, who were fighting in the South, were re- 
peatedly exposed to the danger of militarist 
feuds arising in their midst." fp. 16). Fur- 
ther, it states that upon the establishment of a 


government at Nanking in 1927, "the party was 
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j 
reaches the conclusion thet "from this summary descript-| 


ion it appears that disruptive forces in China are sti11! 
powerful". (p. 17). | 
The Report explicitly states thet communism in 
China did not only mean, 2s in most countries, either a 
political doctrine held by certain members of existing 
parties, or the orgenization of a speciel perty to com- 
pete for power with other political partias. "It hes 
become en ectual rivel of the Nationel Government. It 
possesses its own lew, ermy and government, and its orn 
territorial sphere of action. For this stcte of affzirs 
there ís no parallel in eny other country." (p. 23). 
After this ranid review of the "disruptive 


forces," the continelly controlling nature of which the 


Report duly recognizes, 1t is the conviction of the de- 
fense that China et lecst in 1931 could not ba deemed 8s 
an ordinary and orderly State, to which the usuol pro- 


cedure of internctionel intercourse would have epplicd. 
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+45 The many intense manifestations of ee 


sentinent that took place in China pleyed no less a part 


then those conditions of anarchy and disturbance which 
heve Just been described, in creating an atmosphere thet 
géve rise to the unfortunate conflict. 

The Report stztes: - 

‘Having storted upon the road of intersnational 
ccopercticn fcr the purpose of solving her difficulties, 
es wes dene ct Washingtcn, China might heve made more 
substentirl progress in the ten ycers thet hove since 
oleavsed had she continued to follow the road. She has 
only tecn héicperec by the virulence of the anti-foreign 
Propegcnds which has been pursued, In tvo perticulars 
nes this been cerried so far as to contribute to the 
crection of the ctmosphere in which the present conflict 


erose, ragcely, the use made af the econom boycott and 


the intrcauction of enti-foreign propeganda into schools." 
Ea Ae 


anti-fcreign propagenda (in the schools es- 
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ee a readcr thet their cuthors have soupht to kindle 
1 potrictis= with the flame of hatrad, and to build up 
2 /nenliness upen & simse of injury. As e result of this 
al virulent trnti-foreign propzgenda, begun in the schools 
Sina carried through every phase of public lifc, the 
students hève teen induced to engege in politiczl activi- 
| ties which soretises hove culminated in ettacks on the 
_fersens, hctes or effices of Ministers and other euthor- 
stiles, and ir. ettcazts to overthrow the Government." 
(p. 19). 

The Report recognizes thet the Chinese boycotts 
ware the definite cxprcssion of £ hostilo ettitude on the 
pert of Chins towards Jopen, thet they injured the econo- 
nic interests of Japen, and that thcy were consequently 
dztertertal to friendly reletions between Japan and Chins 
tctr. from 2 psychological ond from a material point of 
vicu, 

The boycott devcloped by China had the special 


charcetcristic of being empolyed not only £s £ means of 


Pretest cerinst Iczitiaete weosures 


| 
| 
| 


pecizlly) ond boycott nre circumstances of aggravation | 


which ere unfortunately dissovered from each other in tt 
Report. They must be attentively co-ordinated, if wa de- 
sire to understand the real stato of things which prevri] 
ed in China, when special couses of tension in Manchuris 
resulted in the Incident of 18 September, 1931. 

The "Notional Government were permeated by an 
acute anti-foreign feeling, end worked earnestly to in- 
stil a virulent hetred of foreigners into tho minds of 
the younger generation. Fifty millions of young Chinese 
were growing up under the influence of violent idons, 
tHus constituting a terrific problem for the immedicte 
future. The. Nanking Government were doing thoir best to 
foster this olzrming process, Let us cite from the Re- 
porti- 

"Unfortunately, however, more cttention has 


been given to the negative then to tha constructive side 


of netionalism in the educction of the young. A perusal 
of the text books used in the school loaves the impres- 


sion on the mind 
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of foreign Powcrs to protect lives end property of theii 
resnective subjecte in China, but elso os en instrument | 
of netional pclicy to sccure the abendonment by enother 
nétion of its trezty rights. 

As to the question of governmental rasponsibij- 
ity, the Report states thet "there is no doubt" as ta tle 
responsibility of tre Kuomintang for the boycotts. Thi 
is petently correct. cnd it must be eddad that the Kuo- 
mingteng, or the National Party, is not simple politica) 
party in the Occidental sense of the term, but o regula) 
state organ of Chin) in eccordence with the Chinese or- 
genic law. It is evident thet its acts entailed e nat- 
ional responsibility upon the Notional Govarnment, 


No isolated descriptions, however minutc and 


detziled, of anti-foreign methods of aducotion and of 
the operation of boycott movements cen be sufficient of 
themselvas to give o full understonding of the actuel 


conditions rhich 
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| 


should be co-ordineted, so os to reveal, underlying these 


ereveiled in China. It is necessary thct the whole 


two proses of onti-foreign activity, the enti-foreign 
policy of the Kuomintang ond the National Government. 


The Kuceintaong ond the Nationalist Government began to 


play en importent role in Chino within a few years of tie 


| Feshicgter Confercnee. They persistently pursucd their 

| so-ca)led "revolutionary policy" after they camc into 
powcr. It sas this policy, os well os the lawless con- 
ditiens subsisting in China, that elermed forcign Posers 
and increesed their reluctance to surrender the rights 


stich constituted ot the moment thoir only protection. 


The Raport stetes "the influence of the Kuomin- 


tang tas introducad into the nntionalism of China an ad- 


d@it{oral and cknarmel tinge of bitterness ogcinst all 


foreign influenccs...... It demends the return of lezscd 


terrétcrics, of rdministrative and other not purcly cen- 


mercial regr.ts cxcrcised by n foreign agency in railway 
crecs, cf caninistrative rights in concessions ond sct- 


tlcs:nts, end of extraterritorial rights 


expressed their intention of unilrtcrally doing away with 
the trectics, announcing the fact to the interested Powers. 
It becomos epperant that forcigners end their 
rights in Chinc were faced with serious dangers prior to 
the Indiccnt of 18 September. And, es the Report obscrve: 
| "so far ex Jzpen is China's nearest neighbour ond largest 
custoze>, etc hes suffered more then any other Pcwer from 
the lawless conditions..." (p. 23). 

Se Tre internal disintegration which in fect lies 
at the vcry heart of the capital question of China, to- 
g2trcr with the strte of constant insecurity to which the 
lives end property of foreigners ore consoquently cxposed; 
tke inculcetion of hetred in the schools and tha anti-for- 
eign propegendo among the adolescent; the perfected method 


cf boycott to be applicd to foreigners of one nationality 


4 
or another; the uniloteral denunciation of treaties, slong 


with the rest of the measures derived from the theories of 


"sevolutiocsry diplozecy", 811 contribute 
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which imply thet forcigners are not cmoncble to Chinase 
jaws, low courts and taxation" (p. 18), and "China dc- 
mands immediately the surrender of certain exceptional 
powers ond privileges because they ore felt to be deroga- 
tory to her national dignity ond sovcroignty" (p. 23). 


In this connection, it must be noted thet these 


were not empty "demands", but thet Chinese ruthsritics 
were determined to push them through to fruition by their 
own uniletcral declaoretions and their own brute force. 
The Kuomintcng Porty timc end agin cnnounced os its 
basic foreign policy the abolition of foreign rights, 
with the rvawed intention of denouncing “uncquol" treat- 
4es unilaterally, if need be, regerdless of the attitude 
of the ather signatory Powers. Thay repeatcdly pledged 
themselves to the public to carry out this policy. They 
dcelered thet unless e satisfectory settlement of the 
extratcrritoriality issue could bo arrived at, the Govern 
nent would proceed with their proclaimed policy of sbol- 
ishing cxtraterritoriality by other then diplometic mecns 


Thus, they openly 
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to invest the problems which ore presented by China, 
destitute os sha is of a strong end united government, | 
with on antirely special chorccter, and prevented the 
application of usunl methods of solution. Such snti- 
forcign cheracteristics as have been described (and whigh 
ore unperollelod anywhere clsc), have obliged foreign 
Powers to meintoin o system for the protection of their 
rights and interosts ot their own hand, The Porers nat 
only possesed rights of extreterritorial jurisdiction i 
Chino, but mainteined (of course besides their lerscd 
territories) concessions in Tientsin, Hankow, Shanghai 

ond other cities, which thcy themselves policed ond ad- 
ministered, While thus making dua provision to minimiz 
the avil effects of Chinese lawlessness, the Powcrs helji 
themselves in n condition to protact their rights by force 
of arms. Besides the forces protecting the Japonesa rejll- 
wey in Manchuric, thare wore before the Incident of 18 
Septomber, 4,700 Americons, British, French end Itelirri 
troops, together with some 900 Jspancsa, in the Peipin 


ond Tientsin districts, all stationed there 
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1) since 1901 in virtue of treaty stipulctions. lost of the 


2'Porers £lso had forces stationed in Shanghai, not under 


Tescety, but under the simple necessities of self-defense 


ija. -a sicte of affeirs which hed come about altogether 

Sitcuvscquently to the feshington Conference of 1922, and 

“| deeonstrated the detcriorztion of conditions sinca that 
date. Hony ccn-of-ear sere also stationod, not only ct 
secports likc Shanghai and Tsingtao, but also in inland 
weters, such os the Yengtze River ond the Paiho. 

Nor wos this an cmpty form. There were occés- 
ions on which these troops and vessals wore employed in 
active self-defense. 

besides such conspicuous cases os those present 
éd by the firing ty foreign forces at Shamean in 1925, 
tre beobordzent of Bonhsien in 1926 end that of Nanking 
in 1927 (SEILEHARA, pp. 1,349-50), there were numerous 
ecses in stich forcign men-of-wer navigeting the Yangtze 
River weru cozpelled to return the unprovoked fire of 


Chinese trocys frem the banks, Thase unprovoked 
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ctstecles in the ccse of Chino, It hed been found impos- 
sible in the past to mike use of these organs even fn Jis- 
putes which did not involve vital interest. The cbhnorzal 
conditions of Chine end the fact that the Powers refused, 
1n view of their existence, to modify the abnormal end 
extrecrdinary institutions above-mentioned cra sufficient 
proof of the ‘zpossibility of epplying to Chinese disputes 
the sorccl "Pecce Ucehinery”, es constituted at that time. 

Cendttior in Mencruria Prior to the Incidcot, 

1. he must point out, first of all, the historic 

fact that in cortrést to the Manchurian conquest of Chine 
which lested nearly 250 yeers (Ex. #57, p. 15), China 2s 
a Sovereign State hes never governed Monchuria. None of 
the geverreents crising efter the Revolution, in perticu- 
lar, efter the death of Yuen Shih-kai in 1916 in the vest 
erez cf the Chinese continent, had ony title to supremucy 
over the rest, ond the eventual establishment of a governi 


ccnt at Nanking cnd its recognition as a legitimete gov- 


attecks hed indeed been on the increase perticularly since 


he Kuomintang crme into powar. 


It is thus clear that the position of foreign 


owers in China was an altogether exceptionol one, withsut 


perallel in other parts of tha world. International usages 


land the manner of exercising the right of salf-defense were 


there marked by characteristics unlika cny to bo found in 
other civilized ountries, The Report itself states the. 
"the realization of China's notionrl aspiretions in the 
field of foreign relations dopends on her ebility to dis- 
charge the functions of e modern Government in the sphere 
of domestic affcirs, end until the discrepancy betwecn 
these has bean removec the danger of international frict- 
fon and of incidents, boycotts, and armed interventions 
will continue." (p. 23). 

The application of whet mey be called “Peoce 
Neehinery" such as resort of International Courts or Afbi- 


tretora encounters insuperablo 
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arnment by the Powors could not ivnuat it with cuthority 
over ryions, such as Manchuria, which hed never becn 
subject to its sway. 

The Report gives many instances of Chang Tso- 
lin's independence and proceeds to develop the thcory, 
thet in easerting independence of, end freo allience with, 
the Cninase Government, he did not mecn to ba ind: pendent 
of Chino. (pp. 28-29). This essertion con only mcan, ct 
most, that Chang desired ond would heve welcomed e United 
China comprising his own Menchurin. Thet may or may not 
have been the case, but it obviously in no respect affects 
the stetus of Menchuzia, which depends solely on facts and 
not upen surmises, In point of fact, in his declaration 
of Hay, 1922, Cheng expressly sctys thet the North Eestern 


Provinces "ore not recognized cs territorias of the Repub- 


lic of Chine". 
Cheng Tso-lin's sons end successor, General Cheijg 
Hsuch-liang ecdoptcd essentially the seme attitude with a 


slight modification, 1.e., he accepted the Ncnking Govern 


ment as 8 symbol of the idecl unity, but entirely repudic ting 


62,534 


cny subjection to it in prectice, As the Report says — 


“the reletianship with the Central Government depended in 


ell rffairs rilitcry, civil, finencial ond foreign, on As a further ettempt to prove that Mcnchurio ough 


voluntery co-operetior. Orders or instructions requiring to ba regerdod os £ pert of China, the Report relies on tni 


unquestioning obcdience would not heve been tolercted. atatcment that meny or most of the inhabitants of Menchurs¢ 


Appointrents or dismissals ogeinst the wishes of the Mzn- cre Chincse immigrants, To this, it is sufficient to remark 


thet, as the Report 4tself obscrves, the Chincse neve not } 


cturian euthroities were unthinksble." (p. 30). 


The Acpert thus clerr)y demonstrates the entire keen sense of netionality, ond to edd that the doctrine of! 


incdpendenze of 'enehuric under the Chengs form subjection the Report would hava very awkwerd consequences far the aa i 


J to, ar interference by, tnd Chinese goverhment. ritoriol status of many countries nd for the pcece of thel 


Wacrn, thcreforc, on p. 29, the Report declaras world, if cpplicd elsowhera, Also it diszegerds the other 


Mrnchurin to heve “remained en integrel pert of China" anc four reces and thei? rights in this oreo os citizens and 


elsexhere dcclcres thet such is still its position, it col inhobitents thereof. 


tradicts e11 thot it hed cdduced to prove its perfect etl 2. The independence of the Tnroe Ecstern Provinces, 
į 


pendcnee. Invcking against Jopan the Lew of Nations, it | end subsequently of the Four North-Erstern Provinces, end | 
i 


of thet low | the maintenence even subsequently to December 1928, of 


allid-s vith the most fundamential doctrine | 


their ndministrative unity, did not mecn thet Menchurio ta 


well governed. The Lytton Commissicn note, while they some- 


. that a state must possess ond continue to possess 


> ME EL, | 


wrem:_geverrvert. Since 1916 no sinele eoverrnent 


has ever axerte4 whet extenucte, the moladministretion 


hich prevailed under the Chenga: 
dinery revenuus wore still insufficient, the 


"The Henehurion outhorities reolized thet, £s UT ORTEL Turth t A 1 
5 r es further tere + puoplo by st...dliv 


a before, their powor derived much more from their rrmies 


j dcpreciating tho drrudsom.ble provinciol currcn- 


then from Nenking. This fact explains the maintenance of 
cies. This wes often done, in conncction wits. 


3 
lirge stcnding nrmies numbering about 250,000 men, nnd of 
Š “officicl bcan-buying" opcrutions, which by 
the huge arscnol on which more than 200,000,000 (silver) ‘a 
7 1930 h.d alroudy wssurxd nonopolistic propor- 


ere reported to have becn spent. Militcry expenscs ere 
ù tions. By gaining contro) over lLanohuriz's 
estimeted to have coounted to 80 percent of the tote) ex- 
9 > stapla products, thc cuthoritics hid hoped to 


penditure. The rem2inder was not sufficeint to provide 
enhenec their g-ins by ocmrclling the fcraign 


for-the costs of rdzinistretion, police, justice end cdu- 
bean-buycrs, purticuliry th Japanesc, to vay 


cation. The treasury wes not czprble of poying odequrte 
7 R PRAA A higher prices. Such transactions show th.. ex- 


eaicries to tha offisicls os £1] power rested in the hrnd: 
tent to which thm authcriti-s controllicd bunks 


FSE ilitary men; office could b od only through 
o ew m y men; e co E Loun y È und comucres. Officiuls likcwis. ongegid frec- 


them. Mepotism, corruption and moladministretion continu- ty dna E TT A aria cavum A reins , 
utu n use 


d be unevoidol] zonsoquencos of this stcte of offoird. 
ed to unc aq 5 S | thuir powor to guthor weclth for thcuselves end 


The Cocmissiun found grevo complaings concerning this mel. thuirs Cavouritose“ntnesni 


edeinistretion to te widely current. This stote of effri 


however, vas not peculicr to Menchurio, es simitler or eve This gloomy picturc only impurfoctly 


worse condition existed-in other perts of China. Hervy | reflocts tho truo und otuul conditions, whioh 


toyation res needed for the upkeep of the army. As or- were even worso {capeciully Ls rcgurds the ud- 


oinistrution of justice und the polico) then 


th- above extruct would suggcat. But the pus- 
ago is effuctivc, cven in its modursta atoto- 


ents, us showing hon the M.nchurion naonle 


labourcd undcr an oppressive yoks of officit] 


end oiliterist victinizition ond how unlikely 
it wos thet nny artificiul Jopunase stinulus 
was nec-ssury in order te induce then to break 


it when thc opportunity otne. 


3. It is in this regien thet Jeven 
ecquircd u "sptciel nosition," The "“specitt 
position” of Japin in Linchuriu, to wrich eo 
muny ittuch Lystery wos in revlity u very 
sitplec mtter, It was nothing but the cgagre- 
g-to of J-pan'a cxeeption..) trecty rights in 
thet country, plus the nuturul cons. oucnocos 
which flow fram her closa neighbourhood end 
geogruphical situation und from her historian] 
wasociations. Hor mcusurus of s2if-dcfenso 
should be meosured by the axtent of her inter 
esta Lnd her interest wore cxrcantionol, inti- 
matu and vital. In the stondurd casc of tha 
Carcslim, it wus the propinquity to thc Unitad 
States and the cxtreore itnorti.nce und diaturbed 
econdjticns of Canada thit led thc United Stites 
to acgutusce in the actien of Great Britain in 
invading American stil ind destroying the in- 


stant menact. 


: The aufcnac contends therc wea 
nothing in this "speciul pasitjon™ corflict— 
ing with the govercign rights of China (Ex. 
# 2319-4, pp. 17,397-8). ‘The powers confarred 
upon Russia, und sacurcd by Jzpzn, in tha extrc- 
mely licited arcu mown us the South Lanehuris 
Ridlwy Zonc did not ot .11 present a conflict 
with Chinese sovorsignty. Wo azception could hve 
been tarun to recession of lang locse by China of 
this Zone te Russia, end through Russja to Jonin. 
It would hive becn un cxere4sc cf sovursignty 
und not u conflict with scvervignty. Tat the 
noginul severeignty of Chine aus rorcittcd to 
subsist when the tgroenent with Russin wae padt, 
doug net cake the righta whick Chint conferrca 
cn Russic "conflict" with the sovercignty of 
Chins; thoy were, on the contriry, durived 


frox the sov-reignty cf Chine. 


Nor is it pagaiblo to imagino thut tho 
propinquity, und the ceonomio und strategio im- 
portunes of Lunchuriu to Jupen confiiot with 
the local sovareianty. Thoy mudo it moro pos- 


gible thit Japun night ba obliged to resort to 


Byvery cect of scif-deftnse Lust davend 
for its justification cn the jenortence ef the 
inturcats te be dufcndud, cn the inominence of 
ths dunger, und on the necessity cf the ict, 
Jup.Ocse jntercet in bunchurit war comnnding; 
her territory wos ccntiguous, ond Jupan could 
not depend wholly upon the loc4l forec. Her 
*spuci.}] positicn" ig ut once cppurent. It did 
not give her, nor wes it cussortcd to give her, 


& general ind vuxatious right cf intervention in 


the sdministrution of the country. Hut it cer- 
tulnly crested n position.in which shc hzd to 
dcfend hersclf with uncormon encrgy cguinst 


militury uttuck, 


Tha Report stutte: - 

"This sumoiry of J -pen's rights in 
Manchurit shows clorrly the axceptioncl chi r.e- 
tur of. the politie.}, ceenceic und leg.] mlu- 
tions crectcd betwuecn tht country nd Chinu in 
Menchuric. There is probibly nowhere in tha world 
un CX: ct pirella)] tc this sjtu.ticn, no axzcple of 
u ccCuntry enjoying in the tcrritory of a ncigh- 
bouring Stutc such extensive ccencuie ind d- 


ministrative privileges." {p. 30). 


42,541 


sslf protection by evants in Menchuris than she would 
be if Manchuria wcre on the othcr side of tho vorld. 
But this wea no restricticn cn tho sovertgnty cf the 
region; it was only a remote liahility to en occur- 
rence to which every state is subject, aven the strongest, 
The sovereignty cf the United Stctcs wos not impeired by 
the Caroline Casc. 

The "speciol positicn" of Japan rcsulted in 
Jacan's accomplissment, in apite of meny cubarresments, 
of a sreat work cf civilization in Manchuria. The 
prosperity of Menchuria was no aoubt due aga the Report 
says, in no small ccasure to the influx of 9 herd-work- 
ing and ploin-living Chinese population. This can not 
he ascribed to an officizl Chinese policy of cnigration. 
The phenomenon wcs simply end solcly due to tne attrac- 


tivenesa of hanchuric to the Chinese farmer. and 


Manchurin wee attractive, not b:-casusd it wos woll- 
Manchurin wee attractive, serene 


enverned. but hrenuso. cwine te the tresence of Japan 
enverned. but heenusa, cwine te the tresence of sapon, 
4t «aa freer from the scourrs of civil war Tha Chincsc, 
At wns freer from the gcourrt: 2i ziris <rt 

as'is well known, and as is pointcd out in the Acport, 


ore higtly cdaptable tc envirerrent cnd arc destitute of 


ony strong national feclin:,. Their connection, if eny, 
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China is a motter of sucial and family santiment. It 
implies na political attachment whatever. “The tiea", 
cs the keport ovserves (p. 125), "between kanohuria and 
The fest of China remuin chiefly reaial ond social", 
4.e., they ure not political. They ore “rooial 2nd 

6| 80clal ratte: than economic" (p- 123), 

} á. Tha Lytton hoport states: “The porsistcnt 
$, cssiults cf Chung Tsc-lin on the position of the Ohincse 
9, Zustern Pullwcy in Manchuria, ond his disregard of cer- 
to! tzin rigr.ts clzimed by Japan, show that in Manchuria a 


tl! fcrword policy" had already baon adoptod before thc 


12| union with thu Notion:liats, However, cfter thc un‘on, 


| kaachuria w2a opened to well-orgenized ond systomatic 
Eucuintaong propaganda. In ita offioicl party pub- 
licetions znd numerous affiliated organs, it never 
ecnacd to insist on tho primary importence of tho ro- 

ig} covery of lost sovercign rights, cnd cbolition of un- 

iy} Cqual trectics, and the wickednesa of impuriclisn. 

x! Such propsgcnda was bound to mke a profound inpression 

aj in Manchuria, whera the roclity cf forcign intcrests, 


22) courts, pclico, guards or soldiars on Chinosa 
33 
a1 


23 


bundred dclegztca fron virious rta of Lanchuris in 


ittond-=nco. The possibility of liquidating tha Jzp:noae 
pesition in Manchuriz= was discussed, the recovery cf the 
South Menchuria Railysy being included in the resolutiona 
adoptcd, Ar the sore tinc, the U.S.S.R., and her citizcna 
suffered froe aimilar tendcencios, while the White kus- 
sivosa, although they had oo sovereign rights of excep- i 
tional priviloges to surrender, wcre subjeactod to humil- | 
iction and ill-treztment." (Ex, # 57, pD. 30-31: See also 
Ex. 7 2386, # 2387, # 2388, # 25}1, #2389, # 2390, J 2501 
etc.) 

The only infcronea that con ba drawn from the 
| nbove stctoment of facts ia that Chinesa pursund tho 
doliberate policy cf violation and ropudiation of troctias 


“nd cther engigencnta with 2 fixed intention to ennini~ 


ni l-tc Jarzresa rights in Kanchurda. ùs ezrly ca 21 July, 


iat 1631, tho Jzpaneac Fremier wee pointing out the serious 


| 
13| results which would bo licble to follow from tho c-nduct 
| 


W! of the cfficicls in Manchuria (Ex. # 2392, pp. 19,195-7) 
MN) and sc for frum being impellad by trzdo depression or 


cilitary 


aoil, was apparent. Through the Nationalist school- 
books party propoganda cntercd the schoola. 4ss0cia- 
tions such as the Lianing Feople's Foreign Policy 
association made their appearance. They stimulated 
end intensified the nationalist santiment and cerried 
on an anti-Japanese agitation. Pressure was bravght to 
bcar on Chinese house-owners and landlords to raise the 
rents of Japanese and Korean tenants, or to refusc ro- 
ncwal of rent contracts. Korean settlers were sub- 
jcetead to systcematia persecution. Various orders and 
instructions of an anti-Japanesco nature ware issuod. 
Cases of friction accumulated, and dangerous tension 
developed. The Kuomintang Party headquarters in the 
Provincial capitals were established in March, 1931, 
and subsequently branch organizations were set up in 
the other towns and districts. Party organizaticns 
from China came North in increasing numbera. Tho Jap- 
ancse complained that the onti-Jupanese agitation was 
Antonsified every day. In spril, 1931, a five day's 
conference under the auspices of tha People's Foreign 


Folicy Association was held at Mukden, with over thrio 


and politic 1 discontonts to initizto 2 "pesicive 
policy", thcy undoaycurod by all means to lessen tho 
tension. In spite of these efforts, the aggressiva 


attituda cf the Chincsa continuad unabsted (SHILSH..Ra 
p. 1,353). 
Tho attitude of aggrcsaivanass on tha part 


of the Chinose, ard not the resucption of a “positive 


policy" on tha part of Japan, as is allagad by tho 
“Prosocution, oxplaina the state of tansion which oxistod 
in Manchuria. Many other instances of the insolence and 
truculenco prevailing in General Chang Hsueh~liang's army 
in Mukden were given by testimonies of ISHIHARA (Ea. 
# 2584-4, pp. 22,109-11; pe 22,147) KATSKURA (pe 18,687) 


acd many others including prosecution witnesses, such as 
TANAKA (p. 1,958, pe 2,092) and MORISHIMA (p, 3,028). | 
Tre paramount nacessity of avoiding tha smallcat act | 
which night explode the inflamable atmosphere should be 


apparent to overyona wro followed the march of ovcnta 


ard realized tho growing aggressivcnass of the Chinese | 


àuscribed even in the above reforences from the sercan 


42,546 


Secticn 3, Rofutaticn of Prosecution's Siemation. 


rade repoatcd raids on thc railway zone. Ina lorge 


Rcforring to the prosecut 7 
E P cution'a allegation in number of casas they have cut telcgraph lines and com- 


its sumzation on "the conspiracy of obtaining control of mitted other acts of ravage Their lowlass activity 
A . 
tenchuriea" (Pros. Doc. D., Fart 1), t 
1 Fa ), tho following ees | on an cxtended scala has, however, tren effectivsly 
aro madet 
| chockcd by Japanese railway guards, and general security 


1 Thc prosecution cites the Tre - 
. P Teaty of Forts hos been nainteinod for civilian residents in an@ around 


3| mouth of Scptember Sth, 1605, aa if to maintain that the railway zona. Tha efficiency of such guards will 


a Japan should have withdrawn her Failwey guarda camplotoly 


bo cade all the more significant by a comparison of the 


and simultaneous) t J 
y at the tino of the Pussian withdrawal conäitions prevailing in the railway zcne with those 
from Manchuria (D-5). In reply, it will be sufficient 
prevailing in the districts remote from the railway. 
11 | to quote HANDURA'a explanation given at tho nocting of 
z The withdrawal of railway guards from tha zene of tha 
12| Novomber 29th, 1921, of tho washington Confaronce as 


Scuth Manchurian Ratlway would leave those districts at 
follosss; “The maintenance of troops along tha South 


Niy 
| Manchurian Railway stands on a diffurent footing. This 


ia conceded and rccoprized by China undor tha Treaty of will there provail as in remote corners of Lanchuria. 


| Feking o? 1905 (additional darceront, art, II). It is |In such a situation it is not possible for Jaran to forago 


the mercy of bandits, end tha sana conditions of unrest | 
| 
| 


cf absolutc necossity undor the cxiating atata the right or rather the duty, of maintaining railwny 


B ef affairs in Manchurio - - a region which haa bean made fusrds in Manchuria, whose presence is duly reccegnized by 
1 : n 
rotorious by tht prasence cf Japanosa troopa, tkoso Treoty" (Zx. f 2319-B, pp. 1?,4C:-1). 


bandits have 
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THE FHISIDiNT: wW: wil) reeess for fifteen 


our trcopa and policc in somu psrts of Chinn is sulaly 


due to our instinct for self-prctection. It is admit- 


‘ AG, a pecans wns 
Rec ea ke CL rp a eee eta EE tedly a costly ent thanklzaa urdertuking to maintain 


A roced- S 
yarun TENOica Cen nE SY cur troop. and poliog in a forcign lend. wa should 


ene ONS ESC ronca only ba too gled to be ralievad f that Tosponsitiiity, 


if the efficiont system of protection and contra] ovcr 


LAOH : y : The Intcrnetidnol 
Shee a4 = our nationals resident in China were in operation. In 


send eg ype p : ast is new risum d. 
aon trit de Gee Cet Sea thia connection, I can only repeat the aignificant fuct 


-ii T. ChAMCTO. 
e t aT that there exists a state of affeirs in China, which, 


a) YAW TG: a further stated at the 
ci OKAMGTG: HANLAR i avort from the question of Treaty right, rendors noces— 


sary tho presence of forcign troops in the very capitel 


of China.,..The fact pointed out by the Chinese Delega-ion 


meeting cf L-ecet«er 7th, 1921, os follows: “ I should 


stir oll frankness that the stationing of 


that Russia haa withdrawn ner troops frcm Manchuric ap- 
parently rofera ta tha condition of things cractad by 
tho oxisting anoralous situation in Russia. It doea not 


prove that Russia has definitcly agread to the with- 


drawal of her trecpa as is aontomplated in the Sino- 
Japaness acgrecizent of 1995. That That _agrecrent also provides also provid 


thet when trenaiility shall hava bean re-oat< blished in 


Lenchurda_an z d>n) h a i 
diny fyll pratocticn to the lives ard g 


property of fersirnera, 
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Jupan will withdrew her railway guards simultanoously 
with Russia, . . . e ds for the contontion that China 
should be given an opportunity of proving her ability 
to maintain pence and order in Manchuria, tho reply 
is obvious: Jopanese interests and Japanese socurity 
ars watters of such importance that she (Japan) can- 
not afford to take obvious risks. By taking such 
chances as are auggcsted ws should do no good either 
to China or to ourselves." (Ex. # 2319-D, pp.i?,413-5) 

Tnu prosecuticn refcrs to tho Lytton Repert 
which said: "But, though the persone] armies of local 
generals and tho pravalence or bandit. hordes through- 
out tho country ney disturb the intcrnal peace of the 
country, they ere no longer a menace to the authority 
of the Central Govornzent as such. Thero is, howsvcr, 
& mcnaco of this kind from anothor source ~ - namoly, 
Coonunism" (pp. 16,693-4), and asserts! “It would, 
therefore, be capeet-d that banditry would hava 
prcgrcasive'y disayp-arod" (2-12). What an op- 
ticistic assertion! Evin if tanditry was not a monaco 


ta tha Naticnel Gavirnscnt of China, 
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side the Trcuty. In our submission, China, by becoming | 
the object of tho Tre:ty, bza incurred greater res- 
jeosibility then the contreoting pertios. 

‘de believe it is unnecassary to dwell upon in- 
nuserable inst.nces of China's disregard of this res- 
ponaibility or her utter dneapability to bear such res- 
ponsibility, the defecta which tha contracting parties 
àle rot feresee at the tine of the Washington Conforencs, 
Their optimiam is apparent in the 9th Hosolution of the 
Corfernace which reads: ‘whereas the Fowars attending 
this Conference hava been deeply impressed with tha 
severe strain on the publio rovonue of China through 
the maintenance in various parts of tha country, of 
military forces, oxceasivo in numbor and controlled by 
the cilitary ehiefa cf tho provincas without acordina- 
tion; and wherees the continued maintenance of these 
forces appaara to be cainly responsible for Ohina's 
presert unsettled political aanditions, sa : « It is 
resolved: Trat thia Conforence oxpress to China thu 


earnest hopo that i:nediate and effcotive atcps aay ba 


token by tho Chincac 


2 


3 


9 
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t wos aortsinly c great nchzec to the lives and pro- 
perty of foreign rcsič nts., Juan could not afford to 
ake such obvious risks as to loove her cne million 
{tizans (800,00C Koreans ond 230,000 Jopanesa - sce 
>10) in tha handa of either bandits or comtunists znd 
Wait for the millennium which the prosecution nlleses. 

£. According to the provisions of Article I 
jend of Porcgraph I, Article III cf the Nine Fower Treaty, 
Crina ia cxcluded from the agrecments therein mentioncd. 
fit is, however, evident that such exclusion does nct recn 
nn international permission of China's liberty to ect 


contrary ta the principle of equal opportunity and open 


4jdocr which is the sola basis of tho said agraencnts, It 


22y be suid thet China is the object of the Tresty so 
fer es the abovementioned frovisions are concerned, 


While she is one of the ccntracting parties in cthor 


pane of the Treaty, As the objzct of tha Treaty, she 


pust respond qqually cnd openly to all the contracting 
[parties cnd must not giva an cdvcntage or discdvantcge 
Inot only to eny of tho eccntrecting partias but to any 


aower or Fawers out 
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| Government to reduce the cforesuid wilitcry forces | 


| and expenditures" (Ex. # 2330-4, pp. 17, 488-9). 
China has never reduced one single soldicr since than, 
in cecordcence with tha purport of this rasolution. 

Not cnly the insidious and discriminating 
methods used by China against Japan, but the giving- 
awey of Guter Hongolic to tha Soviet influence and the 
Catzblishnent of the Communistio Govarnmént within the 
heart of Chinn, were faots grave anough te upsat the 
foundation of the Nine-Fower Treaty, -nd aufficicnt en- 
cugh to cuse ita cancollstion, should Japon heve wished 
to do so. But Japon 2t that tine wna raluotent to teke 
suoh a drastio atcp, beceuse sho wos also optimistic in 
believing thet the aitu=tion would he improvad by her 
friendshio policy (SHIDERAYA, p» 1,350, p. 1,353; 
SHTRATOAT, p. 35,057-8). On the othor hand, it was 
only natural for har to adapt herself to ecircumstancaa 
and deal with China, the object of the Treaty, ac- 
cording to the attitude of the latter, who maintained 
that tho disorinination by the Chinese betwean one 


country and tha other, in spite of 


the Nine-Fowor Troaty, was nobody's business but her | 
own (Ex. 7 57, pp. 2¢,931-2). l 

In thia connecticn, we wish to qucte aa] 
Temark: 'alzost ail theorists agrea that to many treatiss 
the tacit condition rebua asic stantibua is attached; they 
aars concluded in and bv reason of special circumstances, 
and wien these circumstances disappear there arisca a 


rigtt to have them rescinded . .. « But the cugstion 


wore implied, or weie contenplated, not as exziavent or 
Possible, but as essertiai" (International Law, 1920, Vol. 
I, pp. 296-6), If the object of a treaty ia as unstable 
and indeterminate aa Chira, we aubnoit that the troaty 
must ba conatrued on the basis of tha changing condition 
of ita object. To axerciae the right of rescision ia en- 
tirsly a different quastion. 
It is trua that zrticle VII cf the Nine- 

Feaur Treaty provides that there shall be full and frank 
co=aurication betwoen thu contracting Powera whenevar 


a situation arises which in tho 


onir eriges wien tbere is diffcrence na to what 3 
| 
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j. We do not think it necessary here to | 


refute each of the allegrtions rentioned in the 


section entitled "The Situation Prior to the 
Mukden Incident" (D-3 to D-14) of the prosecu- 
tion's sumration. Section l, Appendix A of the 
Indictment does not charge any Jepanese Govern- 
vent thich held power prior to December 13th, 


1931, with conspiracy or with any other crime 


and, therefore, it is useless to appraise the 


pelicies of such Governments at this stage. 


fe shall only point out a contradiction between 
prosecution's statement in D-14 and that in 
D-15, the former saying that TANAKA's “Positive 
Policy" rested upon military force with respect 
to Manchuria while the latter says that the 
Kwantung Army had become dissatisfied with the 
TANAKA policy of collatoration. Furthermore, 
the allegation that "the killing of Chang Tso- 
lin grew out of the program of the Kwantung 
Army" (D-15) has no foundation on evidence. As 
admittec by the prosecution, it is only an infer- 
ence and shows no connection with the accused. 
Even the prosecution witness OKADA testified 
that he entertained trust and confidence in the 


lenders of the army, but deemed only the conduct 


42,555 


opinion of gny ore of them involves the application 

cf tha stipulstion of the Treaty, but it is also true 
thet DEBUCHI, Japanese Ambassador to the Unitad States, 
received en information from the American Govarnnent 
authorities that they had not the slizhtest intention 

of raking c protest or convoking a Nine-Fower conforence, 
evsn in the avent of Jayenosc recognition of Lunchukuo 
(Bx. # <41, pp. 2,985-6), Besides, it ia a fact th-t 

no such conforence woa oonvoned by any of the contracting 
Tewers, including China, until ss lete aa tiovember, 1937. 
Frior to and during tle time of the ao-called Ernnchurian 
Incidont, Japon wea co-opersting with th3 Laegue of 
Netionsa, supplying all the necesscry informetion end al- 
ways pertiaipoting in the debctes and discussions with 
other Fowars (SHIDEBARA, p. 23,657), Tria is indeed the 
clear evidence thet Jcpan had no irtcntion to brenk or 
infringe any pravisiona of the Wine-Powor Treaty 2s well 
as any of tra trectios enumerated b tho prosecution 

(D-5 tc 7), mt wished only to ncet the situction in 
accordance with the spirit of clousul. rebus sic 


stcnotibus. 


62,557 


ofr Vary iew ycung officers as unfortunate and ycune officers as unfortunatc and = 
unccsir-bie (Pago 1,904). } 
= | 

Mr, Brooks will continus tha reading. 

THE PRESIDENT: Captein Brooks. 

LR. BROOKS: PART II THE MUKDEN INCIDENT AND 
ITS _APTEKMATH 

l. The prosccution clleres that the "“con- 
spirrtors" uscd the next tuo years (eftcr the dornfell 
of thc TANAKA Crbinct) to plot, plen end egitate for 
the next step in their conspirncy anc that plotting ond 
plenning involve ceny of the same people who were later 
Ainvolvec in the Mukden Incident (D-17), It is allcgcà 
further thet Gen rel TATEXAWA wes the londer of the seid 
conspirecy in the General Staff, on the basis. of hcersay 
evicence of TANAKA, Ryukichi, who hes rcvcelcée hioscif 
es nothing nore thrn t gossip-conger (D-18). As his 
cischicvous allegrtions will be rcfuted later by cech 
recuse? conecracé, we shell not ¿cal vith thiu hore. 

We wish hovcver, to point out thc frllecy 
of OKAWA's stetcrcnts in thc Tokyo District Gourt, quote 
by the prasccution in D-22 to 25, His asscrtion that 
“Mr jor Guncrel TATEKAWA was | 


42,558 


then Chi f af the Sccon’ Deorrtucat" was not truc 
(Exhibit #2177-A, page 15,581) any norc thon that 

"the crusc of the October Incidcnt is related to the 
Menechorian Incident thich was sterted by the cestruction 
of the South Menchuria Reilvey line at Liu-t'ien-kou 
on September 18, 1931. The erbinet et that tire: wes 
the SHIDESARA interim Cobinct pene it hrd no dcfinitc 
policy” (pagc 15,565). TATEKAWA wrs then the Chicf 

of the First Depertrint of the Gemrel Stoff (Exhibit 
#2495, prec 19,424) rnd the Cebinct wes hirded by 
Presicr WaKATSUKI et the time of Liu~t'iau-Kuo (lukden) 
Incidunt rne the Octobcr Incidint. OKAWA statcd 
further thet he ers told from hurrsry that "the upper 
cirss of the arcy ues burnince with inaignation et the 
Dict", that WINOMIYA ene TATEKAWA vcrc rlso indignant 
ead that UGAKI's intention "aoppcercd to be the gece 
(pegcs 15,581-2), in spite of his nsscrtions thet 
“even in the Japenese Arry, high-ranking officers co 


not rcadily express such opinion" (prge 15,579), that 


"nat only was the policy of the Cabin.t so, but the 


military leaders, too, had no definite icces" (Page X9 


and thet the March Incident was crlled off, not beenust 


f 
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Hinistry discussed Manchurian-ticnyolian problems 
with officials of the S.I.R., at which meeting 
MIKAKT stated the need for increasing army divi- 
Siors in Korea. The prosecution then says: 

"In view of tha character of his audience and 
the nature of the problem under discussion, the 
staterent is subject ta only one inference or 
interpretation: that INAKI and the War Ministry 


favored military action in Manchuria". 


Anycne who gives even a cursory glance at 
Ex. #2202-A will realize that the luncheon party 
of the arry authorities and the S.M.R. officials 
toek place at noon on June 30th, 1931, at the 
far Minister's official residence, while the 
statement of MINAMI referring to the divisional 
strength in Korea was made to the public after 
an unofficial Military Councillors! conference 
at a different time on the same day (cf. NN-5). 
There 1s no connection at all between the lunch- 
eon porty and “INMAMI's statement "in order to 
avoid unnecessary anxieties on the part of the 


local people", except that the two events were 


reported in the same newspaper. If the character 


of hia audience was nothing but press correspon- 


the fear of being discovered, but “because of 
General UGAKI's opinion" (p. 15,582). In our 
submission, such contradictory statements of a 


crazy ideologist have no probative value. 


The alleged complicity of TATEKAMA, NINO- 
MIYA or KOISO in the March Incident was nothing 
but the product of imagination or boastful talk- 
ing by OKAWA and others to impress people and 
build up their own importance, a fact which was 
clearly disclosed in a lecture given by the 
Tokyo Provost Marshal to his subordinates in 
August, 1931, which reads as follows: "It seems 
to me that the reason, why said tendency absorbs 
the attention of young officers, lies in the mis- 
taken supposition that their activities are lead 
by higher authorities of the army. Not only, 
however, is that not a fact, but the War Minis- 
ter 1s firmly resolved to prohibit all these 
activities within the army." (Ex. #3416, p. 32, 
B12). 


2. As an obvious example of distortion 
of facts in the prosecitiar.'s allegations, we 
call the attention of the Tribunal to D-20, where 


it is said that on July lst, 1931, the War 


J 
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dents and the nature of the proLlem was a ’'‘ear 

negation to increase any division in Korea, how 

can we arrive at the inference or interpretation 
submitted by the prosecution? 

Another distortion of facts appears in the 
statement in D-26 that the Japanese intention to 
build up the situation for the Mukden Incident "is 
further borne out by the fact that, although the 
NAKAMURA incident took place in June, its an- 
nouncement was delayed until August". KATAKURA 
testified, in this connection, that negotiations 
with China had to be carried on with definite 
and accurate evidence; otherwise there was every 
possibility of the whole matter of responsibility 
being evaded or rubbed out by one way or another 
(p. 18,886). It is a matter of common sense that 
no announcement could have been made without pro- 
per investigation. Furthermore, ISHIHARA testi- 
fied that the army policy was not to take any 
steps in regard to cases of Chinese atrocity ag- 
ainst the Japanese, but since NAKAMURA was a mili- 
tary officer, the army was forced to conduct an 
investigation (pp. 22,167-8) and that the army 
took an extremely cool attitude concerning this 


case though the Japanese residents in Manchuria 


“were generally in a state of excItement (pp. 27, ~ 


——209-2) .-- 

3. The Japenese Army in 'fi.ichuria before 
18 Septemcter, in view of its mu:h inferior 
strengch faced as 1t was iy very superior forces 
provided with a vast supply of material including 
aercpianes, reserve munitions and a great arsanal, 
raturelly ka? to provide for the event of some 
steurrence cr a Chinese attazk obliging it to 
tase isceciate steps to prevent itself from being 
overwhelmed ay a zare numerovs udversary, That 
the Japanese Army had plens f: > dealing with such 
a situation fs true and it woule have been 9 gross 
dercliction of duty 1f it hed st. Every pussible 
combination had beer minutely wcrked out, so as 
to make the execution of their plan for defente 
almost autozatic. And although a certain amourt 
cf initistive nad to be left ta those who were cn 
the spot in any given conjuncture, the main ob- 
jective in case of ony attack w:re generally 
foreseen and well kncwn. It wat, therefore, per- 
fectly natural that after the ax12.osion on the 
railway line and the firing of tie first. shots,- 
tne wora of Chinese soldiery - tha plan was "put 


into operation aith swiftness and precision." 
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To point out an obvious mistake in the rea- 
soning af tre presscution, the testimeny of OYAMA, 
who reported chat the dead Chinese were on the 
east side of the ratlroad line, is asserted hy 
the prosecution as "fact sholly inconsistent 
with t22 Japanese contention" (L-29). The Jap- 
anese contention being that the patrol was fired 
upan fron the ees: side of the rallroad line 
(1-28), we cannot understand how it is inconsis- 
tent between the two Japenese statements. Bodies 
of the Chinsse rit by the return fire of the 
patrol should of course lie on the same side of 
the line es thet from which they attacked. Be- 
sides, the North Barracks, wherefrom the Chinese 
emerged and whereto they retreated, was situated 
on the east side of the line. We must alse am- 
phasize the fact that the report of OYAUA was 
rade on Septercber 23rd, 1931, after a careful 
investigation at the spot of the incident (at- 
tacked document ta Ex. #2423, pp. 19,620-8) and 
is, therefore, much tetter evidence than hear- 
say testimonies, such as that of POWELL, KIDO, 
EAYASEI, CKADA and TANAKA, cited by the Prosecu- 
tion (L-29 and L-33). These testimonies, toge- 


tner aith the prosecution's allegations concern- 


(Ex. #57, p. 71). | 


Tna Lytton heport, relied upon by the prose- 


cution in D-28 and 32, draws a contrest between 
the preparation of this emergency plan, a most 
legitimate and necessary measure of seaurity, 
and the absence on the Chinese side of any plan 
“of attacking tha Japanese troops, or of andan- 
gering the lives or property of Japanese nation- 
als at this particular time or place." (p. 71.) 
However, the Commission's statement that "the 
Chinese made no concerted or authorized attack 
on the Japanese fcrces," shows that they do not 


discard the hypothesis of a Chinese attack, but 


would limit its bearing on the case by refusing 

to call it "concerted" or “authorizad". Accord- 
ng to the Report. the attack might ba the work 

of soldiery acting on their own initiative and 


without orders from their superiors. In conse- 


quence, the Japanese emergency plan was automatic- 
ally put in motion long before such questions, 

as the extent of the damage could ever be dis- 
cussed or discovered since fighting was in pro- 


gress. 


42,565 


ing the Fushun Conpany's case (0-29), TATEKAYA's 


trip to Marcaria (D-25), MORISHIMA's talk with 
tn2 Kye.cung Army officers (0-36) an the pre- 
pardnez: of tne Army (3-37), will be further re- 
fated ja the surmation əf individual cases of 


the ac..1sed concerned. 


4. The prosetution agrees that when the 
Kellog--3riard Pact was signad, it was stipulat- 
ed that it did not interfere witn the right of 


self-defense, and that each naticn was to be the 


judge of that quasiion (B-10). The prosecution 
admits also that certain nations made reservations 
with regard to including in the territories which 
might he defended those of other states whose 
freedom and safety were considered essential to 
their own security (B-12). On the other hand, 
the prosecution quotes Oppenheimer who sid: 

"But elementary principles of interpretation pre- 
clude a construction which gives to a State re- 
sorting to an alleged war in self-defense the 
right of ultimate determination, with a legally 
conclusive effect, of the legality of such ac- 
tion" (3-14), but what do thase elementary prin- 


ciples of interpretation mean? Do they mean 


the same thought as the Nuremberg judgement 
which ruled: “But whether acticn taken under 
the claiu of self-defense was in fact aggras- 
sive or defensive must ultimately Se subject 

to investigation and :djudicated 1f ir.ternation- 
al law is ever tobe enforced" (B-13)? This 
thought is evidently in contradiction of the 
speech of pril 28%h, 1928, and the note of 
June z3rd, 1928, both of the Unitsd States Sec- 
retary of the State who stated: "Lvery nation 
is free at all t'wos and regardless of treaty 
provisions to defend its territory from attack 
or invasion and it alone is competent to decide 
whether circumstances require recourse to war 
in self-defense" (B-10). It is acknowledged 

by the prosecution that all the nations accept- 
ed the treaty on the faith of such reservations 


as to self-defense (B-10). 


The letters of Sir Austin Chamberlain to 


the American diplomatic representatives in Lon- 


don, dated May 19th ond July 18th, 1928, observed 


in the first: "It must be clcarly understood 
that His Majesty's Government in Great Britain 


accept the new treaty upon the distinct under- 
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mittcd that ane Ocoee suthoritics at the time 
of the Mukden Incident had reasonnble grounds 
for their belief that they were the sole compe- 
tent judge in deciding when circumstances necces- 
sitated recourse to a direct action for the pro- 
tection of Japan's rights in Manchuria and for 
their belief that no one except the officers on 
the spot could possibly be qualified to judge 
whether or not the action undertaken by the Jap- 
enese Arty was a measure of self-defense (ISHI- 


HARA, p- 22,220, p. 22,226). 


It is unnecessary here to enlarge on the 
nature of the right of self-dofense. It has 
never been batter defined than by Mr. Daniel 
Webster when as Secretary of State of tha Amer- 
ican Republic, he laid down that it demanded 
for its just exerciso a case of “necessity, in- 
stant and overwhelming, allowing no choice of 
means and no instant for deliberation". With 
those conditions the Incident of 18 September 
prieisely complioa. There was thc necassity of 
mccting e great and imminent danger - an overt 
attack by members of a vastly superior force, 


capeblc, if not nipped in the bud, of driving 
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standing that it docs not prejudice their free- 


dom of action in this respect," and in the second: 
"I am entirely in accord with the views expressed 
by Mr. Kellog in his speech of the 28th April 
that the proposed treaty does not restrict or 
impair in any way the right of self-defense, as 
also with his opinion that each state alone is 


competent to decide when circumstances necessiated 


recourse to war for that purpose". The Japanese 
Government, informed of all these communications, 
also did not fail to emphasize in thair note of 
May 2éth, 1928, to the American Ambassador, that 
"the proposal of the United States is understood 
to contain nothing that would refuse to indepen- 
dont states the right of self-defense" (see also 
the Japanese Foreign Minister's Note of July 2Ath, 
1928, B~1Q). It is respectfully submitted, there- 
fore, that to uphold the contention of the prose- 
cution in this respect is to destroy the faith 

of all the contracting Powers of the Treaty, in- 


cluding Japan. 


Should the point of view of the Nuremberg 
judgmcnt have to prevail in spite of the‘explicit 


rescrvations above-mentioncd, it 4s further sub- 
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tre Janansg into thi sta. There was no cnoice of 
means -- what elsc was to be donr? There was no 
instant for deliberaticn -- the opcn attack tas 
jaunchcd upon them, Ft was unneccssary to consider 
whethsr the magnitude of the interests at stake 
warranted forcible rensurcs. For these interests were 
nothing 1css then the whole position of Japan in the 
Fer Last. 

5. It is as impossitle as it would bc ur just 
to makc Japan responsible for the furthcr events which 
supervencd after the incident. ‘fcasures of self- 
protection usually mcat no resistance end arc at once 
settled by amicable discussion between the governocrts 
concerned. If, however, they arc met by ormed 
opposition, there is no knowing how far they mcy dcvelcip 
and necessarily.so. 

It may not te ineppropriate to reca)i the 
case of Nevarinc, where e conflict wns so little 
desircd or expected that onc of th. governments 
involved described it as an “untoward cvent." The 
Tevyptian armada had come to asaist the Turks to 
suppress the revolt in Grecce; they mere feced by a 


flect of Tnrlish, French, and 


Russians, who wore bgnt on preventing them from 


doing so. In that state of tension, a chance 
shot furnished the spark that produced the con- 
flict. The result destroyed the Egyptian fleet 
and Turkish hopes, and set the seal on the inde-. 
pendence of Greece. Yet it began in mere self- 
deferec -- the return of fire. This illustrates 
how impossible it is to lixit the conseauences 


of self-defensive measures. 


The opcratians which followed the event of 
the night of 18 Septcmber were measurcs taken 
by Commander HONJO due to military necessity 
and were ebsolutely essential for the fulfilment 
of the task of protection which was incumbent 
on him. in view of the great local superiority 
of the Chinase. These operations had no rela- 
tion to anything but self-defence, and the Jap- 
anese did not consider either their necessity or 
their appropriateness to be the subject of dis- 
pute. Furthermore, the authority of the Command- 
er to take such measures was given by the Kwan- 
tung Army Heedquarters Regulations of April lìth, 


1919 (Ex. #2415, pp. 19,554-5). 
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diplcmatic relations (MOKISHIMA, pa. 2,104-5),. 
They conferred together as to how the Incident 
could be settled (SHIDEHARA, nn. 1,393-4). The 
Council of the League of Nations, in its resolu- 
tion af September 30th, 1931, was convinced that 
both governments were “anxious to avcid taking- 
any action which might disturb the peace and 

good understanding betwen the two rations". On 
Noverber 2lst, the Japanese represertatives to 
the league proposed that a Commissicr of Inquiry 
should be sent to the spot, which proposal was 
subsequently welcomed by all Members af the Coun- 
cil (Ex. #57, pn. §-€). The United States Gov- 
ernment referred to China and Japar cnly as "dis- 
putants" and wanted to “avoid any danger of em- 
barrassing the League in the course ta which it 


was committed" (Ex. #926, p. 7,357). 


All the above evidence show that neither 
Crira nor Japan nor the League of Natfons nor 
the United States considered the events on and 
after the 26th September as a war, whether de- 
clared or undeclared, but merely a “dispute" 
shich tre parties concerned were Enxious to set- 


the as scon as possible. Needless to say, the 


The pros:cution reletcs st considvrabic 
length (D-38 to 52) the cnsuing operations undertaken 
suuscquently to 18 Scptcober with r vicw to effectively 
cnsuring the srfcty of Jepancsc lives and propcrty. 

The Gcfense will not here enter into the nucoroua" 
points of cctail cxecpt for p few observations of a 
gencral naturc. 

é. It is naked by the proscgution whether 
uncer the Haguc Convention III in 1907, Hcletive to 
the Oocning of Hostilities, "were the attecks without 
noticc or warning on Mukden, Changchun end Kirin on 
Sı ptember 18th, 1931,....lavful nets?" (pege 421). 
In our submission, thcy wcre lewful ane quite siriler 
to the Sibceripn cxpccition by the allicd forecs in 
1918 (Exhibit w 57, page 34, Exhibit #2319-F, page 
17,423), to the bombardncint of Nanking by British rnè 
Auericen enrships in 1927 (SHIDEHAKA, pngcs 1,349-50) 
rn! to the raids by Sovict troops ncross tha Manchurian 
bordcr in 1929 (Exhibit #57, pret 36). 

During the period of the so-called Manchurian 


Incicent, Chine and Jeprn never severed 


Hague Convention III does not apply where no 
enimus belliegerendi can be found either in the 
parties concerned or in the objective views of 
bystanders. It is obviously impossible to give 
a notice or warning unless one has the inten- 


tion to create a state of war. 


7. It is alleged by the prosecution that 
the Japanese reservation to the resolution of 
the League of Nations under date of December 
10th, 1931, was "immediately seized upon as a 
pretext for action in furtherance of the con- 
spiracy" (D-43). Paragraph 2 of the said reso- 
lution provides: "the two Parties undertake to 
adopt all measures necessary to avoid any further 
aggravation of the situation and ta refrain from 
any initiative which may lead to further fighting 
and loss of life" (Ex. #57, Deb.) 
Prior to this, the Chinese “inister for Foreign 
Affairs offered to withdraw the Chinese troops 
from Cij;inchow, while conversations were initiat- 
ed between Harshal Chang lisuch-liang and the 
Japanese Charge d‘Affairs at Peiping to the 
same effect (Ex. #57, pp- 77-78) and the Japan- 
ese War 'Ninister HINAMI reported to the Frivy 


Ccuncil on Decerber 9th, 1931, that there was 

no necessity for any strong offensive action, 
becanse 1f Japan so deranded, the Chinese would 
evacuate (Ex. #2205-A, p. 15,765). However, 

on the next day the WAKATSUKI Cabinet resigned 
and the subsequent change of policy hy the INUKAI 
Catinet resulted in the offensive towards Chin- 
chow. hy did such a change of policy take 
Place? Because le Chinese did not observe the 
Provisions of the said resolution, notwithstand- 
ing the faithful execution thereof by the Japan- 


ese. 


Even the Lytton Commission found that "the 
districts evacuated by the Japanese were re-occu- 
pied by the Chinese troops, and this fact was 
widely advertised. Chinese morale was slight- 
ly raised; and the activities of irregular forces 
and Landits increased. Profiting by the winter 
seascn, they crcssed the frozen Liao River at 
many points and rafded the country around Mukden. 


The Japanese military authorities realized that, 


éven to maintain their existing positions, rein- 
fercem.nts would te necessary" (kx. #57, Da 77). 


The optimistic view of MINAMI that the Chinese 
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the prosecution, wry shcuid they :ravz left such 
key positior of the Supreme Command at this 


most crucial tire? (Ex. #2408, p. 19,424). 


&. The prosecution contends "that all wars 
charged ir this Indictmert were illegal because 
(a) they were ccomrenced without the warning re- 
quired ty the Eserue Conventicn III of 19€7, and 
the killirg both of soldiers and civilians which 
took place at their ccmmencerent was treacherous 
within the meaning of *rticle 24 of Convention 
IV, and (b) because they were contrary to the 
Pact of Paris and other treaties applicable in 
each case" (B-23). The fact that Japan cocperat- 
ed fully with the League of Nations until her 
withdranal in March, 1933, and particularly 
that she herself proposed to the League to dis- 
patch n Commission of Enquiry to the spot, is 
ecnclusive evidence that she hed no intention 
of bruaking either the provisions of the Hapuu 
Co..wention or the Pact of Paris or any other 
treaty applicablc to the Sino-Japanese dispute. 
There is no doubt thet full and frank communi- 
cation bet. en tni Contracting Powers concerned 


WAS Carricd on ir accurdance with the orovisions 
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army vould withdraw in the same vay as the Jap- 
anese army did on November 29th (ditto) was en- 
tirely betrayed by the Chinese insincerity. The 
circumstances, admitted by several members cf 
the League Council, did ectually arise, “causing 
danger to Japanese lives and property"; and in 
such an emergency it was “inevitable that Japan- 
ese forces in the neighbourtood should take ac- 
tion" (ditto). The removal of "the menace of 
the Chinese concentration at Chinchow" and the 
subsequent actions “against the activity of tan- 
dits and lawless elements rampart in various 
parts of Wanchuria" (ditto) were then natural 
results of such inevitable circumstances, where- 
by no breach of undertaking or assurance was 
brought about on the part of Japan. 

The fact that the wholesale change of per- 
sonnel was made not only in the Government Lut 
olso in the General Staff during December, 1931, 
and January, 1932, 4s the best evidence thet 
there could have been no conspiracy either to 
instigate or to further. If FINOXIYA, Vice- 
Chicf of the General Staff, and TATERAY‘A, Chief 
of the First Department of the General Staff, 


had been such arch-conspireturs, es alleged ty 


of Article VII of the Mine Foner Ireaty (Cx. g 
3260, p. 29,698). 


Even the fect thet Japan withdrew from tie 
Liaguc of Natians in accordance with the provi- 
stons of Article 1, Paragraph 3, cf the Covenant 
(Ex. #65, pp. 17,259-61) shoxs her compliance 
with all the necessary preecdure provided for 
in the Covenant, Mexico gave notice of her with- 
drawal on feccmber 29th, 1952, and Japan follow- 
ed suit on larch 27th, 1933. steccrding to the 
Imperial Rescript issued on that day, it 1s said: 
"Now relative to newly arisen Manchukuo, our Lm- 
pire deems it essential to respect the indepen- 
dence of the new state ard to cncourage its health; 
devclopment, in order that the sources of evil 
in the Far E st may be eradicated and thus form 
a foundation for world peace. Unfortunately, 
however, there cxists a «ide divergence of vicw 
in this regard Ectween Our Erpire and the League 
of Nations, rnd it has devolved upon us to cause 
Our envernment to take, upon mature deliberi- 
tion, the nmeccssary steps jor our withdrawl 
from the Learuc" (kx. 42427, pp. 19,700-1). 


In our submission, åt is within tt soverien 


right of en indeperaent country to act as she 
did in the course of the Sino-Japanese dispute 


since 1931 and, thereforc, no breach of inter- 


rational law was committed thereby. 


ZI T III. CUESTICNS OF MANKCHUKUO. 


Sistien 1. Independence of Manchukuo. 


1. The prosecution quotes the statement 
in the Lytton Report (p. 97) that nothing was 


evor heard of the independence of Manchuria 


Lcfcre Sentember, 1931 (L-56). We have already 


explained, however, that Manchuria has always 
constituted a special territory, geographically 
anc historically distinct from China Proper. 

It constituted a separete crown domain; there 
vas nO power in the Hepublic or its officers to 
fnmex it to China Proper, and tts independence 
was at least twice proclaimed by Chang Tso-lin, 
as the k.port itself acknowledges. The oppres- 
sive misgovernment of thet ruler, and still more, 
that of his son, Generel Chang Hsueh-liang, are 
natorious and are also admitted by the Report. 


At the expense of Manchuria, their ambition and 
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Cctober, 1951, was aiready on. or the leaders 
ol "Tre Trrse Eastern Frovinces Independence 
Ari: in 1927, and planned to set up Prince 
Kang, a relative of Pu-Yi, as the head of an 
indexendent l'anchuria (exhibit #2385, p. 19,152). 
The risgovernnent and extortions of Chang Tso-lin 
ena Chang Hsush-liang had longs driven the 
educated Chin2se and Ianchus to consider the 
necessity of independence. 

“When the authorities who under Gencral 
Chang “Wsuch-liang vere responsible for main- 
tenance of order in Manchuria disappeared, after 
the events of 1& September, some organization 
uas necessary to carry on the normal machinery 
cf daily life; local vigilance committees 


nere formed by local leaders, and the Japanese 


Arry we.comed their cooperation in maintaining 


peace ord order. An army is bound to do as 
little damage tu the tervitory where it is 
lacated as is rossiblc, and the preservatian of 
the reans cf civilized life was one of the first 
cares of the Japanese Army and vas accomplished 
in this way. The country had been wretchedly 
g-virred and ft 1s no wonder that its naw leaders 


aided te be fres of tha Chang regine, The 


creed induced them to embark on costly and dis- 
astrous invaaions of China, and it ia matter of 
history’ tht this led very long 220 to the cry 

of "fanchuria for the !anchurians", embodied in 
the movement knoan sa "Pæ ching Anmin" (Preserve 


the fronticrsa nnd give us peace). Fran such a 


rovenent t3 complete independence, in name na 
ell ao in fact, "as s amill stepe The exiatence 
of this movement da no supposititious figment; 
its leaders ‘cre 7:11-known; they “ere Wang 
Yune-chianz, Governor of Fengticn Province on- 
der Ching Ta0-lin, and kr. Yu Chung-han, one of 
Chang's counscliors. Both had to resign and 
cive voy to Chang's grandiose achemcs. It won 


this Yu who subacquent to the Incident of 18 


Scptember became the organizer of the Self Gov- 
ernment Guiding Board. In thia he wes not yicld- 

ing to Jppincse solicitations; he mas mercly 

carrying on his faterruoted “mark. His caac ig 


typical. 


The dcfonsc Inve citcd other independence 
movencnta of differcnt shadca “hich nrosc in the 
timc of the Chanzs. For instnnec, Chong Wad- 


pens, 70 duclarcd independenee at Taonan in 


wt dcaprend dct:rminztion to get rid of the Chang 


adrinistration mas one “hich 1a easily capable 
of developing into a movement for the proclama- 

ton of complete independence. And in this con- 
ncetion, it should .1lso be remembered that ano- 
ther movenent - - that for the Restoration of 
the Manchu Dynnsty - - is as old as the Rc pub- 
lic of China, end ms b-cn connected thrauch- 
out inn larze degree with Manchuria, once the 
cradle of tmt Dynasty and liter its own croan 
domain. 

2. Accordin? tothe Lytton Report itself, 
nll these movenients in fsvour of local, provin- 
cial and atate independence ~erc the work of 
nirsona7ea of culture and high standing vho 
were all Chinese, Manchus or longols. At Puk- 
den, it "aa Dr. Chao Hsin-po, Presidant of the 
Uvsyers Assoeintion, Yuan Chin-kei, n former 
Yice-President of the Korth Exstern Political 
Comittee under Cmng Hsuch-lisng, Yu Chung- 
hin, Vice-President of ti Committee of Peace 
and Order, General Tanng St.ih-yi, Governor of 
the Province of Fenctien. at Kirin, it vas 


General Hei Haila, Actinz Freaident of the Pro- 


vincial Gevernrernt; ^rt Harbin, it vras General 
Carne Chin-hul, Administrator of tht Special 
District. And the persons -1:0 vorked at the 
erensration of plans of the estadlishment of 
the new State “ere two Chinese, Mr. Yu Chung- 
ran and General Tsang? Shih-yi. The detniled or- 
Sanizetior of the state was frored, and the De- 
claration of Indenendence drawn up, by the prin- 
cipal men of Fenetien, Kirin, He jlungkiang, 
Jehol and the Specin) District, and ty various 
Mongolinn bannermes rho assembled ot fiukden. 
and Chinese, I*snehus and Fongola nlone com- 
prised the North-Eestern Administrative Council, 
which formed the germ of the ne Statc. 
The Cormittee for the Preservation of Order 
in the rerion of Fenztien vas established on 24 
Scsterter, and already on the 26th it “as issuing 
j declarations which contcmplated the independence 
of that province a nd of the Three FAxstern 
Frovinecs. On 26 Scpterber General Hai Faia 
dcclored the indcocndence of the Provinces of 
Kirin. At erbin, on 27 September, there ns 
catatiished n Conmittce for the Presa: rvation of 
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Even tkovgh there arc, and there have been, 
numerous states, which havc cmployed the ser- 
vices of rany officie ls of one or morc forcian 
nationalities, and otter: which have foreion 
troops st.timed “ithin their territory, they 
have universally been ackno~ledecd to be indc- 
pendent., The League of Motions in the paat have 
atated thst the presence of forcien troops there - 
in “os no obatacle tothe admission of auch a 
state as ^= independent umber of that Socicty. 

3. It is respectfully Submitted, there- 
fore, that neither the recognition of hanechukuo 


nor the acta of Jopin in co-operating with the 


mio Governnent acre inconalatent with any of 
the putlic encagements of that country. By the 
Nine Povcr Treaty of Yashington, she joined in 
wr underteking to respect the sovereignty and 
the territerin] and aéministrative integrity of 
Tmt undertakinz ~3a never intended to 
feacent frez, the usual oeccidents or responaibili- 
tica of siate lifc, nor todeprive the pcople 


i 
e China of tiz right of sclf-determinstion by 


T at of securing therscives n sound and .cceptable 


fovernrent. The aigertorica cannot be disabled 


z 
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[procia fred nis indcpendence st Taonon. On 17 
Octoter General Yu Chi-shin, the Commander of 
the Ltaning Army of Defence, nlso declared his 
independence, demndinz the foundation of a 
Ianchu-Ifonzol State rå th the ex-Omperor og its 
ruler. The allezation of the prosecution thot 
oll these independence mover.nta ere created 
out of thole cloth (D - S6) and not a natural 
l ETO (D - 57), iznores the history of in- 
dependence of mny o cocatry, t£., Poland, 
Greece, Panama, the Kongolian Fcople's Republic, 
etc. No country can becom: independent unless 
such mas the desire of the peoplc, irrespective 
of the qucstion whether or not foreigners have 
given support thereto. The birth of a nation 
ia like an oct of god; in that no human machina- 
tion 1s capable to bring it about. 

The fact must te erpkasized that the Japan- 
csc troops ter: stationed in the railway one 
in virtue of a rizht derived from treaty, and 
thez moved out of the zenc in tł.: exercise of 
the rieht of aclf-defense. If the independence 
movement tosk advintace of tle. conditions thus 


ereated, that altercd in no ‘ac tne spontarc ity 


i 
| of thw movements. 


from recognizing such independence as a falt 


nccompli cs required by thi necessities of in- 
ternationrl intercours.. In the seme way, the 
lOth Article of the Covenrnt of the Lengue of 
Nations was rn engorgement to respect ond preserve 
the territorial integrity of c member of the 
Lerguc es efainst externel oppression. If by 
intern:1 developments the territorial integrity 
of a member wes irpnircd, there wos nothing in 


the Covensnt to interfere with the right ond 


duty of members to recognize that impairment. 
To hold otherwise would be to deny the basis on 
which mzny Europeen znd most Amcrican States 


subsist. 


We wish to reiternte tre point thet Jnpan- 


csc statesmen should not be answcreble for the 

consequences of proper end necessary action. 

Hzd Chine been en organized Strte, cnprble of 

exercising rn integrity of :dministrotion in 

Honchurir, this would stil] be truc. However, 

the disorp-nizetion end disintegration of China 

since the f-11 of the M-nehu Dyn-sty wos and is 

a metter which no hur-n rowr could have averted. 
Prior to 19-1, ten odd countries legally 


recognized the independenes of Manchukuo, The 
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U.S.S.R, anc the Vorgolian People's Republic 


concluded treaties with Manchukuo in 1934 and 
1935 (Ex. No. 2433, p. 19,720; Ex. No. 2428, 


19,702) and settled frontier questions on many 


occasions (Ex. No. 2534, p. 19,793; Ex. Mo. 767). 


It is stated in the agreement of June 9, 1940, 
that "the representatives of the Mongolian 
reople's Republic and the representatives of 
the lanchukuo Government will take necessary 
measures in the shortest possible time to have 
the croatier line marked on a detailed map and 
to have it marked clearly on the territory 
itself. The nbove-said “ork must be confirmed 
by an agrement dbetveen the Government, which 


will Le concluded inmediately the said work 


is recomplished" (Ex. 2767). On April 13, 1941, 


the fcllowing Declaration was issued at Moscow: 


“In accordance with the spirit of the Neutrality 


Pset concluded on Apri] 13, 1941, between the 


U.S.S.R. end Japen, the Covernment of the U.S.S.R. 


ard ths Government of Japan, in the interests 
o? sceuring peaccful and friendly relations 
tetucen both courtries, sulemnly declare that 
ths U.S.S.R. cneaves to respret the territorial 


integrity and inviol>bility of lianchukuo, and 


statceent mzde by him in the course of his of- 
ficial dutics pursu-nt to an elready establish- 
cd policy if those mttcrs were his only connec- 
tion with that sggressive policy" (K-3), we 

wish to recark thot none of the accused, whose 
necs apperr in D-53 to 97, hed anything to do 
with the so-ccllcd "aggressive policy". It is 
truc that the policy of the Japenese Goycrnment 
ch nged fron thrt of prohibition to that of re- 
cognition of givinr support to the independence 
of Menckurio, but it is -lso true thet such 

na chenge of policy was the result of inevitable 
elreumstinces nlrendy mentioned in the above and 
not the rcsult of inducement by eny of the cccuscd. 
Because of her pgcogrsphice) proximity end of the 
ercet importance of her rights in Hanchur ia, 
Japan had to choosc the policy of politierl sta- 
biltz=tion -nd cconomic cooperation vis-a-vis 
E-nehurir. It m-y be enlicd as an set of in- 
stinct for sclf-protection in the fzec of the 
world tendency to bloc- conony, preferential 
tariffs -nd abolition of thc pold standard rt 
that tire. In our subnission, thc J-p-nesc po- 


licy towards Mrnchurig was never appressive, but 


alwys protective for th lives end property of 


Japan ensages to respect the territorial 
integrity and Anviolability of the Mongolian 
People's Republic" (Ex. /'45), 

Such clear acknowledgment of the territorial 
integrity and inviolatility of Hanchukuo by one 
o° the greet Powers in the family of nations, 
even if lacking the 7ormality of de jure 
recornition, shovs the undeniable status of 
Manchukuo under international lew. It is Te- 
spectfully submitted, thereTore, that all the 
deslines between this Stete and Japan were acts 
of sovereignty of both countries, proper and 
legal uzder international law, end elso that 
the belie? of Japanese statesmen in the inde- 
pendence of the New Government was reasonable 


and con*irmed by these events above described. 


4. As to the allegations of the prosccu- 
tion sct forth in D-53 to 76, we shali not 
ðw2ll uccu them here, as they are left for re- 
Tutation by individual defense of the accused 
concerned. Hovcver, in view of the prosecution's 
asso7tian that "no man has been charged in this 
Procccdjing because of ary cct committed or any 


the Japanese there residing. The concerted 
action, if any, among the Japanese authorities 
concerned in these days was done simply by this 
instinct, legitimate enough under international 
law as shown by Mr. Chamberlain's letter to Mr. 
Houghton under date of Kay 19, 1928 (Ex. 2314-A, 
pp. 17,364-6). We contend, therefore, that there 
was no mens rea on the part of any of the accused 
and no such agrecnent between them as would 
constitute any consnirecy as allcged by the 


prosccution. 


5. The Lytton Report, efter describing 
the organization of Manchul:uo, its program, and 
the various measures it took to affirm its 


independence from China, observes that: 


"The programme of this Government contains 
a number of liberal reforms, th: application of 
which would be desirable not only in Manchuria, 
but also in the rest of China; in fact, many of 
these rclorms figure equally in the programme 
of the Chines. Government, In their interviows 


with the Comcission, the reer sentatives of 


this Government claimed thet, vith the help of 


the J:p-nes, they would be eble to establish 
perei znd order within an rersonsble time end 
vould there-ftcr be ble to maintsin it per- 
esncntly. They expressed the belief that they 
would bt -ble to secure the support of the peo- 
fle in tice by essuring them an honest and ef- 
fictunt tdezinistration, sceurity from bandit 
Taics, icwer t2zx:tion rs the result of reduced 
cilitary cxpenditurc, currency rcform, tmproved 
coneunie-tions mnd popular politic] represen- 
tctior." (Lx. # 57. re. 105-106). 

Tart in r newly foundcd state peace and 
ordcr should be disturbed by rcectionaries and 
ealecntunts is a common phcnomcnon in all parts 
of the world. In the case of Manchukuo, there 
uss further to be observed the special circum- 
stanccs that vast forccs, enlisted in private 
as wl) as rcpular areics, where upon their fall 
turned adrift to brcort hordes of bandits. The 
Govirnsant of Manchukuo in their programme for 
the restcration of peace and order considered 
the first starc to b the dispersal of the major 
croups farrcd by tanditss; the sccond stage being 


the sutjufation of the less important rcmnants, 


carricd out, such as the salt gabelle rate by 


30 ro per 1 tang on March lst, 1934 (ditto, p. 
20,405). 

Contrary to the doubts expressed by the 
Lytton Corcnission as regards the realization 
of budpctary and currency reforas of Manchukuo 
(Ex. # ©7, p. 106), the yearly budgct system 
was cst. lished. in 1933 on a sound financial 
basis (TANAKA, Shizuke, p. 20,466) and thc old 
currencics, amcunting to 15 kinds of fluctuat- 
ing value, were unified and stabilized in Aug- 
ust, 1935, by mcans of a new currency equal to 
the price of 23.91 gremmes of pure silver (ditto, 
pe 20,467, TAKAKURA, p. 29,121). Further, on 
account of a violcnt change in the price of 
silver, effected mainly by a silver purchasing 
programe of the United States in 1934, the 
Manchukuo Ccntral Fank decidcd to divorcee the 
national currency fror silver and linked it 
with Yon, which was in turn linked with the 
sterling at the rate of 1 shilling 2 pence at 
that tirc (Ex. #2464, pp. 20,364-6; TANAKA, 
p. 20,468). The economic indcpendcnee of Man- 


chukuo eis finally won in January, 1937, when 
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[and of scallcr native bands of bripands, thrauph ~~ 
the police system which was cstablished, as wll 
as by othcr administrative mcesures. At the 
sane timc they improved the cxisting means of 
cocmunication in order to facilitate the work 
of restoring order. Prosecution Ex. # 450 shows 
the number of bandits wore reduced from 300,000 
in 1932 to 1,300 in 194] (p. 20,416). 

Section 2. Economic Curstions. 

l. The Lytton Commission found that 807 
of the total budgct expenditure was spent for 
military purposes under the Chang rogime (Ex. 

57, Pe 31). In contrast thercto, the ratio of 
cxpenscs for national defense and maintenance 

of order in Manchukuo were 34.9% in 1937, 29.5% 
in 1936, and 28.3% in 1939 respectively, showing 
a stcady decrease (Ex. #2468-A, and 2470-A, pp. 
20,410-1). 

Furth rmorc, Manchukuo in a single fiscal 
ycar between 1932 and 1933 reduccd taxes by 
¥. 23,788,000 and abolished many obnoxious im- 
positions (Ex. #2467-A, pp. 20,403-5). A gcn- 


tral reduction of prices on monopoly goods was 


the notcs ine by the Bank of Chosen ecascd 

to circulate in Manchukuo (TANAKA, pp. 20,468- 
9). How tre Nanchukuoan authorities strived for 
the status of self-sufficicncy and the welfare 
of the pcople is illustrated by their achicve- 
ments in the developecnt of agriculture and tre 
preservation of forests (Ex. # 445, pp. 20,450- 
3). 

TANAKL, Shizuka, testified: “Concerning 
the cconomic and industrial activities, it was 
the definite policy of Nanchukuo to treat all 
of its citizens equally and priority was never 
accorded to any of them. There were many cor- 
porations in Menchukuc, seai-governmental and 
usual; however, none of these doors were ever 
closed to Manchurian natives for investment 
thercin, if it was open for any other citizen. 
The povernncnt cven made special effort to en- 
courage the investment fron Manchurian citizens" 
(p. 20,469). Prosecution Ix. 445 states: "At 
the sume time the governmcnt lsid a plan further 
to rearrange and strengthen thi local ordinary 
banks, to inercasc rural coomsrative credit as- 


soclations, to cstablisth ncwly urban cooprative 


credit associations, to manage to bring these 
associations into full play, to reduco the rate an self-help among farmers on ane side, and, 
of interest in order to assist the monetary ac- on the other hand, make effort to facilitate 
tivities of middle and small scale commercial financing operations in rural villages which 
and industrial men as well as farmers" (p. 20, have been neglected for many years, « . +" 
454). (Ex. #2471-A, pp. 20,414-5). This evidence 
According to the Fanchukuo Empire Annual clearly refutes the prosecution's allegation in 
Ripert No. III, published in June, 1938, “in con- D-86 that “the banks were in the hands of the 
sideration of the lack of sound banking facili- Japanese and the Chinese were not allowed to 
ties in agricultural villages, the Provincial porrow" or "the Jopanesc alone could borrow 
Governecnt of Mukdcn planned in 1932 to organ- from the banks." It may be srid that the alle- 
{ze cooperative banking societies within the gation is also contradictory to that in D-92, 
districts of its jurisdiction. - ~ Since 1933, where it is said: “Loans were made to farmers 
the Departecnt of Finance haa taken direct sho cultivated poppies in amounts seven times 
charge of supervising and guiding the socictics, that given to other farmers and at one-third the 


and treir nurbcr increased ycarly, with 11 co- interest rate." 


operative banking societics in 1933, 39 in 1934, 


ard 32 in 1935, reaching by the end of Decembcr, 2. Prosecution Ex. #442, the "Economic 


1935, the total numbcr of 62. For establish- Construction Program of Manchukuo" of March 1, 


ment cf the coopcrative socicties every prcefec- 1933, shows the fundamental principle of the 


turc was ezde a unit; and 42 per cent out of Manchukuoan policy in the following words: "In 


161 grefcetures and 30 Mongolian villages through- planning the economic construction of this country, 


ort Nanchukuo have thcir own cooperative bank- efforts will be rde to promote a healthy and 


vigoraus development of the whole national 


ine socictics. These financial coope rations 


——-are_tocultivate the spirit of sclf-government 


cconomy by applying to capital such Etate con- 
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trcl as may be necessary in view of the evils 


of uncontrolled capitalistic econony and by AFTERNOON SESSION 


raking the most of the use of capital" (p. 5,039). 


For the purpose of attaining this enå, Hanchukua The Tribunal met, pursuant to recess, at 


trcpesed to contre] the national economy within 1330. 


the following linits: "l. To make it a guiding eARSHAL OF TH: COURT: The International 


military Tribunal for the Far Fast is nov resumed. 


principle that important enterprises of the 
rature of naticnal defense or public utilities THE PRESIDENT: Yith the permission of the 
should te rarazed by public bodies or special Tribunal, the accused TOGO will be absent from the 
companies; 2. To leave other industries, courtroom the entire afternoon conferring with his 
natural resources and other economic matters to counsel. 
free ranagement Ly private individuals or com- Captain Brooxs. 
panies; it being understood, however, that, out aR. PROOXS: I resuce reading at the last 
of regard for the well-being of the people and paragraph on page 79. 
in order to maintain their livelihood, there We have alteady in the above examined the 
will be effected such adjustment as may be fact that sanchukuo was born by a breat-away from 
necessary in regard to both product on and the feudalistic evils of the Chang regime with a 
ccensumution” (p. 5,041). desire for setting up a country well civiliaed and 
organized. It is natural, therefore, that »anchukuo 


THY PREGIDENT: This is ¢ convenient 
break, ‘Tho follows you, Captain Brooks? should exereise a certain amount of contral in the 
rR. EROOKS: I believe "r. Lazarus. pielapatieccnon ys niond cro 
THE PRES IDENT: ~e will recess until 
half-past one. 
(Thereupon, ct 1200, a recess was 


taken. ) 


42,598 


*guip herself with industries neccessary for a 
f.odcrn statc, such as, those of national defense 
and public utilities. 


Prosceution Ex. # 444-A refers to Ordinances 


6€ and 67 of Vanchukuo, protulgated on Kay lst, 


1937, for the control of important industies, 

tich requircd & pcrson desirous of engaging in 
crc of such industrics to obtain permission fron 
tno Governeent (pp. 5,048-51). Weedless to say, 


very fi» “Nanchurians wcre at that tine engaged 


in the industrics enumerated in Article 1 of 
Ordinance 69 (pp. 5,050-1) and persons desirous 


of such chgofcucnt were mostly Japanasc. Hence, 


1t follows that the economic control excreised 
ty Hancmukuo aiord, in fact, at control of Jap- 
arc se caritalists, eho were obliged to establish 
a nes cozpany under the lass of fanchukuo when- 
ever they sishcd to takc a hand in the Manchuku- 
oan industry (CEATA, p. 29,141). 

OBATA tcstified: "In the first years in 
Msncmiiuo 1t ras difficult for Japancse or other 
business ren to do business there, but it be- 
cacc much easicr efter Mr. HOSHINO assumed tho 
position of Chief of Gincral Affairs Board (in 


Diecnbcr, 1936). For one thing, some of tho 


a heelthy stetc” (p. 19,963). This cvidence 
indicatcs the attitude of the Japancsc authori- 
ties on the spot towards the increasc of Japan- 
esc cconomic influcnce. They wished, first of 
all, to foster th: growth of native industries 
in priority to thosc of Jepanese capitalists 
ara rir, when peace and order were restored, 
to welcome foreign investments, in rarticular, 
those 2f uc United States (TANAKA, Shizuke, p. 
2,475; Ex. 2546, pa 20,454), 

3- ‘According to the speech of TAKAHASHI, 
Japanese Finance Kinistcr, on January 23rd, 1934, 
at the Housc of Representatives, the Intcrnation- 
al Econonic Conference held in June, 1933, at 
Landon, failed to attain the object of overcan- 
ing the world depression by mutual coo: cration 
of Powers. Since then, all nations had strength- 
ence their sclf-protcction policy, established 
tradc barriers end cntered into special agree- 
rants atong countrics closely related (Fx. # 
2776, p- 24,956). Under the pressure of thesa 
eircucstsnces, Japan end Manchukuo hed to form 
in July, 1935, a joint committce to discuss im- 


portant ¢cononic quistions (Ex. #851, pp. 8,432- 


young officers and young officials in Manchukuo 
did not welcome outside businessmen, particular- 
ly in the carly days of the new state. Hr. 
HOSHINO tried to decrease this feeling, although 
this was a difficult thing to do. There was no 
discrimination between Japanese and other foreign 
businessmen in Wanchuria. The sam regulations 
applied to both" (p. 29,140). 

In this connection, MINAMI, who was the Com- 
‘mander of the Kwantung Army and concurrently the 
Ambassador to Manchukuo from December, 1934, to 
March, 1935, testified as follows: "I would likc 
to say a f.w words in rcgard to the state of af- 
fairs at that time. I was cxtremely afraid of 
influential leaders in Japancss financial circles 
entering Manchuria before pcace and order had 
becn completcly restored. Thercfora, I tricà 
to put a brake on this. Becausc of this I was 
hated and disliked by commercial and financial 
leaders in Japan and also my stubborness was 
made an objcct of laughter. Therefore, I was 
very vague on coomercial nattcrs and the first 
thought in my mind at the time was tho establish- 


mnt of peace and order for the development of 


-3). The Conmittec sos to present its opinion 
upon inportant matters of economical connection 
between Japan end Manchukuo and upon the busi- 
ness of joint companies bctacen the two count- 
ries (ditto, p. 8,434). 

As shown by statistics, the Japanese in- 
vestment in BWenchuria increascd from ¥ 1,750,000, 
000 in 1932 to 6,000,000,090 in 1941 and the 
customs revenue of Manchukuo, derived mostly 
from Japancse sources, arose fron ¥ 52,350,000 
in 1932 to 172,030,000 in 1941. (Fx. #450, p. 20, 
416). In the face of such n preponderence of 
Japanese intercsts and in view that tho agreo- 
ment in fect only bound Japon (D-80), there 
would be no wonder that the casting vote belong- 
ed to one of the Manchukuoan cenbers, who was 
a Japancse as well as Menchukuoan (Ex. #850, 
p. 8,425). &ccording to thc hinutas of the Privy 


Council of July 3rd, 1935, it is reported: 


"Should he ect in favor of Japan in case of an 
opposition of the two countrics' interest, he 

will incur the 111-fecling of the Manchukuo pco- 
ple," one he must do his duty "as a loyal offi- 
cial of Nanchukuo" (ditto, p. 8,429). Only in casc 


would hc take “proper measures after giving 
duc consideration to the interests of both 
countries" (ditto, p. 8,430). Trere is, however, 
no evidence thet he acted contrary to the in- 
terest of Manchukuo, except perhaps PU-YI's 
allcgations which, in our submission, have no 
probative value. 

It wes also a mrtter of necessity for kan- 
crucuo to cstcblish the so-colled 5 year plan 
in 1936, vadır the pressure of world tendency 
above described. Above all, the U.S.S.R. was 
completing wr second 5 year plon, the success 
of which became a cenece to Manchukuo (OKUMURA, 
p- 20,421; KATJKURA, p- 19,040). 
Thc Manchukuoon plan laid emphasis on the devel- 
opment and enlargeocnt of basic industries, but 
equal stress wos put upon the development of 
agriculture, live-stock brecding, transporto- 
tion and communications (Ev. #445, p. 5,063; 
#356, p- 5,069; OKUURA, p. 20,424). It was a 
plen too recote end casy-going to charge it 
aith any cezecssive intention. 

Viitness GRUMUHA testified: "Soon after 


thc above plen wes put into practicc, the China 


Mature to the thirty million people of Wenchu- 
kuo“ were distortions of evidence. KaTAKURA's 
testicany, citcd by the prosccution, recds: 
“the priocry cophasis wos pleced when the plan 
wis fcreuletcd on the development of Penchuria 
€ca.omicelly end in devcloping and strengthen- 
ing the industricl tosis of IHenchurle" (pp. 19, 
40-1), and then, “es a result of the outbreak 
cf the China Incident, funds end various necess- 
gry mitcricls beezme no longer eveilable to 
crrry out the plen. Espceieally at Japsn's re- 
ouest this ri-n wes expended, but as fer es the 
contents of the plan were concerned, the bene- 
fit did not accrue to Manchuria" (p. 19,041). 
It i: clesr that the witness wea talking chout 
a second plan which wns expendcd due to the 
Cnina Incident. This sccond plan was acde in 
if-y, 1934(Ex. #446, PART II, p. 5082) and di- 
reetcd, therenftcr, “towrrds ossisting the pro- 
s.cution cf the China Incident rsthcr than for 
the devcloprent of Mcnehurie itself, end for 
this recson the people of Manchuria thenselvos 
felt thst. they were carrying nn unncccsssary 
lord with regard ta this plan; and, furtheranrc, 


it berec difficult to solicit forcign cepital 


Incident broke out, but this was entirely be- 


yond our anticipation, and en unersiness was 
felt in sccurtng the necessery funds ond mate- 
rials in fulfilling the plan, end we who were 
concerned in the plen were greetly annoyed and 
wished for speedy settlement. Because such a 
long term plan for the development of besic in- 
dustries presupposes a state of pcace, which 
enables a State to devote all its power for 
carrying out the coordinated plan" (p. 20,425). 
The suthurities concerned with the commencement 
of the 5 yerr plan, cither in Jopen or in Men- 
chukuo in J.muory, 1937, never dreemed ebout 
the outbreak of the China Incident in July of 
the seme ycer (Ex. #2474, p. 20,434; OKUMURA, 
p. 20,425; KATAKURA, p. 19,039), the fact which 
shows the defensive and conservative neture of 
their plan nd rcfutes the prosccution's alle- 
ection of “h=ving war as its principal aio" 
(D-82). 

4. It must be pointed out that the pro- 
sccution's -llepations in D-84 that “every in- 
erment of itprovencnt redounded to the bene- 


fit of Jzp:n" end "there wis no benefit of eny 


—————____J 


into the development of Menchuric™ (KATAKURA, 
p. 19,041). In spite of all this, statistics 
show most explicitly the inprovements accoa- 
plished in the standard of living of Manchuku- 
oans in comperison to thot under the Chang re- 
gine: 
1931 1941 

Railwoy passengers 8,000,000 83,600,000 
Priorry school pupils 500 ,000 1,800 ,000 
University students 300 3,500 
Motion picture attendrnce 500,000 4,000 ,000 
Radio subscribers 3,000 400 ,000 
Salt consuuption(piculs) 3,800,000 7,500,000 
Sugrr consumption(piculs)1 ,350,000 2,000 ,000 
Opium addicts 1,300,000 500 ,000 
Anti-opium hospitels ie) 150 
Bondita 300 ,000 3,300 

(Ex. #/450,p.5110, p. 20,416). 
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Section 3. Opium and Narcotic Questions. 

1. The suppression of the use of Opiun 
aay be effected by an outright prohibition or 
by a gradu. ł eethod of Governmentol monopoly. 
Tre Fer Ecstern Comaission on opium questions 
Freconmecnded to the Leaguc of Nations that the 
latter mcthod should be adopted in nreas where 
the evil custom hrd been decply rooted end on 
impetuous prohibitidn would meke the situation 
go frou bad to worse (Ex. £2447, p. 20,252). 
The Geneve tre«ty of 1925, concluded between 
Britain, Proenca, Jepnn, the Nethcrlands, Partu- 
gal, Siam, India ond China, recognized the nec- 
tssity of Governcntal conopoly (Ex. # 2446, pp. 
20 247-50). 

Before the proculgation of the Opium Law 
ir, Manchukuo, it was reported thet the number 
of eddicts in that country -mounted to mora 
than one million (Ex. # 2448, p. 20,255; NAMBA, 
pp- 20,327-9). The Opium Law (Ex. # 2456, p. 
20,291), {ts Regulctions for enforcement (Ex. 
ý 2457, p- 20,295) and the oppceol of Premier 
Tsenp to the people for cooperation with the Gov- 


ernmntri policy of opium suppression (Ex. # 2450, 
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out ogoinst illcgel poppy cultivation (p. 4694), 
rnd Ex. # 384 rceognizes thet tho Opium Monopo— 
ly Bureeu forced narcotic factories to shut 
dom and puntshed the offenders (p. 4737) upon 
the enforceecnt of the Nereotic Law in 1937 

(Ex. # 2459, pa 20,321). 

2, In our submission, all the prosecution 
evidcnec, accusing the License systen for opium 
sroking and poppy cultivetion (pp. 4667-4751), 
consist of inforestions gathered by persons 
taking sn opposite view to the Governmental mono- 
poly as sżzurloncd by the Geneva treety of 1925, 
in particul-r, of informations given by the con- 
sular suthoritics of the United Statas, who did 
not join tn the szid trecty (Ex. # 2446, p. 20, 
247). For o shortsightcd observer it might be 
exasper*ting to sce the sudden opening of li- 
censed shops for thé anblic, but the Gpium Com- 
mittee of the Lengue of Netions urged the neccs- 
sity of public smoking facilitics for the pur- 
pose of preventing tlicgs? sales ond smoking, 
especiclly et home (Ex. # 2454, p. 20,285). 

In order to cffcat the registration of o11 


hetitual sookers rnd invalids, without vhich rc- 


3i 


p. 20,269), rll issucd in Novcabcr, 1932, will 
show clearly the determinstion of Hanchukuo to 
get rid of the evil custom within the shortest 
time es possible. Contrary to the prosecution's 
elicestion in D-87 to 91, rigid cmmtrol snd 
punishment were enforced upon secret smoking, 
manufacturing, smuggling and other violations 
of the law (NAKBA, ppe 20,314-7; Ex. #2448, 
p. 20,255), end upon illegel plantation of pop- 
py (NAMBA, p. 20,323; KANaAI, p. 19,229-30). 
Invelids wcre provided with spccial hospitals 
(Ex. # 450, p. 20,359; BABA, p. 28,059; Ex. # 
2465, pp- 2¢, 368-9; NAMBA, p. 20,326). These 
facts are corroborated by expenditures in the 
budget of Manchukuo (Ex. # 2460-A, p. 20,306). 
Such governmental policies resulted in 
the decrease of addicts from the pesk in 1938, 
when thcir registration wes completed, to op- 
proxim-tely 220,000 in 1944 (BABA, p- 28,061; 
TAKAKURA, p. 29,121). Many citics and dis- 
tricts hed no more smokers, ond the old Chinese 
custom of smoking et home-or in society of gov- 


ernmcntel officicls was exterminated completely 


(WANBA, p. 20,329). Even prosecution Ex. 377 


adnits that a strong sunervision was carricd 


eera On no control ecn ne enforcad, a com- 
parztivcly lenient attitude was essumed towerds 
the purchase and smoking of opium at licensed 
shops in the errly steges of the plan to encour- 
ege registretion of the addicts {NAMBA, p. 20, 
315). If no attention had been paid in this re- 
gerd, it is obvious that the snokcrs would have 
prefered to acquire smuggled articles rether 
then submit themsclves to strict rcguletions of 
the Governncnt (ditto). According ta the Opiun 
Comeittee for the Far Cest, the sinple registro- 
tion system hed the advantage of enabling the 
Government to oscertoin the number of smokers 
(Ex. # 2454, p. 20,284) ond the licensed shop 
system hed been adopted in verious ‘parts of 
Asio (Ex. 2452, p. 20,275). With the estob- 
lishment of the oonapoly system, licensed shops 
were taken over by governmentrl organs either 
central or loc2l, in accordance with the line 
of advice given by the said Opium Committee 
(Ex. # 2452, p. 20,282). 

3. Refcrring to the qu stion of poppy 
cultiv;tion, thc following ecsaleuletion is sub- 


mitted for the considcration of the Tribunal. 


3 
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Supposing cn addict consumes two-fifths of an 
ounce n dry, as estimated by prosecution Ex. # 
374 (p. 4677), his ennusl consuoption will no- 
ount to 144 ounces or 12 pounds £ ycnre In or- 
der to supply helf ec aillion of such addicta, 
registered in 1937 (NALBA, p. 20,330), 6 mil- 
lion pounds of opiuc must be secured ennuclly. 
Cn the other hend, the proaccution ct the end 
of D-93 states cs follows; "There were no re- 
strictions on cultivetion cnd usc, and both in- 
ercescd in 1537 (Ex. # 384, pa 4738). In fact, 
in 1937 the poppy crop wos 1,800,000 pounds, 
cultivation hed incrcesed by 30 to 35% and the 
cost hed inercesed 50% (Ex. # 384, pp. 4,739-40). 
This as the lergest yield of ennuel crops in 
Henchukuo and yet, after the alleged increase 
of cultivotian, the nnount of vonny oroduction 
s-s less thin ciw-third of the mount of oniun 
deesndl 

In our suboission, this fact alone will 
suffice to rcfute the entire cccusntian of the 
prosccutien. Comprre this poppy crop of 1,800, 
000 pounds or nbout §00 tons in Manchukuo with 


thet of 4,50C tons respectively in Kweichow end 


Yunnan of South-west China (Ex. #383, pe 4,712). 


could enter in 1936 into the second atuge of 
forceful] cxecution cf the prohibition policy. 
‘kh wish to oull the uttenticn cf the Tribunal 
tc the foct thit ¿ll the prosecution's evidence 


point out only the nuturul phenccenon prior to 


é| 1926 end ignore cntirely the result obtuined 


subsequent Lo the peck yeur, 

Furtherocre, the sincure efforts of 
tho funchukuo Government in the enforcement of 
ber chove-centioned nolicy muy be seen from th: 
following faota: (u) in line with improvement 
in the opium aonopoly, tho simple regiatrotion 
systum nua Chunged to quotu system, requiring 
physici.n's cartificate (Nps, p. 20,520); (ù) 
the aystec cf licansod shona und dcsiura nero 
ubolished und transferred to governcenty) or- 
gens (Wud Ba, p. 20,320, p. 20,334); (c) the 
eNti-opiuo purge und the oncctrent.of Nurcotic 
L-a (Ex. # 2459, p. 20,301-2) wero curriad out 
io 1927, rot Ls u blind or gesture to the 
le.quc of HN tions, «s ulleged by tho presocu- 
tio: (D-93) but ss ~ prepurcticn fer totul ub- 
Glition (Elaa, p- 20,525); und (d) ainac 
1922, thc Geverneont hid kept und published the 
Special loncpoly account {Ez f 2460-4), in uo- 


It vua, therefore, nueturul for l.unchukuo to 
hove bud to import soù opium from lore. end 
ether pluces evuilable, for if the-registored 
addicts were not aunplicd by dicensad skona, it 
would muke a blackutiret end illcg.l uncontrol- 
led douling possible (Ex. * 340, /281). Such 
were, howevcr, only teusures tcuncrury to g-in- 
ing contrel over tho probluc (pf. 4,709) end the 
unnuLl Laount imported frec Koreu wus only 41, 
335 pounds (p. 4,707), barcly sufficient to sup- 
ply the dcgunda of 3,500 eddicts. If 9 oiilicn 
of ths 30 m‘1140n Lunchuritns were hubitual 
smokers in 1544 (Ex. # 397, p. 4,590; Das), 1t 
4s u wonder hon the Kunchukuoun suthoritios 


dealt with the situution, 


4. acedrding to the report of the suid 
Cpiuc Coumission, the nusber of uddicta hud in- 
ercesod during 6 yecrs iftor tho cnforcament of 
menopoly systeu in Forros. und ¿ griduul docrecac 
wos Seun after the Pth ycur (Ex. # 2,451, p. 20, 
291). Despite the difficult envirenente in 
funchukuo, ~S cConaercd with-Forrose which is 
only on daland, she utt.dncd such i peuk ut the 


lb your [11.Ba,. pa 20,380, p. 20,222) und thus 


cordance nith the recomecndction in 1930 of tho 
Opium Ceamission of the Le.gue of Netions, which 
is us follows: “Opiun control us uctuully pruc- 
ticed in tha Fur-E,stern territorics furnishes 
rovenua to tho Governments. In the course of 
timo, opiun hea bccoce u sourco of incoms neces- 
sury to Governcents for thy beluncing of thoir 
budgots, secetimes os much cs one-third of the 
totul reveiic being obtuined from opium. As 
+-ll governe2-nts concerned hive by international 
Lgrcecenta undurtuken ultic.tely to suppress 
Opiu.-sickine, opium -8 a acurco of revonuo will 
in tine disuj pacr and must be repliced. It 
would be te the econorcic c.dvunt.ge of the tar- 
ritorias concerned, ftf Govurnocnts began imece- 
diately to adjust their finunces to tho grcoduvl 
loss of opium reycnue by tuking their budgets 
indopendent of it. On wor.) grounds strong Ot- 
jections ura riised to the fuct thut Governcents 
obtain rovenuc frog cpium control. Tho reusons 
for these objections would bo recoved, if tha 
opium revonuc wero incrcusingly duvoted to the 
Cutpuign cguinst opiuan-ssoking und to sociel 


und hygicnic devcloprint likely to reduce tha 


future des.nd for opium" (Ex. # 2453, pp.20, 


In this connection, we must distinguish 
"profit" from "revenue". It is true thut both 
the revenuc end the profits of the Speciol 
Lonopoly account showed on upward curve until 
the peck yeer ws ettcinod in 1938, after 1938, 
in spite of thy decrease in the nucbar of addicts, 
the revenue jnerei.scd on account of the higher 
prica cf opium, but the nrofits decroused, be- 
eLusc rore crecnsca were spent for the unti-opium 
equiprent cnd ormpuign (MlBa, p. 20,326, pp. 20, 
332-4). Bb, tostifiad: "It was natural thut 
Wricus plons for thu medioLl treŁtrant of the 
registered Lddicts, which were presaribed in 
the enforcement pluns of the 10 yeor énti-Opiun 
polioy, required t great expense and un enor- 


mously large scilo equipment, personnel, build- 


ings «nd ceochunism., at the outsct fiva unti- 
opiur hospituls nore projucted, but lutar their 
Number uus quickly doubled und further, pluns 
were forood to build one hospitul of this kind 
in ecch of the provincos, aitics, profecturas 
und Longcliin vill gcs. Thus ut tho end of 194] 


two nutionel hosnituls und JE9 rinor oncs, in- 


roughly, one per oant of th. totul budg.t us 
shown by 246}-A" (pp. 20,c22-2). It is cloor, 
threoferm, thot the profits dcercuscd fron 

¥ 20,000,000 in 1936 -nd 1937 to ¥ 12,000,000 
in 1943, end thet Linchukuo wes ncvcr one of 
these governocnts which obtuincd one-third of 
the total mvcnuc from opiu soles, ~s mention- 
cd in the mport of the Lougue of HN tions Com- 


mission. 


cludine those cstublished rospectively by pro- 
vinces, cities end L.cngelitn villages, hed boen 
corpleted cnd they were ronumed Vengsheng-yuens. 
The suuller cf these hoepiteds erè caouippsd 
with 30 beds cnd tho larger with us nuny us 390 
or mors, euch uddict being permitted to receive 
free hospitul tre.toent, us u rule, for u sionth. 
The number of the registerad cddicts thut had 
counted te over 700,000 in 1936 ycurly decrecsed, 
Lnd in 1944, they nuchered 220,922" (Ex. ;/ 3154, 
pp. 26,058-9). 

Honeu, tha prosecution is right in 
saying thet the profits hud risen from ¥ 300,000 
in 1932, to 10,000,000 in 1925, und to ¥ 20,000 
000 in 1936 and 1937. und thot onium revenue 
for 1943 wos ¥ 110,000,000 on the faco of the 
Lanechukuo Budget (D-91). However, when the 
prosecution gocs cn to suy: "it wus not only 
the Governrent thet shured in this illicit weslth", 
the whele thing becowes distcrted. Tho defanse 
hes ulrcudy expluincd thot "Ex. # 24G0-a shows 


the grund totul incere ut 110,000,000 on puge 


1, ond ct the bottor of perc Š, grond totol ex- 


penditums wcteributuble te oniur ut 98,000,090 
cdd. levine ù profit of 12,990,000 odd, or 
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MR. BROOKS: If your Honors vli: su, the next 
scetion, S.ction G, thit w s to follow is thc Cl.inc 
Phrsc. There is som dclctions tht wc world like to 
neke in thet cend ¢lso on the Allitnec suertion tht 
aif wc sre given the belence of this ¢ftcrnoon rnd the 
weekend wc would arve tinc by shortcning both of thesc 
Cocumnts :nd striking out o:ny things we think would 
nect with the rgrcencnt of the Court sho: td be dcletcd. 

THT PRESIDENT: We cerce thrt you should TA 
to inprovc ind shortcn thrt suncstion fnd we will give 
you until Mondsy to do so. In the menting w will 
procecd with eny other sunami tion tht is rerdy. 

MA. BROOKS: If your Honors plcrse, both of 
these committces on preperine the othcr two sus etions 
cre :ercerble to ¢ mccting of 71] counscl on this and 
it ia ¢ very short period of tinc. 1 don't know haw 
Kr. Frecarn would feel if he is the mxt ont to ro on. I 
thinkne should be possibly represcntcd in this. dis- 
cussions, 1t would t:ke som ti. If the Court wa 1d 
fccl like grenting us the rest of the ¢ftcrnoon we 


would likc to hive it. 


THE PRESIDENT: If Mr. Friecnzn is rcrdy to 
rcrd, lct hit ao sa. Wc ecn't rfford to w ste zrny tia. 
KA. FAFTMAN: If the Tribunsl plifs4, 1 en 


prearred to recd the only thing thit is out of ordcr. 


23 
H 


25 


Does thc Tribuns.] wish for ne tno stort? 

This sursirtion is the POP sumwtiun for the 
defense. It bel:ngs ct thc conclusion of the gencrel 
sux: tions :t the cnd of the Precifie Phrsc. 

The prosccution his cbendoncd its chrrec thrt 
* conspir:cy cein cxist for thi comaission of convention- 
floworoeriins or erious Ff:inst huornity, rnd chooses 
tò follow the rersonine sct forth in the dectsian 
rendcred ct Nuernbirg. It is, howcw.r, perhros © 
technic: l restriction which fore:s them to conc.de this 
point, for thcy procccd to .rguc further, cithr directly 
or by infcrene., thrt there cxisted © com:on scheie or 
everrll tequiescinee inst mester prttcern directid et 
the trestmint of POw's, 

It behooves this Tribuncl, rcgrrdicss of thc 
co:plicrting strtcecents of the nroscetuion cs to whrt 
they : re now <ttcuptine to prove, to limit its congidcr- 
{tion of th. cvidenee to such w ttirs ts ney directly 
connect these fecuscd sitting in th. box with thc con- 


mission of ¿n :ct which would constitute rn itrocity, 


or rhich is in viol-tion of binding trestics rLgulrting 
th:t subjcet. Hince, only in so frr cs the prosecution 
his ¢tt.cpted ta plrec its owm interpretrtion on nr- 


tici l/r :spects of tre: ti.s relevint to th. subjict of 


POY! s end hive there fter :rrived “t frllscious 


of the Guneve Convintian of 1929, 

The defense further contends thit there is no 
issu -s to its ronlicrtion to rny of th. nz tions it 
wer with Jopen, cxecpt Ancricrcn. British, Canrdirn, 
Austrilicr. end New Zeclcnd prisonurs of wir beeruse it 


urs only ss to t csc notions thet Jpn cerced to 


| coely “guictis rutrné@is" the provisions of the Gencus 


Conv ntiar. (Exs. 1490 rne 1496, Tr. 27127). Them- 
for., therc ern te no issuc rs to the rpnlicstion of 
th provisions of this Convention relctive to prisoncrs 
af wer of countrics oth.r thon thos: listed cbove. 

(2) Evddcnee wos of % red to show in whet 
cenn r Jro:n undcrtood to -n-ly "nutrtis nutrndis” the 
provisions of the Genev: Convention. 

It is cbsolutcly incorrcet for the prosceution 
to cont.nd thrt J-p:n r tificd thc Geneve 2risoncr of 
Yor Convcntinn of 1929. Jenan never >t cny time reti- 
fied th Genive Frison.r of Y. r Convention. (J-41, p.20) 


It will ke noted thit Jopzn not only did net r: tify 


the Genevs Convention, but cvidenee wes offercd to show 
the pmesson why. Evidcenee wis offered to show tht the 
Goneve Articl.s required : st:ndzrd of living for pris- 
on rs of er which the Jrocncse mtion ws unible to 
provide. It wes shovn tart if its in dircet contra- 


vention with da ¿stic I-ws :nd wold neecssitrtc rn 
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~eanelusions, Will this sus tion refer to trcztics tnd ~ 
essurenecs cxistine between the nitions of the world. 
Te intend to :dhere strictly to the cvidcnec prescntcd 
hy both the prosceution tnd the defense towrrd the ind 
of cstrblishing thet thcre íis nothing in the rcecord of 


this lonp nrocciding which will justify è conviction of | 


these :eecscd for the frets comeittcd by the coc..cndcrs if 

the ficld, or those in chirpec of POW cstcblishrents 
TREATIFS AND ASSURA CES 

(2) In considers tion of tnis chorp., the 


tTribunel should keep constzntly in nind th:t during tne 


period of the Indictacnt there wcre Pparoxinctcly Piftcc 
scorrete snd distinct erbin«ts to rise :nd frill in Jenni 
thet cvcn the orosecution ancs not contcnd thit the 
provisions of the Geneve Convention of 1929 rcliting to 
prisoners of wer were in cffcct zs to Jepen prior to th 
coiuimneemcnt of th Preific Wr. Thereforc, th r. is 
no issue for the Court to decide in rel. tion to the 

G nev: orisoncr of wir convention ire its mr -lic:tion 
prior to Jrnurry 29, 1642, (Fx. 1958, Tr. 14299). At 
no tine arn the rprlie: tion of th Gcnevs Caonvintion be 


considurcd in so fer -s the relrtionshin between the 


ULSR zne Japen wes crxnecrmd, beerusc ncith r hed r:ti- 


ficd th. siid Convention, nar n-d the VSSR ever off red 


iny essurzsnec of the fnplicrtion of rr. of th: provisions 


42,621 


Untirely reendific: tion of dow stie snd ailitrry lows © 
rs it rcelrted to milit:ry disciplin. Finclly, when wir 
did brersk out in 1941, the fpov.rnncnts of thi Unitcd 
Stites rnd Britcin orde inquiry conc: rning the: Giunew 
Convention of 1925. Reply w s ode thtt :lthough 

dJzpen hed not rotificd th Goscvi Convention rnd w-s 
not bound to it, it would rpnly thc articles of thet 
Convention "ruti tis outrndis." (kx. 1490, Tr. 27127, 
ind Tx. 1471, Tr. 27128). Th: orosceution rttcnpts to 
pliec its owm interprctrtion on the term "rut tis 


mitcndis". It is subuittcd, howver, thit the Joprn sc 


Governornt, in using thrt cxorcssion, hid © definite 


intcrorctrtion for it, rnd thcir interpret:tion or mern- 
ing of thrt tern is not subject to contrédiction or 
rebuttcl by the prosccution. In the President's om 
words - "They erc giving their rmersons thy thcy g: vc 
thet qurlifiertion to 'gutatis rut:ndis.'" (2713C) 
“You scc, you tendcred docun.nts shoving thi usc of thit 
L. tin cxpression. They cfnm cyrtcinly ixplrin wht thy 
SOHN te Gy te CTE 27134) "Obviausly th * rhrisc 
wis not uscd in its ordin-ry lcetl :cecption.” 

(Tr. 27131) 


Thc dcfensc contends tnt Jepon wrs ciply jus- 


tificd in canditionine its dhurenec ta the Geneve Cor- 


vention bee: usc the hibits, customs ond cconanic strtus 
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,| of the E-st, rnd of Jrocn in prrticular, cre so diffur- 
| 


2 “nt fron thoscaf the ¥.st thit it wos impossible, in 
A 200d frith, for Jepen to rercec to the tonoliertion of 

| thes. srticles withânt: abalificztion. These srticles 
requircd thrt orisonirs be lodgcd in h:rr:ecks or quartirs 
fully protcetcd frow drioness “nd sufficicntiy herted 

tnd lighted; thcy requircd frcilitics for orcpsr:tion 

of .xtr: retions ind frcilitic¢ for the nurch: x of 
\-coduions 2 faoc, clothing :nd oth r convcnicnecs fer 

b yand tn t which the pcople of Jrprn were reeurtou.d 

to ewin fn norm) tiis. (Fx. 15, Tr., 27124) This.is 
eleirly inaiertcd in the For.ien Ministry's reply to 


th, sorries:n fovernacoat through its reor sentative, tnd 


I quotc: "The Jenonese peopl. zre ponr ind contented 
with little, froz which frets rris. aifficultics conecrn- 
ing tac trertment of foriign inturnscs." (Ex. 1471, 

fr. 27120). 

Tn. rrosveutinn rttenrts to usi sn cssumotion 
tht the rer.eucnt to crrly “sutrris nutrncis" the 
Genev: erticles would ovcresme > conflict between th 
‘rti¢ls end the dorestic lew of Jipen, rnd th:t the 
trticl.s would oreveil. (J-24, p. 13) This rssunotirn 
however, h s no founertion in fict bceruse this is ami 
of the sony ru: sons why J-p'n did nat r. tify thse 
stlicics Tt mula e ade eis 
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—— 


cormaunic?t. its intcntion in vespons<c to the inquiri s 
adc by the Gow rnoints af the Unitcd Etrtes snd Grert 
Britcin through the conuntrics rcorcscnting their 
intcrcsts in Jepen respcctively; it did not trke ony 
of thc dorcstic stcos ncecssery for réetifying or cntcr- 
ing the Convention, ner did it sushit to th: Govern- 
fant of Suitzcrliinc its rztific' tion or notifics tion 
ef antrinei, in fceord-nee with the ifor.srid provisions. 
For t^is ruson, the Swiss Governcint newer notificd 
the x. nber-nrtiens af th: Convention of Jeprn's ri tifi- 
er:tion of er intrenet into the Convention." (Fx. 3039, 
Tr. 27135-137) 

In reply ta £ question by the President of 
tu Tribuncl -- ind I quotc: 

"Q. hrt do yor ocen by the relrtions be tuccn 
the provisians of domestic l:w -nd those of the Gincvwe 
Canvention?" 
this seme witness ‘nsrcd: 

"A. “ith rcso.ct tò the Genewr Conv.nticn of 
1929, ‘hen the qu.stinn irasi in Jrpin is to the riti- 
ficii. of thet Convention, it wes found tht in thr 


lieht of som. Of the provisions af the Genivwe Convention 


cirt: in ‘sn ets af Jrornes. dow stic lew, nrison lrwy 


tne ary rnd iv-vy pm l code end court artirl Ius 


‘mid Weve to b revised, oth ruissu it would be 1 possible: 


- - ——M -— J 


of such cogis -nd lws rs the Nrvy Piseiolinc Lew, the 


Hevy Pinel Codi, the Nevy Court-crertisl Lew, rnd the 
Urvy Ordni nec concerning iorrisonuent.” (Ex. 3043, 
Tr. 27180) 
Purthcr, the vitn. ss daTSUA0TO, who <ntcred 
the Forcign Uinistry in 1921 rnd w s Dirsetor of thc 
Burciu of ir.ctics of the Forcign Ministry froo Se-tccbcr 
1940 to 1942, -nd who, we -rguc, wes in rt bitter position 
then :ny othcr witness to eive Jcprn's moaning of the 
xor ssion "nut: tis mutrndis", strtcd, înc I quote: 
"Jopen hed not ritificd the Geneve Convention 
ty reeson priswrily of th. relztion bctwocn the provision 
of domstic lows with thosc of the Convcntion; ind the 
rabl: as growine fro> this inter-rcirtion wold still 
hove piven rise to auch difficitlty in the cvent of in 
unccert: aing to rpply the Convention cozeletely rre un- 
conditionilly. Morcover, it ws rnticiprt.d tht prect 
€ifficultics in preetice would r sult fs lerg: ser le 
-xrfers sprerd over Erst Asis, if we wire to rp^ly 


strictly 11 th: stipulitions of th. Gencve Convention, 


which Jrpòn ned not retificd. It wis for these m? sons 
tht it ws mpli-d thit the stipul:tions of th. Ccnv.n- 
tion wre to tc reolicd “gut-tis uti néis'." 

Further: 


"Tho t the Jeprnise Gav raant did wis only t> 


A r: tify thc canventian. . . .” 

In this canr ction, the Tribunrl's i ttcntion 
is ecll.e t^ the f:ll cious crgun.nt io intiror: t. tian 
of the prosceution plrecd unon Itiz 4 af th rmisons 
why the N' vy edvised non-r: tific: tion, wich ¢. "ls uith 
tac srac orttir is the witniss LATSUNOTO is će: ling 


with, to-wit, rtiffe:tion world requirs revision of 


certcin d¥xstic “nd nilit:ry codecs. Th prosccution 
contends tht this revson ¢rounts ta f disiri to 
inflict prestcr punish: nt upon PO's, which is without 
foundrtion. Actuslly the ressn, rs is indice: tcd, 

wes thet siniler offcnscs by Jrpencse soldicrs undir 
cilitcry rcpulrtions cstrblishcd over f long p rind of 
tine, would inflict grcrter punishy nt uron Jrrincse 
soldlirs then POW's for rt sinil:r offcns., thus micis- 
sit:ting, in ordcr to kccp the on rn cgurl footinr, 


the revision of th Jrarncse ailit-ry crxéc, which itl- 


itery cutharitics rightly f:1t nipnt destroy ullit:ry 
disciplinc within th: J: p/n s Ariy. Such r eul: tions 
hid teen in cffeet moony sirs one th: Jeoocmesc soldi: rs' 
ittitude nd behovior ws tumd to this trnc of disci- 
olini. T- r-tify the Gemve articles mint, therefore, 
reducing fll renslti.s in the iuit ry R:pulstions of 
erch infr:ctiòn. It nust b. mc sbered thet these 


rrtlelis uer. nromulest<¢d in 1929. The controlling 


ce ect 


frctors ir considcring then vis thir cffect in 
relrtion t discipline in the Jturncss hruy, It einnat 
be a. risusiy contind.d thrt f:ilure to r-tify ws r 
disire to punish COF's, beezusc ct the Linc there wes 
eit the re..atest cvidence of r conflict between Jepen 


tnd the *cst.rn Powers. 
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J:zpan refused to ratify this Corvention. This Article 
provides, anong other things, that “penresentutives 

cf the protecting power or thuse accepted delegates 
shall be permitted to go any place, without exception, 
where priscners of war are interned. They shall have 
access to all parts occuzied by prisoners and may in- 
terview thes, es p gcneral pule, without witness, per- 
sonally cr trrough interpreters," The prosecution coh- 
ferds trat the excression "as a general rule," cures 
the chjection to this article hy Japan. licwever, the 
objection t tris provision of the Articles gocs fur- 
ther than the exclusion of witnesses. It permitted 
reprasentatives cr the protecting pover "to gu any 
place, withcut exception, where prisoners cf war are 


ainternec." Since nany of the camps, of necassity, 


were locate in occupied countries, it was considered 
ty the cilitary authorities that this section would 
nave endangered cilitar’ secrats ond the defense con- 
tends this wos ana is a logics] reason for the objec- 
ticn to this section. (J-43, p. 21) 

hepresentatives uf the hed Cross were per- 
ritted te visit rany of the PO! camps uson request. 
Evidence was offered by the witness KubO, Chief of 


the 3d Scetion rf the kurcav of ‘irerties in the Foreign 


linistry. tiat the International Red Cross Cormittee 
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The .rosccuticn attemste, through its own in- 
terpretaticn of "mutatis mutandis" ta infer that the 
Jepanese Government changed its position as to the 
meaning of the expression "putatis mutandis" at var- 
fous tires during the progress of the war, but it 
relies on a false premise in support of this conten- 
tion; to-wit, an "assumed interpretation" of this ax 
pression bv cne of the defendants, which cid not ep- 
pear in the record at the time Js»ar apolied the ex- 
pression "mutatis mutandis," but when thas accrsead 
presented his individual defense. Tre Japanesa Gov- 
érnment never at any time changed its position ss to 
the meaning it gave to the expression "mutatis mutan 
dis." The defense, thercfore, contends that the 
meaning of tha expression “gutntis mutapgig," as 
used by the Japacese Government, is what the racord 
shows as the interpretation piven it at the time the 
condition was made and net after the conclusion of 
hostilities. (J-57 to J-59, pp. 27-28). 

(3) Tae prosecution has contended that the 
Japanese Government deliberately refused to yermit 
visits to POW canss by rcprasentetivas of tha Allied 


tations, in contravention to Article 86 of the Genova 


Cinvention, Tha deferse contends that it was not 


bound by this Article as it wes ane of the reasons why 


at Geneva requested sermission, in the midcle of 
February 1942, to visit the internment camps. Eviderce 
stows that seroission was grantec the International 

hed Cross to send representatives to inspect FOY csnps 
as early os March 1942, anc’ that thereafter canps 

in Japan proper, Chins and cther occupied territories 
were visited by representatives of the hed Cross. 

(ex, 3040, Tr. 27149) 

The nrosecution contends thot even though 
representatives of the ed Criss were permitted to 
visit camps, the Japanese Government selected the 
tire and vlace for these visits. lt ds respectfully 
submitted that in time of wir a country hes a right tc 
exercise the minutest cara enc precaution in nctters 
of this nature, It is contended bv the prosecution 
that calnys occurred in granting the pormission for 
these visits beccuse the Jcpanese Governnent wished 
to rrepare tho emps fer insnectiqgn. The Court should 
berr in mind that nost of these comps were set up in 
1942 and it wes but rstural thet the Japanese Govern- 
ment wished to mok2 cs fovorzble an imrssston upon 
represantctives of the Int.rusticnnl Red Cross es 
possible. The custem of "dres-ing un" or preparing 
for an inspection is not suculisr to th. Jrcisvese army. 


Further wvidcicu tss offered by thir sz 
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witness to the effect that not cnly was the hed Cross 
permitted to visit canos, but in the exchanga of 
dicjomats and civilizns between Japan and the United 
Stetes and Grent Britain, Japenese ships trensported 
relief gocds to Jaar, znd these goods were distributed 
ey Celeg:tes cf the Intern: tional kad Cross to POW's 
gnd anternces in Jspan, Shoneghri , Kong Kong and 
through competent of ftsizls at Singapore and Manila 
mrcPe me Fe,resent-tives of the hed Cross were str- 
tioned, (Tr. 27154) 

Evidence azs offered to stow the conditicns 
cf certein carps when visited by representrtives of 
the fied Cross. br. Poravincini mode £ visit on Lay 16, 
1542 to tre Sumiro Jogikuin POW comp in Tokyo cnd 
reported tit the internees werc recaiving good treet- 
ment. br. Zele reported, concerning sone 23,000 
civilian internces zt Sento Tomns in if2nil», that the 
tre teint «id conditions of life were excellent. The 
hed Lross representative reported, in ioverber, 1042, 
tf an l.e cOw cimp at centsuji the Amcricen, British 
-BA autiralian PGs.'s were in geod condition. (Dx. 3041s, 
Tr. 271€5-174) The hed Crees further recorted in 


April, 1942, tht prisoncrs cr Gusan en “eke hed cx- 


presse Uenks for the peod tres trent wiicn wes 2ecura-d 


Mose Isl nds were visited ty LF, Ferivineim, 
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“The Commndrnt (thet is, the ev:usndcr of | 
the esa) sholl b rcsponsible tò ¢ conws nacrof in 
cry cr ties fader of ¢ perrison ond he shll 
conte cll the i ff-irs af th. eap." 
éredele 8 provided: 
"ho can nd.r of on Arey, or : costicnd.r of 
son ory, whincv.r n. ccesrry dclepttc his sut- 
"4:8 ta Fssist in the orn. goucnt af r Pov cr.:ip." 
Tn os. iretructions d find whò sws 2 Pow, which wes in 
4ccfine „itr int rn tion' l tre:tics ond custo:.s, Chi p- 
ter I, Articel. 2, providud: 


a pristnir of wer shl) be humenly trusted 


irè in ne evse shr1l sny insult or n:ltre-trent be 
{rSlictsd upcn hi >t 

Truresfter, th P gui tians sit firth instructi ms :s 
t. freee cf relizion, provisions for pastel wtu Ts, 
¢te., in ee cpinr with the H:eus. Convention rnd ints r- 
robinns] trorti.s :nargrecncnts, Th.sc instructicns 
further provided for tne estrblishrent of infir’ ri.s 
mothe provision of meces:ry '.dies1 sun li.s, 
ciòotairr snd sther dsecll:ncos r li f. Try cis 
Frovie d fcr tn inspection ind visit by the intur- 
motien 1] soeiety of A.d Cross. Th rifter, throvrnwt 
the monine r of the wr, ofond-ents bpe Issucd “s 


N-cuessity irase. 
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rc represintctive of the Internetionel R.d Cross. 


(Ex. 3042A, Tr. 27176) 

LEYS, R LES JT _ALGELATIONS P: STAINING TO 

PRIĪSO ERS OF "AR, 

During thc prix of this Indictucnt, reval+- 
tins rittive to th. crre of POM's wire issucd by th- 
cr Ministry. Frau tiie to tha these reeulrtions wire 
ticndid, The Tribunel's .ttcntion is dirceted ta the 
fret thet the prosceution his niith r offered vidine. 


nor contended thit :ny instrvctions were ever issurd 


enne.rning PO's th:t could be intersrmtid to ow rit 
their ristrerticnt. It is signifiernt to note thet 

with th. ovttrork of the Preific rr tne. Wer Ministry 
revised snd canpiled rll rmgulrtions ocrtrinine to 

Pos rnd issud then ¢s of Tvecnb:r 27, 1941. (kx. 1665 
sc instructinns orovid.d tht rn indcpendcnt PO" 
Infar ction Furceu be sct up, in sceordrnc: sith intcr- 
nzticnzl custo, this bur-:u to be r snonsible dircctly 
ta th "ir ii.nister, It ws capowsrcd to hindli 211 | 
tttors r leting to POu's sno t? ciond infor tian 
frəi cny iilitery or nevel unit in werforinee of its 
dutics. The instructions provided for the cstéblish- 
tent of PO. er ns fng sit forth the resprnsibility for 
the oonepeent ond sun. rvisfan of thost cips. articl. § 


nf the instrveticns stits: 


On Deee::her 10, 1942, ¿s : result f tim ru- 
ccipt of protasts relitive tò the trinsvart: tictn of 
prisoners, j¢cition;1 instructions thre issucé rcquir- 
ing bettcr frcilitics tna inere=scd ittention t> physic’ 
condition, At the srme tise PON ernn cosicndcrs were 
issucd instructions requiring the scpret.tion of youn 
‘nd chilér.n frou ncn, ‘ce rding tò meessity, . nd 
providinp th. t uoan intern: nt ^f civilizns, r nort 
shwld bo imwdirtcly mac to th PO Infor:ation 
Bureru rnd th:t the esp em: o ndur shuld siu tnt 
internmes vere fivin prop:r m.cic:] treitinnt. 

(Tr. 27182-101) Frou tie to ti'i canfcrenecs of POM 
clap conu neers wre held ta instruct eo unders fs te 
their responsibility :nd autics rcl:ting to POWs. 
Such r emfcrence wes Hild in Septecbir, 1°42. At 
this confercnee Licutensnt Generel UYLHURA eczutiond 
the ec .p cmarnevrs ta tre't prisoumrs of wr frixrty 
rnd instructcd then th7t to nistrmit the prisoners Or 
ciusc sickniss would ecuse :n unfivoarcble rmicticn. 

HK. instructed then thet PO's were link.d upon dif- 
forcntly in uarie: rnd Europe fro tht of Jpn. 
Tan fore, tucy sàr le st :11 tims te mindful mw rticu- 
lirly cf this diffirenes. He cited Article 2 af Rul. s 


ind Kopi li ti ns shnuinr tt 1risen rs shuld never be 


insultid or mistretted, (x. 3048, Tr. 27201-207). 


Further, instructi*ns tare issu.d rs rn crcndunt to 
Rules eng Ai eulctians referrcd to hercin tò the effect 
thet lrbar iaposcd up`n err prisoners should nat be 

h. vwy, nor shul it ti such work rs t^ discredit 

Lis ctnsition, nilitzry cr civilizn, which vis ucr- 
ford by th. in thcir country or, fny work which 
relist ¢ circetly ta the plin 3f nperi tions cpsinst 


their country. ( x. 3050A, Tr. 27239) 
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Honehuris enl on the vrinlsn’ of Jac:n, 2 notificc- 
tinn "concerning thei:croverent of stninistrstion of 
POr's ucs issue! to vach co. cnginc zemers) of the 
arry uha wes An chorce of tie iininistretion ef Pov's. 
(Tr. 27666). Instrvetions asre issue! in peiphlet 
fort: ta 71) sollicrs cs to their concuct on the 
tattlufislt. (fx. 306, Tr. 27°28). Mr. ICLIMANE, 
Ltoff Officer of Iryericl Ruccquarturs, tesitife 
such instructinns were issu.c to every salcicr; that 
these instructicns were fers” to 211 solvicrs so thet 
the pulcs uwlt be put into crretic.. (Ex. 3070, 
Tr, 27:32.) fr. KODANA, Section Chief in lfilitcry 
S.rvice EBurzau, tustifie’ that annucslly Division 
Corren’ers in Janzn, Staff Chiefs on? Chief Juricicl 
Officers strtiones st hove ant curocc, weru celle to 
Tokyo to give thar instructions, anc they zut snecial 
stress or th: snforeument of military Siscipling. 
Froqguently thers were scecicl mectines for the ex- 
elusive nuraosu of unforeing nilit-ry ciscipline. 
(Ex. 3001, Tr. 27753). 

ELPLOY ENT. AND DISCIPLINE OF Powts, 

(1) Article 6 of thu Se-ue Convention of 
1967 .ravices ti.-t lsbor or crisoners of wer "shell 


fe ve no connection viti. ths eaur tions of wr." The 
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i In 19%7 Ff ition I instrietions were issu.c 


to ir-rnve- thi concitions of 20°%s. “Leoognitiny the 
ineracsa” “irticulties incurre! ty the IJsprnuse 
Amies an’ thu climatic cn” ceono iie enncitinns cs 
effecting PO's, cll erros ware instructed to exert 
every effort to li-rove ssnitcry conmtitions an? 
cexereisu avery effort to -roevice Cisnenscries, fon! 
znt clothing, They were instructu’ that efforts 
shull hu re'e not only tn foeilitrtu ths sonitcry 
work ty usin the cater] personi corong the cneny, 
“ut ary hoszitel vier] officers ttchu? to units 
shoul? be use. concurrently to si* vith the recies) 
c-re of POW's, T'wy waro instructc, to avoi? usins 
POK's who were ~hystenlly week or 411, in sny kin: 
ef lnbor. Tou instructions further cautioned 
emloyers of POW lster in this mennor, 2n’ I quotu. 
"If thy health contitions of PO's pet vorse, 
Suc ta in equate ezr- on th. -srt of their a loyer, 
on orcer of susnension or r striction of etmloyrcnt 
of PO's uill be issue. (lx, 3051, Tr. 27244). 
Colonel ODsJINA (Zz. 4109) tustificd thet 
Ue to the can‘itions ru crte’ on tr. nszort shins, 
instructions vere issve` in Dee: Fer 1972, thet 
con ‘itinns rust tc ducrove* r’ th-t esrly in 1957, 


after ovin« visite? ers s in zaron, Torrosc, 


Soyernsent catborizs. th. usu of POY!s in viwicttan q| 


of this srticle omt cs a retter of “ulicy camille: 
FOW-s ta be encece? in such lstor. They quota the 
nanthly cesert of the Seerct Survica Police of 
Autust 1942, shoving thet 150 POW's who were zt 
Zentsuji ezit were sent tu Osake in ardor te ‘unr ou 
ic icbor an’ warts," tut it ‘ous rot show tit Tele 
lanar ves Cirectly cane venus with pilitery o Arr- 


tinner. (0277, 2. 54). 


Tn rosecution further rsrs to comnnni- 
cotiur frum the View-Udaister af “ar in Aurust 2942, 
relative te tha use cf PI's in the Monechurica joel 
Comany 42-122, b. 5%). ur. AJECTA, na wes Presivent 
ef the Inehurien Baginceriac iachinu Corzrny, tusti- 
fio’ thats 
"Our corzeny ucwefsetared meehinury lenny 
the catusery of calaz tin: atosuctive vacet mi 
as I gaou theru were no “lans esta lisnay, ithar 
by che erry or Mcnchukwo or 35 aur exwony ta 
cowreny 2 rildisry Teeter; l rot a enile arier 
uns recuived Sy our cor cany ro ny aros menufacturar. 
focteri:s in >f-achuris, Jansen nro-r, =n other let Gee 


te aan ares or cite thor of. Cersuquently, our 


cominy n ver Us 7 the pee te ents cu in vori relatet 


vith thu nont atupe.’ me ar - 4th ver’ Cireetly 
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concernee with the operstien of ser," (Ex. 3127, 

i 

| Tr. 27888.) 
2 


A Th. sros-gution further refers tq 2 canferencu 


M h 1? in 1942 r.nearte2 in Forcinn Affzirs Monthly, 
ef which r_fors to the labar shortera in Janen and to a 


6! canf.rence hale by the Cobinat Planning Bozre on 


| fu-ust 15th relative to the transfor of ver arison.rs 


al to Jinin prozer. (-122, 2. 55). 


| 


9 It is sròcittol thet the fret thet thesu 


go, conferences varo heli is no uvicencee thet thu povern- 


| 


Zent instruct.’ the use of PO's or hee a nolicy in 
violstinn «f the dessus Convention. Tha prosucution 
Tefers to z retort ‘aCe by Corman’or of the Eorecn 
dry cn Sestenb.r 9, *}942, inferring the POW icbor 
uss being usu? in eontrevuntion of tuis erticle, an’ 
quates Article 2 of the report, which consistuc of 
rojulrtions issus? y the erey conmonter of thet aree. 
‘rtiels 2 is quote? referrine to incustrial cevelor- 


ent en oilitery lover. Article IV is cited to show 


the tynis of lstor, ‘ut net quote. Kowever, the 
typ-s af istor intiestes in Article IV cre: (1) 
ferizulture; (2) snvinuering; (3) zining; (4) collect- 


in: of rotiri:is (iaclu ‘in: serz9 iron) heulin; lzbor 


“no other ea 2 S wort 
ater ee unic- tions works. (3-122, 7. TA 


Tr. 1:533). It is sulritte tart tuis wos nat cn 


wes the followinn: 


“Of course, Yu cit net rale ony public 
snnounterent stout thu erploynent of POW's far lzhor. 
It was never intenfec to use the POW's for sublic 
ciry 

Ho further tostifie' thst Le nuver rcoeivet 
any sug;zstíons fro lis sun.riors to u:pose the 
POF's ta =uvlie view, nor be: he any instructions ar 
succestions fron loccl verties to thet uffeet; that 
ce, in tura, nat gniy cic m t ‘ive instructions to 
such effect, lut, on the contrrry, iu instructec 


they snarl? to everything possisle to avoid subjecting 


© Pow's to cublic view in orcer to raintain their 


timnity zng sulf-resnuct. He statuc further that these 
instructtons were commlice with zng nonu of the POW's 
uere exposed unnecessarily to public view (Ex. 3067, 
Tr. 27393-395.) Mr, ZONDO stetes in fis renart thet 
the rritery cffect cf POY Inbor usuc has teen D in- 
eresse tre efficiency of the Joncnese laborers. Els.- 
where the orosecution relies on tun cocrunications in 
1942 fr~ the Comccnter-in-Cnicf of the Korean Arry 

to subst-ntict. tuis chargc (J-123, p. 54). It is 


not cll. ze tuet turo wes cny vielunee or insults 
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instruction issue” ty the Coniznčur of the korean il 
Arry ta the PO" ezip coi sncurs, on Lit ‘aus not 
vinlete this section. Nothin’, in the ctovu list wes 
fireetly coneurnic with the "oper: tions of ver." 

(2) The arosucution contenes tiat the 


cnanuse Governcent instructa?, or nec e policy to 


expose POW's to sublic curiosity in violction of 
Articlo 2 of thu Geneva Convention, rescing? "Thuy 
pust ct 211 tines be huwanely treated anc nerticulsrly 
seainst ects of violence, insults rnt sublic curiosity." 
No evidence is atcucué that such instructions wera 
ever issue. ty thu Janonesu Governrent., The srosecution 
relius on carresjoncance onc runorts. As en illustra- 
tion: o report in Octoher 1942 fror. the Governor of 
Kanagawa Prufecture ta the Minister of Welfsru anc Hana 
Affeirs, which spucificelly stts: “The public hes 
not been infornec of POs! labor." (J-123. p. 58). 

It is suywdtte” if there were 2 policy to 
ux-ose PO's to sublic viuw, certcinty the putlic 
woule be inforiec of the presence of POT lator. 
tir. KONDO, the “.rson nckin, the ropert, stetec he 
hac nn olliestion ta revert ta the Esstern /rry 


Correntur, on le rresuves thet the Eastern fry 


Compen’.r trensittut thet rocart te the “er i‘inister | 


-n° shs that in th. lrst sercarcph of th. repart 
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~y the tullie tourer’ the arisonurs of war, nor hes 


ony evicenes tun offeruc that the crisonurs uere 


subjectec to insults or violences ty thu sublic. | 

The Tribunel's ecttention is Jiructet to the 
fzet thet the Hocua Convention kos no rravision caL- 
verabl: to “rticla 2 epnecring in thy Geneva Convention, 
It is reszactfully subritte” that the evitenco herein 
referred to ty the trosucution ‘oes nat veot the tust 
in allueing the violction of Articls 2 of the Geneva 
Convention. It is further sutittoc thet thu aurpose 
af Section 2 wes to avail POW's ting uxnosec to the 
Jenzer of bocily hern cnc insults ty thu public, enè 
no evicunea hes zucn pravuced by the srosucution thet 
such oceurrec. Thu fact that PON's nny havu been seen 
`y the sytlic in no way is convincing thet the Japenese 
Governnent hac a policy of exposing thun to insults 
enc violenes by tho public. Practically cll tha 
countrios who wura involvuc in this wer ha? =risoncrs 
of uneny countrius an’, of course, thu public knuw of 
it cn’ saw then. Thay vere uset ky 211 such countrius 
in farm lebor, public works, vte, It voull be atsurc 
to cantung that any harm hac cove to PO's becouse they 
wurg seun by the puople of the country whorcin they 
were interned, 

(3) Article 2 af the Ha ue Convention of 
1907 ru js: 


"* ordsenur of urr ivy nt Ye camullauc to 
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ceeupt his liberty on parale. £iril-rly, the hastilu 


covurment is nit obligu? to eccetu ta tha rean-st Jezen-su bes st:ountes ta 300,000 sn* their natiancli- 


. ene’ p a 2 ` id a 
of thu prisoner to be sot at Miburty an parola." ties en? qurlities are very Cifferent ent complicate, 


The 2rosecution refurs to this -rticle zne until toccy 2 large nu:™sr af thun fruquently 


(J-12s, 2. 60) in cn efiort to show thet requiring uscapa¢ ant shoved cisobadienca. In czsu of super- 
Se) eis in 5 


POt's to take sn cath nat to eseane is t violetion of vision of wor crisoncrs it is of urgunt nou of 


& a 5 +s a i o 
thu } wa Convention, It contends th-t it "nacess-rily controllin; so 2s to o rie to intorn c large nuntur 


fos ten sft ant z a srall 
follows fror this th-t ha e>nnat bu conpellet to sizn of Wer crisonurs in szfaty en` tronquility Ly a sra 


wm sured a on Ra a 44 
an cereccunt or trke =n octh not to osc^na whan ha nahor of turvurs of the ezen (Tr. 14479). 


upd s; n A 
foos not awen eet his liberty in sxchangu," It woul’ In celtition, tis cuntuntion is suprortuc by 


: ` ME 2 aA ; 
bu just es loriczl to conten’ tii-t sinca 2 prisoner the evicencu offare! by Er, OxiA, Director af the 


2 & = s = he lersh, 
ry hot 5u force: to secapt his liburty on parole, Bureau of Jwicizl Affairs ef the er Ministry, who 


: ls 
that ho nay be requirec to teke an octh not to usecpu. tostinioca 


“u at a 
The cefense contends thet the yursasc of this oath Sincu tha outbruc of thu Peeific Fer, thu 


was to rucuce thu nutur of cuarés requiro, ent thst nunber af prisoners of wor tokun by thu Jajenusa Arry 


rratue A Sen ~ 
article 5 af tho reculstions covering tructrunt of eragutlly inereaso? with ti: c2vencunont of the wer 


` fronts, anc it becaty nucesssry, fron tha viewpoint 


PO's buars nut this contention whan it states that 


srisaners pufusin; to reko this zgruununt shall bu nf keeping surveilicnee, ta tzko creecutionary steps 


nut “unter strict surveillance." (J-12%, p. 60). to sunnress the nossitle unrisin:s of >risoners of cr, 


This contention 1s further sup ortu?! ty uvicuncu as well as not ta crusu eny hincrenee in the proper 


efferet ty thu “rosueution which wes en explanation Mecharge of thu cuties of those in charge of guarcing 


an? superintending the narisanurs." (Ex. 3354, Tr. 
31693.) 


-iver “cfore the Diut rs to uhy it vies nceussary to 


require rn oath nat ta ese-nu, an’ I quantu: 
muy q 


TES TT: tev rec aS 
"Sines the outtrucl or the Gructer Erst THE PRESIDENT: Ws will rucess for fiftocn 


Fs minutes 
Asis wir, the nu tor of wer “risoners suizuc ly the eu 


qq“ 


— — (iheroupon,-=t. 12-5, — amuen sos 
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token until 1500, 


efter whien tha orocuc- a a 2 — nee 
THE PRFSIDENT: ing to illzass, the accused 
ints Weru resur? cs follovws:) 
'SHIPATORI will not be prescnt for the rem-inder of the 
MANSILL OF TIE COUNT: The Internatiansl 
pfternoon escasa: 
VAlitery Tritunsl for th: Far Ezst is now resunec. 
Ur. Freenan. 
TYE PRESIDENT: Captain Kraft. 
IR. FREEWAN: May it please the Tribunal: 
JalGUAGE ARBITER (Cantoin Kraft): If the 
Nothing in article 5 crn be construc! ss 


Tribeunzl pleasc, the folloving language correction is 
vekinz this oeth or cgreesant cenie tory. It only 


provides “strict survci})onec" upon their refuse] to 


tanke the orth, The prosceution rifers to Licutcnant 


sutrittcd: 
Txhibit No. 76, Article 1, delete the first 


paracrich and substitute the following: "The Forcign 
Guncrrl Pereivel rne others rfusin= to csk. rn orth, 


Kinistcr shall take charge of the edministration of 
but later sgrecing to the orth. (J-124, page 61) It 


matters concerning state affairs relative to forcign 
4s subuittcd that this referenes rifers to the report 


countrizs, the protection of Japan's foreign trade, cs 
of the Corzianccr of the Taiven Arey of 1 Scupterber, 


well es affairs pertaining to Japanese subjccts abroad, 


1942, However, the rcpuletions pertaining te the oeth 


and dircet and supervise diplomatic and consular 
werc nat pronulgati until 9 Mrrch 1943. 


officiczis." 
The prosccution continis that un.cr frticic 


B of the Hneuc Converetion, serpe. prisoners rre 


lirble ta "‘iscislinery sunish>.nt enly." It is the 


enntention of the ccfenss, hovcver, thrt to un crsten- 


the dmplicetion of Article @, it rust bo trk n in its 
cntir.cty, It rents: 

"Prisoncrs of «rr shell be subject to the lrws, 
reguinticns, rnd or crs in lorcc in the ariy of the 


Stet, in whose pwer they ere. any ct of insuborsinatich 


Justifics th. aJoption tovercs ther af such rersurcs 


of saverity es iry be considcrce necessery. 

"Esc-pt. prisoners tho rra rctrkun before 
bcing ebli to rejoin their own erry or before liaving 
the Lurritsry occupic’ by the arizy which cepturc- 
this: are linble to iIseiplinary punishrcnt. 

"Prisoners vho, efter succeeding in cscepin:, 
ere resin, teken prisoners, erc not lirble to nny 
Furnisho.nt on eccount of the previous flight," 

It ern be seen here thet Article 8 refers to 
escrpe: crisorers reteken bcforè joinine their own 
Ary, “ho er liable to “cisciplinary punishment,” 

It does not sey thet “isciplinery punishrcnt is tie 

< exigu tiet.iwey be inflicte”, nor Goes this sccthon 

of the Article refer to pttcupts to cserpc. It is 
respectfully subritted thet the first peragreph of 
Zrticle 8 rust be teken into ecnsiccration in Jcter: ini 


the quantu: of punishnent thrt ury be inflictee for 


ettuppts ta userpc, insuborinrtion or othcr infrectian). 


Thare it srysi 

"Priscnurs of ver shell b, subject to the 
lars, regulations and orcers ... fore. in the Arsy of 
the itate in whose por they ar." 


It further strtcs: 


“ny net of insubarcin-tion justifics tir 


| r option taverts then of such tcrsur.s of severity es 


= 3 — 


Evcn if tnc cxpression "cisciplinrry 
sunish:cnt" Lry be construi to be e linitntion, 
the »rosccution offars no cvicnce thet on yerr's 
iiprisonrent, ns provicec in Article 10 of the 
cisciplisary lav for erisorers, is cxcessive. (Exhibit 
1965, Trenscript 14,439) Truc, it contents thnt 
the court shou] 3:b' thet uneer Jnpencse Inv 
Aisciplinary punishnint cansists of errest for e peria) 
of not cxcccding thirty cays. (3-126, prec 63) However, 
they offer no evidence in support of this contention, 
It is subitt thet the buraen of proof is upon 
the prosccution to show - (1) thet the expression 
"disciplinary punishicnt" carries vith it n quantun 
of punishtant, rand (2) thet one yerr's inprisonnent 
is in uxccss of the Ji:dtotion undcr the Japrn ^c 
regulations. 

In this conncction, the prosecution rcfcrs 
tae rtlitnry court martial, as follows: 

";ecorling to Jepanese officin] firures 


bcticen 2 June 1942, an? 3 Merch 1945, sixty-four 


-risoners sere convicted by court vertiel far vi lations 
of nonecsenpe maths, en! received sentences renging 
froc one year's i prisonrent to cetha" (0-126, pace 64) 


I. cocu ent mferrc? ta is » list of PO's 


punish.” by rilitary court :rrtiel ‘urin- the p. rin: 


———$_____.....- 


any be consider. ó necessrry." 

It is respectfully subrittce, when trkcn ns 
a vholc, that .>ticle 8 plrecs no licitation upon the 
punishiint thnt cay be inflictce, except thet it be 
no grevtcr ther thet which is inflicted upon nei‘bers 
of the ir:y of the cetnininr powcr, 

Rcfor.nee rgrin is coec to the testirony of 
AL. OYL, who strted that the law pertaining to the 
punishi.nt as FO ss promigntce 9 barch 1943, nrs racc 
to conforn to t=. ¢riminol cole perteining to Japanuse 
scl’dcrs, whack hJ becn revised in 1908 whorins the 
PO: reguirtions nno not been revisec since 1904. 
(Exhibit 3354, Transcript 32,693) The prosecution 
contcnes thrt thc cxpression "Lisciplinery punishrxnt," 
rlthough not defined in the Hecuc Convention hrs n 
well known . coring in nilitrry lev, which has a 
limitation rs tə the anount of punishrent thet say be 
Elven oy 6 cOiz~=ncer es rgAinst thet of o court tertinl. 
Thiy atducc no wvidcnec to support this position, It 
is the position of the Acfunse thet unter irticle 8 of 
the Haguc Convention, the expression “Jisciplinary 
punish:cat"” is zot a licitation en’ thet the Japanese 
Governiunt wes uithin its rizhts in issuing regulations 
ss to POWs, to conform With regulrtions as to sol'‘icrs 


within the Japenese Ariye 
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fror Decciber 8, 1942, to cugust 15, 1945. It covers 
punish; nt for e nucber of criccs, inclucing theft, 
nurlcir, esplonagc, repe, ctc. In crch instance where 
the cceth sentence was inflicte’ it wes for serious 
crimes, such as murcer or espionage. In no instance 
was the suprere penelty inflictc: for violation of 

en orth, es the prosccution woul’ have you bclicve,. 
(IPS Docurent 2483, Exhibit 1998, Trenscript 14,682) 
Ptnelly, with reference to rcthols usc’ to compel 
prisoners to uerkc the oath or rgrec:cnt, the prosccution, 


in its sutntion, rcfers to alleged. incicents occurring 


in 1942, (3-130, prre 68) This could not heve bccn 
pursuant to an instruction thrt wes not issued until 
1943. 

The prosccution further refers to thc foct 
thet on 14 jugust 1945 e notificrtion nes issue. to 
troops to the cff{feet thet rll confirentiel cocurents 
hele by troops shoul? bi destreycd by fire iimwelietcly. 
(3-128, pege 66) It is respectfully cubitte’ thet 
this instruction in no wisc violate) an internrtionel 
laws, trcatics or ofreuients; thrt it is the custan 
for n Zefentce ary to orler the “cstruction of conficontia 
filcs rnc docurwnts. Finrlly, the prosecution refers 


to n rivioyr-i issuc? by th. Chi f ef the POW Crsips 


in Tokyo on 20 August 1945, to transfcr or relerse 
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pcrsannrl ho hevc ristrentc> PO's ar tnternecs pn’ 
tn Costroy ‘acuisnts th-t are "unfnvornble to us." 
(Lxhibit 2011, Transcript 14,718) This cowl? in no 
åse be consiccrc’? en official cozrunicetion froo 
t.e Jsaencs. Governo.nt. The court “oes not have to 
be rer in a| that the unr wes over pne nnturrlly 
Lyeryt.! - ves in a state of confusion, There is no 
cucstion but whet the Chicf of the POY ceups in Tokyo 
sint thas r-liorrer. on his orn volition. Certninly 
there ds no cvdecnec to show thet he wes instructed 
so to -o by the Governi.cnt. 

The prosccutian, in their suuntion, roulc 
eve you tcolicve thet this wns n circuler issucc by 

Cnicf £ the POW Inforuation Bureau. It is their 
cel‘unce, cn’ then the recor’ is chcekcc, thiir own 
éviltcnec iaus not substantirte this contcntion of 
their succetion, (Exhibit 2011, Transcript 14,718) 
SRE! T.£,T OF PO's 

Article 4 of the Haput Convention nrovides, 
“'on. otrer things, thrt POY's rust be "hunenly trenstcc." 
Ine Preseccation contcnes thet the Government ves avirro 
af crucl tro>tient of PO's em: offereč in suprort of 
this cortentian instructions issucd by the Chicf of 


the Infori:ntion Surcru of the “rr Hinistry, on 20 


Duec: bir 1943. 
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emything whieh give. the inprpossion thet 

PO's pza too t.cll treat.’ or fre cruclly trertcc, 

“Exr' let hny inforietion ¢iving nn irpression 
t-t FOU. reccive pool foot rithout .orking, or thrt 
i-bar conlitions rra cxtrnarfinerily goot. Any reports 
which five on inpression of crue] trertrcnt, such as 
orisancrs b tnr punishes or beine :rtc ta lrbor rithout 

thing. (R. 14,540) 
It con reacily be secn thrt tnc parrfraphs 


sf Lie instructions quate. her: in, when reat in full, 


erc the opposite of the interpretation jlrced upon 

it by tnc zrosceution because the instructions says 
“Care shoul. be teken to avoid issuing twistet reports." 
Vac court shouid beer in idno thet eviccnce wrs 
‘ffcre° ty the Ccfense ta show thet in reny instanccs 
tec rllatuent of fooc for P0W's was torc than thrt 

for Joaencsc leWorers. Thercfore, thasc in chrrec 

af PI's hea to be constantly revinet to refrein from 
(ssuinc prossyemir rcports of poo? treatient of POWs 
for Sorestic consummation to rvcrt discontent rong 
ccs. on Irborours ^i the Jerencse netionnls. Likewisc, 
constant v-rnines hr} to be given to these in charge 


34) tf PC's not te over’o th. grapnagnnen in their reports 
' 


es to Irex of aon” truoct.cnt fer PO#'s in or cr to 
| qutet tr. ‘iecontent eran’ SJnpen.se Asborers, becouse 


quote: “hich, left mnchollanze?, + oul. arobably 
conway this iiprcsston. To illustretei The prosecution 
guotcsi 

"ny reports which give an inpression of 
erutl trert.ent such es prisoncrs being punishce or 
being nece to lebor without clothing....cight give the 
tnevy faoc for cvil cropagen!» rnc bring herr to our 
interns: brotacrs," (J-125, page 61-62) 

‘ctuclly, these tua quotations rre aart of 
tio scprrrte pereprephs cf there instructions. The 
first quotrtion is a prrt cf the scconcd prragranh enc 
the lrst quotation is n pert of the first prregraph. 
It is bulicve? thet the ¢cfensc, uncer thesc circunsteance 
is justific* in quoting both pararrephs: 

“Preceutionery Mnttcrs in Ccnorship of Ne's 
of Prisoners of Wer 

"Do,.cstie reports concerning POY's shcul: be 
iale Lrinly to contribute to the reising of the 
firhtine spirit ef the poople enè to incressc en. bolster 
procuctian; crre shoul’ be takcn to aval’ issuing 
tistel reports of our fpir attituce which rifht give 


the cnesy foo. for cvil pronagnnér ens brine heri’ to 


our interni brothers, Far this rersoan, eny resorts 
(inclucdng phatographs, gicturcs, etc.) which core 


un er th. folloving ertevories src prohibitcs: 
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sucl. reports, co. ine into th. kan`s of encry nationals, 
deht bo use’? far grogegpnsp suryosas snc brine hero 
ta internc2 Jr;encse nationals in ather countries. 

The ccfense offerc. tn evisence e report an 


tic treet.cnt cf POW's in prison crops in Jepan aroncr, 


the purpose of shewing thet thc basic policy of 

the treeticnt of POu'ls by the Jagnnese yovernicnt eiredc 
et giving fair an: just trertient; thet upon inquirics 
ang the grison erups in Jroen prozer, ves rovericd, 
with feu exceptions, thet sistrcaticnt of ent violence 
te the POW's wes not celibernte; thet where such instance 
af tistreeticnt securre., rezritencts rni junishiunt 

were given te the intivicusls inflictine the Listreetcent, 
(Exhibit 3128, Trenscript 27,894) Elsevherc in this | 


situr ticn attcntion was celic? to the fect thrt 


ruthoritics threatened to cancel the right nf privrte 
ce ployers to usc POWs unless better care wes taken 
ef the=. It is ressectfully subuittc: thet hat the 
Governiunt r yolicy of ristrert. ent of POW's, reports 
ra: records cuch rs these, on. vunishzent of Japanese 
guares for violating rezulations rs to tho treetrent 
ef PO's souls not be foun! in the files of the POY 
Infor::etion Eureau. ‘The presccution refers tn the 


punishrcnt given lerin es triviel ancl conte: ptuqus, 


($2225, ing €2) The Sccrec_of pun! shuns 


| 
1] 
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the point. It 4s res:cetfully sub ittc:: thet he? m | 
Jagencse Govern; cat's policy beia to ristrert ar cisrcgrr 
the 1istrertecent of PO's, therc woul’ heve been no | 
„unish. cnt inflicte? upon those cuilty of ristrcrtine 
70t.'s. The prosecution selects ceses to illustrate 

th-t the -unishrent vrs trivinl in corperison tn the 
Cistreat. cnt inflictcé, Other sclcctions iry be race 

ta sh» thet the gunishient cry heve becn ton severe. 

To 1llustrrte; In Sc-teiber, 1944, rt the Osakr carp, 
SHIGE], Trkcichi, stile e cert -f the c-. fort nn° relief 
erticles far ta „riscncrs (to-vits to.cls, scap, frazes,! 


cube surer, ctc.) runishients 6 , onths fiyriscnicnt 


KO3..Y,.SHI, Yasuo, for tnsultinz officer-crisoners. 


en- iischarge. In Februnry, 1944, rt the Osnke ercp, | 


but not cersitting eny cistrentrent, was sussendec. | 
It voulc aspcor on its frce thet six ronths imrdisonuent 
tal sishonorrble Jischerge is r little sovere for 
sterlin- sanp anè surer, Houcver, it rust be borne 

in rin! that'hit the trestern mind iny consiver light 
eunishint, th. Oricntel minc rry consivecr severi 
runish.cnt, Likewise, thet the Vesterna mind ay consicex 
n triviel crivc, the Oricntnl iin) ray cansizer a 

scripus crire, 


The cvicunce in this resort clerrly berrs 


out this viry cistinet azurcach that the Japenese 
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Coren crs to ~ "Plerse pny ssccirel rttontion to guice 
yur run in reger? to the treatrent of POW!s...sa PS 
ta tive c cue ene feir trcet.ent to then." This 
investiention shons thet the rajority of the ren in- 
flictins this srivetc aunishrcent were *iseble? cx-scrvice 
r "ho her been recalic# into scrvtec tuc to the 
uxigencies of the tires. (Exhibit 3128, Transcript 27,894) 
In or'er to shov that cfforts vere ‘ce to 
elleviete the conditions un`ir which PO's were 
interne<, en: further to sha: thet Incel conditions 
Jrr-cly 2cterrine? the treetrcnt of POW's, thc defense 


intcn’s to alluce to certrin specific areas, 


scllicr hee to iztturs af Cisci-linc. fs en 
illustration they hel2 such erroncous vicus ps: 

"p king ten would rather chastise e dcfencer sith a 
blow of his fist and let hic £0 then to ponish hit. 
forrclly according to the law end put hir to shere 
heforc tne public of bringing ĉisfrrce tzon his 
fevily." 

The srasecution cannot seriously contend that 
such rn cttituce or opererch is a arrt of a policy 
t3 cistrert POWs, The cvidence shors the a).Trorch 
ta ciscinline vrs tle sr:x in the Japanese [Try es 
to its on soliers, To ilustrnte further - The 
report thors thet — 

"The Jezenese pre generriiy quick terpered. 
They easily ret excited ovar trivinis, espectolly 
when a trouble tekes place on account of the -iffercneces 
of lpncurre or custec..... corried away by thcir excites 
feelings, they c-l cut =rivete runishrent et tiics 
on the sot" 

The cvdecnee further shows thet eutharitics 
dn the ary were ewere of this ettitude anê efferts 
were Constantly being a:e to prevent fuar.'s fror 
inflivcing this sa-erlicd “arivete punishrent" or 
“uncutharize” punishent" upon PO's, Generel HiU. D.., 


Chicf af the POW Burceu, in 1941 instructe: of) —_ 


LI ity. Po 

The prosecution contends some 59,7 Chinese 
weve sessacred duning Febuary, 1942, at Sinrerare unde 
arders of General YA: lri., and that the ucce se id- 
nitted the scene. (J~18, p. 10) The defensi- did not 
admit a nag‘acre of 5,0°9 Ciines:, as alleged by the 
prosecuticn, in and arema Sangcore nox doos it acedt 
thet YAMASI. cave ary such ceders. Biv, SYGITA uck- 
noviedecd the crinnal of emibit lo. 476, but cor- 


lantei certain adi idors hat bron paca to it, His 


affidevit furth.r shews that during the attacl. on 
Sinrarore tin: entarnse sustaincd a SO loss, and after 
Sinpapare ais cesutiec, Chinese guerrilles eantinued to 
lurces and othe, wise destroy rac plunder in Singapore 
pu” surrounding erezs. Ur. ENGITA-denics that any 
§,090 Chinesa were killed in this operation and states 
thet. Gevere) YL AGUITA's instructions were to void wn- 
necesatry destruction in the moppii, up canpiign. (ix 
IWE, Tr. 27,396-405) 

Tt ear chown by tre investiration conducted by 
Po. SUGITA, whieh ain off red in evidence by the prosc 
evtien (my, 4°G) taet the Chinese, even after the fal. 
of Zirgapn:, hie therselye: jun bonuses nid forests aril 
continued gr m jila werlire. “uny stele, Josts d, ard 


Nia daguen Sultans, iLi it wis neeresary, TAr th 
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preservation cf perce, to route out these guerrillas 

ard that the Chinese uho lost their lives were princi- 
relly those who fell during battle in the course of the 
neppinc up cempaign. (Tr. 27,411) This report of 
investigation shows that although Singapore was occupicd 
Chinese guerrillas continued resistance and it is sub- 
citted that if any part of exhibit 476 is to be accepted 
as relizble evidence of the condition existing in that 
area, then the entire document must be accepted. Com- 
ing everts may have cast their shadons before thcm, 

Yer today, over two vears after the surrender of Japan, 
the Chinesc peonle are still killing each other. 

It is respectfully suomitted that under the 
rules of land warfare, where territory is under hostile 
military occupation, persons rising in arms against 
occupying fcrces my be subjected to such punishment as 
is necessary to restrain the uprising. (Sec. 34°, Rules 
cf Land ‘/arfare) 

BURPAT VA Le! D. Haady : 

She prosecution contends that the deaths occur- 


ring freon the construction of the Burna-Theiland rail- 


way wove due co tistreatment and lack of care on the 
mart cr the Japcrese army. It is respectfully submitted 
that tie evidence offercd by the defense shows cvery 


avaiisbic mans mas used to protect the health of the 
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vas constant concern atout the calth of all the per- 
sornel. a camp hospital was constricted at Nakonpaton 
at a cost of ¥ 1,500,000. (Ex. 475, T. 27412-27426.) 
Again, Dr. YASUDA, Army Medical Officer, 
testified that carefol prepzrations were made to insure 
the health of the workers before and after the start of 
the work, aiming chiefly at malaria, cholera, dysentery 
ard black plague. Studies were made before the begin- 
ning of the corstruction conecrning the water supply 
ard its purification, sanitary precautions were taken 
and some of the best medical units of the Japanese Army 
mere sent into the erea to provide medical servico. 
Dr. YASUDA further testified that because the rainy 
season set in the middle of april, fully a morth* 
earlier than was expected, many supplies, both medical 
ard food, that had been accumulated to be sent to the 
hinterland, could not be sent because traffic came al- 
rost to a stardstill. The medical department chief 


hicself went to the erea and atterpted to take over 


nravidinzg medical sepplics. Mcdical personne] were dis- 


| 
pensed tice and again to this area in an effort to check 


discaosc. At one tint 211 construction work wos suspend- 
ed in an cffort to stasp out the epidemics, The witness 
further t-stifird, on cross-cxamination, that while some 


deaths occurrca as carly cs October, 1942, up to the 
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PO's used in the construction of this road. The fact 
thet the rainy scason began a nonth earlier than was 
customary ar anticipated caused ar interruption in 
suoply and mainterance, and that, coupled with a 
sudden outbreak of cholera, made the proper carc and 
protcection of the health of those employed on the con- 
struction of the railroad elmost impossible. 

Evidence was offcrcd to show that the Southern 
Arry recognized the necessity of taking measures for 
sanitary facilities ard securing supplies. Two 
hundred motor trucks wore put into operation to provide 
à surply or ‘ixed rations, and attempts were made to 
pile up reserve stocks of provisions, but due to the 
rainy season being thirty days carly, the supplies 
never reached th.ir destination. As soon as the rainy 
scason set in, the road beds, both in Thailand and 
Burma, were full of mud ond marshy places, which per- 
rittcd mo motor traffic. During the entire month aftcr | 
the supplics were cut short, all had to be content with | 
one-helf to onc-third of e sunply of fixed rations. It 
should be borne in mind that during the entire construc 
tion of the Burma-Thoiland railway, Jnpanese soldiers 


and nationils were at work with the POW's, as well as 


Chinese ard [alayans, ard that the standards of living 


and cenditions avplicd indiscrininately to all. There 
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period of the rainy season in irril, 1943, the sanitary 


conditions were comparatively rood. It is, thcrcforc, 
cont,nded that cvery ro2son2ble care was exercised to 
sSsurc proper provisions for those employed on the 
construction work; that the rainy scason beginning a 
month ezrlier than usuzl in 1943 was the primary cause 
of so much distress aronr the workers because during 
this period supplies could not be brought in. It is 
contcnded that it was inpossible for those in euthority 
to anticipatc this condition arising in time to havc 
prevented it. (ix. 3100, Tr. 27743-747) 

HC PRESIDENT: You may speak a jJittle fastcr, 


Er. Freeman, if you wish. 


2 


3 


MR. FREEMAN: BATAAN DEATH MARCH (T. 27,764): 

The rules of land warfare require that pri- 
foners af war ta removed from the area of operation or 
corbat immediately to avoid endangering their lives. 
Therefore, upon the fall of Bataan, in compliance with 
tiis rule, it was necescary that the prisoners of war 
te reccved from that area because Corregidor was still 
w°lerirg resistance. It is submitted, therefore, that 
it vas incurbent upon the cummander of the Japanese 
forces to renova these prisoners. Evidence was 
offered by the defense of an eye ~itness, Mr. I\RATA, 
rho was rresent and observed this march. His evidenca 
shows thet ~hereas the Japanese e~pected the 
surrender af sore 30,000 to 49,000 troops, there were, 
in fact, 80,000; that there were no trucks or vehicles 
ty which transportation could be provided; that many 


of the soldiers were suffering from malaria and other 


d‘seases; further, that since the number of troops 
captured was “ore than taice that anticipated, there 
| wes insufficient food. (Ex. 3102, T. 27,764). 

The witness further testified on cross- 
exa=ination that he sav no uedes of transportation 
ar? asted the Jaranese commander why they were forced 


to “all, Ne stated there wes not sufficient trans- 


| portatfon; also, that even the United States forces 


conditio: of thase trocps when tliey surrendered was 
sech that they raquired immediate medical attention, 
“dich neither the Arerican nor Japanese forces were 
equipped to provide. It is suggested that the actual 
ceuse of surrender was not because of lack of ammuni- 
tion and guns to contin'e resistance, but rather because 
of lack of food and medicine to care for the wounded 
and those sick with malaria and other diseases. 
Certainly the condition of these troops at the time 
o? tħeir surrender cannot be blamed upon the so-called 
death march. Mr. MURATA further testified that at no 
time did he rake a report of what he saw, either to 
the Foreign Office or to the War Ministry or to the 
Prine Winister, in writing or orally. 

BURMA : 

The defense offered evidence to show that thea 
Rangoon prisoner of war-camp was a permanent billet, 
fully equitped with dispensary, sick rooms, shcwers, 


sitchen, exercise yard; that prisoners of war were 


i allowed to rest on Sundays and on tublic holidays; 


thet they farmed vacant land, raised livestock and 
were isrued cons, pigs, goats, ducks, etc,, fram 
official depots, for the purpase of obtaining fats. 
Trey were pernitted to sell the surpluses from their 


Jarm and use this money for the purchase of luxuries. 


eS 
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themselves had Mae and thae tlie Japanese had 
not anticipnted such a large number, He further 
testified that there were many *ilipino civilians 
intermingled with the troops. (T. 27,780-781). 

The prosecution makes an issue of tha fact 
that the American and Filipino prisoners were required 
to walk 120 kilometers over a nine-day period. 

(3-38, p. 18). It is respectfully submitted that this 
in no vise violates any international rules or regu- 


lations. By their own evidence, prisoners of war may 


be required to walk as much as 20 kilometais a day. 
Exhibit 15, Article 7, page 71, provides -- and I 
quote: “Evacuation of prisoners on foot may normally 
be effected only by staves of 20 kilometers a day, 
unless the necessity of reaching water and food 
@enots requires longer stages." 

The prosecution itself offers evidence that 
the physical condition of the troops was bad as a 
result of the privations they had endured just prior 
to their surrender. (Ex. 1450, T. 12,598). Further 
evidence was offered that the Anglo-American officer 
and men surrendered and captured on Bataan were in an 


extremely worn ovt condition fron desperate fighting, 


Jack o` food and suffering from pestilence. (Ex. 3114, 
T. 27,816). It is, therefore, contended that the 
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hey were provided with amusement as the camp was 
equipped with a library, musical instruments, atc. 
Evidence was further offered to show that on two 
different accasions British officers expressed their 
appreciation regarding the fair treatment of prisoners 
of war. Likewise, siuiJar evidence was offered of the 
treatnent of the internees in the Army camp in Tavoy. 
(Ex. 3085, T. 27540). 

Evidence was offered to show that Japanese 
soldiers wera issued a pamphlet entitled, "The Atti- 
tude to Take Towerd the Burmese." This pamphiet 
instructed the Japanese soldiers to at all times be 
considerate of the natives and do everything to promote 
friendship and harmony between the Japanese and tre 
Burmese peaple. {Ex. 3086, T. 27,560). 

Mr. TAZUMI testified that prisoners of war 
vere required to work seven hours a day; that persons 
sick were not required to work and were given the best 
treatrent possible under the circumstances. (Ex. 3087, 
T. 27,565). 

Mr. ICHIDA, Vice-Chief of Staff of the Burma 
Area Army, testified that when conditions became dif- 
ficult in the latter part of 1944 and 1945, due to 
reverses, every effort was made to make the lot of the 


prisoners of war as favorable as possibile. He further 
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, testified that ín the air raids in the early part of trom entering the city, except those with certificates | 


2/1945 practically all had to seek shelter during the from the Japanese consul, Mr. SAVADA, Commander of 


alday time, and in March, 1945, the National Defense the 13th Army, stated that on the day of the occupa- 


4|arcy of Burra rose up atainst the Japanese and tion of the city, he nada an inspection tour and found 


s|gterrillas started a campaign against the Japanese nothing unusual. He further testified that there 


| 
@;solciers, which led to great confusion; that these 


uera some 1500 American and British prisoners or war 


Bormese scléiers assaulted and killed ten Japanese and that the camp was properly equipped; that it was 


S| fod Cross workers, ard that no retaliation measures inspected by the International Red Cross and given 


4) were taken of then for this action, He further 5 its approval. The prosecution contends that because 
19 Í testified that the prisoners of war worked on an average there was a delay in the inspection of the camp, the 


of fror six to seven hours, and their Sundays and. Tribunal should construe it as evidence of improper 


holidays were recognized, and that in general the treatoent ard that it "looks as if the inmates were 


prisoners cf war nere treated with kindness and the intimidated." It is submi°ted that the fact that there | 


sclies of food and medicine were the best available vas a delay in the inspection of tha camp is in no { 


uoder the circumstances. (Ex. 3089, T. 27,575). way evidence of intimidation or mistreatment. The. 


SPANGHAI: evidence of Mz. SAWADA shows thet every consideration 


The evidence o[fered by she defense shows vas given interned nationals; that tho officials 


wl that every precaution was taken in an effort to prevent working in offices in Shanghai vera permitted to 


m| gistreatrent o” the occupants of Shanghai. The continue as usual. (Ex. 3073, T. 27,444). 


mi strength of the occupation forces was reduced to a | KOREA : 


2) rinicur, not in excess of 500 at the most. The occu- The defense offcred evidence to show that 


l pation of S‘ttanghai tonk place in the day time and mat 
good, according to report of the International Red 

Cross; that the prisoner of war camp southtest of Seoul 
was a healthy snot, surrounded by wooded hills; tat | 


no resistance. Evidence was further offered by the 


| 
| 
} 
the condition of the prisoners of war in Korea was 


1 
| defense to show that banks and stores continued oper- 


! atton_as usual. tta Japanese nationals were prohibited 
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they were supplied with proper clothing and a dis- ~ 2z% oo eee 
JAPAN: 
pensary; thet they had a small library of English 


books and an English daily newspaper was given then 


by the Commander. Sunday services were held. “ork 


The prosecution, fn its summation, contends 
that from the evidence offered by it, the Tribunal 


should find there was a common policy of the Japanese 


eas left to the choice of the prisoners. There was 


Government t 
plenty of food stuff; that the interneas prepared the nt to mistreat prisoners by lack of food, 


| food for therselves. The builcings were heated, medical supplies, beatings and other cruel punish- 


| (Rx. 3208, 1. 30,174-184). 


vurther evidence was offered to show that 


ment. (J-14, p. 9). The witness SUZUKI, chief of 
the prisoner of war camps in the Tokyo area, testify- 


ing for th 
representatives of the Red Cross interviewed repre- E the defensa stated that everything possible 


d 
sentatives of the prisoners of war. Evidence was was done for the fort and care of prisoners of war 


further offeral to show that Red Cross packages had within his limited capacity; that extra food allot- 


ments 
13] been delivered to the prisoners of war. It was shown Were made, such as milk and eggs, particularly 


t 1 . 
14| thet the only complaints offered by the prisoners of o sick people; that provisions were made for enter- 


tainme 
war was that they had not heard from home, and that nt, such as baseball, volley ball, etc. He 


further testi 
they would like heavier clothing. (Ex. 3309, r testified that he often summoned the chiefs 


of the branch prisoner of war camps together and 


T. 30,184-190). Tha Red Cross was permitted to 


visit carps in Korea as often as requests were urged them to inspect where prisoners were working to 


received. The prosecution contends, however, that see that they were not subjected to unreasonable 


labor, oa 
these inspections “ere limited because prisoners of 1 or forced labor, in disregard of their rank, 


healt 
war were afraid to complain (3-14, p. 9). It is sub- lth or ability. The prosecution contends that tha 


court should have no hesitation in accepting the 


zitted that this in ro way disputes the fact that 


according to reports of the Red Crass, prisoners of war prosecution's avidence in its entirety, because this 


in Korea were amply provided for and received kind witness adnitted on cross-examination the sick received 


ATLANTI only two-thirds rations. However, this witness had 
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provided for the sick, thich was not in the regviar 


ration allotment for prisoners of war. He further 
testified, on redirect examination, that this sane 
treatment applied to Japanese soldiers. He stated 
that there were five branch camps under the Tokyo 
canp ard that the branch camp commanders wera con- 
stantly cautioned to observe the regulations in regard 
to the trestment o" prisoners of war. On crogs- 
exazination he gave evidence of having received reports 
of mistrcatzent of prisoners of var. He further 
tesifricd that these cases were renorted to the Legal 
Arfairs Sectior and recommended that if it were 
astablished that they nad mistreated prisoners of 
war, they be court-martialed. (Ex. 3048, T. 27,201-225) 
The defense offered in evidence a telegraphic 
report from the Red Cross in Japan to Geneva, showing 
that they had interviewed the sanior officer repre- 
senting tte prisoners of war in the Tokyo area, who 
indicated that health conditions had improvea; that 
gen vere psining weight; that there was no serious 
illness ard recreation was being provided. The main 
corcplaint was delay in communications with thair 
families. (Ex. 3138, T. 27,938). 


The defense also o-fered in evidence a letter 


from a United States Arty surgeon, who for two years 


building the barracks for housing the prisoners; 
that the builéing was better than the ordinary 
construction in the village where the camp was 
located. He stated, and I quote: 

"From what I personally observed of the 
adjacent Chinese and Korean prisoners, and the free 
Japanese mine workmen, by Oriental Standards, ve were 
treated very weld." 

He stated that punishment was handed out, as 
far as possible, by Captain Fleming; that the main 
punishcent handed out by the Japanese was Slapping, 
that hurt "mestly our dignity;" that when Christmas 
came they were given Red Cross packages, four twelva- 
Found boxes per ran. In referring to the camp commander J 


Lieutenant ASAKA, he stated in his affidavit, and I 


qucte: 


"411 in all, from personal observation, I 
considered ASAKA hard and strict, a true professional 
scldier, tho took care to safeguard our lives and 
health." (Ex. 3137, T. 27,926-937). 

It ia interesting to note in this connection 
that the pros2cution offered no evidence as to tho 
ristreatucnt of civilian internees, and stated there was: 
no allegation as tə the 111 treatment of prisoners 


internsd in civilian internment camps in Japan proper. 
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was camp surgeon in the prisaner of war camp at Hiro- 
hata in Japan. It was aderessed to the Medical 
Director of Seitesu Hospital, Hirohata, in which he 
expressed his thanks for the help he received in 
caring for the prisoners of war in that camp, stating 
that he had been supplied with surgical supplies and 
that the medical director had been generous with these 
items even when they were scarce and difficult to 
obtain. This letter was written in August 1945 as 


this United States Army officer was leaving Japan. 


(Ex, 3122, T. 27,846). Additional evidence was 
offered to show the treatment of prisoners of war at 
Zentsuji camp. (T. 27,854). Evidence was also 
offered by the defense to show ef-orts to increase 
food allotmenta for prisoners of war in the Tokyo 
area and at the Kukuoka camps. (Ex. 3124 and 3125; 
T. 27,878-882). 

There was offered in evidence by the defense 
an affidavit by Charles Ream Jackson, a warrant o:7icer 
in the United States Marine Corps, who was interred at 
Hanova camp at Akita, Japan, with 500 enlisted prisoners 
and officers, from August 1934 to the end of the war. 
Jackson had been transferred “rom the Philippines to 


the mainland of Japan. He stated in his affidevit that 


considerable expense and trouble had been entailed in 


Se ed 


Pada SP ROL Ip 


NAVY PRISONERS OF WAR, 

The evidence adduced by the defense 
cencerning the policy to be pursved by the Navy 
towards prisoners of war was shown to be a positive 
policy of fair treatment which was amply verified by 
witnesses and documents. The basic answer to all 
the charges by the prosecution in the endeavor to 
prove a policy of ruthless killing of ship crevs is 


contained in Waval General Staff Directive No. 15, 


issued by the Imperial Headquarters Naval Division 
on Hovember 30, 1941, which provided as follows: 
"tine must be given for crew and passengers to seek 


safety." (Ex. 3058-A, R. pp. 27,296-301). 
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[~The same policy is affirmatively shown to 


have existed in taval General Staff Directives Mos. 60 
and 61, dated March 1, 1942, which also provide: 
"very possible neans shell be taken to Tescue human 
lives." 

That the foregoing affirmative policies were 
adopted and carried out by Naval Headquarters and 
issued to various Naval commands vas clearly proven 
through the testinony of the witness YAMATOTO (tr. 
27,257-258), TOMIOKA (tr. 27,294) and SATAMOTO (tr. 
34,623). 


she affirmative policy of the navy concern- 
ing treatment of prisoners of war was exhaustively 
covered in the testinony of the witness TOXOTA 
(tr. 37,355-373). This witness related the elaborate 
precautisns taken by the navy to instruct and guide 
ite personnel in the handling of prisoners of war, 
vhich was only on a terporery basis until arrengements 
coule be completed to turn all prisoners over to the 


aray. This witness and the witness YAANOTO (tr. 27,374- 


385) euphasize the Positive policy of the Navy concern- 


in> the fair cnd equitable treatnent of prisoners of 
war and refutes ony and all inferences of the prorecu- 


tion concerning their Aincifferent or napative atti- 


Lude. 


he torepoing f= clea verifies affircetively 


Ecoiid! IC ee TPE RELATION TO 
TAE 

The defense contends that the prii:ary cause 
of the suffering of the PO's and civilian internees 
wes lack of proper food, medical facilities and climat- 
ic conditions, for which none of these accused could 
be held responsible. If there is one thing that 
Gppears common ta ell the camps, from the evicence 
edduced toth by the prosecution end the defense, it 
was the suffering of all, including the PO's, from 


the leck of food and medical supplies. The Tribunel's 


attention need not be celled to the nass of evidence 
showing lack of these facilities. It certainly is not 
necessary to direct eny attention to the fact that 
allied FO™'s could not survive long on the diet of the 
average Japenese. The defence has offered a mess of 
evidence to shot the continuous efforts made by thorce 
in charge to provide additional food. The economic 
ecndition of Jepan vas, and has always been such 

that it required £ large part of such provisions ta 

tLe inpartec. The witness ODAJI! testified that the 
food situetion becane so acute at home during the 


rTrogress of the rar that every knowm means hod to be 


resorted to obtain cven the bare necessities (tr. 27,F30). 


‘ith the progress of the war and the approach- 
jo ae ee eRe PPE OSCN= 5] 
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br a report an Prisoners of “er adninistretion sade | 
to GY by the Tokyo Central Liaison Office (%. 3656, 
tr. 27,278) and the Nefulctions for the Treatment of 
Prisoners of “ar (Mx. 3055, tr. 27,275) 

The evidence cited concerning the erecution 
of 96 prisoners of war on Wake Island on 7 October 
1943 does not support the contention of the prosecu- 
tion that it vas cartied out pursuant to any orders 
or policy forrulrted by Naval Feadouarters. It eppears 
clearly fron this evidence thet such orders emanated 
fron the connander in the field and that he considered 
only himself pe-sonally responsible for the issuance 
of such orders. We stated that he heard fron the news 
brocdeart from San Francisco that the issuer of the 
crders cs well as the eyectitors would be prosecuted 
and that as comm. nding officer he felt grieved because 
his rubordinctes had to suffer because of his 
orders (3x. 203$nA, tr. 14,973). There is no 
tion that such acts were perforned pursuant to any 
orde> or policy from higher up. 

It is submitted that the sane thing is 
in cl] the other cases cited by the prosecution 
the fact that all these commanders who actuelly 
issued such orders ore now being tricd for such offen- 


ves ie sufficient recognition of thir stete of facts. 
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ing defeat of Japen. the food situation became more 
ceute. This fact is shown by an order issued on 7 
February 1945 by the Chief of the PO'Y Control Rureeu to 
all units, which directed, in part, that they were 

not only to reclaim “aste lend and to encourage the 
employers of POW's-to offer cultivated land, but toa 
take positive measures to divert a pert of the PO™'s 

to engege in production work directly related to their 
livelihood. The instructions continued: "You are 
advised to abandon supplementary small scale methods 
and directed to produce rerults." (Er. 3107, tr. 27,798) 


If-there is ona thing that indicates the desperate 


circunstance of Japan as to foodstuffs and nedical 
supplies, it is the enormous loss of shipping space 

by allied bombings, and unrestructed submarine warfare. 
The witness WATANABE, a Captain in the navy, testi- 
fied that as early as 1942 only 76% of tha averege 
requirenent of all theeters could be met. In 1943, 
70% was all that coule be met and only 56% in the 

case of the Philippines. In 1944 they were able to 
supply 56% of the demands for all thecters, and in 
1%45 no shipments could be made to territories outside 
of “pnchuria, China, Ryuku, cnd Formosc. Further, 
that Japan wae oble to satisfy anly 38¢ of the demsnds 


of troops in the ficld, due to the lec of transpor- as 
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(tation. His testinony shows thet in 1945 the ses 
routes were practically restricted to Japanese home 
voters end reilway transportation. His evidenca shows 
further, end I quote: 

“In the final stage of the rar, in order ta 
secure a minimum of food commodities to sustain the 
People, the import of raw materials for war manufac- 
ture var almost eliminated. The transportation cap- 
acity then was only 21% of the pro-war strength." 

-y. 3103, tr. 27,789-796). 

The prosecution offered no evidence to con- 
test these fects, simply because they were incon- 
testable. The Tribunal's ettention is diracted to thc 
fact that the prosecution offered no evidence, nor 
kae it contended, that POY's in “anchuria vere mis- 
treated. On the other hand, the defense offered 
evidence to show that at the Iukden PO" camp, accord- 
ine to a Red Cross report, the housing for PO'S's wes 


setisfsctory; the buildings were vell equipped and 


21] constructed brick buildings: the prisoners had 
sunmer and winter clothes; they were satisfied with 
the nourishment; £11 the prisoners hed been innocu- 
lated against typhoid, perotyphoid and dysentcry; 

they had a large sport pround and mony indoor gamcs; 


thet in regard to correspondence, the prisoners could 


The Foreign Office had no means for making 
iny independent investigetion and no authority to do 
so (fx. 38298, Tr. 38,758-789, and 15,530). From timc 
to time it requested the military authoritics to hest- 
en their replies. (tr. 15,529 and 38,789) The prose- 
cution leys great stress on the delay in recefving 
replies to protests, and in other instances the frilure 
to receive any replies. The Tribunal's attention is 
directed to the mass of evidence offered by the de- 
fens< to shot the leck of means of communication. 


This is particularly true es to 1944-1945, the period 


in which the prosecution alleges cost of the mistreet- 
ment of PO's occurred. By thet time cany areas here- 
tofore occupicd by Japenese armics were cut off from 
Japan proper, due to militery reverses. This was 
perticularly true eg to Burme, ae no supplies raached 
there after August, 1943. Neer the and of 1944 this 


situaticn cxistud, not only rs to supplies but as to 


communications in regard to the Philippines, 


malaya, 


turna, 
Jasan. 
Jt -os 
deliyves 


mation 


end prectically all territories outside of 
Nanchuris and Formosa (Sy. 3089, tr. 27,575-598). 
but ncturcl, therefore, thet there should be 

in replies to inquiries rede by the PO” Infor- 


tureru and in tany instencerc a failure to re- 


esive any replizs, It must be borna in mind thct any 


send plenty of nessages; thet the disciplino wos 
relaxed beceuse the prisoners camo from saveral units 
of army end navy. It is noted that in this cemp were 
confined Pritishers, australians and Anericens. This 
raport tas dated in Jenuary, 1944. In their rcport 
of “arch, 1945, the condition was still the same. 

The report shovs that the prisoners were gctting an 
average of 3=00 calories a day, and that the medical 
treatnent and sanitary conditions were satisfactory, 
the only compleint being thet “they fird it e little 


monotonous in tre long run.“ (fx. 3136, tr. 27,918-922) 


The reasons for this condition existing in 
Manchurie are obvious. In this eree there was no 
shortege of food, modical supplies and facilities to 


care for the POT's. 
PROTESTS AS TO TREATIfENT OF POW's 


The evidence introduced by the prosecution 
itsolf snows that copies of all protests were sent 
by the Foreign Finistrv as promptly as passible to the 
ery cuthorities (tr. 15,528 and 38,789), and were 
than forwarded by the Prisoner of ‘er Information 
Furcau to the area in which the ground: of protest 
had erifcn end elso to the Chiof of the Prisoner of 


“ar Cempe in the: arer involved (J-70, pp. 33-34). 
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invormation obtained fron the field hes to come through | 


the aray commanders, and in many instances, due to 
lack of means of cormnunicetion, delays were exper- 
ienced. 

after receiving the requested information 
from tha commander in the field, the PO” Information 
Bureeu preparec the replies and forwardec them to 
the Foreign Office (tr. 27,870). 4 glance at these 
replics will indicate thet they vere entirely. factuel 
and besed on information received from persons who 
should have knorn the true facts; there »as no reason 
to disbelieve. Replies to the reouests for visits to 
camps indicate clearly that when permission was re- 
fused, the refuse] to grant permission camo from the 
authorities who had custody of the prisoners end were 
based on reasons of military security which it was 
not for civilirns to question, ond they hed no authority 
ta give such permission. It hes already been pointed 
out that Article 86 of the Geneve Convention regard- 
ing such visits is nat unquelified and that Japan had 
given that as a rceson for not rcotifying the Convention. 
Tre function of the Foreign Office vas that of liei- 
ron (Ey. 3039, tr. 27,133; Ex. 3896, tr. 38,784). 


Thero ig no evidence to indicete thet the informetion 


or which these replies vera made wee untrue. The very 


a eae 


| Maca will b tbsent fr a the cwrtrov, th, cntire ery 


tecrtifics thet tey fre £11 crd un-ble ti ittend th 
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raturo of the citeiled fretuz1 infornrtion of the 
replies ‘hich celled for such informetion would in- 
diczte this. 

THE PRES IDE:T: “Ye will adjourn until helf- 
pest nine on !onday morning. 
(“hereupon, et 1600, an adjournment 


was tèren until Vondey, Merch 1948, at 0930.) 


HANSHAL OF T? COURT: Th. Intern! tiil 
ptlitery Tribuns1 for th: Fir Jest ts now in scssi n, 

TH PR SIDEST: All the recuscd rre present 
acot HIAANIL, EIROTA, SHIRATORI tnd U.S ZU who sre 


ropr:sentcd by c^unsil. The Supino prison surecan 
trisl tezy. The cortifiectes will be roeorded rnd 
eer 


"ith tac Tribunzl's p.rcission the recuscd 


ecnfurring with h's csuns. l. 


Dr. Fro. sn. 

A. FAEN: If the Tribun: 1 ole: sc, c ntinu- 
inp ot eee SO with TRANSCHYPTS OF EROADCISTS. 

Pirsprrphs 3-117 (p. 52) sne J-12) (9. 53) 
te l wita h segrsts “f waich trinserirts hid been mide 
zná distributed icc rding to th certificrte tr» cll 
svetiog -f th. For.ien Offiec, th. Bord f Infor tion! 
the Novy Monistry ind the Wir Hinistry, (iX. 1458, 
Gre hooek) 

In pir prnh J-12C (n. 53) it is stit.d thet 
the sipnifie:nce f tris liss in the fect thet it shows 
th. zie. Chstributi n of such inf.rseticn. We subit 


treet cll tras. trv dersts drilt in very ecmercl] ters 


_-tt.rs maich We clr.¢dy bin th subjict of 


Monday, § March 1948 


INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of the Tribunal 
“er Ministry Building 
Tokyo, Japan 


The Tratznis rat, pursuant to adjournmant, 


at 6930. 
Appearances: 

For the Tribunal, 41] Members sitting, with 
the excepticn of: HONORABLE JUSTICE LORD PATRICK, 
Member from the United Kingdor of Great Britain, not 
sitting from 0930 to 1600; HONORABLE JUSTICE HENRI 
BERNARD, Member from the Republic of France, not 
sitting from 1330 to 1445. 

For the Prosecution Saction, same as befora. 

For the Defense Section, sama as befere. 

(English to Japanese and Japenese 
to English interpretation was made by the 
Language Section, INTFE.) 
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, | protests rirczdy received snd formerded ta Ary rnd 
Nevy cuthoritics cnd cdded nothing to then. Nor did thc 
f:ct thet they ccc over the cir give the Jzpencsce 
ruthorities cny rcason to belicve them, or to kelicve 
thit the reports fron the cuthoritics in the field on 
which rceplics were bosc were untrue, 

The bracderst of Whitc Howse Scerctrry Sterhcn 
E:rly strted thet the Japenese Gavernnent wovld not 
perzit the United Strtcs ta scnd ford, x tericl ind 
Sup-lics to Ancriecn end Filipina soldicrs. The 
presceution stites thet t is strtcnent is corroborrtcd 
ty the cvidence af d«fcnsc witness KUDO of the Forcign 
Office; thet the Red Cross propesec to scnd shics but 
the Jeprncse W:vy rejceted this proposel. They friled 
to point ovt thrt the Foreign Offiec had successfully 
orrenged far the distributinn ~f rclicf goods in Sha-.ght 1 
Hong Kony, Singcpore end Menil- thr ugh three ships 
uscd for cxchenec -f ciplousts rnd civilicns rnd thet 
leter crrengesints wcrc izde for such deliverics cn 
through other ships. (Ex. 3845, Jr. 38796) 

COMMAND AESPONSISILITY AS TO por's. 

In this con:.ceti-n I wuld like to referenci 
there Cese 7, pcer 7, the lrst 8 lincs ^f the first 


porcernph; ccs¢ 7, vtec 7. 


_Kufcrcnec hes elrerdy bccn arde ta th: 
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org? nizstion tnd sct uo af the POW Inforsstion Furchu,. 
(Ex. 1965) Article 3 under this orgrnizrtion provides: 

“Prisir of wer craps shrll be cdeinistcrrd 
by r Con ender of cn irey or & Co.cerndcr of r rrrrison 
unécr the sencrrl supervision of the Ninistcr of wer." 
article 4 provides for £ comiendrnt ^f the cf ip rnd 
other stcff cenbers. Article 5 provides: 

"The C-.curcrnt shrill be responsibli tar 
Cozern.r :f cn tay or ta c Concendcr f b gcrrisan 
rne shell ernree rll the cffrirs af the corp." 

The m puletions rcleting t^ the trectrcnt of 
PO's wer prenulerted in Srrch, 1942. All instruc- 
tions thi rerfter issucd wre dircctcd tò PO ccnp 
comu ndcrs tng the iray comnder in the rrer in which 
tne ernp wes liertcd. It wrs, of cnursc, the arty `f 
the crup criusrnders to sce thrt 711 instrnuetirns issucd 
ty the suthorities in Tokyo wcre fnllewced. Unécr 
thesc instructions the xn gccemt rne erru of PO's 
ers upon the Canwndcnt `f thr ec: ip. In turn, it wrs 
the duty -f the iray couma ndar tò sce thet the POF eran 
eoxvenecrs fallowed instructi:ns. Prior t3 the rrisoncr 
beine interned in PO! ernps, the responsibility f their 
circ, trertnent rnd trensocrt-tion ta the ezans rested 


with the Sunrenc Caune. Thoreforc, “ffeirs such is 


Betzen ind the Meleyrn Peninsuls frill circetly within 
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“She utter of responsibility for kusnet | 


eensider’tiin enc th: following -f treozty provisions 


vrs the rcsponsibility `f the verious ray co:wnders." 
(Tr. 14580) 
The -uth rity -f the POY ecno eonarndcrs over 
FO"! within thcir ernes 1s clerrly illustr: ted in 
the t.stiscny af Coloncl Vildc, * vitm ss for the prosce 
ticn, uhin hi testified tht the ower of the POW ecnp 
con créer cr reinistr: tion ~ffiecr within the irer ws 
such tht h: covle ithholé <11) libar fron cnnl-ycrs of 
POY lebar beeruse f enapli ints ixec by the prisoners 
of adetrertnent. (Tr. 5390) This contention is further 
borne wt ty the fret thet +11 instructions issucd fror 
the POW Infern-tion Bureru were sent dircetly t> (1) POX 
econ en: cneers, (2) iray cnaernders, Th refere, the 
ecfenac contends th’t these scersee could in no wey he 
hele ris-onsible for the clicecd nistrestrent `f POF's. 
Tn rosoinsibility ws tat wf the coswndine oflewr 
f POw ctnps eng ft cst the err:p cyasnecr's ircdis te 
arny sunrior. Nowncre in this mss Wf cvidane: h: s 
tre prosceution pr ucid cnc line df. instruction thet 
evrle be constru ta pernit the scistrertaint of PO 's 


anc civilitn internces, æt na tim hes th presccuticn 


pr cucur rny cviecnec thet circetly comects ray ~f the 


__teeusee with thy er: issin nf iny aistrest.cnt of POr" |. 


a 
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the ehrin of cor nå of the Suovrere: Connanè sinnly 
becuse they occurred prior to thc rrisoners! intcrn- 
cont in POW cerns. (Ex. 3655, Tr. 36412) Aaftcr thcir 
inturniicnt, the cdainistretton rnd cere of PO's weri 
iundirtely undcr the crop com wnecer. 

Colonc] ISHIKA'A, in the Y/{ASHITA trirl, in 
reply to ¢ question rskce by Genercl Acynolds, Chceirocn 
of the Connissicn, ss to eho wes held rcsnonsible for 
the r@oinistrition of PO's zng civilircn intcrnecs, 
strted thre the prir ry rcsu-nsibility fcll >n the 
crap cozinder rs to ezrrying ut cll ordcrs. However, 
the .werrll responsibility wrs with the irny e™ewnecr. 
leon being further guestiòncå he sutlinid the ¢ watnd 
af responsibility frac th: crap comu neer t^ the arny 
com nder. (Ex. 3094A, Tr. 27649) Tris fret is fur- 
ther barne out by the prosteutisn's cvidencc. In revly 
te r question in his interropeticn by tac prosecution, 
Ginere] TOJO strtcd: 


"The trictacnt of priswmrs is the responsibil: 


af virieus Aray Comrncers, hence I relie unan thcn t^ 
a ve reg. rd for huazn c`nsidir-tians snd te-follow thc 
tercs of internetisn:l trortdcs ind rulcs." (1x. 19814, 
Tr. 14576) 

wnn gucstinnced further by thy orsscoutian es to th. 


enietrertoentsof PO's, ht reolicd: 
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It is resocetfully sub. itted thet trking into 
esnsi¢cr: ticn 711 the evidence thit his bein ercsentid 
hore, both by the ortscertivn “mi the cefcnse, thet it 
is ele:rly shyn tht the cit e7n Ree tals Ghis iss 
s -nsibility of :¢ninisturing ‘nc ngine the FO! 
ec. os. The very feet tht there cre TES in wnich 
aven the or-secuticn cais nt rlliec zistrert urt is 
indie: tiv thet the trestiecnt of PO“'s cr civili:r 
internets ms ccter ince by th. ctun in which h >r 
ehr aicht hrvc ben int: racc. This ccatcnticn 1s frrther 


berm cut by th cviecnce ffor. by the cefens. inf 


scrics af letters fro: PO's t5 cep con -enders in Jonin 
pr per, thrnkine the esp c% irc rs f r th crnsieir- 

rtin shum thes curing thiir internant. Th se litters 
were tll written :t the ecnclusi:n ^f hoatilitivs, just 


oricr t. th -llice pris-n rs* ritirn to thir hul. ree 


(Ex. 3139, Zr. 27941) The cefirsc 1s” affer. in 


i 
“yhaunce ‘ Mist f ersos inscect.c sme persons insrictive) 


ret, 1532, “nt the enc ‘f the wir. 
3140, tr. 277946) 
echcLrsron. 
In ecnclusy-n, th. ¢ofense ecntencs tact tiu 
eaten SS a A e e Ee) crivry wuse ‘f tx 
EPE E e A A ia a TENGS n AaS R 


ry reult? lick 


uwis not o.culifr ti the internce, but t> rl) the 


S-orncac nctirnels ‘ne s ledicrs. It further c ntinds 


2 
enat th. prvsceution hes filled t> substrntiste by 


3 
tvdieence thet there wis ¢ exon blin oF policy af toc 


4 
jJ or ncse Governzunt tò strrve rnd nistrert PO's ind 
3 
intcrnecs. Thi prisccutirn, by its am stzrtcscnt, 
6 
: PUGS A e E a e A E i s A a G TS e A tE PSEA 


Jea: 
i 
,[intermes in Jeprn proper. It fferce nv cvidenee is 


A tistrcrtncnt `f prisonirs in Kore? cr in Hi nchurii. 
ofn the wher hine, rhe Cifensce ffar cvidcnec ta shew 
yj) we in rcis suck is Uienchuriz, whore suprlics were 
a}tveil: ble, FOW's wcrc coply provided for, “és th for- 
tuns f wer ch ngec rne suc lics `f :12 kines heetsc 
diss ‘nd less, it wes but n:tursl thet herdships wcrc 


exourdcnece by r11. Tawerd tne ine of th: wr it his 


16! geen sham thit the crz unie-ti'n rnd sup-ly lincs were 


4 


> 


Ed 


10 


Al 


12 


13 


c inlitely severcd fri the stinirnd of Japen. Vht 
feturlly ‘eeurree in miny ^f th-se rers will pr-b-bly 
jmewr ton known. Cortcinly n om ewle be hele res -n- 
{sible for the e neuct fo cefertee s lcicrs whe lire last 
[r11 ent ct with thcir he.wlsnd ine in ust instrnecs 
-tth thiir field cxiined. Tas: ecw cannrnécrs rne 
Personnel und:r tho. who were guilty of exsitting «or 


Fermcittineo ucts foristrentcintat) Paw st Deseret 


The rRES iu: Dr, KalankI, 

lh. Kähri]: If the Tribunal please, during 
the ecurse cf the tvo days weckend recess corrections 
hove beer rade in the China Fhese summetion cf the 
|G.nerz} Pasó. The necessary cerrections have been 
| presented an the errata sheet, end the Language Sec- 
tion will read cy summstion as corrected. 

Tek PhŠsILENT: I hope you will observe the 
{Court's dirccticn thot “ou are to cvuid offering gratui- 
[taes disalts to the allied Powers end their leeders. 
we naya miaé 1t clear fror time te time thet we are 
preforea te rllow ycu to mko resp.ciful submissions 
tased on the ecnduct of the Allicd rowers and their 
leaders se for cs thet ecnduct is relevant and materinl, 

ier. Tavenner. 

i.. TaVEMER: If 1t please the Tribunal, it 


tcy mt te necessary to state whot I had praposed to 


state zn the light of your Hener's remarks, but 25 £x 
ratter far the reecerd ~nd so there would be no nisun- 
wretending 1 think nassibly I should meke just a very 
Erer st-tem.nte 

The prosecution is very reluctant to make an 
Ghjsctacn st this sreč, hut the summation durling 
with th Chie: Proce contcoins so many stctements which 


nol bit ¢ un cvincne. in the cese or reason’ ble 


Rive been, on ore mov bi ine Veit with. 
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Fintlly, in conclucing this suceticn, ^ pert 
of the :ffilervit `f archbishop Urrcll- is quoted: 

", . . « the enndition -f the priseners in 
respect of qurrters enc clothinp wis entirely thrt >f 
th. camion perple. The ciscipline wes thrt of the 
d:prnisc ferny e “ah in certfrin risrects is cxtrcnoly 


hrrd. 


much lower thin usutl, but curing the wrr it Gropned 
extromely still ene the p ~pli hze tls rst nothing to cet 
zne could buy clothine -nly vith the fcw clothing 
coupons rlintted ta thea for snc yeer, They were howscd 
wre m typ of cnothcr. . . . Such cancitions neturrlly 
become insuppertrble snd crucl for mesb-rs af the clliec 
trales witheut +ffecting the Jeurncse to the sen extent 
(Sx. 3141, Tr. 27957) 

It is clerr, thercf-re, th t the nejority of 


"y Jipu the stenecrd of living wza cliw ys 


‘ne berdships cxmricnecd by Poe's tnd civilizn intern ca| 
werc Cuc lirpely tò clreuastcnces over which n^ ^n: hrc | 

1 
entr-l. | 


Dr. KANZAKI will prescnt the Chine Phesc. 
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inferences therefrom, cend which constitute gratuitous 
insults to suveral of the participating netions, that 
I consider it imperative that a protest be mode, Àl- 
though we know the Tribunal will not consider such 
matters in arriving at their judgement, nevertheless 
we submit they ere improper end mecsures should be 
token to safeguard against their recurrence in sub- 
sequent sections of the defense summetion. 

THE PRESILELT: We heve not read what Dr. 
KAhZAKI proposes to read. I went through one of his 
proposad sumnetions end mde e number of suggestions; 
whether thoy heve been adopted or not I den't know, 
The Member for China elso mece e number of suggestions. 


I make it clear: We ere not shutting out ony 


argument respectfully submitted and based on the con- 
duct of the Allied Powers, but we will not allow 
gratuitous insults. If they are offered it can only 


bo for sheer propeganda purposes. 


DR. KAlizaAKI: In accordrnce with the advice 
2nd suggestions received from the Bench, corrections 
have been made in the present Chino Phase summetion. 
However, corrections were not made on points which we 
believed, after a considerable study, are based upon 
evidence, und strictly uyon eviacnce. 


We heve no intcntion wnotsocver to make any 


gratuituua inoults trwords the Allied Powers or their 
Jenders. 

ThE PKESILE:T: Well, wc prupose to ornfer 
on your surraticn, We will sotisfy ourselves whether 
you have indulged tn sheer insulting propaganda or 
have cenfined yoursclf tu respectful submissions on 
the relevent law end on the evidence. Thot is neces- 
sary betauza ycu have made it plain that you have mt 
edopted scee of the suggesticns I have mede, and per- 
rcp! teve nct adopted seme: of those meda by the tember 
for China. heith-r cf us propose th:t you should emit 
a single relevant end matarial argument. 

If there is any other summation that we 
could proceed with, we will take it. We can ccnfer 
outside the court hcurs. Wo would prefer to do that. 

Majur Furness. 

LR. FURNeSS: If your Honor plezse, the defensa 
sum=ation on the Soviet Cssu, Section H. 

THE KCNITOR: Jajor Furness, will you hold it 
one morent, plense, we have to get our copies. 

Lh. FUbHESS: It just came in this morning. 


Yeur iener, it ls ready, I cen heve it sent up to you 


isrcdt: tely. 


THE FRLSIDEUT: ‘Wa haven't had on cpportunity 


te rexd it, -— e 


wednosday, and I d. n't vhirk he is in the building. 

ThE PLESID#i7: Wall, the Court will adjourn 
te cenfer on the ratter. 

Uh. FURRESS: ‘ae would, your Kener, like to 
present it in order 1f we can, in logical sequence 
rather thon just first cne phase ond then ancther 
without eny much sequcrce. 

THE PhESIDE.:T: neil, ve don't want to change 
the order, but we can't waste timg if that can be avoided), 

lir., Lazarus. 

IJ. LACALUS: Could a few of the American coun- 
sal join with you in isr Chembers and gc cver the 
remaining prtions ef tre China Phose to see if what 
we still have in it is subject to any of your objec- 
tions, and parhaps we cculd finish in ten ar fifteen 
zinutes ond returc, sir, an? tako everything in order. 

THE PRESILENT: Wa sre inclined te allow Hn jer 
Furness to orceesd witr is summenticn in view cf cur 


quite prepared to trke that 


cxpertence of hin. We 


risk. 


Mr. Tavenrer, 


PR. TAVELIZR: If the Tribunal plesse, certcin- 


ly there must be other secticns thet have been cot- 
pleted, copies cf thich heve been scrved upon the prose- 
cution and long encugh fer them to exomine them. This 
is not true with regara te the Soviet Phase which, if 
served, has been within the pest hour or hour and i 
half. I see ne reason for rushing oheod with ec.mething 
which wa hava not hed an opportunity to see when there 
is plenty of other materiel whith hes baan served and 
which wa shculd be recdy to preceed with. 

Mi. FURNESS: I dn wont tu say, your Honor, 
thot when it wos served we didn't expect to gt on until 
tamorror, 

THE PRESIDENT: Yuu are moking an offer which 
it 1s for the Court tn eccapt or raject, Mr. Furness. 

I think wo would prefer a dsy's notice of your sunme- 
tion cleo, Majer, nct that ne anticipatu any difficulty 
at ell with it, 

ih. FUANESS: I don't thank, your henor, it 
contains zeny gratuitous insults; it dnes defend cur 


pesition which we understsnd tu be the purpese of a 


sunration. 


I dcn't bnew whe. is ready. Ilr. Cunninghag may 
bes kr. Logó didn't expect to ey on until probrtly 
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IR. FURNESS: (Ronding) 

l. Wa present now the urmmition on behalf of 
tha dafansa relating to tha Russinn phase of tne casa. 
This phrse differs funderentally from 911 others in 
thet it cannot avan be contended that Japan ever, at 
any tine, in any place, initiatad or waged a war 
ageinst tha Union of Soviet Socialist Republics. It 
differs in that the only war which occurred betwean 
the two nations during the period to shich the Indict- 
nent harein is relatud was thet war which, in disregerd 


of a Neutrality Pact then in force ana of innumerable 


and uneouivecnl subsequent ossurances that it would ba 
respectao, which without professing to hava any just 
cause therafor, but “true to her cormitment to tha 
Allias, the U.S.S.R., at the request of the U.S.A. and 
Grest Britain, AO ners initiated against Japan 
on 9 August 1945. war batseen the two mations was 
then initiated and wageo, but the prosecution co not 
avan contend by their chargas thit it was these dafan- 
dants who dic those tnings. Tha significance of this 
one fundamental differance is thit such Soviat charges 
of initiating or wr ging war cs nre mado cust fnll to 


l. Summation, §H-172 (Tr. 39,937). 
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| taa rroanc, not hēing within the jurisdiction of tre {genuine Russo-Japanese war of 1904-5, and -a-vituperative — 


Tritunelas limitea by its charter, and the charges essay on tne Japanese share in the joint Amarican- 
of planning ano preparing war or conspiring tnereto British-Japanesa Siberian Exveaition of the years sub- 
alone survive. T.e tatter having been fully argued saquent to World “lar I (but prior to a year 1928, 
ieee it need of course be only referred to here; where the Indictment here commences), The to famous 
but we can never for a moment forget it, "a can Soviet-Jepanese borcer incicents sre now for the first 
approach tne case only with the consciousness thet even tine in history denominated the “undeclared aggressiva 
in tne most liheral tnterpretation of this Trihunal's wars" of Changkufeng and Nomonhan. Above all, pre- 
jurisdiction, it nas the power to try only "the plan- sumably to bolstar up tne charges of conspiracy, they 
risg, pretaration, initiation ar waging of a declared have resorted to the scheme of characterizing every 

or uncecizres war of aggression, or a war in violetien Japanese action as "aggressive," rather than of ana- 
of international law. . . or conspir:cy for the accom- lyzing tne effect and implications. of any evicence 
plisnment of any of the foregoing." It is waz wnich demonstrating tne aggressive tendencies, 1f any, of 
tnis cnarter proposes to make punishable ~- not the | the ections. The practice which prevailed in tna otner 
carboring of aggressive intention, not fighting in parts of the prosecution's summation, of referring to 
tre fore cf terder incidents, mot the preparation of the cafendants always by the overworked term "the 

~ar plans; War, or conspiracy to commit 1t, aggressive conspirators," now forgotten, this section of the sum- 
or in violation of international law. The vrosacutior, mation reaks with such terms, wnich are not evidence, 
aparently recognizing tnis fatal veakness innerent as "ruling military clique," “impertalists," "mili- 


in their case, have resortec to a vartety of devices tarists," “reactionarias," "ruling clique" and 


in tne endeavor to circucvent it. This lack of a war “fascists.” Tha theory sa:ms to be that sufficient 
tnay atte=pt to supply by a cistorted version, besad ranetition of apithet will, by hypnosis, supply tho 
not upon evićence nor upon history, of the undoubtealy deficiency of evicence. Tne prosecution have spokan 
2. Lef:nse Suaration, Section "C", "The Incictment," ji- SH-6-H-11 (Tr. 39,737-43). B 
supra, Sunzation, gH-96 (Tr. $9,830), 58-109 (Tr. 39,%54). 


J. Ccarter of tne IMTFE, Art. 5a. 
Lee = s 


42,700 42,701 


[of tne practice of the cufense, in procucing suen z acts cnarged against these def-ncants are “elasaly 
nuzbers of witnesses as seemed necessary to testify linked up with the wer of Japan against Russia in 
conacerni:g the issues in the case, as being "a method 1904-1905, and with tha Jcvanesa intarvention in 
of obtrusive Htc ute ‘ie night in exchange refer Siboaria tn 1918-1922," common fairness corpels 
ta taz cathod acopted in tnis section of the prosecu- mention of the true version of these events. 
ticn's surcatian as one of ru_-rdant irrelevancy. It is suggested tnat tho Russo-Japanesa 

2. It ts necessary before uncertaking cm- war vas an imperialistic venture undertaken by 
sideration of tre issues to refer to a faw genarel Japan as an aggression against Russia. The teaching 


Batters Ccorcernirg tne Saviet pnase of the case. of nistory is different. hs rsference to any stand- 


s cf tne Rus _Jananese war and of the Siberian ard work of history makes plain, the Russo-Japanasa 


xpecition naitnuer snoula have relevance under the “ar was brought about by tne intransigenca of 


Indictmont nor mva relevance unoer tha rulings of the imparialistic Russia of the Czars when, having 
Tribunal. These catters were patently injected into overrun Manchuria and astablishea a military oc- 
the cas: in tno sale hope of prejudicing the Tribunal cupation, sne refused, in flagrant violation of 
in sore «zy against the defencants here on trial -- "a solema international agreemant, which would 
rons cf «Zom is shown to have had, nor in fact mc, con- probably have praventoG thu (Russo-Japanese) war, 
nection of any nature with those matters (the average i had it bacn properly fulfilled," to withdraw 

ag? of tha cefendants having bi:n tuenty in 1904, her military forces ana tne threat posed by tham 
tnay can bz assumed to have sac little to do ith 7 to Japen ang to Asia. So far from having been 
formulation of Japan's policies thon, at all events), concemned by her contemporaries, or by nistory, 
Since, aovever, tne prosecution have persisted in as an aggressor in tnat war, Japan was at tne time 


Soreacing these tnings at largo upon the recorc, and given the ective encouragesont and support 


to tais corzcnt persist in the contention that the 8, Sumcation, ali-6 (Tr. 39,739). 

: 9. Lavrene:, ‘far cnd iieutrality in tha Far East 
6. Ic. gH-169 (Tr. 39,934). (1904), 16-27. 

7. Tr. 38,202-22 passim. 
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of the Unitag States as repr'sentet ov rresicent - 


Tneocera Aoosevealt; and in tne orogress-- 

Taey tell me ror the first tine, your i0097, 
that tt .a nnt iaing translates in Jancnese: ts ta-t 
corect, Language Section? 

Te LTT ut: Ir. Fúrneas aitoli not d2in, 
resc in the Jananese Deceuse tle Japanese cary ins 
not been cracesse:. 

T.E Facs(L.t Je snrule nave been tole t.at 
sone minutes ago. 

The WTBHFRETZA; Ir. President, the Lin,ua 
S2stion cnly n27 ciscaoveret, after sate ssarcn, tnat 
ta Ja3acesa copias sere now boing processed. 

ba. PUL ZLS: e con send cow, yaur Tonor, 
anc gat tha ranuscriot anc they 2an reac it. 

T.2 PHESILENT: Let us avota this waste of 

It is quite unseccssary. Haw long will it ta. 
dt? Is it in tne buile ing? 

l... .UA 23S: It ‘111 take just a fen minutes, 
foar sonar. It is in tha tulle ing. 


Suali I yo on? 


Tie FRES(LesT: I think you had better continue, 


acd tnan the Jat2nese translator can mike an ercort to 


I m sure he 211] suce"&. 
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a cay -h:n there was no traaty or custom of naticns 
requiring tha delivery of an antecedent declaration 
of wegen It will suffice for disposing of the 
Czar's contention to cite the opinions of tvo of 
the most «minent international law authorities of 
the Englisn-speaking orld. In a book which he 
éevetes solely to tne subject of the legal aspects 
of tze Russo-Japanzse War, Lawrence hnd this to 
sayi 

"Unless, tnereforc, we are preparod to 
meintein the rictcuious proposition that the law 
of nations, instead of being deduced from the 
practica of nations, has no connection whatever 
with it, we must acquit Japan of the charge made 
against her. Instead of baing guilty of a vio- 
lation of international law, she want beyond 1t 
by giving 2er adversary ample notice of what he 
wignt expuct. Kelations batwean the t30 powers 
had been strained for a long time. There would have 
teen no trsachery in a sudoan attack. But the note 


daliverad on February 6 by the Japanaso representa- 


tive at St. Petarsburg not only broke off aiplomatic 


ll. Sae. Lofensa Summation, Saction “E", 
"On Sor2 Gusstiors of International Low," 


§7n3, supra. 


kA. FU4NZSS: (Continuing) --and in tha 
progress of the war Great Britain renewed and strangth- 
onac taa Anglo-Jap=nese Alliance which bound ther to 
military action agsinst any other nation joining in 
the Russo-Japanesw war against Japan. The Soviet 
ragima of Russia has not hesitated repeatedly to dis- 
avow tho Czarist imperialism ana to ronounce its fruits 
in tna form of rights and concessions extorted fron 
China. 

Tne prosecution again rencat tho hoary 
allegation that Japan's first military act of 1904 
was a "treacherous attack on the Russian fleat sit- 


10 
out a d2olaration of war" -- an allegation long 


since disproved, as to its factual basis and its lcgal 
implications, by mast eminent authorities, but resus- 
citctea and given new currency curing ‘the latc war 6S 
propzg2nda for fanning hatrea of tha Jpnanese enezy. 
Tnə Jap n-se oeclaration of war on Russia was dated 
10 Fabruary 1904, but tno Japarnes® atack on tne 
Russtan fleot in Port Arthur ‘ad occurred to days 
sarlier, on the Sth. On these facts tna Imp2rial 
Russian court (in its rage and pain over the success 
of the Japenese operation) based the charge of 


treccnery whicn it prowatly Yaunchod. It was of coursc 


jo. Simmtion, §H-6 (Tr. 39,741). 


intercourse == an act which is constantly followed 
ay immediate war ~- but also expressly stated tnat Japan 
must take sucn measures as she thought fit for her own 
safety. Its exact words were, ‘Tne Imperial Governrent 
reszrve to themselves the rignt to take such independent 
action as they may deem best to consolidate ana defend 
their menacec position, as well as to protect tneir 
establisned rights anc legitimate interests.' The 
merest tyro in Giplomacy knows what this meant. It sas 
a distinct warning that hostilities aight be exsected 
at any moment, and the first blow cas not struck till 
about sixty hours after it hao been given. As a matter 
of fact, Hussia was not taken unawares, She had 
expectea war for some time, and hat prevared for it, 
though her preoarations were 111 conceived ana badly 
carried out... The fact that... when the attack 
was at last celivered, the officers were engaged in 
festivity, proves them negligant, but does not orove 
their foe eraan arol ok 

Tne rattar is put more succinctly by ‘ineaton: 

“Russia thereupon accused Japan of treraherous 
attack; but, as there had been no surprise attack, the 
charge vas harely maintainable. Liplomatic relations 


between the twa powers had been going on fruitlessly 


12, Op. cit. supra n. 9, at 31-34. 


2 


since tua praceding July, and were severed on Feb- 
raary $, by the Japanese nate declaring that "the 
Imparial Government of Japan reserve to tnemselwes 
tne rignt to taxe such inaependent actian as they may 
o:6." best Lo consolicate anc ocfenc tneir manaced 

{ pasition, as well as tə protect thair established 
rignts arc lepitinate os gaan 

Tue Siberian Expeaition also is not quita 

ioe “attack against our country" of “Japanese imne- 
Pislists" atic the Savict proseoution paint te 
ås the ros.cution witness Billantine, of the Unitec 
States Lipiurtment of State, admitted, "the actual, 
initial proposal (fer tnc Siberian Hxpzuition) dig 
Comeono-evesunttod a ‘hen the Unitad 

| Stotis tn January 1920 wlendrew hor troops without 
Fricr es %sultation sitn Sepia Japan was left to 
batr tit aAlly's snare of tne burden of carrying out 
+ €scrin etj.cts shicn tn- 211152 Supreme “tar Coun- 
@il naa treuget it varth dispatching the axpeeitionary 
forecs t aohicv-, Excésses thre may have bein or 


NOt, cO#ittsa Ly Japanese anc otn.r forces in attovot- 


eA to cop. wita Ne Bolshevist terror “hich then 


wdaton, l:ternationa) La, 7th Emglish ec. by 
n alits (1954), 105-6. 
| i4, pa ga-G, (Tr. 39,741). 
21.) 76, 


- ’ 
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azzeca Clear ‘n a huncrag tnstances that they 29¢ been 
lec or conpellec to tastify to matters of hich they 

į cae nothing, to state thair opinions ant conclusions 
wiuetoer originally tnetr own or acquired out of anxiety 
to please; treat tnrough tne exercise-of cunning in 
Prasing or translating their affidavits hac b2en mace 
tO Pepriscrt them es Saying tnings not within thair 
cont-e;litics. ynn tney gave their answers to interro- 
getions, At least one of thes> unfortunates -- tna 
witrass TAKEBE, Aoauza -- acmittec in tha course of 

{eis cress-cxanination that without having bean charged 
mith acy crise or offensa, uithout naving been advised 
sf any raeson for E he was for four montns 
imirisonec, and tnet curing that very time tha afficait 
by “@nicn co gave Gis testimony in this Tribunal was 
hr In sucn circumstances, of course, avan the 
safsguar? of cross-examinatlon loses much of what is 
Sere eis jts valüs. 

| Trn tistimony of a large number of ‘sitnesses 
leas originally offerco in af-id-vit form “ithout their 
jbzing -rocucce for cross-exsmination. By successiva 
SR ons of 1? a 17 AA SE Tribunal ruled 


Usstimony of the larger numb2r of thase “ould 


31.918. 192 Pra 24517: 
E a 207 errad yesOn 


Fn aalala 


¡talked tho former damasne of the Autocrat of All 

cha Russias; but this could nct convert the expecitton 
andertskan by joint action of what were then the Oract 
powors into a criminal, aggressive manifestation of 
apanasa imperialiso. 

3. Another point which aeserves mention in 
rannection with the Soviet branch of the case is the 
-ype of evidence upon which, for the most part, the 
prosecuti on's case rasts. The witnesses wnose testi- 
ony is relied upon as sustaining tha charges of tha 
lanning of aggression, and of war, against the Soviet 
mien, were without exception -- whether of Jspsanesa, 
hinase ar German nationality -- prisonars of sar in 
hə Soviat Union, destined upon the conclusion of 
hair testimony here. to ba returned to that captivity 
hich nad elrenay axtended for ovar two years aftor 
ha conclusion of the war in which they were taken 
prisoner, If it wore not obvious as a matter of 
lementary human psychology that thesu witnessus would, 
o fer as possible, mold their testimony conformably 
o tne wishes of those upon whosa grace dapands any 


lope which they may have of aver being repatriated to 


a (iets: homes and thair familias, the character of tha 


me itself makes it a certainty. Whan theso 


ri suhemiltt À te cence ovsminat inn It 
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not be takin inta consideration. Tmora remains gah 


tustimony of four witness2s: of EIZA Mitsuuaru, 
KUSABA, e can NOHARA, Komakichi, Sante: 

“ca bene ans ana KITA, O irate tect “for 
such probative valua as it pay pee It is aiffi- 
cult to astimata what valuo the Tribunal may consiocar 
to attacn to the tastimony of these witnessas. - nila 
hearsay @vidanea such as this is made snacifically 
acmissibla by tna ciant ae course all evidanca is 
ultimately allovod onty what probative value it may tx 
felt by tnc trier of fact to have. To a lawyar trina 
in tha "nglo-Am2rican tradition this avicence might 
wall seem (particularly in view of the rasults of cross- 
examination of othar witnessas similarly circumstancd) 
to hava little or no value. On tha othar hand, tho 
significance of the phrasa "ag bene 2ssc" in this con- 
notation is obscure. In tlie usaga of Amarican practica 
th2 tarm nas th2 mcaning of seane ketone Biki “pravi- 
sionally," "in tia event of future necd": a dznosi- 
tion is taken gò bene esse, but evioence is not re- 
ceivad dg bene csse. We may, however, porhaps raasson- 
ably assu» that the meaning of this phrase in the 

21. Ex. 699 (Tr. 7501). 25. Ex. 835 Tr, 6127). 


22. Ex. 838 (Tr. 8164). 26. Tr. 33,236. 
23. Ex. Bll (Tr. 7993). 27. Cnartzr, Art. 13¢(3). 


2A Eres ole. 28. Black, Law Dictionary, 
Ja aa(1333), 509. 


ee 


2) 
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Tribunsl's order of 17 June 1s explaineo by the pares 
usid in the analogous orc2r of 17 November, in an 
icentic?] case: that tha avidenca ís received for 
whatav.r probative velue it may have. Feeling thet 
it has no probative value, the cefensa has madc no 

, effert in the troauction of evidence ana #111 indulge 
io sumestion in no att:mpt to refuto it item by itan, 

4.  On2 more comment on the evidenca gen2relly, 
bfore cosing to treat of it specifically, A multi- 
tuce of facts concerning strength, equipment, organi- 
zation, installations anc employment of tho Japanese 
military forces in Manchuria and Korea was testified 
to by tid Searsay reports, mace often not undar oath 
but in most cas2s evowedly for purposes of pros2cu- 
tice in tnis triel, by Soviet officials of various 


Temes gfc positions. While the most of these essays 


ars: salo to be fourncad on Japanese documants end records 
IIEtLF.5 Of tne Continent anc iñ possession of the 
Persen caking tn: statecent, we have not been favoraú 
sito procuction of tn? cocunents themselves in ordcr 

to oaterectne to whet extent they support thé conclu- 
sions pursorting to bo basco upon them. It naed hardly 
t> peontcc out that avicence of this tvpe must b? 


assayec witn th: utmost of cution, not ta say suspi- 


! cion. Taet every cefensa attampt to prosent sacond*ry 
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matter to tris sliness whose testimony is piven uncer 
a cover sf secrecy." Tae one aifference in the tuo 
casas is tnat tne defense nitness gave a convincing 


reason fcr offering lcarsay testimony. 


Tiz NOW-A“.GRZSSIUMN FACT 


5. Tie prosecuticn waving thought it wortn- 


| Cile Us cegi at sowe langtn with the matter of early 


. aiscussi_-s -- they sever in fact rose to the cignity 


of regstisticns -- cancerning the execution of a 


Ssviet—Japarese oon-apgression pact, ana Jonanese 


refas;l t9 entar into it, as hat thy consider to 


5a proof sf tne nartoring of aggressive intent by 
Sates, tu1s subject snould be dealt with in a few 
ercras, anc it may conveniently be got out of the way 
first. Let us state this curious arpument in the 
Seviet prosecutor's Oan words: 
“at the ent of 193] tue Soviet Government 
apanes? Government that a non- 
fact b- cunclucoo; tnis proposal was 


in 1932. Tue Japanose Government rejected 


Tue Jap.i sa Government refusad to concliec 


3C. Suaestion, €2-59 (Tr. 39,900), The witness in 
question «as ut, tol. Homer C. Dlake (Tr. 23,424). 
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2vicanea in this way of tha contents of a document 
“as prohibited, in the absanee of the clearest proof 
of non-availability of the original cocument, is no 
doubt a syfficiant incication that th: Tribunal does 
take this vie: of such aviuence. Evin the Sovi:t 
prosecutor has, after not only often suggasting 
taroughout the trial that cross-¢xamination has in 
g2nerel little eae hi also intimating that tha 
bere suggestion of its desirability in the casa of 
thesa “official cocuments" of tne Sovict Government 
wes loproper, cora now to recognize tha velicity of 
this position, For of the one tnstance when a defense 
witness tastified to aata fmm a cocument which could 


not itsslf to producec because of requiremants of 


| military secrocy, tho prosacutor says that “we ara not 


s2tisfied with the statement of the witness ebout ais 


not bing in a position to disclose the prinary 


i figures bictuse they are supposed to te secret. Such 


bring the caso, the witness may refor to any Ligures, 
but sinca va ar2 unabli to check and see that they 
are correct, we Go not want to hand ov:r the fate of 


our prosecution on such nn important 


29, Ssu, E.G.) Tr, 23, 822-24). 
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ra eee sich pact with the U.S.S.R. on the ground 
that disputabla questions existed between the U.S5.S.n. 
and Japan and the time had not yet come to conclude 
tie pact, 

"The Japanese Government paid no attantion to 
the argumentation of the Soviet Government that the 
conclusion of the pact would have created favorable 
froun for solving these disputshle questions. 

"Such attitade of the Japanese Government 
has only one meaning: The Japanese Government wanted 
to use the threat of military attack as an argument 


while negotiating on these disputable questions and if 


that threat would not have been offective enough, ta 
carry out such an attack, 
"This refusal to sign the pact, proposed by 


the Saviet Union proves beyond any doubt that those 


military preparations which wero started by the Japancse 


military authoritics immediately after the occupation 
of Manchuria did not aim at defense but that the purpose 
of those preparations vas to turn Manchuria and Korea 
into a military base for waging a war of aggression 
Against the Soviet Union." à 

The prosccution evidence shows not only 


that ware the discussions of this matter of the mast 


31. Statsmont of prosecutor (T. 7236-37). 
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informal -- not to say casual -- nature, but that at 


no tima was a monaggression pact formally or definitely 
proposed or refused. The discussions commenced ‘ith a 
“talk with YOSHISAvA, Japanese Feraign Minister, over a 


cup af coffec in Leececter, 1931," as recorded in tno 


Giary of Litvinov. 
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Tua Soviat Foreign Comissar askza for Foraign 


HWinister YOSVIZAN.'s “personel views of relations" 
batuz tha countrics, th:n apparcntly without "atte 
ing to hair thon, procecd.a to start extolling ta 
hir the advantagas of ennclucing a non-egzression 
mets Ia tha light of history, there 1s a cart in 
patnstic interast attsching to Cor’ issar Litvinov's 

. dllust-+ting the value of non-aggression pacts hy 
the feet tact such pacts !.nc be:n concludee by tac 
U.S.S.R. <ith various countrics, inclucing Lithucs!-, 
and th-t the U.S.S.R. vas then "conducting nepoti2- 
tions vitn Folanc, and startin: negotinttons aita 
Finlztac, Estonia, aA 

& year later -- in Lecenber 1932 -- the 

successor Joprnase Forzign Minister handec to tha 
Soviet ‘:bassacor in Tcayo e note (in nnster per- 
haps to soma subsaquent suggustion), in which it 
‘ss pointed out tait ths basic treaty betacen the 
tro nations sufficizntly bouna them to mutual rc- 


spect of sovereignty ond boroers, and suggesting 


32. Ex. 744 (T. 7714). 


renlit «ith s rie hich cantrinc’ this st-tur.nt: 

“Thu Jeocnese Governrent evitently believes 
th-t the conclesion of nens77ressiqn ecreetents is 
mertincnat anly hetti.on tun states which have no con- 
te versi-s. Uncer the con ‘itiens of thy cresent 
-eony ie rn! colitiesl inter “ecun’ence hetven nations 
such state cf affrirs is harsly existing, ner is it 
=r ssi lo, .s-veinlly betuan tun strtes which cre nore 
or loess clase n-inhhers. 

neke soluti n af nau cxisting sisnutes caus 
net crovent fru: ‘rorking aet now anes in the futurs, 
narticul-rly if the aolicy of th. statu “.velops 
San pte lino give ares SA ¢-MemnG extension of its 
schere of influcncs. 

“It is nota:erthy thet thu st-tus, whether 
close neich'ors or na nut thoors et 211 vith the Union 
ef Savist Sectalist Rutublics, whieh enncluce? nan- 
-«oression crets vith dt, ty no recns airittee th. 
chsuenes of eny -vturl clad: s or erntreversics. Par- 
ticulcrly, tie Union +f Soviet Srcinlist Reublies 
quite roantly sv. its c'as.nt t+ th. conclusion of 
= nan--ar. ssian vret uiti 2 nuithborin; st te, with 
which it urs 2 cCiscutrbls ae t> uhich 1t has 


sell reune’ tarriteri~-l elsi 's" 


tact it would be >21) to raeth a settlarent of 
pacing probless b2fore unoertrking ^ non-oygressicn 
pict. 4 month latir th? Sovict /mb+ssscor 


Tr. at 22,479. 
Tr. nt 22,6979-81. 
Ex. 745 (tr. et 7720-21; 22,€92-83). 
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— 


Phile to. sroasecution enntention nei soiis 


ta te thet oc nei: “yressian ret “rnevonts ar Cistas3 
ef 211 contr worsies botuen the eontrretin: nstiens, 
such urs nbvinusly nt the Savit esition -t tact 
tin. It showle te notor in --ssinz thet Forvien 
Finister UCHID.'s net. in Deeuher het “rorosee z for 
naru rectistic on’ effeetive cvcrasch ty the sreven- 
thon ef aesressien then the nwmeccression pacts which 
Litvinov h3a nentiones: "the cration of a Jansno- 
Sovi-t—.-nehurian Concittee to prevent borocr 
ineicents." Taa last item in this series of 
ciscussions anpar-ntly sas the note “hich th: Jann- 
us: Forsign Minist:r handcd to tne Soviet ?nbassaaor 
in February 1933, pointing out that tha negotiation 
of ~ non-oggressioa pact “os, particularly in vias 
of the thraatening character of the last note of 
tho Swiat Governrent, not Eh 

ó. This is the »roof that, ths Soviet 
proposal for a non-aggression nact bing "rajected 
by 12pzrirlistic e Japan “as vin then 


cl:rly plotting ag, rcession against the U.S.S.R. 


further in tha mattor of non-aggression pacts 


Bx. 745 (Tr. at 22,683). 
Cx. 747 (Tr. 1t 22,687). 
33. Surtion, EH-33 (tr. 39,768). 


| 
So f-y es tho record cisclos:s, thera uns nothing | 
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| 
until, in cursuance of the suggestion mace by hndas- vordcty of uays and, lottarly, seturlly oe 
i 


szeer Tuci tn losco in 1939-40, negotintions ora tas ngersssion unich braght it to its end. 
e.t ed finally resulting in conclusion of the 
eon-agercssion or neutrality pact of April 1941. 
It cay Ds asSumec tant the Tribunal rends his ory snd 
alll take Juciteial notice of the fate of those st*tus 
sling tas -sstern borcer of tha Soviet Union with 
fick Ao Sovi t Union in Lecerber 1931 had concluded 
or ors csecthating son-ager=ssion pacts. It is 3 r^t- 
“itar of .viccna2 in tals easa tnat after an axistanca 
of so. thing over four vears th2 Soviet-Japanosa 
d@sutrality Fact of 1941 cae? to an end ith “tha 
G@ev-stating blow of tna Red ‘remy against tha salected 
J.p8u%se troops concentrated in REMER AEON 9 ug- 


i 43 
ast 175, rhile the nact by its terms was still in 


eZfeet. In trosa intervening vears the Soviet Govern- 
sunt iic given res2ited assurances thet th? non- 


| eggressicr paet © s b:irg faithfully observ2a and -s 
44 
tn: fcunes:icon of relitinns t.tvecn th2 tuo atatcs, 


elle at taz stn: tire she os violeting it in 3 


s> terp ot C??? Szbuto (Tr: 23m0 
éx. 45 (ir. $51). 
Strtii.nt of rrcsecutor (Tr. 7284). 
a Surz7tien, "2", "O1 Sor? \usstions of 
hav,” $1030, or^. 


ny of STC, . 0T (ir. 23,579) and Tasticony of SATO (Tr. 23,577) and valor err all 
tsasairo (7r. 35,395). TEAT Luans (Tr. 23,639). 
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SES b eee defendants unlatfully killed ard dered t 
Tr. corntcrticn th.t refuse] by a smeller stcte its y ed ard murdered certain 


2 S.S.R, be i 
to acccpt è ror-aggrcssior; pect tendercd by a larger menders of the armed forces of the U.S.S.R. ia to tie 


sccond, it is alleged in Count 26 of the Indictment that 
Teaphbor wviaceecs aggressive intent of the aoler = : E è 


another group of defendanta initizted o war cf aggres- 
stote ds petertly unteneble; , it is absurd on its facc, ger 


| 

sion and £ war in violation of international agreer nts | 

d if lcpic does not disprove it, history docs. - 
| Sp ecaficelly, am the case at bar it is affirmatively 


Republic, cnd in Count 51 that tho same defendants by 
diserot. d by the secu:] to the eventual conclusion of P ' 5 a y7 


orderin causin or permitting the armed forz of 
such a pact biteccrn the ILS.S.h. ard Janan. The Tri- Z, E: P [4 eS 


Jūpar to attack the tcrritorics of Mongolia and the 
caril, it is subsitted, will want socething more evi- 


U.S.S.R. unlawfully murdered certain other mcmbers of 


( 
[j 
| 
| by attacking the territory of the Longolian Pauples' 


d@crtiz) cf Japanese preparation for aggressive war 


% the armce forces of Mongolia and the U.S.S.R. 
agcanst We Sovict Union than this alleged Japanese 


fus21 t a ron-cggression pact In connection with the latter Count, there | 
refus=] to accep on-a 5 


ser BCFEER INCIDENTS arises an interesting collateral qucstion. It is giffi- 
FEN bE KDH 


cult t (3 tan? : 
7. We cone row to the two border in.idents: ! o uncerstan? how Japer. could attack the territory 
\ of two nations in the some place, unless the Scviat 


the first during the summer of 1938, that of Changkufcng, 

Union cl: .ms suzerainty over the land as that of a 

as ft is known in Japar, or of Lake Khasen, as in Russi2; 

ard the second in the summer of 1939, called the (eee 
“To cttack the territories of hongolia and the Union of 


Gol Incident, in the U.S.S.R., Nomonhan, as the rest of | 
f Sovi. © Socialist Republics." We assune, moreover, that 


j 

i 

i 

! 

vassal stute; yet that is precisely what is chcrged: | 

the world knous it. s to the first of these, it is | 


| alleged in Count 25 of thc Indictnent that certain of the the Tribunal will take jucici21 notice of the fact thet 


China, one of the prosecuting nations represented on 
defendants initiated there and at that time a war of 1 B s P à 


this Tribunal (though not the one making the charge of 
aggression and in violation of international law, treatirs E: € (4 


aggression in Count 51), which historically and legzll 
agrcescrts, and assurances; ard in Count 52 that by S8 51), w y eclly 


t had sovercignty over Gutcr Vongolia, never ceased to 
ordering, causing, and pcrnitting the armed forces o 


a asscrt it cnd that by virtue of it that territory nas on 
Japor. to attack the territory of the U.S.S.P. the sare ae 
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intepr2l part of tne Republic of China, ard did rot 
recognize the so-called Mongolian Peoplcs' Republic, 
elairing ta be cn independent state exercising sovereigr- 
ty ovcr thc area, until in fceptember of 1945 it Aa 
a treaty with the Sovict Union granting such récopni tiene 
Whether the Tribural will undertake to decide whose 
territary this was and who had o right to be there, l 
uhether 1t feels that it hes sufficicnt evidence to make ' 
such a decision ard has the right, duty, or desire to 


make such decision, we do not know; but, as we stall 


ergue latcr, it need not and should not do so. We sug- 
| 


gest, however, in passing thet ussertion of the clleged 
right of the Soviet Union to station its troops in the 
territory of the soi-disant Mongolian Peoples' Republic, 
still then claimed es ard legally constituting o 
province of China, and to enter inta mutuel essistonce 
facts with that clleged republic, is inconsisterit with 
the basis of the prosecution's claim that Jepen had ro 
such right in Manchukuo. 

8. In eny event, we submit, these border inci- 
dents were not wars. Regardicss of whether the fici ting 
in China was a war, these two conflicts, despite thc 
considerable nunbecrs of the forces at times involved on 
bath sides, were typical border incidents, sunah as have 


occurred rot only slong the Sovict-Kongolian erd 


————= o 
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Brea. hef{ther party attacked thoe other rt——~ 
any place, there the border was not in dispute, nor 
elsewhere than in thc sroll arca of contested border. 
While there 4s a conflict in the cvidence as t) shethcr 
Japancse ar Sovict troops crassed the border claired 
by th. Soviets at Changkufcng, there ds na disputt 
that execpt for borbing by Szvict plances far in the 
interior sf E and TA end firing across 
the River Turin z there wes n? fighting in any placc 
sther then the narrow strip of Manchoukuoon territory 
between the River Tuccn and Changkufeng cr in the 
disputcd arta beticcn Changkufcng and Lakc Khas. n. 

In the second incident, except fer ance sporadic instancc, 
nc Japenese troops crossed the EO the 

border ¢claiced by Manchoukuo; and agein excapt fer 
acrial bo: bing by the Savict planes (nnd perheps cne 
eir-attack on a Soviet base ~= the evidence is cot 

Psi ees all fighting tock place within the disputed 
area betzen the river end “hat was cleimcd as the 

state bordcr by the Mongolian Pecple's Republic, rbout 
ticnty kilareters ta the cast. Unlike the casc ef 


the fighting in China, ncithcr side tricd tn ndyrence 


Exhibits 2620 (T. 22,589) and 2628 (7. 22,718). 
Iohibit 2642 (T. 22,496-97) . 

exhibit 26028 (T. 22,716), 

Tastit.ny of HASHIAOTO (T. 22,639-42) ond Chogdan 
(T. 38,568). 

Testireny cf HASHIMOTO (T, 22,597). 
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Mancheukusan borders but along the borders of any two 
states entertaining a degree of cutual suspicion af 
each other, when the troops of those nations have 
been in too great prepinquity. Such clashes have 
occurred along: disputed borders, or borders on which 
arced troops af adjacent countries were statinned, 
since tire imuesoriel and on every continent. To 
fention only a few outstanding exacples, those on 
the border between United States and Mexico in the 
twentieth century, and during the eerly part of the 
nineteenth century batween the United States and 
Spain (when that country held what is now the State 
of Florida); the Javeson raid in South Africa; and 
innunerable instances involving the nations ^f Asia 
ar the countries holding coloniel possessions on thet 
continent. In such affrays as these, unless they 
developed into general fighting in any place where 
the eneny was abla to find troops of the other side 
occupying strategic positions, neither party has 
declared war and neither party has regardcd the 
accurrence as war ~- just as neither of the parties 
hera involved, the prosecuting nation nor the nation 
af these accused, regarded these incidents at Chang- 
kufceng and Nomonhan as wars. 


The fighting in cach instance taak place in 
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farther into the ethir's territory, regareless cf 
which was tempcrarily victoricus. Neither party 
ettecked the anther rt sen, neither party landed troops 
on the other's coast. Hostilities were limited not 
only in space but as well in tire; at Changkufeng 

to tin tecks, ot Noconhan to three rnd a half nanths. 
Neither party declered war, neither broke off diglamatic 
reletions or evcn recalled its ambassador from the 
other's cepital. Diplometic reletions cantinucd, 

and in fret both these incidints were settled through 
diplorecy; diplomntic negatiations regarding the 
horder s.t Chengkufeng strrtcd snan efter the 
Japanese learncd that Russian troaps had invaded 
MYenchoukuoan territory and werc constructing fortifi- 
ceticons, and continued throughout the shert period 

of hostilities. The very egreecents which terminated 
hestilities end brought these incidents to their ends 
were signed, by the Japanese acbassad ors herc on 
trial, vith the Sovict People's Cocuwissers for Forcign 
aii: I submit that the recard of those cany 
long conferences during which the negotiations aver 
the Changkufeng Incident took placc indicates thet, 
duspite th. differences between the positicns taken 
5l. Exhibit 2633 (T. 22,803). 


52. Exhibits 273 (T. 22,875) rnd cf, Exhibit 2661-7 
(T. 23,141) and 767 (T. 7849). 
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by the tuo csuntries, which positions these man rere 3 —— SF 
well ns discussing ::ith the Sovict Forcign Office 


representing, the tro countries were not at var; i 54 
other uatters pending betreen the two countries . 


j | ectheruise the diploiets vould net hrve been conferring. 2 
He took the initiative in proposing to the Scvict 


3 I subtit furthcr thet the negntiotions succeedid in 
| Union (rs well as to his own Government) thrt diplonetic 


a 
| putting en end ta hostilities befcre war broxe out, 

rt ncgotintions ba entered into to try to put an cad toa 
1 in such cireucstances that the Sovict Comissor on 

Faj 

_ orders fror the Krirlin “decided not ta insist for 

i 


| the Nomonhan Incident; he had four cectings wiza 


| Foreign Courissar Molatov, at which the evidence shovs 
Justice's sake for the Japanese troops ta retreat a 


6 that there wos amicable negotintion over various 
¿i one kil.ccter," a unilatcrel retrcat to which the 


sj points involved; and with Connissar Molotov he nrranged 


difendert SHIGEITSU, in order to terminate fighting, j i 
| 1, for the nnnouncetentof a joint communique agreed upon 


3 
ze, hed flrcady agreed . Not only in his conversrtions . 5 
i i hl betwen ther , providing for ccssation of hostilities 


i> with the Japanese acbassador, but in talks with ! : 
1 a end for establishmont of a border-dcitmrcation corriasion '. 


l» neutral diplomets, Litvitnav indicntcd thet he did 


mot regard the incident as being wrr: Cn 5 hugust 


12i No ane nt the tirc suggested that the nations were | 
i] 


l$ tn n state of wor, declared or undéclarad; no diploint 


n] 1938, in a conversrtion uith Kirk, the Arerican Chargc 19 
! ers hended his passports; neither notion noved military 


al d'Affaires, Litvitnov arid thet "the Sovict Government 


5 forces nnywhcre save on thc: few squero kiloccters of 


i kmu thet Jepan did not desirc a var with the Soviot j 


tte ecpty steppa where the fighting tsok placc.. It wes 


I 
| 
| Union." If the party rhich nev: asscrts it as n 
ts Í not a war in 1939; it is not an wer n.g 
| grievance did not during its progr.ss regerd this 
Í E We aubrit that unless thes: cre wars tha 
| incidcnt rs rr, this Tribune] should nat consider 
Esa defendants rentinned under Counts 25 nnd §2, rnd 26 end 
2| 51; ernnot be canvictcd as chrrgcd. 
9. The erse +f Nozonhan is analogous. 

mi 10, The contention thrt tzi, eanspirscy counts 
| Lzbassador TOGO rerecincd et his post in kinscow throughout 

i Pp aes tiveny, of OTA iF. 23,093). 

t 

1 

i 

| 


tra uns ledging protests conec.rning the incident, ss Id. 09+-99) 
ee š i 55, Biet a (2 23,141) 


53. Exhibit 2716 (T. 23,911). j 
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rgcinst the Soviet Union, depcnd uzon the ultiinte ects connittcd before the wrr . We submit that this 


37 


taging af cggressive war, has nlrercy been rrguca , Tribune] should follow the sane rule. Any other 


end ce need mot repert it. Counts 25 and 26 chergc would perrit it to punish e crire carritted et any 

the initirtion of vers, but neither of the incidents placc, by a citizen nf eny netion, or under or rs 
d ’ 

referrcd ts in the: vas o war. Counts §1 pnd $2 defined by the lat ^f any country, nt any tine. Ue 


sicply cherge curder by ordering, ceusing ar perritting subnit further thet this fellows fror the Patsdre 


the erceé forces cf Jopan to attack territory of a Declaretinn, which provides fer punishnent only of 


ncticn vith vhich Japan was then rt perce, rnd the “war ericinels". Ang finally re submit thrt thcre 


prosmble to the clcuse in the Indictwent luips these has been no proof thet any of the cefendrnts “ordered, 


ps crives agrinst pence, conventional war crires and causcd ar perizittcd the prad forces of Japrn ta 


crines against huenity. But to be erives ngeinst attnck", Sevict, Kongolion or Chinese territory in 
peace, these killings cust under the Charter, hrticle these incidents. 
5n, be e pert of the initietion cr raging of wer, These 
weuld not be conventional war criras under Article 5b 
“nalcss they occurred in the course of rhet were wars. 

If the fighting vas not war, the killings were not 


curders, but killings in the course ^f belligerency. 


article §c, erires against huranity, includes "eurder 


corcitted before or during the rar", But the Nucrnbcrg 
Tribunal decided that, despite a siriler provision in 
its charter, ncts couitted before any war to ce nstitutc 
crizes egreinst hu: onity rust have been in execution of, 
`r in ecnneetion sith, crimes within the Jurisdiction 


57, Defense Su:zation, Section "C", “The Incict:.nt", 
ee eee 


TEE PreSIDENT: You may read the next . 
chapter after the recoss, Major “urness. We will 
recess for fifteen minutes. 

(Whereupon, at 1045, a recess was 
taken until 1100, after which the proceedings 
were resuzed as follows:) 

MARSHAL O? THE COURT: The International 
Wilitary Tribunal for the Far East ís now resumed. 

TEE PRESIDENT: Major Furness. 

UR. FURNESS: There is a further conclusive 
Teason for the Tribunal to dismiss the counts based 
on these two incidents. Unlike the affair in China, 
both of these came to an end before war was declared 
and both were settled by Joint agreements betweep 
the Soviet Union and Japan: Changkufeng by the agree- 


Rent betseen Molotov and SHIGEIITSU signed at Moscow 


59 
on 10 August 1934; Nomonhan by the TOGO-Iolotov 


joint cormsunique of 16 September 1N The first 
eid not settle the border, but Japanese and Russian 
troops withdrew from the eer and tranquility 
reigned over the district near Chueuurene se: 
Tentative arrangements were made to settle the border 
59. Ex. 2661-A, Tr. 23141. 

60, Tr. 78°35 and Ex. 2641 (Tr. 22878), 


61, Tr. 7295 ard Ex. 2641 (Tr. 22878). 
62, Ex. 273, Tr. 22875-76. 


time that these were aggressive wars and that the 
persors involved should be punished, can this Tribunal 
say that they were "war of aggression,” and undertaka 
to impose punishment? We submit that it cannot; 
otherwise international disputes can never be settled. 

Finally, a general settlement between the 
two countries was made in concluding the Neutrality 
Pact in ita? We sutmit after these two types of 
agreenents, one specific, the other general, these 
matters cannot now be reopened. 

ll. We realize that most of these points 


were argued in support of the motion to dismiss the 


Indictment, before the Tribunal started taking evidence, 


the mation being denied. At that time, however, the 
Tribunal had heard no evidence, did not know what 
these incidents were. Now that it has heard the 
evidence, ve again submit these points and urge that 
the Tribunal should, in the light of that evidence, 
make the rulings requested. 

But since we cannot predict the rulings of 
the Tribunal, we must ergue further. Ve have said 
that the border at Changkufeng was in dispute at tha 
time fighting started, and is still unsettled; that 
the border at Nomonhan was in dispute when fighting 
65. Ex. 95, Tr. 501. 
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by the organization of a joint commission =- a4 sai 


although this apparently was not carried through, 
that does not detract from the fact that the agree- 
ment of 10 August had settled and ended the ircident. 
Subsequently to the September joint communique, by 
the TOGO-Molctov agreement of 9 June 1940, ccming 
long after fighting had ceased, the two countries 
agreed on a border. The fact that this border 
coincided largely with the Soviet contention Coes 
not prove acknowledgment by Japan or its leaders 
that the border was along that line when the fighting 
started, nor yet egeressive intent on the part of 
the Japanese; it proves only that the Japanese 
troops were thoroughly beaten. Some concessions 
were in fact made to the Japanese-Hanchukuoan sidaj 
but ia there any doubt that 1f the Japanese forces 
had been victorious the border would have been basic- 
ally the Khalkin Gol, that which Wanchukuo claimed 
as boundary? The significant facts ara that the 
agreements settled the zatters involved, ended trem, 
neither side then claimed that they were aggressive 
wars, neither side stipulated that those responsible 
should be punished. If neither side claimed at the 
63. Ex. 2643, Tr. 22903; Ex. 2644, Tr. 22910; 


Sy. 2645, Tr. 22910, Ex. 2646, Tr. 22911. 
éa. Ex. 767, Tr. 7849. 


started, but that the parties after its end agreed 

on a border «hich occorded largely with the wilt of 
the victorious forces. Since the prablem relating 

to the latter border is more sicple, we shall refer 
to it first. The border there was originally between 
two outlying provinces of China in the midst of un- 
inhabited steppe oante toe No one knew just where 
the border was, no ore cared. It was only when 
Manchykuo had been established, and the attempt was 
made, with Soviet assistance, to separate the province 
of Outer Mcngolia from China and set it up as the 
"Mongolian People's Republic," that importance 

came to attach to location of that border. ‘Ve submit 
that the many conflicting maps, maps of Russian, 
Uongolian and Chinese origin -- conflicting jnter se 
as well as with those from Manchukuoan and Japanese 
sources —- prove that and nothing more: not annexation 
or relinquishment of territory by either party; 
Herely that no one really knew or could know where 
the border was, that it was in honest dispute not in- 
consistent with good faith on both sides, and that 

it was finally settled in favor of the side which was 
Victorious in the fighting. This proves nothing as 
66. Testimony of YANO, Hitsuji (Tr. 22994-97). 


erely that the Russlan troops vere stronger than the 
2 Vapanese. 

12, The problem at Changkufeng is more 
sorplex. It 1s unnecessary to refer to the basic 
Hocuzents regarding the genzral border between Caina 
and the Russian Empire, the Additional Treaty of 
ekinaz of 1a60°? ard the Protocol between China and 
Russia concerning the border east of Hunchun, É except 
to say that they show the difficulties of marking 
his border ard the vagueness of the language. It 
as attempted in Annex I to the latter protocol to 
efine this pert of the border more precisely. This 

14 annex was in three counterparts, Russian, Manchurian 
13 jand Chinese, all of equal Alani The dispute 
16 Jarises largely because of the difference in tranala- 


"Ition of Russian and Chinese texts. Only a part of 
' lthe Russian text is in evidence, the full text in 

ya Russian never having been translated into English and 
Fe Japanese. ° The part of the Russian text that is in 


F evidence is included in an exhibit prepared far the 


purposes of the trial, its pertinent part reading as 


2626, Tr. 22695, 
2627, Tr. 22698. 
3535-0, page 4 (Tr. 34507, not read). 
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i 
watershed, as testified by Soviet witnesses Chernop- 
i 


E and Patarshin,”? but instcad turns sharply 
docahill to the arth. 
The Chincse text is more explicit. The 

pertinent port of this text reads as follows: 
3] "Proceeéing northuestward from the border mark TU 

crossing a ill, and reaching the north of a sand 
9} hill, vin the wost sidc of'Leke Hasane, the border 
10, rerk No. 1 is established, the total distanca being 


11| eight 11 ond one hundred agence 


ae It should be remembered that the Soviet 


a 
titnass Chernopyatko testified that the hill called 


a4 

Klinnaya was situated betwaen border mark "T" and the 
i3 

southern end of Loke Xhasan, ani arain a glance at the 


g, |P shows this hill. From the Chinese text it would 


fal Appear that tho border ran from that hill to the south 


ı CA of Lake Khasan, and thence along the western shore 
of the lake. Thc Russian text, as I have stated, bears 
aut the Japanese claim that tha border runs along 
this west shora of Lako Khasan, and the Chincse text 

23! 1s aven moro explicit. No map was introduced by the 

nj defense, but a certificate from tho Chinese Government 


al 04. op, 32161. 
75. Tr. 32094, 


-dpa Ey SA a507 a u L 
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“From letter T the border is running to the 
Horthxest, following the line of mountains, west side 


of Leke Hassan and reaches the north end of the sandy 


7 
ridge where the second rate sign No. 1 is set.” 


We submit that even under this text the 
border is the west side of Lake Khasan, as cantzndcd 
by the Japanese. This is clear as n matter of grammar, 
because of the comma between the word "mountains" and 
the words ‘west side of Lake Hassan." It daca not 
say “along the line of mountains to the west of Lake 
Khasan" but that the "west side of Lake Hassan" is 
the border. The line of mountains starting at border 
mark "T" to the southwest of the lake is merely the 
first section of the border; descriptions of other 
sections follow. It should be noted that the witness 
Batarshin testified that the border was a whole range 


of hills? and that there was a group of hills between 


border mark "T" and Zaozcrnaya. A glance at the map 
introduced into evidence by the Pearecuttonas shous 
such hills between bordor mark "T" and the southern 
end of Lake Khasan; but it 1s our contention that this 
docs not govern or sup-rseda the text. It is signifi- 
cant that after reaching the highcst point of 

La Exi 7530 IEA AOA 


72, Ex. 756, Tr. 32093. 
-23 Ex. 2179, Tr. 17741. 
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eas introduced to the effect thet such a nap was not 
availeble, am presumably could not be found. We do 
not know what the cap, if any, attached to the 
Chinese text woul4 have shorn; but we subnit that 
even if it were the same as ttat attached to tlie 
Russian nap, the explicit text of the agreement. woulé 
govern. 

13. So w2 sutmit that in both cases there 
was valid veason’for the Manchoukuo-Japanese clains, 
that they were asserted in goed faith, that the borders 
were in dispute, that there was no aggressive intent, 
"no encroachment by one nation on the territory of 
another with a view of retaining that territory"-- 
in the test suggested by the President of this Tribu- 
nal.?? Where the true borders were we do not know, 
and we submit that the Tribunal is not equippec to 
decide. To quote the President again (when the 
rebuttal evidence on Nomonhan was being offered): 

"This boundary ovestion slay call for e ma jor 
investigation which we may not be a“le to undertake 
at this stage. It may involve close inspection of 


8 
ancient documents not immediately avaiiabiedy, 


77. Tr. 7,803. 
28. Tr. 38,358. 
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Te submit that the Tribunal shovld not under ~~~ 


take ta decide thse couplex herder dissutes, the one 
potween two of tha prosecuting nazions, and tho other 

etteen one prosecuting nation and a nation uncer 
(shell uc with un’erstacemens say?) the fatherly pro- 
tection of anuther cf the prosecuting nations, that 
it $s not equipped to decide them and that such 

eri:ions are unncecssary; tiese were border inci- 
dents, they were nut aggression, not wars. 

THE CHANGKUSEIMG INCIDENT 
14. We now turn to the Changkufeng or 

Lake Khasan Incident. The district involved is in 
the narrow strip of territary betveen the River Tumen 
on the west and Lake Khasan on the east. Changkufong 
(Zzozerraya) is the highest paint between the two. 
The Soviet Union claimed the border es running over 
the suneit of the hill, Manchukuo that it ran along 
‘the west side of tha lakc; thus tho territory be- 
tween the hill, Crangkufeng ard Lake Khasan is in 
distute. The territory to th2 west of the hill is 
definitely Manchukuoan, that reross the river a part 
of Korca. The hill is a strategic point -- not from 
the wiewpoint of Manchukuo, sirce there sre no r2il- 
fords or roads in the adjacent Siberian territory, 


ied it n2s not an appropriate basc “or attack on 


gi ee 


which I have referred, but from Russian sovrces as 
well. In the diary of Litvinov reporting his con- 
versation with Anbassador SHIGESITSU on 20 July, he 
continually refers to the entire hill as Soviet 
territcry, and in no place denies SHIGEHTTSU's 
staterert that Saviet troops are there and building 
fortifications, but in fact states that Soviet 
troops are where they have a right to be, admitting 
their Pres rnceten Again on 25 July Litvinov stated 
in a conversation with Kirk, the American Chargo 
é'affaires, that Soviet troops had “every right to 
occupy the position to the west of Lake Khasan," and 
that “there was no reason why the soldiers should be 
a Again, it is difficult to understand 
how such detailed reports as those which purport to 
be from the Journal of Battle Actions of tha Red 
Army General Staff would be made for the period be- 
tween 22 July and 31 July unless troops of the Red 
Army were in the eiit ye 

15. The Soviet witnesses allege that thera 
were border guards on the hill, but the Soviet avi- 
derce conflicts as to their number. Batarshin 

Ex. 2633, Tr. 22803. 


Ex. 2634, Tr. 22824, 
Er. 753, Tr. 7755- 


tea oste but very important from tho Sovict 
side since ths height dorinates the ratlroed in 
Keroan territory to the west of the Timen River S9 
On 11 July 1938 Soviet troops crossed the 

border and stari?u tine construction of military forti- 
fications on tha rezterr slope of Chengkufang, tarri- 
tory within Manshvekuson territory even under tha 
Russian conterticn. t Trenches and barbed wire ex- 
tending 100 meters beloy the summit ware soon by 
General TANAKA about 15 span and betwean tha 20th 
and the 29th these lines were extendad to three lines 
of barbed-wire entanglements; the witness MIURA, who 
reported to the Foreign Ministry on the 24th, the 
stringing of barbed wire, on 28 July sow with his own 
eyes Soviet troops on the western slope digging 
trenches end driving pikes 63 The Soviet witnesses 
have all denied the construction of any military 
fortifications, and tho presence of Soviat troops 
there other than border guards, prior to the morning 
of 31 July. But there is avidence of tha presenco of 
Such troops not only from tho Japancse sourecs to 

Tr. 22746. 

Tr. 22757. 

Ex. 2621, Tr. 22586, 22758; Ex. 2€47-A, Tr. 22922. 


Ex. 2628, Tr. 22716. 
Ex. 2642, Tr. 22895; 22896; 22898-99. 


in his affidavit and on cross-examination stated 
that there were only 30, and that prior to largə- 
scale fighting on 31 July they were never reinforced, 
even though the concentration of Japanese trocps was 
observed and sorora and though tha Red Arty 
Headouarters was only 20 kilometers (12} miles) 

from Changkufeng. 

Chernopyatko in his affidavit stated that 
there wera only 30 border Rinracee on the hill, but 
on cross-examination said first that there were only 
30, late” that there were rece no reinforcements 
being made even though he observed and reported tha 
concantration of Japanese troops. 

General Grebennik, on the other hand, stated 
that the border guards started with a strength of 
threa men, and were built up to 92 as a result of 
the phservatdense of Japanese troops. Thase included 
the men on Bezumyannaya Hill as well as Zaozernaya 
ui. 

Othar evidence of the presenco of Russian 


field troops on this hill prior to 31 July is the 


87. Tr. 32071, 32094. 32113, 32114. 
88. ex, 3903, Tr. 36451. 


89. Ex. 755, Tr. 7809. 
90. Tr. 32195. 
91. Tr. 32188. 
92. Tr. 38307, 
9 Ex. 3854, Tr. 38296. 
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inference to be drasn from the incredible story told submitted that either the story of the attack by 


by each of the Soviet witnesses that the small body large bodies of Japanese troops is untrue; or there 


of border guards, reinforced by ane infantry pla- must have been substantial bodies of Russian troops 


4 
toon,” arced with only one heavy machine gun end on the hill, well armed and entrenched, and that they 


95 
three ld rence Rng oat eee ne rust have extended their lines and fortifioatians 


od - t : 
trenches, tarbed-wire or any military fortifications, over the western slope of the hilt — for a position 


ON SARs roars ionen Ron Dineo ns eas Rear ata from which the line of fire would be cut off by a 


the alieged attack ty large bodies of Japanese steep crest would have been undefendable. 


96 
troops supported ty artillery. Batarshin estimated 16. Wore important to the charge of conspir- 


97 
a concer.tratian of 600-700 Japanese troops, acy is what happened in Tokyo. The dufendant ITAGAKT 


. 98 A 
Gernapyatke a regirənt of 3000 men, Grebennix a pointed out that the incident unexpactedly broke out 


99 
division af 3800 men. Even after the first skir- when Japan was still engaged in preparing for the 
mish on Zoomer aces) tne onat Map enses e2ceee Hankow operation. |? General HASHT!OTO Gun, then of 


3 Fe t 
Cretennik testified no increasa was made of tre the General Staff, testified thet news of the crossing 


00 
border guards,” and no field troops wera called 


eee and Grebennik testified that trey were 


of the frontier by Soviet troops on 11 July came 


when an important campaign in China was in a crucial 


increased only to 92. In view of the fantastic 


stage and that the Korea Army wag ordered to 
nature of the story of the Soviet witnesses, it is WSU gen ci tence yoni Re er harper 7 


Ex. 756, Tr. 32074. 97. Ex. 756. Tr. 32071. the new commander of the Korea Army on that principle. 


Tr. 32096. 98. Tr. 32163. 


Tr. 32114, 32124, 99. Tr. 38322. General UGAKI, who was then foreign l'inister, testi- 


fied that the object of the Government ard the 


Testimony of Tereshkin, Tr. 7781: 

Testimony of Batarshin. Tr. 32096, 32113, 32114; 
Testinony of Cnernonyatko, Tr, 32188, $ 
7 of Tereshkin, Tr. 7781. prevent the incident from breaking into war. He 


103. Tr. 30304. 105. Tr. 22586-87. 
2088s86. 02 


Poreign Ministry was to preserve the peace and to 


104, Tr. 106. Tr. 23869. 
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17. In Noscov, acting under instructions 


was inferzed ty “ar Minister ITAGAKI that Soviet 
forces had entered the territory of N of the Foreign Winister, the Japanese Ambassador 
tut both he and the Tar Minister were of the opinicn interviewed the People's Commissar for Foreign 


thst no attack should be made upon the Russians," Affairs Litvinov to protest the encroachment upon 


hewever, since it was feared that the Soviet forces KManchukuoan territory by Russian troops, and to 


112 
right take the offersive, the Army rust be areas T demand their withdrawal. Pursuant to these in- 


Gere>al TANAFA's testinony shows that the position 
teren ty the Japares2 forces was defensive, all 


artillery betng held on the Korean side of the border, 


Wiwit no ares of Longer range than 75 millimeter 


struction he stated that since the territory 


occupied helongod to Manchukuo, the Japanese irmy 


by virtue of its obligations to Manchukuo might take 


113. 


measures ensuing from these obligations, He 


stated 1t was not expected that the border shovld be 


Pifits even there. Only infantry with trench mortars 


a AETA CART vuns crossed the river, and all infantry, marked on the tasis of Manchukuoan data alone; but 


» 
jexcept fer fercy border guards arred with light 


“| 


n| 


S river on 27 Juiy. All artillery except 150 milli- 


Sys shcrt-range guns was returned 100 kilometers 


ae Changkufeng, as were all ground troops except 


that tranquility should be restored by return to the 


mactire guns, was withdrawn to the Korean side of status guo ante, bv the evacuation of Soviet troons 


from the territory recently occupied, and the border 
then decided, This Litvinov refused, stating the 


hills (nat just the eastern slopes) belonged to the 
114 
nike regtnent of engineers and one of infantry, on U.S.S.R. Throughout the long record of this inter- 


æ 78 Judy, and did not return until extensive fighting yiem, the view of the Japanese Government is clear, 


j 
n ‘aes on 32 May aA MIURA testified that he was that troops should be withdrawn so as to avoid the 


n Possibility of a clash and to restore tranquility, 


1 
of this order to withdray on 28 July. 
z zaag SE 108. Tr. 23886. 
. 8 9. 112 2 ; 
T. 22759! Ex. 390, Tr. 38850. ae 2613 Tr. 23869; Ex. 2633, Tr. 22803. 
Ex. 24:2, Tr. 22895, as corrected. (The 114. «Bx. 2633) tr. 22803. 
pertinent part has been omitted in the Pia manne ` 
transer.pt. The correction has been requested 
~._O% Feoruary 24, 1948.) _ a, 


that withdrawal of troops should be made precedent to 


settlecent of the border and withait prejudica to 
"\the clains of either party. The potential cause of 
1 

conflict was the presence of the troops; withdraw 


: 
then, then decide the question of the border. 
‘ 
Letters deranding withdrazal and requesting 
3 
4 negotiation at the front‘er were delivered at the 


7 frontier from the Japanese-Nanchukuoan side on two 


1 
_ | occasions tetween 11 July and the 29th. 15 While 


G 


118 
jwfand Tereshkin in his testimony stated that these 


16 117 
Chernopyatko and Batarshin in their affidavits, 


ił | letters threatened the use of force, the testimony on 


i: |cress-exaniration of Batarshin and Chernopyatko con- 
‘s}firmed the text of the letters which a part of 

"tl exhibit 7a indicates contained no such threats. 
U | Grebennik's affidavit likewise indicated that they 


i! 


121 
„contained no such threat. The bearers of one of 


120 


n 
l the letters were -- although carrying a flag of truce -- 


4s 122 
fired cn, but escaped; those delivering the other” 
ly 

| letter, although they also carried a flag of truce, 


at 123 
k Jwore detained; on 15 July a Japenese gendarme named 


“| 
| 119. Ex. 753, p. 5; Ex. 757, p. 1. 
Gs oS 755, pp. 1-2, not žead. 
117. 956. Tr. 32072. 
118. 7798. 
#,) 11°. - 32111, 32174. 
120. stimony of Batarshin. Tr. 32111, 32112. 
> stimory of Chernopyatko, Tr. 32175. 
ze 3854, Tr. 38293. 
0 Ea Wels ib bs 
223.—fx. 755,-p- 24;-Ex e 3854,Tr.-38293 — 
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cenfircea the fact thet he could nch sce where the 


2 
clash broke a 7 te submit that this resulted from 


tro ratrols, not knowing there they vere, stumbling 
on each other in fog. Batarshin testified that his 
sr2ll band of four ren, with 30 more from another 
patrol cf border guards, drove off the 150 Japanese 
troops who attackee 270 but we submit that it is 
otviovs that the withdrawal was to avoid further 


125 
fighting, as stated in tha contemporary report. $ 


127. Ex. 3854, Tr. 38204-295. 
125, Tr. 32124. 


Ex, 2647-A, Tr. 22932. 
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MATSUSHIMA rias shot and elias A contemporary 
account quoted by the vitress HIURA shows that this 
gzendarne was in Manchukuoan tarritory aa The Soviet 
report on so-called "Japanese Provocative Acts íin the 
rea of Lake Khasan" (which was prepared for the 
purposes of this trial) states that he was on 
Russian territory; however, it says that he was on 
the “southern slopes" of the hill, and since the 
line runs from southeast to northwest, we submit 
that if he was on the southern slope he was obviousiy 
nat on Soviet territory. 

18. Fighting broka out on the afternaon 
of 29 July in a manner “hich we submit is typical of 
horder clashes. The contemporary Soviet account 
shows the Soviet border guard detachment reporting a 
tuo-group offensive against a “Na-neme" Hill, two 
“flometers north of Changkufeng (Zaozernaya) and 
another 1000 meters northwest of the hill. A glance 
at the map will show that anything northvest of the 
Zaozernaya Hill is in tanchukuoan territory. The 
account calls it a "skirmish," and adds that "observa- 
tion is made difficult by dense fon. Grebennik 
124, Ex. 3854, Tr. 38291-292; Ex. 753, Tr. 7755. 


125. Ex. 2642, Tr. 22899. 
126. Ex. 753, p. 4, Tr. 32177. 
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Although if the reports of the concentration 
of Japanese troops were true, ami it was intended to 
start a war, there was, eccording to the Soviet 
witnesses, nothing excent 30 to 60 border guards to 
stop the Japanese Army fron marching deep into Soviet 
tunnitanvis E nevertheless, no ground fighting started 
until about midnight on the night of 30-31 July. 
TAMAKA testified that fighting started that night 
becausa the Soviet troops had occunied the foot of a 
hill called Chiang-chun-feng -- not one of the border 
hills but a hill wholly within Manchoukvoan terri- 
tory -- that when he returned on the morning of 
31 July Japanese troops were engaged at the Hoe 
This is confirmed by the sketch map drawn for the 
witness HIURA contemparaneously by staff officer 


sarro. 3? 


I have already referred to the heroic but 
incredible story told by Soviet witnesses of 
defending the hill with 60 border guards and a 
platoon of infantry, without barbed-wire, trenches 

o> furctifications, far six long hours against Japaness 
troops, of “hich they gave estimates varying 

130. Testimony of Batarshin, Tr. 32,123. 

131. gxhibit 2,628 (Tr. 22,915); Exhibit 753-4, 


lark CC). 
132. Exhibit 2,442, 


frox 700 to 3800, supported hy 2 vervy attillery 
barrage. But TANAZA testified thit wnen he returned 
a* 5:00 a.m. on 31 July two Russian tarks had already 
been disebled on the slopes of Chiang-chun-feng Hill, 
and that Russian artillery was firing cz objectives 


to the west of the River Tumen, several hits having 


‘Seer scored on his nen and guns to the west of that 
133 


river. 
It is unnecessary to ovtline the rest of 
the fighting which continued for only 12 nore days. 


A11 three Russien 7itnesses testified that in the 


midst of heavy fighting, in dense fog and in the 


ı no Soviet border guards or field 


dead of night 
134 


troops "ever crossed,the state porder line." 


Batarshin on cross-2xamination testified: 


"He, the border guards, under any circum- 


stances even while waging battles, were categorically 


forbidden to trespass the state border, end under 


eny circunst2nces ~~ and in this case during the 
fienting in the area of Zaozernaya “4411 we were for- 
hidden to violate the state border, and we border 


everds arc forbidden not only from trespassing the 


ibit 3,903 (Tr. 38,851). 
ibe RRE boat Ewnitit 26 (Er. 7,822) ) 
* Eshinlt 755 (Tr. 7,408); Exhibit 3,854 (Tr. 


28,297). 


Sir it Ga rorucrn Koren to @aun crac c 


awi. t offensive aeruirscio.. being refusca by the 
c se, ` : re 
Fupt. © 23,_.°n2 oie, A tih? lizd ta expansion 


ree 
OF thistcy estivity, TANAKA testificd that 


sairplancs ar 20Ni=Franse eznnon rere uscd azcinst 


aio Arai bS BN re ESE interior cf Japenese terri- 


ia. 


tory 12 “ores. Neither sitness vas cross-exa:- 


incd on this Point, =n? their cvidence staads un- 


contrae’ ietc?, 


13. Throuchout tic fighting eiglo.ctic re- 


letin. $ 
o tAas coatinu., an? fron the Japanese side every 


cffort rès. ws to end hostilities. Oa 4 Au,ust, the 
Japoncsc aicbassazor Proposec to the Peaple's Cou.issar 
the in ciate ccssztion of hostilitics, ang stated 

that the Jspsnesc Governnent ras breparce te enbark 


an canercte Ciplonrstic Nnezotzntions, and that even 


| is 
7) Ser the owvict clain to a border Passin, over thc 


is su'.it of the hill, 
I 


it eiè nat have a rizñt to occupy 


yl: 
3, tac entire heizht, He stated thet the i:zortent 


A eas YRS to ccasc fizhtinz 


2: 


2n 


3, then ta 4:eide on the 


Darfcr, zn? he praposer spccifically thet a barder 
4 


couission be appointed to irk tne bor¢er, 


Exhibit 2,620 (tr, 22,58 
Exitht. 21628 (tr. 22'218), 
smhitit 2,535 (Tr, 22/925-8363. 


32,571 


stat2 torder, tut also “en we are corprlled ta use 
cur aris against the trespassers of the horder, ve 
teovld fire sa thit the bullets ca not fall on the 
redohbcring terrdzery.i?? 
Srebsnniy testified to the same effect, but 

vent so far as to admit thet sone wounded scldfers or 


officers tryirg to get to the rear might have crossec 


the line,” and that in some cases shells might have 


exploced on Jananese troops rear the ham He 
went further and testified that special torder guard 
officers who were familiar mith the border were 
detailed as trafic policemen to make sure the “ield 
troops in the course of battle or in pursuit of 
Javanese troons "never crossed the vorderen i aai With 
this hardicap, according to the Russian testinony, 
the Sovint troops "wiped out" a Japanese @ivision! 2? 
when apparently all the Japanese had to do to escape 
annihilation aas to step one foot across the border. 
Regardless of “hether Soviet troops crossed 
or fired across the border, there is testimony 
that they used thcir air powcr. NASEIMOTO, Gun 
testified to borbing at various points in Korea, 
and that the proposal was zade to use the Korea 


He 


+ 22230. 
r.e 32335. 
Fo ope in 
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Ajain on 7 auzest SHIGIMWISU in an Inter- 


view tih Litvinov ation vf hostiii- 


tics èr aurs:tul satt Thi: “#ropasal 


tas refusec, asen taough Litvinov state) that there 


were ne longer any Sapr-cse troops on Savict terri- 
144 
tery. SHIGIMIIZJ piotcstcd against cir boabings 


of placcs fur rericyved fron the scenc of thi incident, 
2nd preopas.¢ that the troops of both.si¢ccs be with- 
fravn a snecifice distance fror the lines thcy were 


then occupying, which : ould rean e factual cessation 

of cilitary a and vould create an oapty 

EE anè that then the prableu of tha bouncary 
night be consicercd by representatives of both Siti 


pce on 10 Ausjust SHIGEAITSU repeated this 
14 
propasel. Litvinov, however, insisted on a 


unilateral vith@saval of Japanese troops for a 
distance of one kilaneter, the Russian traops to 


stay where whey fount theuselvcs at 24 hours on 


Exhibit 2,638 (Tr, 22 d51k). 
Tr. 22,855-856 

Tr. 22,860 

Tr, 22,851 

Ir, 22,860 

uxnibit 2276-4 (ir. 23,906) 


. 


Saa distance frou each other, 


> zus 
0 àuzust Tc s 
I E TE To this the Japanse anbassador 


e 
azricd, though in compliance vith a eirection 


fron the arculin Litvinov later decidcd "not to 
insist on the necessity, for fustice' sake, for 
the Jupanese troops to retreat onc nE 

20. The egreeucnt undcr which hostilitics 
cease" was signed on 10 august, the Japanese and 
Russian troops reoained on the lincs occupice by 
thea rt noan, local tine the llth, and tranquility 


1§2 
rcicned, Tercshkin testifies that after the 


signinz of the ucreesent the troops of both 
sites tithdres, leaving only border-zuzrds pa 
T 

ass, the official Russian ners ezency, reportod 


on 13 August that thc azreenent had been put into 


t 
ffcct ana? that the troops of both sides were at 
l 


This cndeč the inci@cnt, The Japanese tubag: 


is P iD- a 

si or reéi-cine? in 49scor, diplouat rclations | 
ty 

ta uni itcrrupted, ane nezotiationa continued | 
x 
"Nag. Lanibit 21960 ( 

3 C (Tr, 23,908) 

5), Exhibit 22 5 
n 76D (Tr, 23 

Sl. Tr. 23,911 ae 
ayki. Ixnibit 273 (Tr. 22,895) 


5J. Ir. 7,335 
$. Exnible 2641 (Tr. 22,878) 
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Tne testicany cf Gencr-l TANAKA relative to 
tne stritegic importznce of the hill Chengkufeng the 
grasceution repriscnt thus: 

™he dcfensc Litness, jor Gencral TANAKA, 
Ryuciehi (sic), speaking about the Zaozernaya Hill 
confirz<d that: ‘It is 2 very important military 


Tne inportent border railway 


strategic point ena 
$ 157 


.. . a is dircetly beneath the hill. '" 
ficre is his testirony uncdited: 
“Q No, you testifi.d on cross-cxaoination 
thet Cnrnzkufen; dozinat.d the Lake Shesan arca? 
mAs ddi 
"Q Did it dominate the territory ta the yest -- 
in other vords, the terrttary af ore and sancnukuo? 
"i Tc icportont border railrsy, the sorean 
Railicy, is dircetly benecth the hill. Also, the 
hill doninated the Manchukuoan 2nd Karean territory. 
“Q and is it, in your apinion, an inportant 
stratczic point for th. J.S.S.R. if it desircd to 
ittiek Yorean or N-nchuknozn tcrritory’ 
s ET b.Licve it is a very inportant military 
str-tcaic point, bt-cause it vould cnsble thc imcdiate 


cuttin: of the rztlesy. As c mattcr of fact, during 


the actucl fighting the station of Kogi on thc rall- 
157. Suction #4-96 (Tr. 39,331). | 
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betecen him on? the Propte's Coimnissar for the set- 


ting up of a joiat co:.ission -- which, of C A 


saone that thc bordcr vos stiil unsettlee. N3 
statcucnt vas cade that the a:bassxeor vas periona 
Bon rata. No denane. that he be rccalled, no re- 
oucst that he be tried or punishc# vas Care, The 
incident ‘as not referrcd to as a var. SHIGEMITSU 
in fact cxprcssee the cesire of thc Jagancse Gavern- 
i:cnt to rejulate Japencse-Sovict rel:tions by 
friendly neans, ane Litvinov SL a the ccl- 
exige the statcnent by the a::bassador. 

2). wefore Lenvin; the subject of Chansku- 
feni, I wish to point out to the Tribunal, by vay 
of caution yhen it cares to consider such p:rt of 
the evifence on this inci¢cnt as it fcels necessary 
to its “ccision, è nucoer of isstateents an? cis- 
tortions of the evidence fa the prosecution's sui- 
nation af this phase, thilc ather zixevigles coul? 
be a¢fucee, mly those «ast serious in their ten- 


“cney to falsify the aterial poin-s ate nicntioncd 


‘Wert. 


Exhibit 2643 (ir. 22.903); Exhibit 2€44, 
Tr. 2,910); Exhibit 2545, (Tr. 26,910); 
Exhibit 2546, (îr. 22.911). 

exntbit 2443 (Tr. 22,304). 


way rceecived a conecntrited borr:3: of artillery 
fire ty tia coviets ond blon to pitecs, thus dis- 
ruptings aie E 
agein, acncrsl TANAKA is quoted, this ttre his testi- 
mony zivcn on ceross-cxarimtiani 

"at thc obscrvetion post, where I was, an = 
clear day, I vas able to sec CES npr iec 

Fran the record, the following poge: 

"A Cf course, it tust be adoitted tht Vledivos 
tok can be scen fron Changaufinz, but I do nat be- 
licve that Changkufcng hed sny strategie veluc froc 
ermilitsry point of view, because there vere no rall- 
roads or roads in the renr and wes not an appropricte 
tase of ogeration for attnck on Visdivostox, It was 
valucless 2s a basc of aperatian for attack against 
TEL 


In the s2t:e paragraph of the surimntion, 


ther: is this statement: In Noveuber 1936, the Japan- 


esc armed forecs attacsed mn scctor of thc border in 
142 


the Lake Khana arez ncar th Zeozernays Hill. 
Tic uvidenec upon the authority of whiea this stzte- 


nont ts made is 2 bare cffireation taaxcn froe the 


283. Tr. 22,957 
159. Lrg. clit. sugri. nl. 
149, ‘Yr, 22,749. 
MO aloe. ath. SIARA NL, 


so-erllcd Report or Provocative actions of the Japan- 
esc in the Lake Honka arca, “nich 1s not n contcopor- 
-ry account but onc propzrcd for the purfose of tcing 
uscd es evidcnes in this trial. Ye ask the sribunsl 
to tasc judicial notice of the fect, which cen be 
ascertaincd by a glance at any nearby oop, that Lazic 
ehcnts is approximately 339 milcs distant fron 
Zsozcrnaya Hill or Chanykufcn3. 

The prosccutton have sade refcrcnce in their 
Sucmation to the cross-cxamination of the witness 
NIGRA, but jive no reference to a page af tho tron- 


162 
seript. as aiutter of record, this vitncss was 


not eee Tne prosccution have nate a 
vicious an? entirely unfoundce attack on this witness! 
testinony, They contendc thet the sketch-nap attached 
to his :ffivavit sho-s that a clash took place at 
Cranzeufeng on 11 July 1938, and thet he is thus 


164 
contraricte? by nuch othcr evivence, Fro: inspect- 


fon cf the mp in conjunction vith the affidavit, it 


is obvious thrt the date thercon refers to the Saye, 3 
o 


on whieh caastruetion of fortifications cou.enced. 


162, Su:_.stion, sH-104 (ir. 29,346). 

163. fcc Tr. 23,901, where the prostcution "refused" 
ta cross-c2aiinc. 

16¢, Su stian, S-104 (Tr. 39,347) 

165. Soz the nap, sncey to the affidavit, exhibit 


2602 (Tr. 22,897). 


et na tic testifies that they firce "it Soviet 
territory"; he “i¢, hovéver, testify that "Ihis figure 
£12,000 shells) dia aot total -- was not even as tuch 
zs the Savict forces fired in one day," and that the 
J-a.ncse ze at first txa cannon ane then hostilities 
cnted 27, thile the Sovict forces used over 120 are 
22, The Novonhan (Xhaikin Gol) Inci*ent 

arasc, in th. sumer of 1939, out of another disputed 
toun‘ary, this tive betwe-n Manchukuo and the puppet 
monztlizn Peoplc's Republic, The scene was the 

u | barren steppe sone 200 kiloneters southwest of the 

12t city of Hailar in Munchukuo, half a hundred kiloneters 

13| east of a lake, Buir Nor, which is a prowinent topo- 
graphical feature of the area. The question vas 
very sinple, very clear; thcre were no trecties fixing 
boinduries, no encient puninents of title (thc nearest 
i tpproxiueation, cértain old reports of sanchu officials 
cn the like, are so vague cn? conflicting as to be 
of little value) to cstablish thcu, Were the terri- 
tories of the former Chinese provinces of ~anchuria 
| and Monzolia cividee by the Haluha (Khalkin) River, or 
wes there a boundary roughly parallelling the river 


| saria fiftcen to twenty kiloncters farther east? 


>i 171. Tr. 22,746. 
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The prosccution seys lso thet Sarcrn is a consitcrable 
distance fron Lake shusan -- a point an which thcre is 
no ivi: cacc in the recor’ -- aat proceec to abuse 

the witness for testifyiaz thst he saw a rec flaz 
flyin, near the top 3f Changkufenz, cot:paring his 
testineny ith thet of ane of their "quite reliable” 
E "It is deened absolutely incanecivable 
thot the border guards would give thenselves eway by 
toistin; « red flaz" -- bat, of course, the cefense 
testinony, including that of this sane witness in tha 
snue sentence of his effiduvit, ts that they rerc 
diving theusclvcs uvcy by openly coistructin: forti- 
fications. 

Lastly of these exaouples, the prosecution 
heve referred to Generel TaaK's testinony that by 
the end of the hostilities ct Chanzkufeng the oes 
of Jnpancse troops totallec aroun: 10,000 or Roper ? 
Tùty feil to puote his testinony on rc-exanination 
tart the Soviet sic nad three infantry cavi SE t 
one cavalry division and a brigade of artillery, 
rperoxdiuating 30,000 nea in Shs Tncy gquote the 
szat witness as saying that "the Japanesc ertillery 
firce at the Savict territory 12,000 shells." Hc 
166. Suw- tion, $i-105 (Tr. 39,343) 

167. Sut: tion. 84-106 (Tr. 39,651) 


160. Tr. 22 756 163. Tr. 22,753 
170. Swantion, $H-106 (tr. 39,852). 
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There erc tro conc. ivsbi «sys of treeting az 
tnis border muestian. Onc youl? be to marshal prc- 
ciscly one in četa4l the cvidcnce (of rhich there is 

13 dearth) supzarting the =1nrchusuoan-Japanese con- 
tention that the border vas the dzluha River; to 
“isniss contenptususly os h:vin; been A 
as biins “absolutely ao naturally, not 
Provin; miythins® A such əf the ps and other 
tvidcnee produced by the prosecution as docs support 
the Monjalian-faviet contention thet the borécr lay 
ata AEN th: river; shile ¢iscissin, as 
“crroncous" ‘ary Japsnesc 2p supporting the prosc- 
cution position, This approach rouli entail advancing 
the asscrtion that the USSR had (on behalf of the 
“dongolian Peapic's Republic) annexe¢ the territory 
in dispute by chenging the boundary frou that cor- 
Feetly showa on its Red Aray map of 1933 to one cor- 
Té€sponeing to the subsequent Soviet clain on its 
latur taps; to pounce glecfully on the inadvertent 
admission by the Sovict proasccutor hii:self that 
"uongolian tcrritory is to the rcst, your Honor; 
Manchurian territory is to the east of that ee 
172. aeir o e (ir. 23,837); Suation, 
173. Sucz.-tion, 2H-i04 (Tr. 39,348) 


174. Suwatior, F4-114 (Tr. 39,843) 
175. MAG 176. Tr. 22,627 
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“CT TUIThorcts Lopiuaue re=s89Nay- fro= the praise 


that the "ion alinn Pcople's Republic" an? the f:.pertal- 


(stle Bovi-.t Union violated the firi:ly-establishcd 
state bounrfary af ~rachukua vith agzrcssiv3 intent. 
durt this is searecly necéess: ry for purposes af this 
cire. 

I ařapt instez¢ the alternitive caurse, ‘The 
evidcoce neci bo unzlyzed far cnow,h only to illus- 
trate sc subiitssions, that the Nodonh=n boundary 

i befarés 154) 1-9 an’ is icpassible of “firite ascer- 


jtzinuent; tzt each sice in the controversy of 1939 
n 


7 aaple graun’s for bona fire cntcrtrinaent of its 
| petaton conecrnin; the location or. that boundary, and 
i tint there fs n2 reason to 3¢l eve that eithir aj- 
wy? mee’ its cliic in bad fritn; an% that aa 2 result 

as [f efforts by the uilitary forces to take effective, 
17b" oceupstian or “user" of the dispute? territory, the 
14 jzantentions 3f riich they cansizerce thecselves tne 
 cuamicns, there care about the clash of earns vith 


Mj ich we are concerned. 


au 23. On the ¢ozens of zaps introzuce? into evi- 


oa re sh ll, then, s y only enou h to esta clear 
3 
> 


ar aub.:ission thit in tie prc-louonhan days no 
21 

pee “Mats whore the state baunt-ry in that ares ros 
Dd: 

jn that it is ispasaible for this Tribunel ti a- 
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ya aren cf tie -orle shies no forci.ncr ever visit- 


sf ea’ of thien feu ha? hear’ the none. Their sps 
cre pleinly hearsay, elvast cert-inly brse7 upon 
fusrsay, 227 uttcrly fail to affcr anything of 
weluc ta th. aribunel, That na one ence vhere the 
dounary wis is i.t suite clear by the. fact that 
focutenats aticinating fro- each of the three count- 
rics vost intereste in the erca jive both vir- 
sions of the boun‘ary ¢isoute. Frou the side of 
Caina, the suzerrin of the entire nret until 1931 
en? of oncenalf af it until 1945, we have on the 

az) Jrasecution i'e the 1919 Pn the inspector- 

Bi General of ‘asts in Pexinz, which shova a bound- 

ul ary substantially th=t cantcnés* for by the Saovist 

n] 34 wonsalian sire; vhcreas the books, Jiatory of 
Nears iic Life jn son alin, by Chang Au end T 
anonynous Halonbzir of a century later (1929) 
contzin, bath in thcir text en’ in the mops at- 
tached ta then, the evitance that the Aaluha ‘iver 
Vea the boundary, Fron Yapancse sources, the Jagan- 


150 
eat atncral Staff 1:100,000 «cp of Obolo leo 


Exhibit 763 (.r. 7341) 
Exhibit 2651 (Tr. 22,999) 
Ixaibit 2652 (Tr, 21,999) 
Ixhibit 3156 (Tr. 23,963) 
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mIRE It. Tt rest, CA ETA Presse Properiy sty 


that until very recent yoers there ‘as no boun?Zary 
in that ares; until “anchukua atteined iniepenc- 
enec in 1921, both it an Outer »ongalia were prov- 
inces -- mere o¢ninistrotive Aivisions -- of China; 
the lan’ in that area is worthless, es vell as un- 
inhcbitc’, ant oven sftex the catablishoont of Kan- 
chukua it unttered little or not at 211 therc the 
bouyvsry was. The cartoyzraphers of the world hed, 
in preparing ups of that little-known rasion of 
Asia, had to-oske the best of a bat job end to put 
the line wherever any evidence avnilable to then 
suzzestad that it nicht possibly be. cvidently 
there vere, nong the sources upon which these car- 
togrephera drer, two schools of thought: the one 
which conaidere¢ the boundary to be that provided 
jby neture in the forn of the xh-lin or #nluha 
iver; the other which froo some source hed got the 
izen that it awung soce @¢ist=nce eastwer¢. It is 
potcatly ecbsurc to offer aa having any evitenticry 
velue for this ayestion inps published in Lom'on, 
in 1927, or in Gotha in 1905, or Oslo in 1937. The 
fu.,i;cestion th-t such maps h:ve probative vilue car- 
[rica vith it the fupliertion th-t those cartoZraph- 


jes Of the Test hat sate a study af a bounsary in 


-f 1935 ane the 11109,990 :: 
esc wruy Lent Curves Depirtaant in 1937 shor 
the — aye onan. Ale boundary gs the Haluha 
River, while a an i e-znatin? froz the svantun5 
Govern‘nnt-Genernot in 1934 shm:s the boundary sore- 
tht ta the enst of the river. Acong ve cvidvnce 
of Sussian srizin ve finu the 1935 a 3 of the 
Departnent of t.Alitary Topography of the Rid aray, 
Placing the bouncary cast of thc rivcr, while 

sg published by the sane departucnt of the Ret 
Aray in 1933 on the b:sis of an 1884 wap of the 
Ingerial arny confirms the Jayencec contention can- 
cerning th: location of the boundary. 

24, A voricty of consents night be offero? 
on the plethora of saps in evidence. It oight be 
painted out that the Kvantunz Governnent-Generel 
is £ body of very linitec jurisdiction, having na 
euthority over ceny affairs in “2nchukua but bein; 
confined to the business of the Kwantung Lezaec 
‘crritory, an thercforé a total strcnjer to this 
bountary question; its naps of Manchurian boracr- 
181. Exiibit 2653 (Ir. 23,000) 

192, ixhibit 7644, first nay (Tr. 7861) 


133. Exhibit 2714 (Tr. 23,648) 
13%. iehibit 2713 (Tr, 23,844) 


relions nave the v2luc of tourists’ suites. It 


5 Eqvict ease, of the clevca maps *tbatie 
might be rear’ that whercas the Red arty General whieh serve’ cs materials for revisioa (they arc 
Stsff o71itce’ >s late as 1933 the correctness of etate, by the vey, to have bern "aveileble in th: 
the bountery cluine by s“anchuuo, no Japrznesc uap Secrets Ree, at least arc of later ante 


in asrce=.nt with the Sovict contention exuaznatcs 


taza the 0p BEET rhile of trose of earlier @2-¢ 
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from 2 sousec of couprrable Cijnity -- t 
P: y rather, those at least thres shot: the bounesry to be, aot 
Maps are publishes by private publishers in Taiyo z 
. i where Lt rzs ploce? on the reviset map but, coaut 
tù: provi^ciil sovernent in Xwantunz, private x 
Nocomhan, ~t the sa..e placc that it stoo” on tac 
tn* unino.n associztions, ent the like. Attention $ i 
“crrancaus" tcp placin., it an the Arluhe River. ila 
iA int be called to the intercstinz situation prc- 
lention is of course iste of shat .2ps confirsin, 
s.nece by the Soviet General Steff uaps which 
: the "crroncous" ap the archives cay have “islorsc’. 
?7isastrously for the prosecution, conecce (fron th 
worcover, as avs becn poinrce out, this “erroncous 
1884 to 1933, scexinzly) the -inluha River as the a 
boun’ary urs cltcre* by the year 1935; four of 
‘cun“ary -- until in the ycar following it tas for 
185 th. "neterials" use in the revision of 1934 tere 
s2. é reason thousht cesirable to chanve it -- 
pubkishe¢ in 1935 or later ycors. What rensin arë 
| im? the acusin> attenpt to explain it away. The ex- 
z nu: ber of naas fro. popular atlases of a type 
n Planztion, consisting of a lon; arzu.:ent which in 
n! vhich the defense 71A not think fit to proluce is 
| Essence says, unconvincingly, "it vzs a cistake," 
cvi7once. 
h s zttachcd to it 2 larje nuber of naps which, 
i X an' still, ong or tro points. By = curious 
s saic, servcc as the basis for investis n 
ganio rcasonin:, the prosceution say that the fect that 
“ft-r the crror was iscovercd zn? for correction 
136 the Japanese Governcent, or aray, or a Japancs< af- 
in subseou-:nt ccitions. Unhappily for the s 
ficial or sole ler, ‘2s in posscssion af or hae sccn 


187. I^., suppleicnts 3, 4, 5, 1°, 14, 15 sat 16. 
Eynibit 2714 (Tr, 23,843) 139) Tak supple.cnts 3, 9ecnt 10. Pte baum ary on 
Exiibit 3355 (Tr. 33,345) cach of tacse joins the River los ncarly 2s can b 
Jutgc*) in the tu ciate vicinity of Nonosnan Bar]. 
= 3 153. zxnibit 2714 (Tr. 23,¢43). 


> aaaaŘŘŮŘŘŮŘŘŮĖŮŘ—— 
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sone sort of Lay bearin., a ~anchuria-nonzalia bor- shovs the borZer 2s ugrz.d therein (the border wes 


der carrcspon*in,, to the Soviet claim he is inso fixer by this scrce:.ent of Anbrssi'or TOGO ond Gon- 


fact? et č . < 
acto convicted of passession of cullty knorležje .iss-r Molotov, instructe* ty their Governments 


if he ever after suppartcd the Japanese contention. nat, of cours, 2s state! by the prosecution, 


zy this rizsonin;, of course, the Soviet Union by the Barier Demarcation Co:zission, ‘hich was only 


roul*-have only to publish a Red Arny General Staff estzblisic’ by the ajreczent itsclf). Tie prasce- 


s3 shovin, North China part of the Soviet Union, cution procucc’ e map purportin; t3 be a “photo- 


an it voul’ be cri:inel in any Ciinese to resist static capy" of the T0GO-Molotov azrce=ent mop, 


clolo. A Japanese official cust, then, accept whieh, havever, vein; of a “iffercnt seole, b.iny 


the bordécr shorn on a uap of China published by the itsvif in color, an* havin, 4iffercat place nanes 


Ossa Publishing Coupany of soverhere in preference an it, vas obvicusly not = photostatic copy of any- 


to one cozpiled by the Isperizl Geocetic Survey on thing nor cny ‘tine of copy of the TOUO-Malotov nap. 


the basis of Russian naps of the sara territory. This usp bore n purported lezen? “escribin, as “the 


but lct it not be forgot that any Soviet officiel borer before June 1940" vhat was actually the 


"ho cver sav ths Red sruoy's 1933 uap with fronticr clzin of the Sovict Union concernin; that border 
192 


ca thc river, as contenfed for by Japon, is peroan- before 1940. After lon; xecpin; up the pre- 


cently prohibited rroa cisputing its correctness -an tuasc, sh. prosecution abancanee the claise? lesene 


pain of critinal prosecution, as bein: any part of the original map lan” therefore 


Tvo obvious instsnces of other map questions zn ae.ission by Japan that the Soviet elatiu ha^ been 


shalt be :.catione’. One is the questian of tac correct) as well as the cloim tht the wag bas a 


Mop sttached to the TOGO-Nolotov Agrecucnt puting copy Cee ae An cxact duplicacc of the 
an cnd ta the Novanhan fisntini, which -ocunent 
191. Sur. tion -121 (Tr. 37,870) 


Eal 
199. Cxiibits 3,156-23,156-D (Tr. 28,263) ee inhibit 767. (Tr. ZARA 
. Tr. 23,133-38. 


hee Sa E 


originel nap (or at all events chit vas officially Aza of the Japanese participants tht they rere 
furnishes by the Soviet Foreign Office to the Jzpan- fichting in an unjust cause, hence were wajing a 
cac Gavernant as an exact cuplicate) was intro- ar of viaression, There as saue force in this 
fuceé into avivense, i eas Lager a photostatic larsu.ent, until it cane out that the sketch vas one 
copy of the 1nitialct orizinal, thich proved lof Soviet provenance, captured by the Japanese ani 
nothin: me or additional. The clain of the USSR by then in their turn reproduced for distribution 
wis its clala, an? rennined so; the agreed border to the troops. The dcnonstraticn, which was cou- 
was thenceforth the border. The obvious cxplana- plete, that this vzs not a Japanese tap, but bore 
tion for the fact that the agreed border substan- e closc rése:blance to Soviet General Staff ..aps, 


209 
tially cainci*ed cith (but ras not “in full conforo- need nat be rcocated here. 
196 


ity cith" a cwcparc the naps, and see the testi- 25. Aside fron unps, there is onc ather type 
197 


mony of OTA ) the Soviet a a has been suf- of evidence to be considered zs bearing on the fron- 

fiecicntly touched upon above. ticr question, ‘The prosecution praduce? tuo wit- 
Lestly, tha prosecution produced a aseteh-onp nesses to testify thot evcn before the Nofionhan 

alleqcd to heve been cepturcd, during the Nononhan Incident the bordcr ros marked, on the line at a ĉis- 

fizhting, by Sovict forces frau a neober of the Japan- tance fron the river, by sbos ane borter-ucrkcrs. 

ese Yanogate eae This sketch shaved the bound- The defense produced in onawer tvo who testifier 

ary of the area then beinz fought over in accart~ to the absence of those narters. ‘ihe cefense vit- 


ance 1ith the Soviet contention, thich is con- nesses werc not crass-éxa.ined; toose af the prast- 


tenécd to be conclusive proof of the guilty knowl- cution tere, en contradicte¢ exch other in a nus- 


ber of points, costly sarll 2n of the type which 
Exhtbit 2660 (Tr. 23,117) 


Exhibit 2652 (Tr. 35,973) often sujgcst the oucstion rhcther they have occn 
fuszation, BH-121 (Tr. 39,870) 

Tr. 23,101 

Supra È 10, 

Exhibit 766-A l-r. 22,636) 200. Testizsony of HASHIMOTO (Tr. 23,663-70). 


eni the Konzalian Chogdan. It is interesting to 
bricflvy to the testirony of the ¢cfcasc ritnesses 
nite that for saue resson tiis evidence, of such 
YANO, Mitsuji rho visited the ares in 1936 an* 
35) sn 3bviously vital nrture on the oucstion af resson- 
1939 174 ZIKOI, Tadanichi, shose tour rzs wade 
202 sibility for borecr violation, ras produced by the 
in 1938. YaNO, incidentally, on his tour af in- 
proscection only at the rcbuttol sta,e; nothin, in 
speetian of the area in the cuturn of 1938 went up 
the casec in chicf bore upan this ouestion in any 
the cast bone of the river, throuzh the Noconhsan 
vay. At any rote, the tao prosecution witnesses’ 
sre-, vithout miestation by the wongslian guards 
A 2 rae testimony crancernin; the carked boundary is a lit- 
tad cept the other bank, an¢ rithout sccing a Lon- 
ree g R z tle difficult tə pceeat, in vici not only of the 
galicm ta the esst of the river. Both of thcse tit- 
strange tardiness vith thich it co. es but also of 
nesses testifie? that the borfer-cerk 
eS z ea OPA AR S E E E nunerous contradictions of these witnesses inter 
im. tever on the cllege? manchuria-songolia border 
fA i i eons se na Fell os by other prosecution witnesses 2nd 
several ‘ilozeters east of the Haluha River; cach 203 
Pe a mea ho CREE CLES CE eocunents. In oesareance with the spproach 
hevin; =a4 A - 
wins) Sate onako ac ELAn oL A TEPL ESEDESSINE sec which we have alopted to these borcer incidenis, I 
tion of this area, using ficl¢ glosses an“ in zcn- 
x > BOE refrain fron undertakin-: any exjositian of these 
2l obtal 3 t na 
ercryabtainin- engoxccndud sy go cechcs. coun ty contradictions an? inconsistencics, rhich do exist 
sup ts by his te t G the 
supports by s stinony the conclusion thst erc 1n cousifernble nuchers, contenting uysclf with 
eriste4 in thi h b -Ori AFE s 
ý 2 pei RRE orner onre ECE cnnsiderinz only thcir testinony on the borer- 
testifice by the prosccutisn vitness to hzve .rked ie epee a 
the E t- nee D i i. Estcb-, 
EEEE ONS VERRIER Gia eG Ee “ah Ce Chogdan says thot the border is xarxes by 
li the cxistcnes of a carked bor.’a th ccu- 
A Saa z SE na! Erproseck alos, with poles in ccrtein places; the obos cre 
ti 4ucc4 tvo witnessé Byz 
SOE rue a) BOSSE) SORE oie aret made of carth or stone with poles an top of thea 
204 
also. In addition, “in certain places where 


201. Exhibit 2650 (Tr, 22,993 ond 33,353) 
202. Exhibit 3905 (tr. 3a'3s2) i 


262. Sct, e.g., the tertinnny of Cha ‘ean anr. Bykov an 
the bezinnin; 3f the fivhting at Noconhan, 
294, Tr. 33,554-55. 


oricntstion ics Zifricult in Acter inin2 

er, thirc verc pales vnich facilitated aricntation 
ss ta the lacttionn af ths For eni these verc the 
only iicracrs bctrccn obos. o5 The sitncess Bykov 
tcstific: that the barter vas morse? by obs 9 to 
12 tiloxcters apart, vith border ronuncnts betrcca 
abas; these wonuicnts bein; woxtcn posts 


alatas be:rin, inscriptious in Monzolian. These 


bor“cr "anu ents, s:t up the cntire length of the 


borir fro 1 to 1l} žilcocters apart, tere fraa 
07 


2f tə 2 neters in nicht. Choz4an zenice that 
there ver. Boan’ary Lonu:cnts on the entire len.th 
of the boreer, repeatin, that tac males" stood 
only at "separate places where it vzs “*ifficult 
to deterainc there the borcerline E N yad 
thit there rere poles on top of the sbos. there 
Aykov ha? hv on his border conments platcs bcar- 
inz inscriptions in Mon. olisn, Crogdain has his 
poles merely nabere? clasa in ~2nzalisa, except 
for those on tap of obs, which +17 benr ee 
tions, “Tac Mongolian Peoplc's Republic." 

295. Tr. 33,559-56 

zor. 3,393 

217. č 

238. 

209. 


FIE MOGa SESS aa 


The Tribunzl :.ct, bursuznt to reevss, Ct 1330. 


AUARSHAL OF TH COURT: The Interne tionrl 
Silit ry Tritun: l for the For .sst is nav resuccd. 
Ta P9 SIDI‘T: Hs jor Furncss. 


HA. FUR SS: Periusgpsa it will suffiec without 


pursi inf further this nettir of contrsdictions, hovcver, 


tò crll ettcntion to 7 fer othtr peculisritics in the 
testi:.ony of these two witnesses. In coon vith eli 
other Sovi.t witnesscs who tuestificd conccrning cithcr 
th Chanrkuf.nc or th: No.onhen Incident they were 
pilline ta t:ke their orth to it thrt not cven dur- 
ins tar; hottest brttlcs in thcse incidents which 
fecordine to thcir om eccounts e-llid into cxploy- 
mrt theustnds end thousands of con, tenks cnd cir- 
er: ft -- never ció Sovict or Moncolirn soldicr set 
foot icross th Mancnoricn aE Bykov :di:ittcd 
th-t th front was 55 to 70 kilo-ctcrs trace 
thit fro: tinc to tine nicht firhtine occurrcd 
noverth: less he sverrs thot ncithrr the "northern 
ercup of troops . . . actflinkine the Jiprrese on 
tho rist," mor "the south rn crous of forecs which 
212 T.sti.ony of Bykov (Tr. 38382-4) ¿nd Chogd:n 

(Tr. 30571-2] 


213.¢r. 30,380 
21: tr. 38.381 


Chogdan says that there vere “approxicately mare than 
10" of thase poles, press "Placed only in some 
¿laces betv:een the obos." Since the length of bound- 
ary \hich these ritnesses vere describing (fron 
Nomorhan Burd Obo to Era Ulyn ve ot is, as shown by 
@cnsurenent on the maps in avidence, approximately 
45 to 50 kilometers, witness Chogdan's poles would be 
sone 3 to ¢} kilometers apert if we may assume that 
“aoproxiuately ocre than 10"means from 10 to 15. 

THE PRESIDENT: Ve will a-journ until half- 
past one. 

(‘hereupon, at 1200, a recess 


tas taken.) 


210. Tr. 38,557; 
211. Tr. 38,554. 


outfl'nkcd th J: prncse fro: th. south" cver violrtcd 
the border -- "neither the northcrn nor thc southern 
groves vir tresp. ssid th oer Pri sumably 
he is ¿n ommiprcscnt “iitncss. ie did, however, so far 
fore.t himsc)f£ as żo admit th:t Sovict air forecs 
"bombed :rtillcry rositions .n¢ divisionc] cusps,” 
which arcsux bly they could oot h ve dore whilc 
remaining on the Mongolian siċc of thc verde 
Chagdan cocs nat permit cvin airer/ît to “viol-tc the 
border linc," but restricts th: to "fightine the 
Japrncsc Elre Fete Yc : lso rust h ve been rift.d 
with nicht-vision :né the freulty of ubiquity, for 
ho is sblo to swecr, r ferrinr to the tionrolirn :né 
fovict soldicrs, th.t "not £ single tiie did thcy 
cross the st:te border linc. Thcy wcre on their 
territory during the firhtine ¿s mcll ss bcforc the 
ae In the lirht of this tcstiaony the 
Tribun-l c:n re-dily saseertin the Gepree of crdi- 
tility to be cllowd to those witncescs' testinany 
on the ‘rttcr of stether the Monrolicn border ws 
marzed in the Nomonhan arc: bcforc the fightinre in 
1633. 

Ae: tr. 361381 


217. Tr. 38,571 
Pe et os THA Syed 


42,779 


to who: did the territory bcetucc 5 rlr 
It is subiittcd tht teirc is iiile evidence y a ee 


ind linc 15-20 kilotters c-st we He Lube 
ta justify th: findins tht the Holuhi Rivir ws in iene ieee "320 


bclone, to s:nchurir or oncoli: im 
f-ct tm bound-ry, th t the Joprncse conecrnid ictid z } 4 PMA FOP 
Th t urs, -s his slucvs Yeer sclf- 

an the bors fide tclicf tht the H7 luh River urs the ? SRS e ERe 


bound rv; or tht in truth no ani knew where the until now, preciscly the issuc: Where urs the bound ry* 


Counsel hrs, by this 1: ` a 
tana- ry ws -- chich list is sufficicnt to dispose roy a lose inta con'on scrac, betrrycd 


his position :s strtcd 11 the = 
pf the issue in this tris. P Sovi:t counts of thc 


Incictrent; h. hrs .lso‘betriy.d g os 
26. It ws in this st: tc of the bound: ry, i y.d his citncsses who 


a> c r, fully :y rkcd Č $ 
thn, thet tic Boconhrn Incidcnt occurred. The rros- y cd his borecr for hiz, with woodcn 


utkers ins triel - zatz A 
ccution in sui ins ua hrv. unloosed nuch prssign ind S ielcss country, 1-14 kilom ters : oirt 


(or 4), soc netcra i a 
ro sonin“, of : sort, with the “iz of ¢stzsblishine nl 1 a in hcieht, “ith inscription ar 


tee decidurt fs cn igrressive utr. is hré been ncn- 12 only nuxr:1s in Monrolirn. Whcn wc cos to considcr 
a imeidunt fs in ici e aa O 5 


the dreident -rs not trestcd et the ti igjno: th fichting co_cnesd, the ividence is hopzlcssly 

a the ir : abe p 

14 jeconf z 4 T a 

¿s wr, by cithir side; but this tnrory now tdvrnecd conflicting, In vicw of :11 the circuczatencca 
ithet it wz IPTS oc 

is of much sore reecnt orizin tarn thrt. No lonrcr wcs ovir whrt so fir zs cen be told ws rn 

hone stly-disputcd isswc of fret, tht neither perty 


tec thn § Junc of l:st ye:r, 1947, the Sovict pros- fs 


anifcatcd cny ‘gers ic 
zeutor in eross-i:x rinin- : dcfensc ‘itncss uss still y tgercssive intent towrd the other, 


iz 


tht th- incidcnt x z h 
¿etin? on the ‘ssurption th t the Lononh’n incidcnt nA s scttled fne ctsposce of 


uierbly -- I hive no rtteu 
Luis © borer incident, risin; out of 7 dispute over on y intention af -ttcuptine to 


i i econcil: or cuplrin it. Evcrythine vsints to the 
tac loc: tion of t.c bounc: ry: a 


orab: bility th:t ind : : 
ang Witncss, do v3- not confirs: th't the :xin ti y ivicu la, o'trols, ocrh:os Irrgcr 


inites of both tons ing AY r 7 
issu involwd i the Iov.onh-n conflict w s cs follows: nk = eolizn ind iE nehuritn sides hrd 


-t oom tice or -noth. . e z 
itore dic th border p ss, ‘long th H:luh' River it- 2i a noth.r, “t my rete fron the upring 
z 2f 1939, penctr:tcd inta the cisrutea few hundr.d 


sclf or to the c'st of the river? In othir vorcs, \ 
226. Tr. 23,681 


212. fupre, § 4. 


42,761 


221. rodea LT ea as z > —— 
squire kilic: t rs of visti: nd e at first oarhoas lies i Hal aca cage id Mil De 


suck sorties serc ignorce; bath sidis, 2¢rh'<s bico- Syao ee ee ten eked ore ee 
ir nervous aver uh t sry h ve buch EEE zurc unit. Th: fighting ‘ro: thcn until 12 Secate ber, 
s.nsitive coint, incrc-sed thuir PAA Ea ihe thin it sis susene is 7 resvlt of th- trrec zrr:nęcd 


: f ER a hiss TOGO = ` 
a34 dreid.ne strick s sork. Ifje¥ch sicc us in Loscoy M tucen a bi ss'dor TOGO sre Co..issrr 


EP sfolotov:. “Gi ¢ lorire :t ti»: into 
Gi furdind th t scetor of l-nd blivin- itself to hive olotov;., wis spor C, @¢cvclotire :t ts in 
z l rye -sc lc hostilitics, then :giin susidinz, Fra: 
the sowcrcienty ovir it, chat odds iho fircd the first ó z ra 4 
-t $ the fret of its lerroe nctle ‘t tics, tie rosccutisn 
saot ts arəsicution .videnee (it is r sclf-scrvinr 
j s? chow tortire at -reressive intcnt of Jrpcn. Onc 
gocuzccnt of the Ad Lry Geners1 Stiff, prep: rcd for ` ; 
c:n understind this vicipsint only unon the rfssu`p- 
use in those procuainzs, or "the provoc: tivi p 4 p 

isn th the 100,0CC cv su-ltics which the Soviet 
ithek of the J:p-nese“) is thrt on 14 iky 1939 ct x i : 5 

forces clri. to h vc izflictcè fell victi-s to the 
OvOC hours J: prmisc fne P-r-vts to the strength of = $ =; 

“AE 2 i xc of 150-200 zcn of 
oa oati the fronti r" ind zdv:necd to ts i. luh naie ty onec sates eee) coe cnt 4 
r 22) the ".'onrolitn Pcoplc's 2erublic" 7th Border-Gutrà 
Ziwir . (Chocden im put it rt c&co 4 i i ame 
z ri -- ninr reinforce:ent by cithcr the 
of 11 iy). Firb ps; -ng ncrhros for the rerson roi Set Jei Mi 

225 wonrolis rice i ict clly would hrv: c'n- 

-isin by ¢.fonse witnesses HES.IvOTO, Gun. . -d ELIA SES IO SE IC RIL ETD AA y 

226 itutcd :Frrcssin in thcir owr vicw, If it plcozse 
+270RI, T:-shiro , the for:cr c icf of op.r:tions Shabu bc SP ECee ony G 
; tac g it, lct it be seid: lirge- 
scetion af thi J aines. Lray Gencers) Strff, the litter tac prosccution to he r it, c z 
is iliti à loncd, there wre ny J: u7nesc 
Per’ tions offices r of the burntune 2r. Y, hoth uniquely scele hostilitics developed, or 
wna tir z su; ltic rng the Sovict forces 
plec ta hve known th f cts. Their t.stirony is nå Urnchoukuorn e: su 5, 
og won tne verdict, Bvt let thc Tribun:1 cccicc, if it 
ao drui ant thee Jeprnese retion wis trken on 14 icy, 
-rZ - fccl thet it ern or necd, the cet: ils of the firhting; 
ra -s č result of tn crossing of the jicluhe River 


221. Lrhitits 766 (Tr. 7846).cnd 2686 , t’ 
Gor. 23,679, this iter not reve, 


> 


2 
I hive no crwecrn vith the . As reference for usc 
2 


xhivit 746, (Tr. <t 7,846). gi 
EIDE E 
cums ws 


es the cecision be uncirtrken, it sy be pointe out 
| 
i 


only th t the ¢cfense :Atncsscs “n i11 ticse cvttirs 

— = sso ar Iso th. 
testino.y of 3risu Pips: 
(7.23030) to th: s~: cff.ct. 


42,782 


Were eross-cx’_in.d, usu-lly vith : vicu sinnly to 
h:vine th.: dcny the sugrcstion, vut in v rims forcs, 


ta t the Sovict-spensored border could te the only 


truc boun¢-ry; th t their testinony is now disposed | 


of ty the creuncnt -- pontificrtion I shold hive name <=- 


th t they "the sclvcs should hzve been in the cack" 
(t ds on thi ground thrt thcy g:ve t:stdi::ony for the 
defense). all J:orncse witncsscs -~ the kind niturrlly 
twril:dle to rive the J:nrnesc version of r barder 
ineident -- rre AAS but the acd Lry 
Gencr:1 St-ff offiecrs, conpilinge reports, fro: whrt 


cits we know not, but with the plrin purpose of ohtsin-| 


az corviction bcfore this Tribunrl, fre presuvied ss | 
doprrtirl zs justice itself. It vill suffice to | 
Fepe:t thit, whil. the defense witnceascs wore cross- 
exi cincé, cith nothine develonocd worthy, so it scci:s, 
af trzuccnt, the defense hrs hro opnortunity to cross- 
tr tinc -- with the resilts sketched cbove -- only to 


of the frosceution's witnesses rm: nont of tix. co. 
Eilers of docvz nts or the provoe:tive i:etions of the 


J:srncsc forecs. 
27. The :o.onhrn Incident, however it rzy 

hive st:rted, wos indisputrbly cnded by in cerce:cnt 

neroti-ted in Noscoy between 47bess-dor TOCO rnd 

227. Su xtion, § 4-122 (Tr. 39,871) 

228. Ad. $:!-123 (Tr. 35,873). 


42,754 
E Mehukua:n viol-tic of it; n terrlly anbess:dor = 
TOGO st:tcd th: t :cecrding t^ his infor. tion the 
terat: ry s on the H:luh? River, .nd tht in crossin> 
it Soncoli:n forecs hd co'isitt:d <n invesion of 
L nehuluo:n territory. £o frer ra inpe-rs fron the 
cviccrec, meithcr Coz:issir nor £d: ss'cor hed cvcr 
Person liy inspcetcd the Nozonhin eres, :na it fis only 
in the arcin: ry cærsc thit thcy rcoertcd zsa nresuu bly 
tree the cliits of thcir risocetivc sovern=cnts. 

In the enc tac fighting ecesed, obcdicntly 
torn ‘ercee. cnt which includcd orovision for ccssr- 
ticr of hostilitics :nd for csteblishunt of the 
borecr co . ission. Co-siss:r ‘iolotov hic insistcd 
thet Jrorcn shovld reeo-nizc, in eoneludine the trrec 
fcrécenent, thiet tse Line contcrdcd for by the fovict- 
Jon-olirn sicc Wd tecn th bore.r srior to 1 sey; 
but this cc ond ws fee Eren:t, therc- 
farc, tht t cre y.s na chorei or cecusstion ct the 
tia by cith.r perty tht wr, cgrressive or othcrsisc, 
‘va in propr.ss; wir wis not in fret in -rorress: inc 
th. Cisretcd-borecr incident of ninc yc. rs zgo ernnot 
ny- ty ny lepircrocin be t tzŁżornhoscd into : wr 

; of teer: ssion. 


28. It rowtns to xntion sow other 


233. Je. (Tr. 23,098). 


42,783 
Farcizn Co.:issir “alotov. as his teen rer: rkcd 


ierlicr, nor.: l civlotie rol-tians herd cone on un- 
inturruptcd ¢urine the inciécnt; in fret, the guestion 
of scttlins the cisnutz¢ bound: riis uhteh prve rise 
to such inciccrts wis first reisca by the izb: sacdor 
in the course of ncgotirtions on cnother 7 econ, 
Th. Sovict :uthoritics five r corci. 1 response to 

the ¢ ch: ss‘¢or's sussestions not only of s:ttling 

the ineie:nt, but -a well of :arkine the Sovict- 

si nchoukvo cne .onroli:-2! nchoukuo bound: rics nd of 
estcblishinr - cou ission for th. solution of bordcr 
Oran Bitwecen 22 Aufust im. 15 Septecrber 
‘there were four TOGO-“olotow :cctings; there is no 
¡record thrt the Sovict ;uthoritics cvcr mentioned the 
„ora "urr", but there is the rceord of thcir st-tinre 
th: t tha écsireeé to solve the “incident" through 
eileen Thc Sovict uthoritics rprceť to 

4 b: ssidor TOTO's sugestion of ¢ border-cr.” rer tion 
en ission, *lthourh sizwltsncously insisting th-t the 
doråcr hid keer fixed for A as t “tter of 
coursc, Caz ias:r lolotov dcelzmad thrt the borne: ry 
's eantended far by his nrtion urs the tru: onc, né 
th.t the incident hed caw fbout br Jén:nesc or 


229, Testi ony of OTi (Tr. 23,093). 


73 | 230. ig. (Tr. 23,094-¢5). 
{ 231. hic. 
232. - (Tr. 23,096). 


42,765 


Corsiccr:tions which shoule be t: nL EEGA all 
Cjudeine thether tre tuo harder incidents of which 
oN ve bien spcckine sre surpestive of i pilin or 
int.ntion of Jepin to ‘xke wrr on thc U.S.S.R., uhe th: r 
for tae nur-ase in 1938 of “cneirelinr vicsiveston = 
or of “bre-king thror-n into Sovi + territory, Aisruptine 
th. Tr:ns-Siberi:n ri ilrotdé snc cuttin- the Sovict Frr 
E st fro: tae luropercn nert of the taal 
29. In the sutir af 1938 Jrrin k: 5, «s i 
nition, in no condition to lrrnch uson © venture which 
wovle o' viously involve it in: wr of © icgnitudc 
to inpose the utaost strzin unon kr rcsqurecs. The 
Chine iffrir ws then f ye:r old, tng the country hed 
beyun to, suspect thit it aust rssigsn itaclf to t 
Protriectce incident, with the pezec tttecnts through 
Grn hw: sscdor Trcutacnn hi vine coac to nares wk 
Even for tac Chin: Aff-ir, non-povcr :né nunitions 
“were insdequrtc, rnd the Genersl St. ff rttcupted to 
enforec ` rirorous rctrenehrint in the Chins oocr- 
tions, in :ttcxet which wis unsuce:ssful; th in- 
osrtint sucho sne “uchrn-Nenkow oper: tions hë to 
245. fe. fea E (rs 39 BSes 
23%. testi ony of Licvtenznt Genersl "ASHI OTO, Cun 
(ir. 22,58C-81). The whale af this witniss' 


testivony is wry illunin-tine on the qucstian 
beiny discussce herc. 


S A e E PERC SE atsalutcly and rs come: rcd with the Sovict forecs -- 
for the Ivtter cffort were mrking tht the Chenekufcne fra this wes :s truc ct the end is ct the berinning 
Incidint troke out. Thinkins it only ¢ s7711 border of the firhting. The tcatinony of the Sovict sit- 
stircish, the Gener:) St: ff rt first only grve orders nesses the=sclvcs conccréins Jcpincse strenzth con- 
to prevent its rgrrrvition, zne soon countered stitutes the reductio rd rbsure:: cf the el: iu tht 


cmn the preecutioncry eobilizrtion of reserves of Jépen wrs deternined on urrine wr. Tercahkin s: ys 
f 239 
the Kore: ary thich hid beer, ardcred; but rs the i th:t the J prncsc atrrted their rttock tio coconics =- 
40 
Sawi t forces beerac zore zenreine nd their retivitics Or, 's hc srys clscuhcre, two bzttclions =- strong; 


hil: ct the clinsx of th fifphtin- they coployca 


mori offensive, the Koret iray wis compelled to 41 
< 


u : 

repulse thir ttreks, until the trucc HO concludcd y Sh seer try di veioniv ith SARE OST 
23 

throuch @iplosrtic retion on 11 ¿upust ` 


o 
| Chcrnopyctko's version is thk: t “by the 29th of July 


tf Jepen cennot he presund to heve under- the Jep nese hré drewn uo bout cn aay repinent 


strenpthe c È = 
tikin ta t st the strength of her mighty ncighbor the fthincd by ertillcry end zorters® , 4 nrosecu- 


tion d T s 
U.S.S.R. ct r eriticrl stigc of the cxhzusting Chine n gocuümcnt cntitlod “On Jiponcse Frovocctive Letiona 


in the ¿rcr of Leke Khrsrn" elleges thrt the 29 July 


24 
“rttrck" urs conducte by "ct Jeprncesc coaprny* a 


affrir, her couplete Ireck of oilitcry prepir: tion for 


the purpose xs confirsstory. Thcrc is no cvidence of 
even the drrictic “Journel of Brttlc actions of the 


the :ohiliz«tion of troops in m bers which Jeon . 
= Aue roy Gencr2l Stoff on the nections in thc Lrke 


“ust hive madc hed she been ect..r-iined unon the risk 


Hass.n Arce in 1938" rllovs the J.oonesc only “norc 
of war inherent in cny such cttc:pt. There is no cvi- 244 
th. n 3,000 troops with artillery" a Of the con- 
i 
[J 


Cenec of thasc conecntr:tisns in Korc: or iirncehukuo 
F sis_rrble count of other cvidcnec on this etter 
af the men -n thi zunitions withaut which no n:tion F 
21 {introcuced by the prosceutinn, non pliecs the 
world cmbtrk uson such ¢ venturc. Evcn in the crcr 
23/239. Tr. 7,776. 
i240. Tr. 7,781. 
2.5241, Tr. 7,782. 
troops were natcunrthy for their se-ntincss, both @42, Tr. 7,809, 


Thich became thet of the hostilitics, tnc Isprncse 


2, 24). tx. 753 (Tr. :t 7,807-8) 
1237. Ie. (Tr. 22,583-85). 244, Fy. 757 (Tr. 1t 7,814), 
‘235. Id. (Tr. 22,586-90). 
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wis expcetcd th t in erso af u.r ith the Sovict Union, 
Jzprnese strength it iny tic during th inciéecnt P 
the chicf Soviet zttock voule e^ic in tne for: of : 
zt aver 3,800 cn with rrtilliry. It sec ts indoqucte ‘ 
poucrful thrust towered the Hril:r zrec? to ac fend 
for : mr an the Union of Sovict Socislist 3cpublics. 
cvrinst this, there wrs one divisian zng the il ilir 
30. In the ezse of Hn:onh:n th disorrity 249 
Parder befcnee Grrrison a The "rerort on vrovocctive 
titun plins for sper.vssive oer zne pr. prreticns on 
retiors" -ives the strcenrth of the Jspinese snd 
h nd is ¿yen nore s-rkcd. Chin: op.rrticns hig becom 
ir nchukuorn farces i- the cre: by th ene af Jvnc is 
tiare extcndce (ne core burdinsaw i vith the extension 
ttin ` civisian, p:rt of :nathcr. tuvo tink rarizents, 
of oceupice territorics errris'ns @c-xnded reinforec- 250 
t ecvilry rcfl icnt t ng 180 :irplenes » which is 
‘unt, ing thire wes no suroles strength -viil:ble to 
subst: nti: lly cwnfir:ce bv the acfense cvieence; the 
the rry; curing th. first holf of 1938, ta the tine 
Sovict streneth ;t this tinc ve co nat knw, but by 
of the Houonh:n Incident, Jrsrnese forecs ¢-.0untcd a 
20 :urust it ci qunted ta 3 snin: Civisians, 5 ::cch:nizec 
ta 27 divisions in Chine, 8 in “‘cnchuris ine 1 in 
245 brirrdcs ing scverol hundre pl: nca, besice : reeincnt 
Korce - at the sree tinc, th. Generel steff csti- 
of fencr-l reserve srtillery fn scvirel of corns 
:it-d the strength of the Sovict Frr listern forces 251 
irtillcry 
to consist of st lirst 30 shrrpshootcr Civisions, with 
246 Thc Jt pinese plicnnince for ‘r offensive from 
2,000 t:nks :n¢ 2,000 cirercft . Munitions -- =rus 252 
Hoiler wes nil, in the 1939 oprr’ tins plin ; there 
im tmunition -- wire in such shart suprly th:t when 
wes not cuen :rcy ca runic: tions fro: Hsilsr to the 
the Noionh:n Incidcnt co iwnece, fra: the very first 253 
247 ilaconhrn district . Thiere is no evidance of iny 
st. gcs the Jrprncsc tranps tere in Gifficultics ‘ an r 
conccntr: tinn af troors or :. tericl far the lo..onh'n 
Reeanizine thit Jrocn vas ct thet ticc in no condition : 
Inci¢cnt, nð it :mst b. rcperded ss anly whet it Wa, 
cycn ta cante.plrte rn rtteck of the U.S.S.R., the 
248 é csu: l outbrerk baturen cric farces in propinguity 
Generel] Staff did its utzost t> : void trouble © Tt 
: 245. Testicony of HiTTOAI (Tr. 23,015). 
245. Testinony of BAS I.i0TO (Tr. 22,593). 250. Ex. 766 (Tr. 7,845). 
as load: Id. (ir. 22,594). 251, Testizronwy of BASIIT.OTO (Tr. 22,599). 
a (247- 252, Testi eny of HATTON! (Tr. 23,016). 
pce. 253. Jes (Ir: 23,016). 


tə erch other. 
OPTAuTIONS PLANS 

31. The proszeution's contention thet 
t era ssive irr serinst the fovict inion or its prc- 
accessor n-tion hrs been plotted in Jepan since 1894, 
if nat .-rlicr, brincs forth in its sup-ort cvidenccs 
tsceny:is thcy rre civ rsc. Of thesc, soe ertecgori:s 
reqiirc cntion in sui :tion, othcrs vill wrnt so:c 
Giscussion of the evidence, still others ern be left 
ta the m fut: tion which they e:rry an thcir fiecs. 
These l ttir, including sundry ncwspiper frntcsies, 
irercssive ur rasccrch institutes, ina other odds 
me cenis, zy te left ta l-ter. But now sou discus- 
gins of : fcu of the more invortint itcns. 

32. hné of thesi, first wa shill exi nine 
the virions Jeancs roy operc tiontl plans which rp-ecr 
dr. cvičenec.. “tuch tino ine Irbor were expended, by 
t^e prosecution in ¿ttinntinr to prove the existence 
tt werious periods of whrt thcy wcre ricticulous in 


refuerrin. to, :nd h. vin7 their witnesses cescribc is, 


"wr plins" :rzinst the Soviet linion. Tic :nå l- bor 
Carcncee only in v in: only to hve the “ver plens” 

prawe ucan irvesti-. ticn to he viercly those oncrrtions 
pl: ns shich, :s the Presiccnt of th. Tribun: l rointcd 


wet, “sc kaw . s e fc preporce in the cemr.1 steff 
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ern be only by @celir: tion of the novcl doctrine thet 


the aere profcssior of srs his becn brendcà cs 


ctin: -- : doctrinc c:arc thin ¢cubious, in vice of 
the presence of =ilitcry san on the bench of this 
Tritunrl, tut inese:prble if we tdopt the orculise. 
It xy be trrt the Ace erty Gencrs1 Steff did not 
€uploy the haurs of perce in preprring for the con- 
tingency of sir, cm thet its "ccvwestcting blow" of 
-urust 1945 ers but icorsvisetisn; but if so it 
aust he the only rencrsl st:ff cong the militrry 


estrblishiwents of the worle so culpoble. 
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254 
pfficcs of oth.r countrics” « It serreciy requircs 


feonstr>tion thrt the preprrrtion by zilitrry strffs 
I opesstions plins -- plens xdr rerdy to be -ut 
inte prretice in tha event of wir's giving rise to 

ne necd for then -- not only hes notzinre to do with 
g:rcssion but is e comx'on-plece of n:tionel cxistence. 
w know -- cs the President rearrked -- thet rll 
omntries with wilitery gener:.l strffs hrve such plrns; 
fe know it, here within the corfincs of this record, 
iven of the Unitcd Stites :nd other rrosccuting 

nt tions, thet they hid in tise of pecce such plens 
is-i-vis Jeroen, rt the lesst. The duty of ¢ fenerel 
strff is to be prepercd to defend the nection by force 
f rris, Af :nd@ whcn the need :riscs; or ym my if 
ou like sry to be prepercd to conduct eny wrr which 
the notion undertikca, for whetever recson. If the 
officers of the gener-1 steff did not const:ntly 
cnploy theasélves in the study, prcperction ind 
revision of such plens, were not prepired to producc 
thes st iny moment st which the cernes of nition: 1 
militzry cetion requircéd then, they would be very 
liter: lly crimins1s ecservine of the troitor's end. 
If it the s:c:1¢ tine it is to ke secounted crinins1 
vis-: -vis foreign ne tions ta crrry out thet cuty, it 


254, Sr. 
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33. It rerains, tien, to expose the 
nrosecution's sensatioial "war plans" of Japan 
against the U.S.S.R. as mere operational plans of i 
tnis type; this cemonstration race, we can rest that 
aspect of our case. “e shall not, then, be con- 
cerneo to stucw the pages of. evicence which puroort l 
to give (and, it may as well be sic, co probably 
give with sore accuracy) the cetails by which the 
Keantung Aroy's First Front had this*and that tasi: 
assignec in the event of hostilities, the Sixth Arcy 
Was to tske that objective, tne Second this, the 
Fourth Aray was to holé a given line against the 
enemy. These details are of no interest to the 
Tribunal, of no significance to the case, once tha 
nature of the plans is astablisheacd. We can pass by 
in silenca the arguments founced on the fact that 
these plans assigned to various forces the occupation 
of specific narts of Soviet territory ~~ the occuna- 
tion of tne Faritine Province, tha cutting of the 
Trans-Siberian Railway. It sill suffice to say thit, 
as ‘itnesses have testified anc as common sensa tells 
us, the ambition of any army, once war has commencec, 
is to tike the offensive, to find aná destroy the 


enemy forces, tə Gefen the noselanc by seizing his 


air beses, to cut his supply lines. This is the 
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ambition of an army fighting a war of aggression, it 
is the ambition of an arzy fighting a war of defensa. 
Occupation of enemy territory ia the consequence of 
successful operations. It has nothing whatever to do 
with the character of the war; it is the technicsl 
business of military men. It waule be the heignt of 
atsusdity to holá, as the Soviet prosecution suggest 
thet tae Tribunal shoulo, that only tn an aggressive’ 
‘tar sould Japanese forces have had as their goal tne 
eutting off of the laritt-e Frovinee, with its hun- 
drofs of air bases threatening the obliteration by 
war fron tae sly of the cities of Japen. In a defen- 
sive war coes one stand on one's ew frontier, hoping 
to annihilate the enemy as nis men come within reach? 
dust Japzn be resignea, in a defensive war, to acopting 
an attitude of passive reaciness for what may come, 
ahile sne is forbidcen to act on the universally- 
accepted military maxim that a vigorous offence is 
tha best cefense? To state these propositions is t3 
demonstrite tneir absuraity; comron sense must neve 3 
plece in tze judgment of this Tribunal. 

34. Two of the prosecution's witnesses no 
testified concerning these "war plans" were cross- 
exininea. Fron that process emergec the unequivo- 


#1 accission taat they were talking about 
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tero not iram cccinst th. continceacy ef hostilities 


“ith the USSR Gayi ns «uitacss SLOJI. szi that in 
th. vocrs aa -uriner wateh oria! he Jisekorzes 
“uties havln > t+ Ta nith crewing operations plans, 
tore wore os; vettur of reutine forsd-tos “in 22i- 
tira ta ocer-tinns slans ssrinst tis Seviut Union, 
ie “Creation ater sine tho cv.nt ¿f cn rs ricen—Jeoane se 
er, on’ in th. avert ef > British-Jrornese tae oe 
ts well ss -l-as vis-t-vis tho P anc ~ur- 
hos eto ron-tiens. SEJIWA, teercfers ruscily acrittec, 
Cesit. the coanclusinn in kis sfficevit that these wre 
Mff asiy sie turt thu rlsns cesinst the 
USSA wore 2ft.r 711 tut oreesles of "annuel oser-tinns 
ay eee 
If è semercl staff requires to bevs on bane 
f suly ef ot. r'tiens ‘lans, its narctiensl] armies 
lPrise vavl* Fo uscluss witinet -lors for their 
wTaloynnt. The clethers of africevit tustiitony onee 
ins rti” into, cn> lator nestly stricken fron, th: 
reari eare raini the ‘utrdls ef the Mecotuns aT: y's 
viens r -l-t te this question. As vzs “ointu? rut by 
nnoth.r witnass corporcslly producad by tha prosccution, 
260. Of c urse ticy oxisto” ruch crrlicr. Su. the i 
pete <Ssu tustlrony f Licutunsnt-Goners1] NIYE, 
:itsunacrs ecneernine olens of 1928 (Tr. 7,502). 


Tr.8113; 262, Tr. 8114: 262; . y- 
A a SE 


osuretions plens, uhstuvur the sercs cut into tmir 
reuths (nr, srucisely, thoir afficevits) far then, 
“Athout unturtcking te snelyze thet testirony in 
tecious cutsil, it pey Se surra un in this way: The 
“lons unter ¢Ciscussion were annual sinns such cs it 


urs the custo of the Generel Etzff ta forrulate exch 


255 


voor ogrinst eventunlitioas -- they "vuru annually 


Seve; ant, when the next new year Santee the 
2 


“lans far thu farmer voor were costroyac.” There 


wes in these “lans "na pention af any particular cate 
fer th: conrencunent of thu E ERS They were 
presared in the Generel Stoff office ty officers uha hoc 
“no knovlocre whatsoever of the rolations between the 


© a « Strotucic 2lens of the General Steff and the 
258 
‘overnrent's policy'; whether Jepan hac "a strotepic 


“lan aginst Sovict Russie” wes “an entircly ¢ifferent 


questinn" fro: her having "the intention of uzring 2 


259 


wer zzrinst Savict Russin,” Thusu lans, noreover, 


255. Tustirany of Licutensnt-Gencrsl Sajina Ryuzo 
(Tr, zt 8,103-4)3 cf. tha tustirony of Mejor- 
General Uetsururs Tocokntsu (Tr. 6.139-144.4assir. 
esteediclly at 8,140, 8,124). 

256. Tustirany of Scjins (Tr. 8,115). 

257. Ie. (Tr. ct 8.118); testirony of Matsururs (Tr. 
23,284) sn‘ Lioutensnt-Genersl Murckeri Keisclu 
(Tr. 32,028), 

258 Testinony of Sejira (Tr. ct 8,103). 

259. Tasti ory of Vatsurura (Tr. 8,147). 


42,797 


the Kientuns Army's plans vere cravn ly the steff of 


thet arny in scceréence with cireetiens frac the Genersl 


Staff offiec in Tokyo, “irections leying coun “not only 


senarcsl policy or sic or objective ech Poe funeral 
2 


strensth of the Kuantung Arcy slso"i the policy, 

of chat retions vwonle ke tokun in erse of hostilities, 
wis forrulates "an the Sesis of the instructions nf 

the cuntrsl erry ec ee ata Ls enother prosecu- 
tion witness-ny-sffisavit says, he mew "the nlan of 
emerstions af the Secon? Arvy Group ani the Fourth 
Arry" of the X«antung Arny, "ent it wes ths offensive 
eg Tu have no cevkt that ho reant just uhet ha 
saic: "Plan of operstions," “offunsivy plan"; put tho 
tavathor, you heve an “offensive ogerstions plan" -- 
nothing te ča with "ver plan." Still snather, MURAKALI, 
uho was finclly srocuca’ for cross-cxcrinstion, načo 
this clozr. ilo un‘ertook to szy in his sfficavit that 
"I know thet in 1942 there was & len of en attock Oa: 
thu Sovict Union fror the Manchurian militsry basu," 


See uhet Sacones of the "slan ef zttzek" uncer crass- 
axamins“~iont 


267. TEAT ony g BATSULUZA (Tr. 8153). 

266. Ic. (Tr. 9154: 23,282). 

267. Tostinony of Liuutonant-Gonersl KUS»BE Totsuri 
(Tr. 81€7). 

268, Afficsvit of MUR XAI, Ez. 722 (Tr. 7567). 


42,78 
-3 te 2952 plin fir cn attack n the 
Savi t Unie n * reutinu cnnusl onr-tiens ~lon ar ws 
it new? 
269. 
Yes, I think 1t ics. 

“1° tal sme) r-vtine anr- tions 71-n 
for 1923 si: dlerly eontucsl-tu zn etteelk on the Seit 
Eni an? 

Y.s; -s fer +s the Thiri Arry ves cnneurno? 

CA b ean deh A a dn bba thesation 
A A 

His "7s" to "i` it enntcplst. an itteck 
ep the Sevi.t Uni-n?" srusurcshly ‘eusn't uen thet th. 
Third Aroy uss coiny to ĉucleru, er initi-t., wor on 
thu Svyiet Union, ar „vun the city of Vrrost:ilav; tut 
tht it tits tu oon ‘ust on attack on the Savi, t forecs. 
in th: vant «f hnestilitics, thet thet 2-9 its =ssi nm! 
mission in ony .-Jr-tiens. Ard fin-lly, cis-nsinz of 
the “plon of sttoek ty eonvertins it un.quiv-eslly 
izra vlon fer eclrctl rs -- offonsive 
wassitly — in czs, af “rr: 

` you ev.r -t -ny tics un'ir any “lan of 

Ser tlisis -etin tigc's bans 
$. 8S 2° estre 


269. T. 32929; 270. 


EANTCKUEN 

5. Extremely prominent in the uvidencs sas tha 
"Kantokuen," Tha terr: Is an abbreviation of the Jap- 
nasa “nantogun Tokubetsu Enshu," mearing literally 
"K-ontung Arey Special l'aneuver," anc in this case heing 
a code name (of the type comronly employed by the arcies 
of tne vorid) for e reinforcement of the Lvantung Srey 
mich ~as zut into erfect in the summer and autumn of 
1942.0 This zas „ne time whan tha Russo-German war vas 
young; ao accurate forecast of its course could be made, 
anc tne Imperial Confzerenca of 2 July hac come to the 
acision not to intervene for the time being, but to 


274 
Prepare arms against the Soviet Union." 


Tha prose- 
ution take tne position that this Imperial Conference 
acision amounted to a plan for war against the U.8.S.R., 
nd that the Kantokuen representec the preparations for 


Commencing that war. That no Gecision for war 42s rece 


1s complately apparunt evan from the document whica is 


alleged (though in no way shown) to reprasent a sunvary | 


of tha entire decision of 2 July -- tha same cocument 


Claarly states that "the Nartharn problems will girlie 
2 
“ith accorcing to tha changes in the situations." 


274. Ex. 779 (Tr. at 7,704). Since the prosecution is 
sura to s7paasiza that the Imperial Conferenc?2 c3cisior 
calls for "scerctly" preparing aras, it might b2 no- 
sirvec thet :aturally tha presaration of arms by all 
Coustrius is secret. s 

2755 —Sahibit 773, page-+,3-22-- — 
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"o Ho, Iive mye hoarl of thet. The olen 
wos that Af t estiliti s ‘rok cut within th. yucr, 
thn th. ~lan ors te za inte Mer- tin. e. 

"Q Therefer., your wn orst-nlins uns on your 
instructians I-P., is thy net, thet these 7l-ns 
wer. the onmurl oturctions sien t- io inte „ffet in 
ta. event of bestilities frev vhetever enuse? 

"oy vay GE Stas RE 

Tsay Aer birna hana of tie ientung Ar yy 
lsn, suru cnnuclly irem, nn the tsis of instruc- 
ticms frac Tokyo =- or nban, 23 horoensue in 1943, 
arne ^s sunt, I tal treeclin: vocr's Ae -s 
tas Kontun; Arry rau its -lans on instructions fre: 
T-kyn, s- its sutarcinstc eaenis ruu theirs in 
reenréance vith its aa 

Onurstinns lens sro ant usr nlans; thy cre 
net Slucecrints for cccpessicn; thy hevu no tun'cuncy 
ta oroe th: „sistone, ar ths nan yistuneu of IAE 
siv. int at. Thuy orl whelly i7 -trisl to cny issuu 


Aha sor SSiV eer. - 


ry f Li utam ntes r-l YANO, Iits3* 
23272). 
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In any avent, Japan*s actions ray well be regardac as 
speaking louder than ary noras, and by an examination 
of tho xantokuen we @anciscover whethar it nas prapa- 
ration for aggrassion against the Soviat Union. 

The actual plan which is known as "Kantokuan" 
was not. procucea. Although the Soviet prosecutor 


pointed out to tha Tribunal that tho Soviat Army had 
i' 275 
: "paceifvad part of tha military archivos" in Hanchuria, 
1 
'ana was able to procuce testimony to tha cont2nts of 


: meny suca Cocuments, alleged to have been taken thire, 


fas suited the needs of his case, tha Kantokuen was 
! 277 


_adparsatly not so received, Both sides thorafora 


Ji undartook to prova its contents by secondary avidenca. 


\.: Taare are twa types of such evioance concerning tha 
l 
1. Kantokucn, Ona -- the kind ralied upon by the srosecu- 


af | tien -- is that of witnesses who, knowing nothing of 
the plan itself (ona of thosa wost relied upon ‘as a 


‘civilian, who admitted that ha hat no access to such 


"276. Tr, 23,447. 

‘277. A certificate of the First Lemobilization 3ur:-u 
imas procuced to show that it was not in the custody 
of that bureau (axhibit 831, Tr. 8076); anc tha raturn 
to a Gefanca sudpoena for tha Coeumant stated that it 
ara otn:r cocumonts "warc destroved by the Jaocsnese at 
itia tims of tha capitulation" (exa‘bit 2,667, Tr. at 
23,175). 
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ee 


sacret eilitary inforration), statec their conclusions 


that the Nantokuen was a plan for agpressive “ar agzinst 


a . 
tae U.S.S.R. On the other side, the cGefznse have 
3 


procuccd tha testivony of tha san #50 drafted tne 
3 Kentokuen, as vell as of others who wera officially 
femiliar with it anc chargec with cuties in connection 
1 with its axecution. Anc both sides nave producec evi- 
a|cenca, suca of it of a very conflicting nature, con- 
g|carning the respective strengths of the Japonesa ana 
1o{Soviat forces facing each othar across the Manchurian 
i|borcer, evicence which when analyzed leacs inescapa‘ly 
2lto the conclusion that Japan was not preparec and 
li |eoulc not nave baen intending to undertake a war 


iga against the U.S.S.A. either at tha time of the Kanto- 


B koen, after its corpletirn or prior to its commencement. 


“leur above all, in support of the cefense position we 


17 
bava the testimony given under cross-examination by 
“ 
the very witnesses orocucec’ by the prosecution to sus- 


= tin thair contentions. 


y 35. Tne prosecution's evicence is of the 


yy }follo~:ng nature, Lieutenant General FURAKAMI, Xeisaku, 


ay|tastifiec that "I knov that fn 1942 there was a plan 


21jof attack on the Soviet Union from the Lanchurian 


278 
")ecilitery base." 


(278. zx. 722 (Tr. at 7576). 
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_Henchoukuo, testificd that “the 'Xvantung Special 


i 
Myneuvar' «as a name for k2aping secrat tha action 


7 of the Zuantung Arey. Actually tae Kwantung Army “2s 


! 283 
i rainforcec by this plan." 


> There are others of sini- 


lar atura. This evidence (except that of MATSUUZA, 
to bs Ge2lt with in a moment) has, even taking it at 
ı faca walue, no tesdency to nrove tne itantokuzn to ba 


“ta plan aizat aggressively at the Soviat Union: TAKE 
et} 


fronkly 2oxits it, it was è plan of reinforcerent. As 
to 


pia suùstitute for 2vicence th=t the Kantokuen y>s a 


p WEF pin, which evicence of course coulé not be pra- 


+ sertec b2còura there was no such fact, the prosecution 


11. offereca alsu è nuaber of talegreas from that notorious 


nie ee of figsants of the imagination, Grman 
! 
1 Aebissacor Ott. Ott's cradibility has nerhaos been 
1 284 
{sufficiently comminted on by himself. 


2 Possibly in 


i wies of this fact, tha orosecution assert that these 
talagraes tere sont by "the sall-informed German 
Azb-sszaor in Tokyo, Ott, and Military Attacne 


3 285 
.aretscorer." 


Taa orosacutor had momentarily forgottcn 
.th:t, cossenting on Fretschmer's testinony given when 
esllac by the dafanse to statu thst tha information 


253. 3x. 670 (Tr, >t 8079). 


Lieutenant General KUSABA, Tatsumi, 


284. 2x. 5579 (Tr. 34.848, ospocially at 34,898, st a6) 


285. Su: ation, gH-154. 


who committed suicide before he could be cross-ex-mined, 
testified that tha Kantokuen “was only the nare to 
camouflage our plan of operations against tha ysis nF 
JEJIMA, Ryuzo, a lieutenant colonel in the General 

Starf Office, in the summer of 1941 saw orcers for tha 
dispatch to the Kwantung Army of tno civisions, and 

knew that 300,000 man were mobilized ot that as 
Ex-Ceneral MIYAKE, Mitsuharu, in 1941 connecteé with 


tae Kyowakai, in that year received from the Krantung 


= Aray a call for "300,000 laborers for military con- 


tl struction." 


iv 
-| called ‘tha Zantokuen.'" 


281 
Major MATSUURA, Kusuo, who was a cipha 


+) cler< in tna Mongolia Army at the tima, testified that 


he hac once seen an order issued in June 1941 which 
ne thougnt “was a document ordering the commancewent 


of putting into practice the wer preparation plan 


_| 8gainst the Soviet Union"; in 1943, gossiping sith 


another cipner clerk, he hearc that there fac baan "an 


offensiva plan of oneratiens agcinst tha Soviet Union 
282 
TAKE3Z, Rokuzo, a civilian 


Í 
sy, 7ho occuniea the post of Chif of General Affairs of 


2 


2/273. 2x. 338 (Tr. 8169). 


|230. Tr, 8101. This witness 1s quoted by the pros2cu- 


as[tioan as saying thet the effect of the Kantokuen was 


"bringing the Xwiontung Army civisions up to wartire 
* establishmants" (Summation, §H-154, Tr. 39,913). Tnis 


., {18 wnat he snid: “reorganization . . . of tha Xwan- 


; Sane Arwy on a semi-wartime basis" (Tr. 8101). 
j281. 2x. 699 (Tr. at 8077). 


42,005 


Ait oy the Jopsncs? mas "“vorthl2ss," ha hins:1f_ 

very aisparagingly of Kretsehzer's n 
Ia 2ny event, malunes tne military at*ache's "n-rsor2l 
eae EA nor tha Axbassacor's "belis?" tnit 
sz34n Jac taken certain measures tcvard tha riinforce- 


238 
nant of txa ceantung Army 


is in any sav incons!st.7t 
with tha true purpose of tne Kantokuen. In fact, 
Avb-ss-dor Ott had no ices whatever that these sc-surt-s 
of creparation ieportec sar against the U.S.S.R.; in 
ona of tas samo telagrims he states that "replenish- 
ments of tne [rantung Army for 1 sar agcinst Soviat 
Russia hich is not yat imminint.. 


289 
i ana a f2w days later ha reports th=t "Jao>n's 


are baing 


w2ging of a war ng-inst the Far Eastern Aray, still 
considered as being in fighting trim, is not farsirie 
befor? next T EA às proof of the contents of 
tha xentoaucn tne prosecution relias also on stati- 
aints by tn: Germ-n Arbassecor to Italy. Thasa gl22n- 
{ozs of Gire-n gossip ara anzt are celled "tha es 
of imctrti21 cacun:rts are ecrpitent =itnesses." 
Ty. testirony of thu ultnsss MATSUURA ricul>:s 
. Parsicalar co nticr, 6 siso soints up a ernir 


Summation. SH-141. 
Ex. 334. 


waich tmbarrass?s us throughout this phase of tha cese, 
Ta tha instances of tha relatively few witnasses who 
aure cross-axamince on tha afficavits put in ovicenc2, 
Cross-eximination oithor, it is submitted, completly 


altar2d tno character of tha testimony or substantirlly 


destroyo¢ tno sitnassas' cradibility. But to coemant 
upor, tha numerous contracictions inter sa of thasa 
sitnesscs ~- not to spaak of contradiction by cefansa 
aitnisses -~ to uncertnko to isolate and analyza all 
tha conclusions and opinions er1ntninec in their affi- 
cevits ang uxposed by cross-eximination as basal2ss, 
woale consum: an inarcinata amount of tima. This 


axpenaitura cf tirs would, it is falt, ba unjustifiad 


in viaw of wint wo considar to bo the lack of imprcssive- 


aoss of tia aviconce as a whole. ‘ftar considara5le 
r2flection, therofora, it has bsan thought bast t3 
offar to tha Tribunal cocplota analyses of ths testi- 
many of only ono or two of thasa witnassas, selacted 
an the basis of thiir apporant importance to tna 
Prosscution casa, leaving tho Tribunel to tha axtant 
that it thinks it worthyhila to make its onn invas- 
tigation of ths reminder, 

I snall thzr-fora analyza tha tostimony of 
EATSUURA 2s r2prasant>tiva of a cless of testimony of 


aich thors is s.good cas] tn tho eser thet =f = 


42,808 
once a yer," iaclucing previous anc subsequent years, 
à but saic taat AE nat foltou" that aggression «as, 
; plannea yearly. Next, ha “as asked by a lieutenant 
q| colonel “whether the code book to be usec after the 
9] outbreak of the war against Soviet" hac been nrenared; 
éjbe gaintained on cross-examination that instructions 
7|for preparation of a coce book were proof of aggres- 
#|sion, altaough tne President of the Tribunal remarked 
Yithet “we know coce books are required in any "ar, 


296. 


10 [defensive or offensive." Tne next item “as thot 


early in September 194) Lieutenant Colonel KOTANI, of 


2 
the Kaentung rmy, came as liaison officer to the 


Mongolia Stetionary Army and had an interview with 
297 


the commander of that army. On cross-examination 
ae aémitted thet those facts -- of the arrival of 
u Colonel KOTANI and of his meeting with the army com- 


yg |BANders -- was the extent of his information of the 


tp Batter — he sas not present at their ceeting, he did 


go|not know wnat was talkea about, but he “gained the 
n |impression from the var situation betueen Geroany and 


n|Russia“ that the meeting haa ta do with plans of ag- 


298 
Mlersassion. Colonel KOTANI vas called as a “witness by 


M |254. Tr. 11,947-48. 

n295. Ex. 83j at p. 3. 
296. Tr. 31,962. 
297. Ex. A34 at p. 3; Tr. 31,949. 
293--Tr. 31,960.- : —— 


i ne 


295 


42,807 


junior officer who purports to give froc noars7y the 
contents of tho most socrat cocumants and tha trua 
insirdness of the highest policias, This witress 
quolifias himsalf for his task by snnouncing th2t ne 
wis a first lieutenant ond chief of tha cipher saction 
of tna :‘orgolias Stationary Army, in Kalgan, from 
lucre 1941 to August 1943 (whon ho becama a capt-1n). 
For tho following two years he sarvad in the cipn:r 
section of thu xwintung Army (promoted to mjor in 
1944), 9 was tuirty ycars of aga sh.n hu apoesrad 
in tna Tribunal as a witness. What ho know abaut 
Japenos3 sggrussivu dasigns upon tho U.S.4.a. wasi 
tnat in Juno 1941 ho saw an order (not procuced nor 
its ebsaneo accounted for) directing that prosarstions 
(not Gascribed) for militery action by tha Mongolia 
Army snoulé be completed; “I think it was a cocumsnt 
orcoring thu comaancement of putting into practica 
tho var preparation plen agninst th: Soviet ee de 
Tao first of thasa was tha fact that about 
5 July 1941 a confcrence as cslled by tha Comminder 
of tna Mongolia Stationary army of 211 corps commaind:rs 
una_r nest oan cross-examination tho witnass 2dmitted 
tost tnus: conf-rancas uara held “on tn2 sholo dout 
292. Ez. 833 (p. 2, not reaa). 
293: Ide, p- 3. 


42,809 


299 
tne defeass, and #as not cross-examirnea bv the 


prosecution, His testimony “as thet he was intelli- 
genca officer for the Kwantung Army, had no knovledge 
of the operations plans of that army; that the purpose 
of nis lieison mission to the Mongolia Arry nas con- 
sultetion on intelligence matters, there being no 
discussion of operational questions; and that such 
liaison missicns between the Kwantung Army and the 
Mongolia Army wera carrieo out quite often, Tne next 
item whicn MATSUURA mentioned as proof of the exist- 
anca of a plan for attack on the U.S.S.R, in 1941 

Was tnat tha hangolia Army desvatched exploration 
parties to explora the Feisuantaiku Peat on 
cross-examination he admitted that the party was uncer 
tha commanc of an intelligence officer, and he 
“supyosed" that tnore vas a difference between intel- 
ligence aná operations functions, although still 
"“balieving" that tae exploration oarty “must hava 

bizan connected with aesaticns # alan certain 
cavalry units of the Hangolia Army wara converted int? 
mechanized units; the witness apparently considars 
that any sodernization of equipment is pravaration 


for aggression. 


299. Ex. 3728 (Tr. 37,139-42). 
30C. Ex. 


33,0. 
SATs. Spel e 


302. Tr. 31,940. 


42,810 


~M tne witness is quite clear that after his ~~~ 
1} trans fer to the < antung Army, in August 1943, that 
2) aray «as planning for war against the U.S.S.R. He 
S] pewar sau tha operations plans of tha K»antung Army 
*| cor 1943, 1944 or 1945, but “according to shat he heard" 
tne plans for aggression ‘sera connected with tha an- 
7 taxuec. 5 


, 
prowicad for large-scala maneuvers; (he ts th2 only 


Too Lantokcen, according to this mitnass, 


‘ailtness ho touk literally its name, “iventung Army 
vo | Spacial Mzneuver"), as 721] as an pera tonal plan 
for operations against tha U.S.S.R, Tae witness hed 
iy) beara a good deal of gossip from various junior offi- 
i} | cers to tha effect that oparations against the esas ns 
| -oulc comence in 1943 ("it was rumored at that time 
I) | among tae young officers . . maa but having con- 

; fessed that he nevar sas the operations plans, he had 
to maintrin that it +s his knouledge of such part of 
tiose plains as bore upon his work as a cipher clark 508 
~ | nich s:owed hin that they uera plans of aggression. 
ait Although one of his informants, a licutenant colonel 

woo was a liaison officer of the Kwantung Army, pro- 
fesse to t2ll nim the contents of directives of the 
Izporial scacquartars, this informant sas said to ba 


303. tr. 32,969-70. 

| 304. Tr. 3h, 3971. 
495. Ex. 533, p. 6. 
-= 306, Tr. 31,972-85. — 


42,822 
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no aircraft occurred from autumn of that vaar). 


d thit x rcorarkable decrzasa -in-ttre~numbors—of-tinks— 
le 
ås æ fz24 adcitional coints of tha many La th2 
tastisony of this witness, it should be pointed out 
tn2t h2 alone of all witnessos of vrasecution or cafansa 
in bis affidavit axtended the Kantokuen to {nc luée nat 
only tne Kwantung Army but also tna Forza Aray; 
(Saccoraing to this plan of oparations, largo-scale 
E meSeuvors icra put into practico in Manchuria by tho 
| sas sntung ray sinca august 1941. It wes so also ‘ith 


fo; 311 
tha Morea Army in l.ores.") Ha profassed to know tha 


n 
contents of tha X-ntokuzn from n numbur of junior 
officers, of ahon the ono whom tha cof-:nso ‘as abla 
to identify and produce, HATTORI, denied that asa rsd 
aver seen operations plans or had the contents of th:m 
€isclosad to him, and deniac specifically that ha “ad 

3° any knotladge of tha Kantokuon; he did not remonber 
wh2tncr ne had talked to RATSUURA on the subject, Sut 

a4 statac tast he knew ho coulda not hava told KATSUURA 

al aaything concerning the contants of those vians, accusas 


a 312 
| ne did not know them. Tho ‘witness was not cross- 


zi 

Í uxaminec by tna prosacution. MATSUURA in bis afficevit 
2l 

| @2¥= e guncral survey of Japanesn propagandizing of ‘er 


as 
ate a 


| 310. Tr. 23 
311. Ex. 833, 
312. gx: 373 fis." 37,199). 


| 
| 
| 


ia a ates 5 k ree, 8: 


42,011 


talking ebout what must be done " “when military opara- 
0 
Nitions ageinst tha Soviet Union vere opened," which 
Flis confirnad b” the fect tnat ha did not undertake to 


š 308 
say zhan operations would commence. 


The witness shoiad 
€ his craculity whan he acmitced that although he corfi- 
jently expected this aggrassion against tha U.S.S.R. 
; to occur, ha had no knowladga of the comparativa 
ae cene bits of tha Kwentung anc Far Eastern armies; he 
t giva on raquast his idoa of the strangth of the 
fogs oe it eas in the baginning of tho wintor 
n lot 1943," paper os to his figures, the Kwantung Arsy 
ty at thst tima hac approxirataly 20 civiaions, two tank 
4s |divisions ana ono tank brigade, the strangth at that 
‘4 time being on tha whole about the same as a vaar 
‘3 Garliear, no tanks having been withdrawn anc thara baing 
"lan air force (for raaċy coaparison, it shoul¢ ba notad 
"Tlenat the then Vice-Lnief of Staff for operations of 
5 tha Avantung Army, Lieutanant Genaral MATSUMURA, uho 
J 


X þas Procuced as a witness by tha prosecution anc giva 
i 


* [testimony also for the dafense on this quastion of 

pl" trength, testified thet in tna summar of 1943 tha 

jictantung Aray had 23 Givistons anc tuo tank divisions, 
Ex. 833, fq 54 


Tr. 31,985. 
Tr. 31,984-4, 


agzinst thi Soviet Union, spacifying no examolos but 
spaeking in broac, gcneral terms; and aspecially ha 
stated tnzt anti-Soviet propaganda "as specially 

atrengthanzé at the timo of conclusion of the 4nti- 
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Comintern Pact and Tripartita Allianca. 


On cross- 
examination ha ħaċ no knowlacge of tha datas of tho:. 
t™o troatias, which ha seamed to think bora tha s>-me 
Poo 

In summary, this »itnass' tastimony sas dis- 
closad by cross-examination to bu a mixturo of hears2y 


from others who fad no botter opnortunity than ha of 


knowing tna facts, rumors currant among youngsr officars|, 


conclusions which he hac drawn in a complataly non 
sagoultur fashion from tha facts which ware in his pos- 
sasaion, and misstatements of fact in matters suscap- 
tibla of axact proof. Cartainly his tostinony makos 
it clear that opurations plans aru operations plans, 
anc th:t neither thay nor tha Zontokucn, thich was not 


avan an operations plan, haa to do sith wor Plans 


| 
| 


against tho U.S,.3.R. It is submitted thet his tastitony 


is totally walualess for the Tribunal, anc that this 
axp2rioncsa with cross-examination on an affidavit of 
this typa, together 71th othor axpcriances alraacy 


313. Ex. 833, p. 6. 
314, Tr. 31,936. 
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peterred to mors briefly,- vili domonstrst= th: utter —— ~ KASAHARA, Yukio, zho became Chiaf of Staff of tha 


317 
y [impossibility of acccpting thom as evicence of any ' Kwantung ¿roy in 1942. Note thet at this oeriod 


apJap2nzs: lans for aggrassion against tha U.S.3.R. War Minister TOJO said to Marquis KIDO that tho 
3 Lit us turn to tha defznso ovicene2 on th2 arzy's policy was that tha Kuantung Army must maintain 


4jfantoxuuen, Tua cafersa produced as n aitness Lieut- a calm ané prucont attituce toward the Garman-Sovist 
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Sianent Ganeral TANAKA,Shin-{chi, who as Chiof of tna war, 


a Opcrations Saction of tha Javanese Ganoral Staff 
315 
s drafted tce Zantokucn plan. His tastimony on this 


ubjact is wary full ane complete, and may profitably 
š > Pao in its entirety for an unċarstanding of tae 
subject. Huru it nay suffice to say by “ay of sumwary 
po wad the Kentokuen tas designed to str:ngthen tha 


i Buantung arey in case of cavelopment of the national 
u Policy of 2 July, and as a measuru of sraparednass 

as pane: tha U.S.S.B. Two adcitional divisions ware 
1s ant to Penchoukuo, and all units sera placed on thz 


H basis aig equipment, but not on the sartime 
: 31 
i Pasis." The plan 14s carried out from July to 


© pctobar 1941. This t2stimony makes it abundantly 


ee th:t the Kantokucn was nothing more than a pri- 
l autionary rcinforcem:nt dictated by the unprodict-bls 


i 
intirnatisnal situation. Anothar defense »itness 


x jtastifying on ths subjzct ané ta the some effuct, was 


S ors 2d 0-87 i Fin Tr. at 23,197-200. 
ce Tr. 23,331. Ex. 1098 { 


ai 


Tr, 10,037). 
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The teaticcry on cross-cxerinztion of the | tried to carry on his work on tha besis of that esti- 

witness TiEEBE offirs sonc points of intercst. This pate, Nevertheless, the commander-in-chief and staff 
witness wns for soz? years until the end of the war officers of the Kwantung /rmy told him that it was 
Chicf of Gencrel Affzirs of Kerchukuo, and as such (as merely a mattar of reinforcement, that ro war was 
Bell as in consideration cf his obvious intelligence ard coming; and this proved true. /.11 the demands made 
Clevernesa) must beve been extraordinaryily well informed upon the Governmert of Manchukuo were of course those 
concerning affairs in Varchukuo. He was not, of course, consistent with mere reinforcement; delivery of more 
giver. access tc the Kvantung .rmy's plans, and apecific- goods "necessary for the reinforced troops," more 
ally to the Santee but had Japan elanred any tranaportatior for.the goods, “mobilization of laborers" 
war against the U.£.5.f!. he, as a chief executive who should build barracks and other facilities. 
Officer of Ianckukuo, rust have been taken into the Perhaps it is worth emphasizing ona further 
plans. Yet he frankly admits that he was rot told of point about the Kantokuen. It ia, as has been seen, 
any such plan, but on the contrary was told that there clear from all the evidence that it consisted only of a 
Was none such. Hearing from various officers of the reinforcement of the Kwantung army; it waa not a “war 
Keartung Arny that demands which were made on the Han- plan" nor yet an operatioral plan. That it did not 
ebukuo Covernmer.t for supplies and services were the import the existence of auch plans may be seen from 
result of the Kantokuen, and learning that the troop consideration of the amount of reirforcemert. That the 
strength of the Kaarturg irry was to be increased, he extert of the increase in strength granted to the Kwan- 

| had misgivings, «nd specially went to Tokyo to ask the tung Army by the Kantokuen was two divisions, plus air, 
Kar Minister, Gereral TOJO, whether there was to be war artillery and supply units, is undisputed -- thus 
against the 0.5.6.R, He was told that "no war was near bringing its total atrength after completion of preset 
at hand," and therefore went back to Manchukuo and about inforcements to six to sever hundred thousand men, 
his business. Still suspecting that reinforcements of' The extert of reinforcements alone ia of no significance; 

the armies in fanchukuo implied some plar, for war, he but the comparison of Japarese strength after 


K Nn. Testimony of T.X Ghirichi, T. 23330-1; 
iE AE Et S - Po RE T 23199; ard SEJI., T. B101.) _ 
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reinforcement with that of the Soviet Far bāstern army 
is conclusive. “Iven after the reinforcerent by the 
Awarnturg Lrey Special haneuver,” says TANAKA, the author 
of the plan, "the Kwantung rey waa estimated as inferice 
by about 50 per cent to the Soviet Far Faatern ay 
1llowirg for differences in tha details of eatimates, 
all testienry of prosecutior or defense witnesses ia to 
this effect. MURAKAMI admita that as compared with tha 
Scwiet forces “the hwantung Army's forces were inferior" 
after the e EEJIKA that Japanese strength 
was aE KASAHARA's evidence showa the AER 
case forces as avuproximately 50 per cent inferior. 

It ía a commonplace that ta mount an offensive in modern 
lard warfare the attacker wants a superiority of some- 

j thing like threa to mere - - or, as a barest minimum 
in a case of deaperation, two to one. It would have 
been not criminal but insare for Japan to prepare a war 
agkinst the Soviet Union and concurrently make and carr: 
out plans such that after their completion she had, not 
a three-te-one, not a two-to-one superiority, but still 
an inferiority of 50 par cent in manpower ard equipment. 
But this brings us to consider the relative troop 
(321. T. 23333. 

322. T. 32030. 
323. T: 812). 


324. T. 23195. 
325. T. 23316.) 


Service of the United States Army of anandia atrerngth,s 
fror Jarusry, 1942, to the end of the war. f These two 
records being for the most part mutually confirmatory, 
as vall as being confirmed in a general wav bv the othey 
eviderce in the case, they may perhaps suffice for com- 
parison with the prosecution evidence on the point. The 
Japanese evidence is of strength as of the end of the 
respective calendar years, while the American record ias 
rade as of approximately each quarter; nevertheless, 
some sigrificart comparison can be made. It might first 
be said that although the :merican figures are in the 
cature of things orly estimatcs of the Japanese strength 
they nevertheless stard on grourd of high authority. 
They were based on all the usual data of which use is 
made in compiling enemy order of battle figures; they 
were made for the purpose of serving as the basia of 
tlanning for operations of the United States and Allied 
forces during the war, and they were so uscd; ard the 
figures contained in thcm were proved by information 
which became available upon the surrender of Japan to 
have been reasonably accurate. < Lbave all, it is 
intercsting to note in vicw of the prosccution's objce- 
tion to the probative value of thia evidence that one of 
the sourecs of information “available to the War 


(32A. Testimony of Blake, T. 23430-51, 37105-6. 
— 42°. - Testimony of-Bieke —T—23-2222—4 


atrengths a es. 

MILIT,RY. PREPARATIONS 

36. The amount of evidence introduced on the 
question of the strength of the Kwantung inry ard the 
Soviet Far Fastern arny (which is all that we are con- 


cerned with hara) is such as to prohibit detailed cor- 


aideration or comparison of zo Reference will there- 
32 


fore ba made in a footrote to what is believed to be 
all such evidence to be found in the record, while here 
we atterpt to draw the general corclusiors which it 
justifies. 

Firat ia the questior of Japanese strength at 
various times from 1932 to 1945. There ara only a feu 
isolated refererces to strergth prior to 193€, ard in 
any event our interest in the matter may be said to 
Commence some yeara later -- say in 1941. There are only 
two at all complete records! one a document from the 
official archives of the former War Ministry, officially 

327 
submitted to the Supreme Commander for the Lilied Powers; 
the second, an official estimate by the Intelligence 
(32€. Prosecution eviderce: Fx. 70€, T. 7531. 

Defense evidence: The Japanese reccrd, Ex. 2682, 
T. 23555; testimony of Lieutenant-Colonel H. C. 
Blaka giving the /merican figures, T. 23428 and 
37104; NATŠUUR. Tomokatsu, T, 23285; 

KSLH Yukio, T. 23194; ANIKA Shinichi 

1. 23305; ¥ I Keisaku, T. 32030; HASHIMOTO 


Gun, T. 2590-94; ard TAS/YLUA Nobutake, T. 23656. 
Fx. 2682, f. 23555.) 


“‘bepartment™ and ther.:6re used in the prepara 
these estimates from Junc, 1944, was information pro- 
vided by tha Red Army Intelligence Servicc of "Japanese 
troop movements and dispositions in RE ie iEn 

Unon comparing these two sources of infereatior 
we fird that in 1942 strength of the Kuantung arry 
according to tha Japanese record was 700,000 men; the 
“merican record showirg 710,000 in July and 740,900 in 
the following Jaruary, is gererally corfirmatory. The 
evidence on distribution of these forces into organiza- 
ticns is even porc closely: confirmatory; the dacrican 
evidence showa 12 divisions in January, 14 in July; 
this ia confirmed by the teatimony of TANAKA, who says 
there were 14 divisiona from the suring of the year. 
aS against this, the Goviet cvidorce, offcrcd ag the 
unaworn atatemert of a danuty chicf of departront of 
the Red Army Goncral Staff, states Japanesa strength at 
1,110,070 in 1942, 

àa to 1943, the Jaranese figure ia £00,000; 
the 4morican figure as of Decembcr 1s 700,000, although 
if we atrike an avcrage of figures for cach quarter of 
the vear we get tho figure of 550,000, or sonashat 
loncr than the Japancac estimate. ‘The testimony of 
ia. TSULURL confirma the Japanesi figurcs. Fe nrosccution 
(330. EERE Fajor-Gcroral John F. Deane, 


figures sre givcn for this ycrr. 

The 1944 figure on the Japrnese record 
is 460,000, This of course represents the ycar-end 
figure (the Armericen figure for Janurry 1945 is 
660,000) frou thich re sry infcr thrt the Anericen 
figuras for the various qurrtcrs of 1944 (-vernging 
rpproxiprtely 715,000) excced the IJnprnese figures 
in rhout the sene degree rs in the previous yaer. In 


nny event, since the prosecution hrve concedcd in their 


sunertion th-t Jnprnese vilitrry preperrtions in 
331 


1944, vere only defensive y we need not be especially 
concerned to analyze the figures for this yerr (at 
sry be surmised thrt the United States intelligence 
did net npprchend errly enough the extent to which 
strength was being transferred fron tho Kerntung 
ary to cther cee There sre no prosacution 
figures for the yeor 1944. 

In 1945, et the ycrr's end, the Jrprnesc 
figures show the strength of the Kwantung Ary to 
hayo hecn 784,000. It is uncertain on vhrt this cry 
bc based, since therc wes no Kuantung Arry at thrt 
tioc; but presucebly it takes «ccount of the fret, 


331.  Sumwtion, Scetinns H-171 (T. 39,936). 
332,  Tcestinony of MATSUMURA (T. 5150) ch rl. 


wa ot e, 


42,824 


ef Swiet strength uzon tho basis of shich Jrormsce 
ferecs in Urnchuris verc organized. Sincc, rs “e m 
shall sec arcsently, Jaczenese rilitery preparotions 

were rlvcys rrde sith reference to rhet wes censidcrcd 
the threet of Soviet military pover, P comparrison 

of whet the Jrzrnese belicved Sevict strength to have 
been vith the Peturd strength which they thonmsclycs 
raintsired in the erce wil] be significant on the 
questinn of cggre sive or defensive intent. Let us 
thercf-re place side by side these Jeprnese estizetes 

ef Sovict strength («hich resch anly to 1943) rnc the 
figures -f Jrpencse strength; I shell 1ention not 

only the figure given by the Japenese recerd, but 

elso the Arericen esticetest 


Yer Estir tcd Soviet Japanese Arericrn cstim te 
Strength Strength nf Ja irnese 


1937 370,000 200 ,0C0 

1938 450,000 220,000 

* 1939 570,000 270,C00 

1943 700,000 400 ,0CO 

1941 800,000 700 , COO 

1942 750,006 700,000 710,000 

1943 700 ,0CO 600 ,oco 553,000 
A camrris n +f tre nunbers of eirernft 


evsilrbie to the tr preies is af intcrest, but ts 


t ee Se 


42,823 

shewn in evidence hcre, thet toward the end -f Un 
wer all, reserves in Manchurin rere erlicd os 
In eny event, the Ancrican figures show 66C,0C0 ren 
in August, rs contrestcd vith the prosceution figure 
of 860,000. In this cannectiun, it will be notid 
thet the figure officivliy reported by the ruthcrities 
of the U.S5.5.R. to the Herdqusrters of the Suprere 
Cornendcr for the Alli.d Povers of the nurcber of ven 
erctured end killed by thcm in their pttrck on 
Menchuri» in 1945 is 674,000. Thu cntirc Kwantung 
Arty heving heen cither eaptured nr killed, this 
figure rust represent its tote] strength rs of the 
end af the urr, lcaving a considerrblo discrepency 
eith the figure put in cvidence through the statenent 
of the Ecputy Chiuf nf Dezertoent of the Rcd Arcy 
Generel Staff, 

Wo have elso in avidcnee records fror 
Japenese s urees cf the estiretcs rede by the Jnzrnesec 
Guncrr] Steff of the strength of Sovict Per Erstarn 
fnrces since the yerr 1931. Obviously sw d^ not know 
the extent of the rccurecy of these estinetcs; but 
they ere of interest here -s showing the understanding 
333. Testiueny <f Tekeyrme Hobutrke (T. 23,658): Tate) 
Lobdlication of menposer wes ordered in July, thcureticr) 


strength rerching 780,000. 


m - 


anzerhat rore diffieult to oake nn the record. ke 


ean drow up the follew-tng coupnrisons. In 1940, 
recording to the testinnny of TANAKA, there rere 
500 circraft in the Kenntung érey; the Generr] 
Staff estirato of Sovict strength shors thet the Fer 
Eastern Arry hee 2,800 operrtionn] nircraft in thrt 
yerr. In 1941, Japenese nir strength ory be yut et 
fron 280 slenes at the crd of the yerr, rs testified 
to by TAhAKA, to 800 in the suring, *s testified to 
by KASAHARA: the estinete of Soviet airersft for 
1941 1s anproximately 1,C00. 

In 1942 the Kwarntung Arzy hed fron Bco to 
900 plencs by the Ancricen cstinatc, 400 te 600 
nceording to KABAHAKA end TAKAMA; the Soviat nir-porcr 
ronaincd et 1,000 plonos. In 1°43, the Averiern 
cstireta varics from 195 to 528 jlenes, the testimony 
of LATSUMUHA gives 700 to 800; Soviot strength wns 
1,000. 

In the urtter of pruor rlso the siturtion 
is similer. Tho Japanese forces hrd 300 tenks in 
the spring of 1941, according to KASAHARU.; the Sovict 
forces merc cstirrted ti havo 1,000 in tho sane yerr. 
Jagpencse tank strength in 1942 reechcd 900, sry3 
KASAHARA; Soavict strength is estireted nt 800 to 1,000. 
In 1943, says MATSUBUHA, the Keentung Arvy hed 900 tenks; 


Sewict forces atill had an estiratcd 800 to 1,C00. 


In rny event, wll evidenco in the cese confirns 


the fects shorn by this comparison cf the militrry 
Jover af the ten mations. To mention only the 
prosecution witnesses, LATSUMURA (brought fron 
ioterncent in the U.S.S.R. as a prosecution witness 
but on this .%casion testifying by affidavit takcn 
by the defense) bes ahorn nn inferiority of 30 to 50 
scr cent `f the Japenese forces viz-2-via the Soviet 
in ae end MURSKA¥I on crcoss-exruination agreed 
thet even after the reinforcenent by the Kantokuen 
the Keentung irny's forces were inferior to thosc of 
the Soviet ieee 


TEE PHESIDENTs ‘e will recess for fifteen 


(Whereupon, at 1445, a rocass tos 
taken until 1500, after thich tha proceadings 


tere resuncd es follows1) 


(334. Tr. 23,285 
335. Tr. 32,030.) 


material, s ince, the "uantung Army being in close 
proyimity to Japan Proper, its strength could be 
doubled or trebled "in no tue In anawer to 
thir it is sufficient to point to the evidence that 
in 1939, prior to the Nomonhan incident and while the 
China Affair war still an a relatively small scale, 
there mee only ona division in Japan mae E 
It 1s hardly ta be assumed that while engaged in 
eytensive aperations in China and, later, in a 
great war in the Pacific, Japan coyld have doubled 
or trebled the 14 or 15 divisions in Manchuria “in 
no time", or in any rearonable time. 

38. Of the question, much discussed by 
the prosecution, of the building up of Manchuria 
as a wilitary base for use against the U.S.S.R, 
it is not necassary to speak in detail. It is ad- 
mitted, of coursa, that military measures were taken 
by Japan in Manchoukuo; but s0, no doubt, would it 
mot be denied that such measures were taken by the 
U. F£. S. A. in her Far Bast. From such facts alone 
it ie iuporsible to infer -- any more than in the cara- 
of operaticns plans -- that there te aggressive intent; 
those preparations, on either side, are equally con- 


virtent with purposes of defence or of attack. Other 


337. Summation, SP-62 (tr. 39,802) 
338. Testinony_of HASHIMOTO (tr 22 504) —— 


MARSHAL OF THE COURT; The Internationa 
Military Tribunal for the Far East ia now resumed. 

THE PRESIDENT: Major Furnass. 

MA. FURNESS: 37. All of these comparisons 
of atrength, it ia submitted, conclusively negative 
any Japanese intent or purpose to mount an attack 
on the Soviet Union during those years. Not 
only did Japancae strength never measure up to 
Soviet, but it sas infinitely far ‘rom ever 
attaining the overwhelming superiority essential 
to attacking. Moreover, from 1943 tha quality 
of the Japanese troops in Manchuria began to 
decline, as the better troops vere withdrawn 
for the war in tha south and vere replaced by 
neu E G Tho prosecution now take tha position 


that tho comparative troop atrengths are not 


336. Testimony of HATERA (Tr. 8150), 
KASAHARA (Tr. 23201) and YANO, Masao 
(Tr. 23273). 


evidence evists in the fora, for exanple. of the 
comparative etrangth of Soviet and Japanete forca? 
which we have just been considering. ‘Ya cannot give 
numerical comparisons of Soviet manpower from 1931, 
for the manpower figures commence only with 1934; 
but we can poirt out that from 1931 to 1937, the 
period when it is contended that Japanese strength 
increased fivefold, Soviet strength in number of 
divisions increared over threefold, and war such 
larger than Japanese at tha beginning of the period 
(if we may allow a Soviet atrength in 1931 in the same 
ratio of man to divisions as in years from 1°34 on- 
If the number of Japanese tanks increased 
two-fold (presumably from 1931 to 1937), that of 
the Soviet Army increased sixfold from 1932 to 1937 -- 
from 250 to 1,500. If Japanese planer increased three- 
fold, the foviet (increasing from 350 to 1,500 be- 
tween 1932 and 1937) were up over fourfold, It is 
alleged that the Kwantung Army grew at a faster rate 
than the Japanese army as a whole; #0, however, for 
aught we mow, may the foviet Far “astern Army have 
grown more rapidly than Soviet forces ar a whole. 


If the Kwantung Army formations were located close to 


339. Py. 2681 (tr. 23,549). 


Been @& vewnw ow 


the frontiers of the Soviet Union, the foviet forces 


an the other side were not far away, in Furope. 

The alleged colonization of "anchoukuo by 
Japanese reservists, as reported (in form of a con- 
clusion) by the Red army General Staff, is of no 
moment. As the Tribunal 1s aware, Japan had univer- 
gal compulsory nilitary rervice; and it is inevitable 
that men af an age to emigrate and settle in a foreign 
country should, being thus of military age, alsa be 
ailit ry reservists. 

42 was said above, we shall omit entirely 
datailed consideration of tha "exhaustive evidence" 
Felied upon by the prosecution to prove aggressive 
intent of Japan by "the establishment of a military 
bare in Hanchuria"™ -- the constructicn of roads and 
railroads leading to (or from) tha Soviet border, of 
barracks, of ammunition dumps, of airfields and air- 
basez. Kor need it give concern if it be true as - 
allaged by the Prosecution that the fortified areas 
were shallow in depth and were built in zones facing 
“important operation objectives" in Soviet territory. 
Again, the question of location is disposed of by 
simply reading the very evidence offered by the 
Prosecution to prove its aggressive character: "The 


establishsent of anti-Soviet fortifications is scheduled 


thare thinge are not significant. ‘She prosecution 
rely upan tha teetinony af TAKEB? Pakuzo to prove, 
for eyenvle, that the Kyorakai, or Concordia Society, 
eyieted for the purpose of “contributing to the 
tren¢farmation of “‘anchuria inta a military base ao has 
tne preparation of a rar against the Soviet nnion." 
But this sane witness admitted under cross-examination 
that the purpose of the Fuantung Army's being sta- 
tioned in Manchuria was for defence -- "it is exactly 
ae you say" -- end that all military installations 
constructed by Japan in Manchuria had the ete 
ef serving that fundamental purpose in rome way. 

The details of the Kwantung army's plans -- the fact 
thet they had plans for administration of occupied 
Foviet territory and for other contingencies which 
would arise in a war defensive or otherwise -- fail 
utterly to sustain the sweeping conclusions that “The 
Kwantung army was the striking force of Japan, and 

1t wes assigned to the invasion and occupation of the 
Soviet ee Ora or to prove aggressive intent 
in-the fact that "The Commender-in-Chief of the Kwon- 


tung áray and his headquarters rere directly engaged 


in the drafting of plans for e war against the .°.°.R." 


142. Summation, S)'-48 (tr. 39,785) 
442. Tr. 31,845. 

344. Summation. SH-49 (tr. 39,788) 
Jas. Ia., (tr. 39,989), 


to be made" dees not imply that those fortifica- 
tions will be used offensively or defensively. 
Cinilarly, that the fortified areas in Korea were 
concentrated in the direction of Soviet territory 

is equally consistent with the fact that it was only 
fron Soviet territory that the Japanese felt the 

danger of any attack. The matter of the fortifications‘ 
being shallow rather than in depth bespaaks well-known. 
Japanese tactical concepts, which were eyplained by 

the witness ITIMURA, in saying that "the depth of the 
positions of our fortifications cannot perhaps be 

gaid torbe short, but compared with that of Russian 
works, it would probably seem less great. This, 
however, was due to the tactical idea of the Japanese 
rmy. mce their defense positions were set up, it 
vas the principle of the Japanese army to defend them 


to the death, yielding not an inch of ground to the 


finilarly of the numerous other items showing 
military developments in I‘anchuria. Given a military 
establishment, given a potential enemy, it is only 
natural and indeed is but the duty of that army to 
Make preparations for eventualities. Until the 
aggrassive intention #hall have been demonstrated, 


340. Summation SH-47 (tr. 39.784). 
i- Tr.-23,474 ee 


no matter hor it came about. 


he proof of the entartainment by Japan 
The avicernce concerning the so-called 
of aggressive intentions against the U.S.S.R. 1s 
tational Policy Investigation Association (Kolusaku 
lacking. Much proof there is -- and we reed not 
Nenkyukai) roes no further toward proving any national 
give it ceatailed consideration -- of the opinions ge R as 


aggrassiveness. This organization, as was admitted 
ef various individuals, of the proposals which they 


both by the prosecution nitness who was the chief 
made from time to time to the Government, to the 34 


? 
of its business bureau and by its founder and 
Arny General Staff or in ather quarters. Hut the 348 


president, has made it clear trat this was a 
opinions of Colonels SUZUKI, KASAMARA, KAWABE, KAFDA 


urel ivate organization, which although it received 
and others are o? no significance. The elaborate P y pr £ ’ (3 


contributions from governrsntal offices often did not 
argument built upon these opinions of individual 


even @isclose to those offices the plans which it 
soldiers is entirely swept away by the remarks of the 


had for using the donations. This organization in the 
Presidant of the Tribunal when one of them was being 


erd apneared to be completely ridiculovs, and can 
cross-examined concerning his: 3 


readily be recognized as one of a prolific clan which, 
"So far as he reduced his opinions to writing 


Sonever much noise they may have mada, hed no connec- 
and sent them on to this General Staff and they were 


tion with creati or express government licy. 
entertained, they are relevant, of course. We do = i a io 


It is significant of the weakness of the 
not want his opinions. There were millions of 


argument on this int that in order to establish any 
Japanete soldiers, and they all had opinions of one . r 


attitude of “he Ceneral Staff of aggressiveness toward 
sort or another, and we do rot want to know what they = 


the Soviet trion the prosecution F even attempted 
were. He is not here to attempt any personal justi- S triton the prosecution rave a P 


to take advaztage of correction of lan e made 
fication. He is here to tell us what he told the = m oe guag 


hy the court interpreter, in translating an answer of 
General Staff and wrat he knows of the attitude of y x j a 


347. Testi-or. f YATSUGI, Ka Erhíbit 678 
the General Staff and the Japanese Government in 247 (te fee T » Kazuo, 78, 


246, ab. 
relation to war. : 2 


346. Tr. 23,260. 


, Kinmochi, Exhibit 3,644, 


a witness, to zet the vord “var! ints their cese -- Soviet's Far Eastern army in those cays, was 


even to shou a tentctive agrecuent of officers as devoting its utmost efforts to cefensive measures. 


Jou as section chiefs of General Staff and Wer 


349. 


| inistry for ear.” In no other "ay, of course, 


Cirsuxstances being such, ue cade it our principle 


never to enter into a state of war against the 
can the Ceneral Staff te inpliceted. To prove that quae 


the professed Japancse fear of the Sovict military TANAKA, Shinichi, who es chief of the First 
1 1 T k 


bacr mes not geruine, henco trat military preperations or Operations Section of the Japanese General Staff 


and rlanning uere not regarded as measures of sclf- from October 1540 ta December 1942, testified in 


devense, the prosccution heve elso produced and rely great detail concerning the attitude of the General 


uson tyo docurecrts dated 1931 ~hich indicate thet at 


Stal” toward the U.S.S.R. during his period of sarvici? 


tat tinc the opinion was held in sone Japenese mili- He shovs clearly the exect military measures taken, 


tarv circles that thera vas then no threat fror the the considerations underlying then, and the intentions 


U.S.S.R.; but as vo hava already secn in considering of the General Staff. This witness was cross-examinad 


th: camnarative military esteblishzcnts of the two et considerable length, but no effort whatsoever wes 


nations in Manchuria and Siberia, it gas from thet made or has ever been made to disprove or to caat 


dste, 1931, that the Sovict povor uncernent its vast any dovbt upon the actual facts and figures testified 


{norcese and such an opinion, cven if vell founded 
then, must have becomo invalid later. 

The Vice-Chicf ol tho Army General Staff in 
Noverber 1941, General TAMABE, said: 

"At that timc, not only had the Supreve Con- 
ezn no intention shetsoover of cngeging in any 
positive action zgainst the Y.S.S.R. but on tha 
contrary, Japan, being unor constant threet of tha 
349.-- Suamation, 3H-93. (Tre 39,793). 


to by him. Even if we were to concede all that is 
suggested by the cross-examination of the untruthful- 
ness of his testimony cancerning the intentions and 
motives o? the Jepanese Army, it remains undisputed 
thet the Japanese Army had the numbers of troops which 
he says that it had (all evidence confirms this), had 
the onerationa] problems which he mentions, and faced 


the necessity of anticipating a possible war (which 


Ree Tr. 23809 S as), Tr, 23,303 


sortradict the defense evidence of Soviet strength. 
It does rot suffice, to dispose c? such facts, to 
assert that the testimony was given by a ringleader 
of ageression; that is begging the question, which is, 
čo these facts show that aggression was planned? 
Genera] TANAKA's testimony relates particu- 
larly to the Kartokuen and to the General Staff's 
estizates, plans and intentions in tks rear following 
the commencement of the German-Soviet war. In cross- 
examining hin the prosecrtion attempted to relate the 
Xantokven to the Imperial Conference decision of 
2 July 1941, -ith the intention of proving thereby 
that Japan at that time planned ageressive war against 
the Soviet Union. Let us consider this question just 
a sonent, for if Japan did not at thet time plan war 
against the Soviet Union, she never did -- this is 
the nearest approach in the record to any official 
éiscussion of or decision on war agcinst the U.S.S.R. 
We note first that the exhibit which contains the pur- 
ported decision of the Inperial eaurasenee? is un- 
certain as to origin, having no certificate, and 
pretends to be only "a semmry of the Empire's policy 
352. Ex. 779 (Tr. 7904). 


42,040 


— 


1| >» building up the Kvantwıg Arry -2 a proper defensive 
2| point, while attempting to solve “the Northern prob- 


354. 


3] len* by dinlonatic means. The Imperial Conference 


4] decision continues: 

7 “Meanwhile, diplomatic negotiations will be 
continued with detailed precautions; and should the 
ecnditions of the German-Soviet war progress favorably 
ta Japan we shall execute arms to solve the northern 
problems, thereby seturing stability in the Northern 
regions." 

This 4s warlike, certainly; but it is nota 
plan for war. In point of fact, no plan for war was 
ever mode; the Generr] Staff during the period follow- 
ing vas vorriod about whether it could carry out 
defensive operations in case of a Soviet attack. 
Every effort was made not even to create friction 
ith the Soviet Union, and to adhere to "a policy 
cf peace at any cost" -- outposts were withdrawn, 

"the utrost was to be done to localize any border 


355. 


incidents.” Tris attitude was adopted despite 

rapeeted exkortations from Germany to participate in 

the war, commencing even before the outbreak of that 
Gerran Foreign Finister von Ribbentrop testified 


Id., (Tr. 23321-30). 
Id., (Tr. 23333-35). 


accorčing to the chenges in tre situction,” hence 
cannot be teken as embodying the exact language of 
thrt decision. The section relating to the U.S.S.R. 
contains two decisions. First of these: 

"Though the spirit of the tripartite axis 
"112 orm the keynote of our attitude torard the 
German-Soviet War, we shall not intervene for a while, 
but teke voluntary measures by secretly preparing arms 
egeinst the Soviet Union." 

This, evidently, ís not a decision to wage 
var ageinst the Soviet Unior, bet a decision rot to 
‘ape dar -- "7e shall not interyane for a while." 
“het may be done after "a while" remains to be decided. 
Ver, 1t is true, may cone to be decided later; but that 
4s a different matter from making a decision on war. 
There is no decision yet. As Chief of the General 
Sta?’ SUGIYAMA expleined to tis subordinates immec- 
diately after this decision, the preparation of arms 
to be made 7as not synonymous with ee The 
“settling of the Morthern problem" was discussed, but 
the Gencral Staff's idea of “settling the Morthern 
problem" ater the outbreak of war betveen Germany and 
the U.S.S.R. meant in the opinion of the Chief of the 


General Staff the maintenance of peace in the orth 


42,841 


that he made such a Fequaskyee the then Ambassador 
to Germany OSEIMA testified to several such requests, 
es also to the fact that the German Government pro- 

tested Japan's giving assurances of: the observance of 
the Neutrality Pact and her failure to interfere with 


shirments of munitions from the United States to the 


U.S.S Go 


The next Imperial Conference, that of 6 


September, at any rate made no decision concerning the 


U.E.S.R., except to state its policy, which would be 
given in ansner to questioning, “that Japan will not 
take the initintive for military action as long as 
Soviet Russia will respect the Russo-Japanese Neutral- 
ity Pact and will not threaten both Japan and Wan- 
churia 220" Any temptation which may ever have been 
felt to plan aggression against the Soviet Union must 
have been forgot by that time, for there is no avir 
dence of any later high-level decision or discussion 
Qf the question, dnd, let it be emphasized again, the 
military measures taken -- tle number of troops sta- 
tioned ín Manchuria, the number of aircraft assigned 
thera, the instructions given to the Kuantung Army 
concerning maintenance of paace -- all negative tha 
356. Ex. 2€92-A (Tr. 23,557). 


3575 (Ex.e269a) (Tre ; 
nace tee Iga ); see also the tostimony of 


354. Er- 779 eo 


| “aking evan or the first staps toward military, to 


say nothing of national, action against the U.S.S.R. 
The prosecution contend that the Imperial Conference 
decision of 2 July “was not revoked as regards its 
boing carried into effect." With this statement, 
at all events, ne can agree; that decision was “not to 
intervene for a while," and it ras never revoked or 
superseded by a decision to interveno. 

Bo far as concerns the allesed plan for o?fen- 
sive werfare szainst the U.S.S.R. worked out in 1942 
and opchenged until the spring of 1944, it has already 
been disnosed of above in the discussion of operations 
piam oE It may, however, be repeated that the prose- 
cution heve themselves givon away this plan when they 
quote it in SEJTMA's words: “Like all the previous 


operational »lans, this plan for 1942 (Showa 17) was 


! 
an offensive plan and the operation vas scheduled to 


” 


w 


Bre Be wm wt wv a w 


carmmence vith a surprise attack."26- 


In view of this 
plain statenent of SEJINA's, as well ns of his cross- 
examination on the matter, we may quit the subject of 
any var plans for 1942 or subsequent years. It can be 
left to the inagination shat vould have been the effect 
had Japen in these circumstances "given the coumand" 
359. Summation, AR-150 (Tr. 39,907). 


atO. Supra. f5 30-34. 
363. Svumration, §5-161 (Tr. 39,922). 
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asked nine tines ty counsel and by the court whether 


it was not clear that such vas General UIFZU'?e mean- 

ing. he refused aight timer to answer, and finally 

szid, “General U2 made it his duty to maintain 
363 


defense." fuch an admission from one not only a 
star ritnes* of the prosacution, but a man who fron 

bir position (Chief of General Affairs of “anchoukuo) 
must hawe been taken into any plans involving war with 
Russia, is, it is submitted, proof absolute not only 
thst durirg his tenure in "anchoukuo =- July 1940 to 
acgust 1945 —- there could have been no such plens, 

tut thet the Kuahtung Arey in those years had no thought 


of offence. Bith this we say leave the matter. 


TES MEQTRALITY PACT 


41. The prosecution dispose of the Neutrality 
Fact, acd its eventual coming to an end with the 
attack ty the 0.°.S.H. on Japan while by its terms it 
ras still in effect, by the contention that Japan had 
entered into the Pact treacherously, with the intent 
never to observe it, and that it “fs to the credit of 
the fowict N: she entered into the war when 
and as she did. “e are not here to debate the rights 


and wrongs of the rar in which the Soviet 'nion cnd my 


3€3. Tr. 31,857-40 
3€4. Suresation. SP-180 (tr. 39,948) _ 
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which the prosccution aver is all thet was needed for 


the comrencenant of a war by an army not only lacking | 
the three-to-one superiority of forces which the 
strategists require for attack, but actually at all 
times inferior to its enemy. 

40. Considering the attitude of the Kwantung 
Army and its commanders tovard the U.S.S.R., we find 
all testimony in the record nutually corroborative 
of tha facts thet all instructions sent to the Kvantung 
Army wore to maintain the peaca and not to irritate the 
U.S.3.h,, and that tho Koantung Army did concentrate 
its ecnergics to that end and was successful in achiev- 


ing it 28 ` 


Even TAKEBE, whoa was brought here as a 
prosecution witness to speak words put in his mouth 
to try to mova Japanese aggressive designs and 
ections against the U.S.S.R., would not deny that 
when General MEZU, Commander in Chief of the Kwantung 
Army, spoke to hir on the subject of war betwean the 


U.S.S.R. and Japan he was referring to var in tho 


event of an attack on Japan by the U.S.S.R.; 


3€2. See testimony of SATO, Naotake (Tr. 23582), 
IDRA. Jo (Tr. 23396), YAAIURA, Haruo 
(Tr. 23416), KASAHARA, Yukio (Tr. 23202), 
VAYSUNURA, Tomokatsu (Tr. 23282), HANARA, Gihet 
(Tr. 23391), KOZUKI, Yoshio (Tr. 23458), 
TAKAKU2A, Tadashi (fr. 37127) erd TAKEI, Seitaro 
(Tr. 36919). 


country were allied. The question here is the meaning 
of the Yeutrality Pact, and whether it nar violated 
by Jepan in such a way that these defendants must bear 
eriminal responsibility therefor. To say that the 
Pact xvas not binding upan one party is of course to 
say that the other party also ras released from eny 
obligations under the Pact, which is the materiality 
a. the evidence of Soviet violation; this is such a 
femiliar principle of international lar as to require 
no citation of authorities. 

The prosecution argument is predicated upon 
the reasoning that violation of the Pact by Japan hed 
released it fron its obligations. This would require 
proof that the Soviet Union knew of such violation 
before itself being entitled to commit act» in contra- 
vention of the Pact. There is no such proof. It is 
alleged, end we may even make the large assumption that 
it has been proved, that Japan committed violetions 

f the Pect by the furnishing to Germany of military 
information from the commencement of the Russo-German 
war. If this eer true, it would not unless knotn to 
the Soviet 'mion have constituted the justification 

por her furnishing to the United States such informa- 
:1on relative to Japanese forces, which Generol Deene 


por testified ree being done ty the U.S.S.R. fron 


June a There is no shoring of such knarledge. 
During the period fram Movember 1941 to April 1945 

the Soviet Government gave repeated assurances to Japen 
tret it did and would observe and act in accordance 
with the Nuetrality Pact; in September 1944 il was 
racognized thet Soviet-Japanasea relations were in = 
noras) condition, and even tending toward the better; 
acd in February 1945 it was stated that the Yalta 
Conference of a fer days earlier EF included no dis- 


cussion of Far “astern questions. Further, et the 
tine of denunciation of tha Neutrality Pact on 5 
April 1945 the "LE.S.R. stated that “it was recognized 
thet the Pact continued in force for another yeer, and 
that the attitude af the Soviet Government would be 
determined Ly this Aen A 

42. Interference with eand damage to Soviet 
shipping is alleged to constitute another class of 
wiolations of the Meutrality Pact. “uch interference 
there undoubtedly was, es there always is in the cree 
of shipoing of « neutral in waters adjacent to the 
coart= of a belligercnt. The proof does not go to tha 
extent of shoving the imposition of Japan of illegel, 


unreasonabl2 or unjustified restrictions upon Foviet 


365. Tr. 26,639 


366. Testimony of SATO Mootnke (tr. 23,577-B80) and 
“ARITA latushira (tr. 3§,jo8) 
3677 Id. (tr. et 23,580) 


by the U.S.S.R. at tha time, as either acts of war 
or violations of tha Neutrality Pact. 

43. The Tribunal has heard the evidence 
showing the efforts of Japan to secure the mediation 
of the U.6.S.H. for an end to the Pacific Maks? and 
it ‘Snows that the answer to the request was the 
launching of war by the Soviet Union. The prosecution 
attempt to justify this breach of the Neutrality Pact 
and of good faith by saying that Japan was seeking to 
obtain terms for the ending of the war, which is 
trua ard need not be denied. It is also immaterial. 
The circumstsrces go to show how well-founded was the 
long-standing Japanese fear of the U.S.S.R. and how 
unreasonably small, rather than large, were the 
measures of self-defense taken against it. 

This may well be the conclusive answer to 
the allegations that these Japanese measures con- 
stituted preparation for aggression against the 
U.S.S.R., bance breach of the Neutrality Pact. Tha 


Neutrality Pact, in any event, enjoins upon the 


3 
contracting Powers the duty to "maintain neutrality". 


That Japan clearly did. The difference between 


370. Exbibits 2695-2705. Tr. 23577-610. 
371. Exhibit 45, Tr. 513. 
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shipping in matera lying about Japan; on the con- 


trary, it is submitted that the understanding of 

the Japanese Naval Ministry, as testified to by the 
witness FUJITA, was correct so far as is shom by any 
evidence here: that the measures taken by it in restric- 
tion aa conformed to existing international 


usage. ™ respect of this matter, as well as of 


the propriety of certain searches and detentions af 
Foviet vessels, there was no evidence submitted to 
contradict the testimony of this witness indicating 


that those actione were in accordance with international 


law. As for tie ginkings of Soviat vessels, if there 


minking: were performed, as alleged, by Japanase air- 
craft and submarines, those acte are not shown to have 
heen committed in accordance with any poliev or order 
of naval authorities or government, nor with their 
approval or knowledge. It appears, moreover, that 
in instances when liability mas established the Japan- 
ese Government did recompense the Soviet Government 


for sy a by transfer to it of varsele in replace- 


ment. 

In such circunstances the interference with 
Soviet navigetion and damage to its varsels are scarce- 
ly to be treated, any more than they ware treated 


368. Testimony of FUJITA “aeamichi (tr. 
369-Testimony of TOGO? pa 
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belligerence and the commission, wilfully or other- 
vise, of unneutral acts, is well established and 
universally recognized; the highest to which the 
proof of the prosecution can be said to rise is to 
proof of unneutral acts, which do not constitute a 


‘aschanging the status of neutratity for-that—-of—_—_—_ 
failure to "maintain neutrality." 
{ 


CONCLUSION 


44. It is subritted by the defense that 
none of the Counts of the Indictment charging offenses 
against the Saviet Union has been sustained by proof. 
The border incidents of Changkufeng and Nomonhan, not 
being war, are not within the jurisdiction limited 
to the Tribunal by its Charter. The proof is lacking 
that Japanese military preparations, of which much 
and detailed evidence has been presented to the 
Tribunal, were ever motivated by any intent formulated 
by Government, Army or official organs of aggression 
against the Soviet Union. On tha contrary, the evi- 
dence has shown that Japan was motivated always by a 
genuine fear, well-founded or otherwiza, of Soviet 
power; and the nature and extent of those Japanese 
military preparations demonstrates them conclusively 


to have been those of defense, not of aggression. 
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It 1s submitted that Japan to the erd adhered faith- 
fully to her neutrality pact with the 0.5.S.R., who 
has now no ground for the charge against the nation 
or her statesmen and soldiers of planning and waging 
aggressive war by their conduct during the long years 


at peace between the countries. 
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1 Page 41, omit fraz line 12 to line 24, and begin 


git the second line from bottom of page, "“Conditiors 
ing such..." 

Face 56, omit entire page. 

Page 57, omit the firrt ten lines ard begin with 
at the tine of the China Incident..." 

Pages 61-62, omit the «ntire pages. 

Page 63, onit first line. 

Fare 81, omit the middle peragranh from “in point 
f fact" to “cases unsolvable.” 

Tri-, if the Tribunal please, is in addition to 
be errata sheot we sent arcund first- thing this morn- 
nf, making other deletinns. 

THE PRESIDEKT: The Judges desire to confer. 

Ww wit] adjourn until half past nine tomorrow morning. 
("rereupon, at 154C, an adjournment 
was taker until Tuesday, 9 ‘arch, 1948, at 


c°730.) 


TYE PAEFIDET: “Mr. Lazarus. 

IR. LAZARUS: !r. President, because the 
second errata sheet on the China susmation has not been 
distributed yet, 1f the Tribunal wishes, in one minute 
or less I could give you the pages I have stricken 
before Doctor KANZAKI begins to read. It is going to 
be read in Jepanese and I have already given the trans- 
lstore a copy of that and have made the correction 
on their Fnglish copy. But I thought the Tribuns] 
“ould like to know in edvance the Pages omitted. 

THE PRESIDEHT: Proceed with the recding, and 
tell us what you have omitted. State what the additicn- 
al anendrants are. 

Mi. LAZARUS: Yes, your honor. 

On pages 6-7, omit from "Sccial disorder ard" 
to word "war", first word on Page 7, 

The antiro 14th pago. 


Tha entire 15th pagc down to thc 24th line. 


9 
We will reac beginaing wit? th. sceond line from the 


bottom, “Japan was avarc..". 

Page 16, omit from the first Linc "of the 
Sevict Union". 

Page 39, Omit from “Properly speaking...” 
ling 16 to endif page. 


Pera 40, all «ut. 


Tuasday, 9 March 1946 


INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of the Tribunal 
War Ministry Building 
Tokyo, Japan 


The Tribunal met, pursuant to adjournment, 
at 0930. 
Appearances: 

Far the Tribunsl, all Members sitting.. 

For the Prosecution Section, same as before. 


For the Defense Section, same as before. 


(English to Japanese and Japanese 
to English interpretation was made by the 
Langusge Section, IMTFE.) 


VARSHAL OF THE COURT: The International 
ilitarv Tribunal for the Far East is now in sassion, 

TuE PRZSICE.T: All the accusac are present 
except oTRANUMA, HIROTA, SHYIRATCRI and UNEZU, who are 
representea by counsel. The Sugamo Prison surgeon 
certifies tnat they are ill anc unable to attend the 
tripl tocay. The cartificatas will be recorcec and 
filec. 

Wr, Lazarus. 

FR, LAZARUS: Mr. Presicent, the corrections 
suggested last nignt have been maca. The translatcrs 
bava those correctians, and Lr. KANZAKI is prepared to 
read tha corrected eanuscript. 

THE PR&SILZKT: Lr. KANZAKI, 

DR. SANZAKI: (Reacing) Wr. President and 
dzmbers of the Tribunal, I wish to show on behalf of 
tae defendants that they ara not guilty of the alleged 
offenses concerning the China Affair. 

Tne China affair startea from an incident which 
tao, place at 11:40 p.m, July 7, 1937, in which a unit 
ef the japanese forces, then maneuvering in the vicinity 
af tne Likowchiao, at a spot cosmonly callec Karce Pelo 
pricge, was iilegally firad upen by Lhinase troops 
stationed at Lungéangmtao. (A. T. 20,532, 20,619.) 

(A. T. 23,532, 20,619.) 


Aray at Paiping was stiying at Tungchow preparing for 
taa inspection. 

2. Tha Second Infantry Regiment stationac =t 
Tiootsin was staying at Shanhaikwon for the same purposi. 

3. Lt. General TASHIRO, the North China 
Garrison army commander, was so serjously 111 that ha 
was unable to take commana of his forcos, (He died a 
short time latar.) 

4. Brigace Commander kajor Ganeral KAiA32, 
Snozo, was staying at Snanhaikwan to inspect the Seconc 
Regiment, leaving 2aiping, his ragular post. 

5. åt Tiantsin, the basa of the Japanasa 
Garrison Army, tne supolying of aras anc munitions "as 
impossible. 

Such being the case, the Japanese forces era 
by na saans in condition favorable for provoking an 
incident, whereas tha Chinese /ray had alreacy takon 
np positions along tha bank of the Yungcheng Riv2r, 
marcting its forcos of considerable strength up to 
tnat line. Considering thase facts there was no reason 
to balieva that tha Japanese troops shonld have ini- 
tiated an attack upon the Chinese forces. It is 
unGgouotadly evident that the sucden and illogal sttack 


ef firing by the Chinese troops was renlly surprising 
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ne staticning of Japanese troops in North 


he Boxer Rebellion. (B. Ex. 247, T. 3314.) 

Japan's right to perform such maneuvers had 
heen recognized in tha notes exchanged bsatween: Japan 
anc China concerning the raetrocession of Tientsin in 
902. Tna above notes run as follows: 

Foreign troops sh»ll possess tine rights to 
perform maneuvers of target oractica. There shall be 

42 }© need of notice to the Lainesea authorities, excant 
13 pnen ball cartriages or loaded shells are usac. 
14 KA. Ex. 2495, T. 20,596.) 

On the night of the evant a unit of Japanese 
forcas “2s vnerforming a preparatory axercise for > 
oming inspection, ana, as a mattor of coursa, tie 
apinas¢ troops usec blank shots at the tima, carrying 
10 ball cartriagas. Accorcingly, the performance of 
ten ex2rcises was in no wzy e violation of tha *gree- 
ant saetsoavur. 

4s clearly tastified in the cvidence the 

Jap-ness forces were in tha following concitions: 
l. The main forca of tlhe Jap-nase Garrison 


(3. 3x. 247, T. 3314. 
mth — Y- O 2. - 20,506.) 


to the Japanese. (A, Ex. 2487, T. 20,619-20,620; 


2x. 2479, T. 20,527.) Besides it 1s also quite clear 


froe thz avidence that Japan had mw v-r acopted any 


plan for waging war upon China. (B. Ex. 2479, T. 20,527; 


Ex. 2487, T. 20,615; Bx. 2488, T. 20,870.) Than, why 
did tha Chinese \ray take such a dafiant action? Tha 
reason $4111 be self-eviaent, 1f ona looks into tha 
davalopmant of the anti-Japanesa campaign anc tha 
cComaunistic mow sant in Cuina. 

bt first the Chinesa Govurnmant mate offorts 
to supprass them, but of lata their way of boycotting 
Japanesa goods hac bocor? mora anc mora organic and 
they wera conauctad on a largar scole, transforaad into 
a general popular movamunt; consequently the Chinasa 
Govarnmant found it impossible to axercisa completa 
control ovar tha movamants, and ot last the govarnmant 
itself bagan to assume tho leadarship of tha sovaumant. 
(A. Bx. 63, T. 20,985; Ex. 2510, T. 21,023, 21,024] 
Bx. 2511, T. 21,060; Ex. 2512, T. 21,043.) It mes 
tho davalopment of tha communist movemants in China 
that spurrod and boostoo this anti-Japanauso csampsign, 
causirg sucn a radical transformation of tha movimont 
Bi Bhs FBR Sa PB SARah Es a 


a. Bx. 65 T. 20 3385; zx. 2510, T. 21,023, 2} 1024 
Ex. 2511, T. 31,040; Bx. 2512, 7.22, 


E 


th=t it became æ scorious monaca to Japan. 


In Saptambar 1920 a meating was hele at Shanghai 


io preperation for the ustablishzant of tha Chinosa 
Communist Perty under tha loacership of Voichinaky, 
ta» ciractor of ths Cominturn for tha Far Zast, ind 
later in Fay 1921 the party was formally organiz2d. 
Tə perioca betwozn 1924 and 1927 was tha aga of tha 
joint campaign of tha Kuomintung anc the Chinzsa Com- 
munist Party, which was startad fron Sun Ihsian's pro- 
communist policy. (B. Lytton Report, Chaptar I.) 

Jut lator the communists bocama astranged from 
th: auoaintung ana continu: to carry on thair original 
mo¥omeat stancing in opposition to the Kuomingtugg. 

(a. 2x. 57, Lytton Raport, Chnap. I, Qutlina of Asc.int 
bDavlopments in China.) 

In Lucgaber of tha following yaar, 1936, thora 
nappened tha Sinn Incidont, and tha Communists forcad 
Ur. Ehisog Kai-shsk to cetcrmine to maka tharough pra- 
paretians for tna offonsive rgainst Japan. 

(A. Zx. 2,514, Tx 21,104-21,196; Ex. 2,374, T. 18,426- 
18,427.) 


Moreovar, Ehinaso Communist campaigns wara not 


Lytton Report, Chapter I. 


Ex. 57, Lyttan 2:vort, Chaptar I. 
Er, 2,5) by 


18,429, 


4, T. 21,104-21,106; Ex. 2,374, T. 13,426- 


darkness and térrors. Ané on taù othar hano, they cor 
ductad inganious propzganda of communiso, forciùly 
craating orgnnizationa of paopla, furnishad “ith arms. 
Toco comounists aimac st tho armenent of the hols psopl:. 
At poaca tims, thoso people wars engaged in farming “nd 
in omergancy thay took irms to fight. Whan punitivu 
forcas arriwad, thay concasloc all thofr arms, trins- 
forming thimsolvos into good citizens., So punitivo 
forces ware often at a lass to distinguish good citizans 
from thosa handits. (A. Ex. 2479-4, T. 21,703; 2x: 57, 
Lytton R port, Chap. 1.) Whan rod troops ware to evs- 
custa from their occupied aran, thay acoptod their 
favorite tactics commonly callad "Kung chih-ching yan," 
(Tn: “Clear the Room, Sweep the Fiald“) causing 211 mon 
and all tnings in the area to disappear from sight. 
Tnis brought nbout horrors indescribably terrible znd 
savara. Tboir politics of fraud, intrigues ana horrors 
thraataned us buyond measure. 

Tne Cninaso Govarnmant fully cognizant of the 
d:ngsrous nature of communistic govements had andesvorad 
to stamp tnom out. (A. Lytten Report, Chap. I.) 
Gonarel Cnieng Kei-shek me macc his bast effort for 
extarminiting the Aad forcas. But in Lacemhdr, 1936, 

A. Ez. 2479-4, T. 21,703; 2x. 57, Lytton Aaport, 


Chap. I. 
|: tyttnn Raport, chop, KS 


only 2 morecideologicol agitation, but also movamants 
of militery, political ond ciplomtic significanca. 
According to thair plan, thay attumpted at firat to 
consolidsts thair sphera of influence in North China, 
then acvənca forsard into othar districts to divica 
China in two -- the Raa autocratic North China and 

tha €amocratic South China -- ana finally Soviotiza 
tna "bolo lend, complating th2 destruction of dumocretic 
China. (A. Lytton Raport, Chap. I,) And this brought 
about sarious consequences in thu existunce of Japan. 
Tha charactaristics of Chinusa communist movomonts Wara 
remarkably étffirent from those of other countrias. 
Tna Chintsa Communist Party attomotea to put farmirs 
und-r arms according to tha diractiva of tha Cominturn 
in 1927. Thia armed Soviatizing mova simoc at the 
davalopmant of tha movimont through guorilla vara. 

Tha process will ba dascribuc below. At first tha 
"gganta" smuggled themsalves into penceful districts, 
and furnishod outinws in towns ang villagaa as wall ss 
b-enaits ano mounted brigands with arms. Then antoring 
towns and willagas undar aisguiso, thoy sat houssa on 
fira, looting and, dostroying tho thols aren, Thay 
masaacraa messes of pucplo, bringing forth 9 world of 


A. Lytton Report, Chap. I. 
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he wis log into 2 tr-p of ‘tna intrigue of tha Cowunist 
Army. Ha wna orrastud at Sian and compelled to agrao 
to form en anti-Japanose front ty tha joint campaiga 


of tna Kuomingtung anc tho Communist Party. 


> 


aftur the Si-n Incitcnt thir enti-Jrocnuso 
rava ent chnn? its charcetur in three pointas 

Firstly, cnti-Jo-entsr heerte rn instruncnt 
af mitiansl] yolicy. ża stot4d chove, anti-slicniso 
bee long teen rootes in the cin'’s of the avorle ene 
cnti-J-asnens rewstcnts he2 buen continuce pursis- 
tently. Bufore the inci¢unt, howuv.r, thuy took thu 
stony of t populrr ravurent, while thu Chin su Govurn- 
mont hel ‘sen in 2 position to ecntrol then, But 
efter cfactin: cnti-Jacanisn oa r notionsl zalicy 
in the wok. of the forratian of snti-Jansnusc frant 
by the jeint errssinn of thy Kuoningtunz sn! thu 
Comunist Perty, thu sovoernccnt cetuslly -nè forcelly 
tack the loccurshin of snti-Jsornysu popular mavonunts , 
lacing itsvlf in th: faru-frant af thu ceroripn. 
(2. Ex. 57, Lytton Rosert, Chea. VII, T. 20904, 
20907), Prior to tiis, ~lthouzh not ce fuw treublus 
wore P iaa’ bake doirn civ’ Ohdne, Wow tan wie 
Wilusa OUP a int inu’ th be fedon‘etda., but sinou 
nina ndante enti-Joasnisn >s its nitions salicy, 
their friently relstiona wore brekun ty Cins. 

Sveonlly, arte’ forcua wre usu in the 
ravetant, Noutluss te szy, it acs utterly unreason- 


chlu thet such r-yoisnts shari? tu ettenled hy riots. 


« Ex, 57, Lytton Lonort, Choz. VII; Tr. 20904,20907. a 
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trory—tae-fare tlen-of thu -jaiat smst ~ 
fave further ecbeneus for ‘uvclopn-nt af ths rovunnt. 

Bufar. thst tiru tho comunists nuru circu- 
scrit by th. “r ssure of th: sovurncent in thuir 
Eewsnent. But zftor ths ecrucront with the savernnnt, 
S ieg rolio ef such obstceles, they coul: seura 
th. riior sshurg for thir retivity. (2. Ex, 2547, T. 
21556 - 21557). 

Ta.y Ver. “ivan mony rors chaneus fer infusinz 
their theuchts u.m inta the hurrts af tho suoplu 
throuth crti-Jzo-nesc oropescnés sussones with cortu- 
nism. (B. &=. 2537, T. 21543). 


>. Ex. 2937, T. 21£56 - 21 a 
B. Ex. 2547, T. 21549. ff 


But the Ca trunist Perty cn” tho Xuoringtun; bugen ta 
rike -rcanarstions for r urr enctinst Jepson, coating £ 
realicy ef uxclu`inz Japon br erred fareu snc on the ather 
hen! thuy leunchud wizorqus sm’ extunsive mti-Jracnesu 
orevagenes. This resnt acthing but 2 chellenfe to 
znan withnut z “uclerction of arr -- © squcial situa- 

tien whieh caul? not bu oxpleings ty Kenvrel rulus of 
Antcrnationel 1s 

Thirtly, furth.r srocriss wea ccle in communist 
revennts. 

4s the result of th: Sisn Incicent Genercl 
Chicng Eri-shsk eormronisuc uith the Ghinusu Conmunist 
Perty, his ol? umuny. But bu czrouč vith Comunist 
Party on th oon‘ition thet eercunistic oovunent shoulc 
te “ut to an unt, s^ thet Chins micht nat hu ancrificec | 
in thu intervats of comruntar', 

Never, as cuelsrol onenly ty thu C..in su 
CGonmuniat Porty, thet Joint ornoeden wea a t. cerry 
ua bemkadiing at Mis foreotton ef A debit ath: 
Jzocnuau front. in‘, the fòct ta, Ulu Cor: unital Porty 
intentuc to ust- lish 2 fruu schcre for its cavencnt 
unur th: elnok of joint front, Thot is to scy, mitber 
the Chincusu Cecrunist Party ner the Chinese Rec Arry 
-etuslly Cusistu.' fron concucting their cotunist rav- 


tents in accor ince witt the muwu ean “itinn, tet en 
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The area “hich the Chinese Comnunist Party 
had attempted to make subservient to their purpose 
was the wastern basins oc the Yellow River and the 
Kwai ‘iver which extended from Sian up to the northern 
part of Chiangsoa Province, forming the so-called 
“Peratration Road” of the branch organizations of 
the Soviet Communist Party, ànd before that time the 
Chinese Communist Party had been pressed upon by the 
Kuomintung Army. But now the whole araa which the 
communist had already encroached upon came into their 
sphere of influence with the connivance of the 
Kuomintung Government, and they found opportunity 
to make a gradual advance into other districts, and 
this attemnt was realized. The Bourth Army of the 
communistic group, which had been showing sctiwity in 
the narrow zona on the border of Chiangsoo-Hsichiang 
Provinces, succeuded in widening thair sphere both 
northward and southward, which extended from North 
China in the Morth to the southern basin of the 
Yangtse River in the South, 

And especially the i-ighth Red Army mada a 
remarkable advance in North China. 

The Chinese Communist Perty had its "celis" 


all over North China, and it was succassful in infus- 


their thoughts esnecially in the minds of students. | 


pe 
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The principal aim of the “Kuorintung Coumu- 
nist joint carpaign lay in anti-Japanism. 

The developrent of these movements actually 
ran counter to the security of Japan. And the Chinese 
Communist ¿rwy exterded its influence cs wentionad 
above, leacing the wan of tha armed anti-Jopanese 
movement which declared war against Japan. Such a 
Tegarkatle growth of tha Chinese Communist Army was 
ont zerely a serious menace to Japan but also a 
@edlorable matter to Chire hurself, becouse tha 


tergination of the anti-Japanese war would mean 


campaign; consez;uently tbe extension and consolidation 
of the influance of the Chinese Communist Army, in its 


area as aell as in its natura would jeopardize the 


= tut the end of tha Kuomintung-Commnist joint 


unity of Chins as a democratic state. This is clearly 
seen in the actual stata of the present conflicts 


between the armies of tha iuomintung and the Communist 


Party. Besides, attention must be paid to tha rala- 
tions between the Chinese Communist Party and the 
Sawiet Communist Party or former "Comintern": The: 
Chinose Corrunist Party was organized under the leader 
ship of the “Comintern,” and its movements ware cor- 

BES urder the zame guidance. (A. E4. 57, Lytton 


haenar Chap. I1.) 
A Er. 57, Lytton Report, Chap. I. 
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I. On April 26, 1932, tne tennorery goyerr=—— — 
cent of Soviet China published an znti-Japanease war 
declaration decree. It declared that she was making 
eawery possible affort to block tha neaceful negotia- 
tions which Japan and the Nationalist Government of 
China had been continuing in an effort to adjust the 
Sino-Japanese diplomatic relations. It also duclared 
that it was putting into practice its assertion that 
Japan be expelled from China by a revolutionary race 
war which would ba brought about by declaring war 
against Japan. 

2. On april 15, 1933 ít published a proposed 
Cooperation pact between Nationalists and Communists. 
It declared that 1t would do its best to hamper the 
negotiations between thu Netionalist Government and 
the Japanese Government over the adjustaent of their 
diplomatic relations. It also urged tha Nationalist 
Government to stop attacking the Communist Army and 
to organize an anti-Japanese voluntear army, and 
further maintained cooperation betwuen Nationalists 
and Communists. 

On July 15, 1934, furthermore, it published 
a declaration. It proposed to confiscate all Japanese 
enterprises and propertias in China by dispatching the 


Chinese Comiunist Army to the north as a vanguard to 


Je-an vza swers of fren lone zea thet thu 


-ctivities in ‘enchuria retu by tha Corunists wore 


inten‘vé te ruin Esnchutkue zn? ultirstuly to crush 

Kores cn’ Joven. int it esta trus; thy atctus of 

Lenchuria is whet we uxteetuc it to hey isn't it? 
So soun fror: thu foruzoing stotu- 

tent, Ct.dns “tas an crite enti-Jnacnusu raverent 

cs hur ntin salicy with the result tant thu 

cornunist camii n wini so Sin a neruntur that 

th. situcticen hrs Secor Vary s.riqus far J27cn. 

Tis rry be race quitu elucr by thu fact that 

fren 1932 ta croun: the sutorock ef thu Chins 

Incivent thu Chin su Cervunists issusc scorus of 

tima, Svelerntions, rusoluticns, circuler tulufrsrs, 

utc., meking cusjurstu efforts to ettain their objoct. 


(A. Ex. 57, Lytton Aoort, Choa. ITI). WNerely! 
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axecute anti-Japanasa warfare. Not only that, but it = 
urged tha Nationalist Govarnmant to sever at once 
diplomatic relations with Japan and China; it sought 

to mobilize tha entire Chinese Army to carry out tha 

joint anti-Japanese war and to organize the anti- 

Japanese voluntaers and guerillas to maka them partici- 
pate directly in tha anti-Japanese war and the guerilla 
warfare. 

3. On August 1, 1935, it published the 
famous August 1 declaration and stated, "Chinese people 
in the whole country should work in the cause of anti- 
Japanese national salvation.“ It pressed upon tha 
high officials of the Nationalist Government to abandon 
their slogans on Sino-Japanese friendship, cooperation, 
etc,, and urged tham to form a united front against 
Japan instead of attacking the Communist Army. It 
sought to put into effect anti-Japanase national 
salvation by forming a unitud race front and by 
establishing defensive government. It also sought to 
confiscate all Japanese properties in China and the 
funds to bu appropriated to anti-Japanese war, to 
overthrow Japan nith tho help of the working classes, 
Koreans and Zormosans in Japen who might be friendly 
to the Chinese. 

4. On Docombor 25, 1935, it published, "The 


now existing political situation and the resolution 

on the Comgunists' mission," This ruvoaled the fact 
the Chinese Commumists wore making strenuous efforts to 
form the anti-Japanese unitad race front, and to organ- 
iza a defensive govarnmant and anti-Japanesea allied 
forces. It cited a tanm-point anti-Japanasa action 
program such as “confiscation of all Japaneasu proper- 
ties in China to be appropriated to anti-Japanesa 
enterprises; and all othar anti-Japanese elements in 
Korea, Formosa and Japan, etc." It is clear that they 
wera seriously endangering the lives and properties 


of the Japanese. 

ànd in this resolution, it was opanly stated 
that tba Chinese Communists were endeavoring to en- 
large and strengthen themselves through a process of 
anti-Japanese war. 

5. On March 10, 1936, it published the 
anti-Japaneso National Salvation Declaration. It 
cited ten-point action prograns and urgud all classes 
in China to form a defensive government and anti- 
Japanese allied forces. 

6. On June 13, 1936, it published, "The 
resolution on tha imminent politicol situation." This 
revealed the fect that the onti-Japcnasu national 


salvetion campaign was spreading in the whole country 


thea Marca Pola Sridga Incident, tha Chinese Communists 


issued e circulsr tulagram, in which they categorically 
opposed peaceful negotiations betwoun Jepen and Chine 
and damended war zgeinst Japan. 

To: foregoing development of affairs will 
show clearly that nat only the Sian Incident, in which 
Chiang Kai-shek was Iidnappod, was a plot mapped out 
by the communists alements but also tha Marca Polo 
Hricge Incident was a prearranged plot by which they 
intendud to pave th: way for the Netionolist Govern- 
ment to participate in the anti-Jopenase wer by moking 
the Cuinese Army take the initiative in firing. 

From the beginning, the activitias on the 
pert of the Chinose Commmints were not pure ideo- 


logical ones, but they wore tha concrote stratagy that 


FGodtG FEB on wenanvae se 


directed tha anti-Jcpanasu combat in China; they wera 


~ 
`~ 


the moat 1zportant factors that formod tho basis of 
Sino-Japanese disputc. 

ås cen be seon in tha foregoing statement, 
China odopt=d an armed anti-Jepancse movement as her 
national policy, end as a rasult the Communist cas- 
paign gainc so big n somontum thot tha situation hsd 


2 y N ANGIS E 


become very urious for Jzpan, åt this juncture tho 
a fEzrco Polo Bridge Incidunt broko out. Japen, however, 
put op »ith 211 sarts of insults, sticking to her 


of China, ospacially in North Chino; that a big mass 
campaign was ín contempletion; in eddition, the fact 
that the lowor officers of the 29th Army under the 
comand of Sung Che-yuan were so filled with anti- 
Japanese spirit that thay hed made on outrageous 
anti-Japanase declaration against their superiors’ 
orders; that a big anti-~Japenasa armud compaign might 
break out in North China; that an over-all anti- 
Jepanese campaign was developing with the Communist 
Army as its nucleus, and that the communists had tha 
intention to hasten, support and expand the war egeinst 
the pro-Japonese Chinese as well as against Japan by 
taking action. 

Therefore, Sung Che-yunn's advance in North 
Cninasavidently maant an advance of the communist 
elements. 

Though Sung himsolf favored pro-Japanase, the 
29th Army undur his command contcined many communists 
mho persisted in contiming both anti-Japanese and 
pro-communist campaigns. Not only thase soldiers 
hut also the general public in Forth Chino wera filled 
by now with anti-Japanesa spirits hucsuse of the 
propoganda end instigation on tha part of the Chinasa 


Communists. This was cn obvious fact. 


policy of peacoful solution of affairs by naking 


strunuous offort to svoid ən ovsr-ell collision with 
China. No sooner bod tha Genurcl Steff of Japan ra- 
caivud a report of tha incident on July 8, 1937, than 
it dacidad a policy to localizo the incident and to 
solve it «3 quickly as possible in thu ectual plecu, 

For a considarably long period, Japan adbored 
to this principle es her basic policy toward tha 
Incident. (A. Ex. 2487, HASHIMOTO's offidavit, T. 
20611 - 20635; Ex. 2488, T. 20691). 

At 6:42 p. m. that night, Chief of the Ganers] 
Staff sant a telegrcem to the Commander of the Jepanesa 
Gerrison in China, ordering not resort to arms but 
to seak to localize tha affair. (B. Ex. 2487, 
HASHIMOTO's affidavit, T. 20611; Ex. 2488-S, TANAKA's 
affidavit, T. 20669; Ex. 2582, T. 21984). Then, on 
July 9, Vieu-Cuief of tha Ganerrl Staff INAI sant a 


; telugram to the Chief of Staff of tha Jopeanese Garrison 


in North China, ordering him to solve the affair under 
the following tarma: (C. T. 21985). 
(a) The Ciainasc troops responsible for tha 
affair shall bu withdrawn to the loft bank of the 
A. Ex. 2487, HASHINOTO's cffidevit, T. 20611 - 20635; 
Ex. 2488, T. 20691. 


B. Ex. 2487, HASHIMOTO's offidavit, T. 20669; Ex.2582, 
T. 21984, 
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Yungting River. 

(b) The security of paace shall ba maintatnad 
hurecfter. 

(c) Persons directly responsibla for tha 
affcir shall be punished. In eccordance with the 
order of the General Staff, rupresentefives of tha 
Jnponese Army in North China mat those of the Chinosu 
Army ond a pect wes concluded on July 11 on the basis 
of the aforesaid terms, which showed thet China was 
responsible for thu offeir. (A. Ex. 2487, G. 
HaSHIMOTO's sffidavit. T. 20611, Ex. 2488, S. TANAKA's 
affidavit, T. 20699; Ex. 2481, ACHI, Tsunczo's 
Affidavit, T. 20570.) 

ånd on July 18, Genaral Sung, Chief of the 
29th Army and Chairman of the Hopai-Chahar Political 
Affairs Commission, cemo to Tientsin and formally 
Tocognized the pact. (B. Ex, 2487, G. HASHIMOTO's 
affidavit, T. 20611). 

On July 25, howsver, tha Lengfang Incidant 
broke out snd electric wires wera cut betwsen Paiping 
cnd Tiuntsin, Tho Jcpanese Army, with the consent of 
the Chinose Army, advanced to the place 50 kilometres 
a. Bx. 2487, G. HASHIMOTO'S nffidovit, T. 20611:Ex.2488, 

&. TAMAKS's affidavit, T. 20699; Ex. 2481, EACHI, 


T 
Taunczo's affidavit $. 20570. 
B. Ex. 2487, G. HASHIOTO!s affidevit, T. 20611.. 


Chiuf Crbinat Secretary mad: tho scma statement. 

Those two stetaments showed that Japen uwas 
to fight cgainst tha enti-Jepcnosa forcus only end 
not against the Chinese peoplo. 

They further pointed out that thu Japanese 
tray intended to restora peana end order quickly, to 
Tespect the rights znd interests of forvigners. They 
also mado clocr thet Jepen hed no territorial cmbition 
in North Chine. Till thon, thu ections of the Japanese 
Aray very limited within Paiping end its vicinity. 

(4. Ex. 2480, T. SAKURAI's effidavit, T., 20552; 
Ex. 2488, 3. TANAKA's cffidavit, T. 20669; Ex. 2487, 
G. HASHIMOTO'sa affidavit, T. 20611.) 

On July 29, howevur, the Tungchow Incident 
broke amt und 350 odd Japenese residuonts were massacred 
by tha Chineso Peace Corps. On tha semo day the 
Japencse troops in Tengl and Tientain wore also 
attacked, (B. Ex. 2498, K. KAYASHIMA's affidavit, 

T. 20830 - 20835; Ex. 2499, S. EATSMA!'s offidavit, 
T. 20840-20844; Ex, 2500-A, B. Ca, F. SARURAI's 
effidevit, T. 20848-20853). 

Tho oforascid mcny incidents unuxpectadly 

ka Ex, 2480, Z. SARUHAI‘n nffidavit, T. 20552;- Ex. 2488, 
S. TANAKA's offidavit, T. 20699; Ex. 2487, G. HASHI- 
MOTO's affidavit, T. 306133. 

T. 20830-20835; 


B. Ex, 2498, K. EAYASHIMA's affidavit 
Ex. 2499, S. XATSURA's affidavit, f. 20840-20,844: 


“SOULMeaS TUT Forp 
After repairing operetions wera finishad, the Jcpanese 
rapeir unit wes firod upon by thu Cùinosa Army. (C. 
Ex. 2487, G. HASHIMOTO's affidavit, T. 20611, 7.21995). 

Naxt, on July 26, tha so-aolled Kmangaumen 
Incidant happened. The Japanesa Army, with previous 
notice and with the consant of tho Chinese Army, dis- 
patched troops to Puiping to proteat tha Japanesa 
residents thers. No sooner had somo of the Jopencse 
troops ontcrod Kwangaumon than the Chihase Army closed 
the castle gate and seperated them from tha main body, 
thon firad on both of them, (A. Ex. 2487, G. HASHI- 
MOTO's affidavit, T. 20611; Ex. 2480, T. SAKURAI's 
affidavit, T. 20552-20567). 

At that tima, mony Chinese forces gathered in 
North China ond completaly surrounded tho Japomea Army 
at Fangtai. 

On July 27, tha Jepanesa gerrison, though it 
had madu every possible effort to solva the affairs 
pozecefully doclared ot last thet thure uza no alterna- 
tive but to resort to orms., (B. Bx. 2480, T. SAKURAI's 
affidavit, T. 20552). On that some doy in Tokyo, tha 
C. Ex. 2487, G. HASHIMOTO's nffidovit, T.2061%,7.21955. 


A. Ex. 2487, G. HASHMMOTO's cffidavit, T. 20553-20567. 
B. Ex, 2480, T. SAKURAI's offidavit, ?. 20552. 


caused the troublo to expand to a wider area cnd all 


Japcnmese in China were confronted with the same danger 
as occurred in Tungchov. 


Throughout July, Jepan never changed her policy 
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by the Chinese forces. Jezen's militery operrtions, 
ebick rere carried cut in self-defense 0f hir forces 
rnd not rgrinst internrticnal law or eny treaties, vere 
not the type of rilitrry cenpaign that can be called 
ser under internoticnel lav. However, heving entcred- 
upon hostile cetions, Generel Chiong Kai-shek positively 
Jaunchcd his military ceuzaign, issuing the order of 
Gener:] Mobilization on fugust 15, sctting up the 
Generel He-cquerters, spp^inting himself Generelissina 
af the umy end havy, one divicing China into four 
z-nes cf ection, In ther words what coupelled Japen to 
fight nith Chine cas Chine's orn nilitary occretiuns. 
On Meweober 17, Jaren st lest found herself under the 
neecasity of setting up Imperial Hcerdqurrtcrs. Her 
rilitery c capign vas an inevitable ection answering tr 
thet ^f China. Jazen's cilitery operrtions were alenys 
cerricd out later then. Chira's positive EE 
Such a l1>cal cvcnt as steted nhave 1.d up t the Janan 
end Chino Inciúcnt. Ir s itc of the fret thet Japen 
uete cll possible exertions t: locnlize the Incidcrt 
esnsistent vith her policy, wilitcry aperrtions 


apfurc out, rote pnd src, ĉrogged out by China's 


bx, 248, T. 20,694-20,697. 


as r ennscqucnec, politicrl, scciel rnd eccnoric 
2 tribulrticns rn¢ anzietics grew ppace. Yhether her 
3 je “Gnter-ccesurca mne g:ec or bad wes æ ratter ^f life 
ajoe ccath for her. There is conperatively littic 
sjarzblc lend in Japen sr-ner rnc her agriculturc hns 
éj“ Seager sun7ly potential f-r such ovcr-pupulation. 
? tee-rcing*y, Jre-nn eculd only resort to 
@)cttgretion end cenufreturing industry developient 
Slarlicies. +111 territnrics suiteble, werc, however, 
10 | closed ngrinst the Jecenese peple; for exnimle, there 


n 
aes cycn a ccrtein country ciserininrting rgrinst. 


ae deyenasc resi¢cents tho were evigrrnts to thet country, 

l Ceszite toc fret that the enuntry is blessed with 
west lend en? abundant cormrocities, The disjosel of 
ower-pudulaticn by cerns of tha erigratinn golicy, 
thereforc, beeeme h-yeleas in recent ycers, The only 
“ther p-licy left fer her, wrs the develepncnt of 

E the manufacturing industry. «5 a eensequence of 

yo | SCercity -f lene end of ecumocities, Javan had to 

n | “btein fro. ebroed absolutely nccessrry ratarisls 

22| fcr -cvelaczent nf urnufecturing in¢ustrics ni had 


as} tt se sutists all over the r-rld for her ranufreturad 


Li. 57, Lytton Resort, Chr;. VII 
=. a n a " " T. 20,093-4. 
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efforts to expand it into a Japan-China war. (Ł. Ex. | 
2488, T. 20,€94-20697.) Should one intensely study the 
apecific stata of affairs betwaen Japan ard China, would 
one understand shy Japan had continually made such 
efforts to tha last to avoid obstacles to a peaceful 
settlement. 

The Chinese problems can scarcaly be discussed 
in the same way as tha reletiona betwaan the Dnited States 
and European countries and China ainca they ara matters 
of life and death for Japan. (B. Ex. 57, Lytton Report, 
T. 20,899.) It goes without saying that the reasons 
why the Chinese problems ara life or death queations for 
Japan is dve to such apecific geographical circumatances 
that the territories of both countries are rert to each 
other. 

The foregoing 1s proved by the fact that the 
ISHII-Lansing Agreement of 1917 acknowledged Japan's 
apecial position based on geographical adjacercy. 

(C. Ex. 2317, T. 17,389-17,391.) 

Japan was tormented by an annual increase in 
her population of betwean 800,000 to 900,000 notwith- 
standing her territories being too small for such over- 
population. 


(à. Ex. 2488, T. 20694-20,697. 
B. x. eats Report, T. 20899. 


c. Fx, 2347, T. 17389-17391.) 
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Havever, cost -f the pro.ucing countries In thc Toric — 
gracually restricted tic supply of ceterials rien Japan 
Jevelayeé her inlustrirl precactiam enc when th. rush `f 
her profucts beer:c extensive -vcrstn. Just ricor t- 
the zutbreek cf the Jagen-Chine Inciccnt, rtveng the | 
countries involves, with her, there verc rrny countries | 
thet enforce? thi restriction f prohibition cf exports | 
snd imports or riepted tiw tariff syste - the refusrl 
ta endl sith r treting country ane ther blunt restrictii 
on cxrorts. 

Thus J» onn's imustry wes hord rressec. Furthdr- 
Lare, in fercign rarkets high tariffs and other fotters, 
which vere ebuncent ofter Sarla Wor I, tvyeced pr gress 
pnd kent cut Je;an's priucts. 


Thus, Je,anese Gavernrcnt nuthsritics werc vary 


puch worrles-es $ the next turn, | 


ia a result the Jnacanese Govern cnt geye 
up the incustry develop:ent licy derling with +11 th- 
rori ent cernlå nat hel; nnintrining the survivel af tha 
stante by rerns f concentreting rll cffarts in Chins. 
Fro: the first, Jrian hes na territorir] er 
bition in Chinn. Through the cecnsvic canzeration of 
Jeson nno China, Ja ar obtain<e? the cormcitics thet she 


enntcd while China get the mainufreture « aragucts fren 


Jaren. 


Be ewan veaeaw 


sea intended to establish peace in East haia, 


going hand in hand with China for the purpose of neking 
a contribution to the peace of the world. (4. Ex. 57, 
T. 20,694-20,900.) Japan pocketed all sorts of ins: lts 
and violence, arising from China's acti-Japerese 
agitation, which were committed by China several scores 
of times. In fact, she expected to bring about co- 
operation between the two countries. 

Now, the relations between Japan and China are 
very old, deep, and thick. It 1s beyond imegination 
tow the Chinese culture formerly influenced Jananese 
culture, economy, politics, religions, etc., for so many 
centuries. Since the MEIJI Restoration, Japan had 
adopted European and Aperican culture erd such culture 
in Japan had surpassed Chinese culture. Accordingly, 
mary Japanese advisors, technicians, professors and 
teachers were enployed by China and tens bf thousands 
of Chinesa students studied in Japan. This fact clearly 
shons the close relations between the two courtries. 

Javan depended upon China as euch as Chira de- 
pended upon Japan. From the historical, geogrephical, 
ard ecoromic points of view, the two courtries had to 


be on good terms vith each other. Accordingly, Jepen 


. 57, T. 20895-20900.) 


neatins] as irpticn cf Chinr, the rerlizcetinon of this 
ars unfertunstcly delryec by reason of con;licstions 

af the cther Poucrs' interests. In 1940, the rbolition 
of cxtretcrritariality end the return of exclusive can- 
cessi-ns vcre cffectet, =m: the fun'accnte] principles 
af ecnecnic ccn-eretions vcre egrce? upon by b-th tre 
Jerencse Goverment ro. the Nanking Regira, by verns 
of sever] sgrcerents. 

In those tays, teking n step forwerc, Japan 
urs res’y ta conclute n trerty contributing to the wel- 
frre f Chine. It is, indce*, exzlicit thrt further 
effcctur] results cule heve becn grince he: the Chiang 
Xei-shek rcgine shrken hencs with Jepan. 

The erced clesh of Jeprn end Chinn, follcwing 
tke kenchuriro Incident cere to en end by virtue of the 
Yrngku Truce igreciteat cancluced in Ury 1933. Hrving 
returned ta tha noronl 2olicy of Sino-Jajanase eno zerstia 
the dank ing Governvent cerric’ out the Jazrnese-—Chinese 
Pourgerler in 1934 rnc the rgrecrent rcgar ‘ing the 
uPinciples of enuelity, mutual groatcction egrdnst 
co:tanisn rni ceonaric con:erstion betuecn the two 
countrics ers cffeetec. Consequently, Generrl Chirng 
Kei-shck issuc’ the Jepen-Chinn Goo! Will Strtercnt 
prt subsequently oroclrirad the Orcer Prchibiting daycott 


lgeinst Jnseneso Gooits, Morcover, thé ponding nucsticn 


firily belicved that ccanzrig ecoserrtien cf the tma 
c untrics vns if an ebsolute ncecsaity in print -f 
their co-prospority, 

Janen intenžoť to rencve all uncqual relntions 
betnecn the countrics, rs thoy vere in the try of rerli- 
zing such an iča., Jrzan's uncquel privileges requirce 
fraz Chinn crigin-ted in the Treety of Carterce end 
Nevigation euncluccc with Chine in the yorr 1695; thnt is 
she wrs r little were then e hrif s ecntury bchin: 
Britain en} ther pavers, In eccsrirnec with the efora- 
sentien? intentions, the princi;le ‘f eb-lishing cxtra- 
territorirlity res err-nget in the grevisicns of the 
Jean oni Chins Su plenentary Trarty of Car: rec: and 
Nevigetinn enncluccd in 1901; Jezen giecly perticiprtec 1 
the conclusion snc ecoation of trunties enc rgreersnts 
st the Neshington Conference cf 1922; st tha Intcrnetian> 
Confersneu which wes helt at Feking in 1925, rith 
reference ta the revisien of thc Chincs. teriffs; shc 
leyo? the lee“ing ralo rt the ccnfercnec, subs itting 
the most libir-1 prezosrl roletise te tie racavcry af 
Chinr's custors, rutenewy, reg-rlcss `Ù grcet losses 
Susteinee¢ by kur with resscet to foreign trecc. although 
she lcter interia! ta effect tas ebaliticn af tc unequal 


trentics, sluszna juving the deepest symprthy with the 


A E the cxchrnga ^f AFDRAAI solved. 

In North Chinn, the arti-Manchurin orc inti- 
Janzon egitatisn, that h~ token “irec in connceticn with 
the Lenchurirn Incident enc thich h-¢ canacd. v-ricus 
cisgutes v:a suttled locrlly, elso, the quustien with 
refercnec to the -erdlitnarizcd zone, baset on the 
naritistice agree. ent, tes solvet locally by the so-crlle# 
UMEZU erat Ho-Iuchin 4grceicnt, elthaugh thers cure 
infringing ects comuttes by China. Still further, the 
oucstion ns to the invesian of the Sung-Chcyusn Arry 
inta Jchol wes rlso suttlid locelly by thie Dod IHANA- 
Chintechun Agreci:cnt. 

Despite branches by Chins in the cxecution 


tho nforesric ngrcezents, Japen weited yoticntly ene 


sew c rey of bazo for restcring siiairc nion 


of the twa countries te the sinth cf right. 
With the Sinn Inciccnt, hovever, China's policy 


é 
' R A Mhont s *ffidevit, T. 20,746- 
È». 2490, SHIBAYAMA, Kencshiro!s piricavit. 
5- 20; 777: Lx. 2491, ISHIKAWA. Jun's rfficavit 
2-20, 750: Ex. 2507, 2C,967-20,978; Ex. 
20 4979-20982. 


twer Injen trs Foverac’s pn’ the tra countrics becrre 
favolv.” in the mst grave siturtinn es strtc2 rbhove, 
But, Jnian thought China's stete colicy such ra orred 
anti-J=«ranese agitetion rn] joint ection by Chincsc 
ertisnr] en enciimist frrtics, m/s not the ree] inten- 
ticn cf Generel Chieng Kei-shck; she wrs continurlly 
,eticnt -ni crutcnt on the one hrnd chile on the -ther, 
she orc cvcry effort te the cnt so thet the incident 
right be percefully settle’. 

Ehret Ja an rost disliked wna troubles vith 


Chine, because ehe belicved her snle wry to survivel wes 


Clescr ant closcr, cconotic conperr tion betrcen the two 
ecsantries. khy cnul nct Ja:en hel, fighting though 
she hetec4d, any sort of dispute with Chins? is strted 
rbove, Jacan cowl’ not but hola fight chen forecc to by 
e Ching rhich follore¢ the tune plnyed by the Corrunist 
Prrty. To rit, Jacan's cilitery onerntions, alwrys in 


ensver ta the chellenges cr’e by China, werc errric¢e 


cut within the lirits ^f necessity for rewnving injustice 


er #cre such ajerrticns ns tack thc initintive ogrinat 


the big Chincse forecs in or'er to taeintein Japen's 


njn sccurity. It uns unevofirble for the 


SECTION IV. 
«nus, tiplonatic negotis=tiorns often ect with 
wericus .1fficulties ard there rere not a few Cresci 
in stich they verc ferce.) to be left unacttlec, Fro: 


th. stendzeint of t.t nthir erty to the negoti-tions, 


@|slight questions right be left to chenec, but in the 


Sor onw ee 


es of the Vitel ances, it eas ircossible to lcrve 
the msettled for s long tim, Morcover, nat only 
maiz th. aner f the: Contrel Governrent not rerch 
the "tolc lani “ut the szherces of influence f local 
acvcrmants pere licitc:, thile soverful genernis with 
strong tilitery forecs crvorta tie intentions of 
to. Govermrcnt er! enusec Ciplomtic rcpgotictinns to 
esse extresely cnaplierted papects. às such hee 
becn, rog this being the rctur] state of effrirs in 
ime „t that tice, those concerned in the ncgotietions 
cant not bel: trking tho trouble to persuaèc the 
gcnerels who hed roel towcr on the cne hrn? while 


holcing negotintians rith the Centrrl 
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Japanese forces to adopt positive operations 310 that 
the eneny's inter.tion to fight could be atopped, with 
c view to settling the Incident as soon as possible. 
(a. Fx. 2488, T. 20,694-20€97.) In so far as inter- 
national relations ore concerned, it is the regular 
procedure to settle disputes arising betwoer. two coun- 
tries by means of diplomatic negotictiona. 

ind, there have been tao many instances to 
enumerate where the Powers concerned have used military 
operations instead of diplomatic negotiations when they 


had diaputes with China. 


as these were due to the special conditions or 


China, one cannot draw a hasty conclusion that they vere 


unlawful in the light of internctional lon, the Lytton 


Peport (B. Ex. 57, p. 513) proves so. 
We now go to page 44, Section IY. 


(a. Ex. 2488, T. 20€94,20657. 


—fr— Ex. 57, $132) —— 


Governrcnt ^n the athcr. 

Furthorrore, the fiureencss of the enllcctive 
violcneo ^f the perlo nes se great thet anec its 
etteck wna cirecte.: ta dinlormtic aubjects, it wns 
oftan iisossible to conéuct by ordinary renns of 
cipleincy. The esllective viclence ses ecnusod? uncer 
the gui¢=nce of g few peple whe tock advontrge ‘f 


the pawer of tha mss enl the rob ssychology `f the 


Chinese perple ta follor blindly. The rob consistic: 


ef lerge nucbers :f penle end trekking no fixed course 
ef ection resortec to brute forco se thst net enly 
tho Chinese but frrcigncrs also ha: thair s.einl life 
eisturbod by virlenee n? threet with houses rnd 
preperty cestrcyct, burne, dvevestate: or plunvered. 
Even erses of bleecshed were not n for. 

The ccuntries which suffere4 rest fror this 
y^pular revecent ware Enginn:’ and Japan. To citu 


rocant instances, cnt ern tention the: .nti-British 


Jisturbanco in Hongkong, Canton end other zleccs in 


1924, thc May 36th Inci-cnt in 1925 nan the rjots in 


1926 for the rccowery of the British uxtraterrit..rial 
scttlorents in Henkor pn.) Kinkiang, all of which wcra 


fone for the infringcrent of the British rights end 


inturests an: the lives ans prsjerty of the English 


core Cry nn? night 


objects of violence. At Shamen in Canton, even war 
broka out (A. Ex. 57, Lytton Report, Chapter VII). 
The mass covements, which were frequently repeated 
in the anti-Japanese boycott, devaloped froe such 
tegative measures as boycotting Japanase goods and 
forced withdrasal of Japanese employees to positive 
attacks on the lives and property of tha Japanase; 
and their outrageous disorderliness on the occesion 
was beyond description. The Chinesa Government was 
ebiftiess ard doing nothing all the tira and showed 
no sincerity in suppressing the poverents. On the 
contrary, the Government itself satirred up and took 
advantage of the mass anti-Jajanese baycott roverent 
to force Japan into subeission. The Government once 
issued a proclamation forbidding the anti-Japanese 
movement but it had nə affect and remained a dead 
latter. (b. Lytton Report, T. 20,904). Tha use of 
violence by the tasses regerding foreign affairs and 
the lack of power and sincerity on the part of the 
government to suppress the violence naturally forced 
the other party to the negotiations on vital qtastions 
of national existence to adopt a devica to starn out 
the violence ty using its own cilitery force and to 
make the foreign 


a. Ex. 57, Lytten Raport. Chap. VII. 
>. Lytton Report, T. 20,904 


hing. Thus, it shiek net hnstily be conclut.. 

Jezen hed no sincere “csire ta cake perce because sho 
Hit rot agree to the propose! vith2raval of tronzs 
fre China. 

Jaen, whe hrd stuck t) the funtrrentel nolicy 
af eccnomic coalition with Chine, wra force tn use 
Irilitary force by the unexpected outbrark of the Lukcuchia 
Incident for the purpose’ of sclf- .rescrvation of her 
rtvy oz the spot. Chinn rusho? ruinforcercnts ta erush 
tha Ja;enese Ariy rt one blow ant Jagan also had to 
disorteh her reinforectents rith the rosult that thc 
incident spree? vijer and wider, Japen never intentionally 
in‘uce:! the ineidcnt far her cesnanic purposes or vut 
nf ber territorial arbitions. 

Though tho Je;enese Governcent hac issuad 
werinus stetezcnts on the Chine Incident oftcr it had 
ezzantc! to assucc the espect of netion-wice wnr, the 
Lukouchies Incident was by n^ teans one thrt vas cnusc] 
for th. echieverent of the intentions er:bocie* in these 
ateterents. The strtemcnts wre issucd for the scttleccnt 
of the trouble ean? act fer causing it. 

fhe tactics `£ diploracy rera often nd2pted to 
tere ndventage r the wenk point œf tha othcr party, 


There were not n few instences in tre intematinnri 


reletions with Chins in which forcign countries tak 


Policy of the Chinesu Govern=int tale e ligitinsta 
cured. 

In cirlacetic ngotictions with Chine, it he: 
aa for been trecittanrl rer forcign strates cainly to 
Degotirte with the Contrr] Governswnt on tha inportant 
questions cf the whole 3f Chino ant! of pore then ten 
Chincse Provinces am: tn ncgotirte with tho loc-l Govern- 
ront concerned on the questions of a locnl nature, The 
eu; liecnation of interests betwoen the Central end local 
G:verncents, however, often force. cnc to negotirte with 
these tuo Gnvornoents nt the sare tine. In such a casa, 
it wos not uncorron far eech of ther: to shirk rasnonsi- 
bility, the Ccntrn) Govarnecnt referring the erttcr ta 
the lccrl g-vergaint rnt vice verse pnè thus the mtter 
was indefinitely postpone’ with no ysrospects nf scttle- 
tent for yonrs. Such buing the casa, it wns natural nn 
nat unransonable thet a foreign atate, thet is, the nother 
party of the negotirtinns with Chine shoul conclute that 
the matter wns insoluble by cerns cf ordinery rersuras. 
The Chiang Kni-shck Hugire he rost strongly ingiste’ 
upon the wh lcsele with¢remnl of the Jngencse Lrey fror: 
Chino. Frei the stendpoint of Jayan, it urs not so 
sirple rn¢ asy for her ta withdrew farces froc China, r 
the retuel concitions of Chira being as rentioned nbow, 


she ¢1¢ not reeapt cur rerente: offers of peace negotis- 


advantage O 


force. It is not an exaggeration to say the =a jority 
of treaties concluded in the Nineteenth Century and 
tha first half of the Twentieth Centczy between China 
and England, France and Russia, since the opening 

of China to the world in 1642, ware ell achiavea by 
such tactics. Expecially, the trestias for the settle 
ment of the Boxer Hobellion in 1900 were mada by the 
use of combined forces of many powers, Still in 
recent years, Englerd landed a big force of 20,000 
in Chine and ther powers landed their marines at 
Shanghai, too, during the kay 30th Incident in 1925; 
British werships borbarded the town of "anhsien in 
1925; Soviet Russia attecked the Manchurian Aruy in 
1929 on tha borderland of China and Siberia in a 
protest against the anti-Soviet policy of the Chang- 
hspelieng Regima; and warships of America, England 
and Franca bombarded the walls of Nanking during the 
Nanking Incident in 1926, 

Furthermore, it was as their preparation 
against possible emargency that the powers hed their 
garrisons for many years in tha Peking-Tiantsin Ares, 
atationed sany of their warships carrying landing 
carps at the ixportant ports on the rivers and coast 


of China, and often organized a sort of fighting unit 


—composed of-their residents, =hn mere trained ard 


by their 


Ee 


wilitary afficcrs.. Although the syster of the 

Hirth Chinn Gerrison uss abalishe in necorceance with 
the Rcaclutian elopted in Washington Confercnee in 

1922, the :ther systers ef atetioning gerrisons survive’. 

The Jrnanesa intereats in Chine were such a 
vitri -roble= for Jaen thet her frte woul’ be ceci¢ed 
we! sn even other stetas cruld not but acdtit thet Japan 
right "cll trke 6ni¢é cry strong reosurosa for the 
Erstecticn of the: then fcree. tc do sn. Yot, Jazan 
trict vith taticnce ane zruicnee not to use eilitary 
farca -n har wn initiative. 

Gencrally, in the relrtions betwocn atatcs, 
tho use -f rilitery fierce by “ne strte agoinst another 
lers te ver en? even then there is no use of cilitary 
farce, coercion by force usually involvus the <enger of 
bringing ebaut war. In Chinn, however, it wra not 
ncecsscrily co ĉuc to tha waculiar circurstnances existin 
there. Onca, for instrnce, Enginne gathered har force 
at Hongkong luring the Yunnan Incidort in 1874 enc 
cerul? thereby ¢onclu’e the Checfou Trarty but no ort 
cnsue!. During the lny 30th Incident in 1925, Englen: 


tricà t` attle 


A. Ex. 2483, 2684, T. 20,594-20,598, 20, 599-20, 600. 


ringing her diplomatic relations with China into 
normalcy and, moreover, to pave the way to bringing 

about harsonious agreement between the Governments of 
Japan and China for the economic coalition of the tn 
countries, which was the vital question for Japan, 
Therefore, it was intended and announced, from the 

wery beginning, by the Japanese Government that Japan 
would cake the wholesale withdrawal of her arty from 


China whenever the proper opportunity arose for making 


such agreement. (å. Ex. 460, KONOYE Declaration, 
T. 5253). 


The Chungking Government under General 
Chiang Kai-shek onca woiced the view that the with- 
drawal of Japanese army mwt be carried out as the 
Tirat roquiaite or else such diplomatic negotiations 


aa economic coalition and so forth should not be 


contracted. Japan, however, could not accede to this 


preposal as there existed peculiar situations in China 


as mentioned above. loraover military actions taken 


by Japan were by no means against the apirit of the 
n| treaties. In the Kellog¢-Brimnd Treaty concluded in 
213| 1928, Japan hed mada the sama reservation as England 
and America to the effect that the Treaty shall not 
be applicable in the case of the exercise of the right 
of self-defense. And according to statement of the 


the question of landing her forces, numbering 20,000 


in China, but no war broke out between the two countries, 


The boebardeent of the walls of Nanking by the 

warships of America, England and France during the 

Nanking Incident in 1925 also brought about no war; 

and the attack by the Soviet Army on the troopa under 

Chang-hsueliang in 1929 did not lead to war aither. 

Thus, tie diploratic intercourse with China hed a 

singular and peculiar feature quite different fros 

the usual course of diplomacy. The uae of force against 

China waa thus one of the measures often resorted to 

by the Powers for the settlement of serious diplomatic 

queationa and it actually led to the use of military 

force in some cases and in other cases it proved 

nothing more than a threat. (4. Ex. 2485, T. 29,602-04). 
Although Japan had no intention whatever 

to bring about the China Incident in order to settlea 

the problem of the anti-Japanese movement, yet the 

circumstances in China as above mentioned canacd the 

Incidcnt to dcvelop into warlike operetions. Under sich 

circumstencas, Japan mercly tried, in these operstions, to 

protect her rights snd intereats guarantecd by the 

trceties with China. Sha endeavored to suppreas the 


Chinesa people's violcnce agsinst Jopan 


å. Ex, 2485, ?. 20,602-04. 


United States Secretary of State at that time, the 
necassity and extent of the self-defense should only 
be decided by the country concerned alone. This was, 
of course, wholeheartedly consented to by Japan. 
Trerefore, thera could be no other state than Jepan 
which waa in a position to decide the way and extent 
of the use of militcry force in the China Incident. 
It is unreasonable to regard the proposed econozic 
coalition of Japan and China as if intended by the 
former as economic invasion because Japan resorted ta 


military force in the Shanghai Incident. If the terz 


"invasion" means the outward expansion of influence, 


then Japan vas not the only one country which engaged 


in economic invasion. Hut, so long as it means the 


invasion in its ordinary sense, it is most incorrect 


to regard Japan aa a country guilty of economic 
invasion. Japan merely endeavored to save herself 

from the pressure of over-population on the basis of 
the reciprocal underatandings with China and to main- 


tain the lives of her people. It is incomprehansitle 


that the aconomic activities of the Japarasa based on 
treaty rights or the Sino-Japanese economic coalitian 
policy shovwld be construed as an economic invasion only 


because of the inevitable use of military farce due t> 


wv @wt & BV ee oH 


Furthergore, in the Sino-Japanese coalition 


which was aimed at by Japan, the principle of the 
Pevers' equal opportunity in aommerce and industry ir 
China was not tn the least ignored. Since the pro- 
posal by Secretary of State Hay in 1900, Japan entered 
into ail treaties and agreements upholding this 
principle, often promised strict observance of it 
and never neglected to practice. it even hen it was 
hat beneficial to her economic interests, Therefore, 
the Sino-Japanese economic coalition advocated by 
Japan never meant the Japanese acquisition of erclusiva 
interests in all economic activities, There were, 
however, sozatimas such situations as made the strict 
ezercisa of the principle of equal opportunity 
actually igpracticable in the course of the China 
Incident. The reasons are: 

a. The quantity af goods purchased by the 
Japarese Army to meat the absolute necessity of 
military actions amounted to such a quantity that there 
was actually little room left for tha foreigners to 
Bur shase; 

b. Tha business transactions in general 
were, for a while, seriously checked oving to the 
battles and other disturbances; 


C. Owing to the temporary but serious 


a tolerant attitude in the case of Japan. 

TEE INTEHPRETER: Kay wo now go back to 
page 42 cf the English text? Although the folloving 
part, that is, from the ninth line, pege 42, to the 
cad of pago 43, was omitted as given to tha Language 
Diviston, or. KANZAXI rcad the cerresponding pists in 
the Japanese copy, as we were ahead of Dr. KAN iakI 
et the tiac. "a will now reed-- 

THE PRESITENT: Why is this necessary? This 
is disorderly and we are going to have no disorder. 
There are stateaznts of fact in this address not 
supported by evidence. 

WR. LazsHuS: If Ir. KAINZAKI inadvertertly 
read it, I don't think it should ba read in English, 
Er. President, because it is marked stricken in our 
copies. 

THE PRESIDENT: Tho accused tho are now 
listening in Japznase are hearing things that are not 
before the Court actually. 

What is to prevent you frca reading this, 
Lr. Lazarus? You are co-counsel; you have a perfect 
right to sare tha roading of this. 

Mit. LAZARUS: I will, if that is the pleasure 
of tha Tribunal, but it has just becn our policy that 
the ho dees tho riting docs the reading in 


sorderlinass in the areas of conflict, the 
forcigners in general were forced to refrain from 
Lusinass transactions; 

d. Oning to the necessity for silitary 
action, the communications of the “oreigners were 
terperarily restricted in soma districts, 

These were a teoporary but inevitable abnor- 
mality naturally accompanying the exercise of Jopanese 
military force in China. But they were of such a 
nature as to bring about the recovery of the normal 
conditions upon the amelioration of the situation. 
So, it is too severe an impeachment to say that Japen 
refused to give equil opportunity of commorce and 
industry to the foreigners. If one romembers that 
tho wholesale withdrawal of troops from China was the 
principle of Japan from the beginning, it is, needless 
to say, unreasonable to put too much stress upon such 
temporary arrangoments as mentioned above. 

In case of civil wars, foreign wars or other 
incidents, the enjoyxent of tho treaty rights by the 
foreigners was very often temporarily restricted or 
suspended on unavoidable grounds. Even in such cases, 
which ought to be corstrued as contrary to tha treaty, 
tha countrias concerned used to endure them, So there 


can be no reason why it should be impossitle te assuma 


court; but I will continue the reading, Mr. President. 

THE PRESIDENT: The Japanese must be mnde 
to conform to the English as far as possible now. 

MR. LAZARUS: I will begin reading at the 
middle of page 57: 

åt tho time of the China Incident, societies 
for maintonance of public peace and self-goveri.ing 
committees werc organized everywhere, too, end asked 
the Japanese Army for tha protection of their lives 
and property. As the Japenese Army had no hostile 
will against tha Chinese people, their requests were 
favorably accepted. To the Japanese Army these 
organizations wore available for the maintenance of 
the local public peace. Their assistance was helpful 
in purchasing provisions and othor military supplies 
or in establishing barracks needed for stationing 
troops. Thus, the desires on both sides woro coinci- 
dent and their relations could not help bocoming closer 
and closer. 

With the progress of tha China Incident, tho 
self-dofensive organizations were regionally organized 
and kept closer contact day in and day out with the 
Japanese Arny. These organizations gradually hed con-- 
nections with cach othar in the elongated course of the 


incident and were finally unitcd into ono govornzcnt 


| 
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| outside of the sphera of General Chiang's influence. 
. It uas natural that this Government had vital rclations 
with Japan. 

The birth of tho Renovation Governmont was 
the product of such situations, but this Government 
sas short of able personnel and had no adaquate 
capecity to push forward. It was just at this time 
when l'r. Wang Ching-wei escaped from Chungking and 
formed the Mew Acgisc. 

Er, Wong, was, as is acli known, a top-flight 
atatesean in China and thon leader of Young China. It 

da needless to sey that a person compctant to laed 
Young China shovld be tha onc who was burning with 
ardont patriotic apirit. Hia view tkat the long 
drawsp-out conflict batuccn Ching and Japan would ruin 
both Ching and Japan was not accepted by Gencral. 
Chiang end his repeated and direct advico to the 
General caused, danger to his cergon. Facing auch a 
gitustion he decidad bimself, in obcdicnce to the 
dictatas of bis_own conscienca to close contact with 


Japac end to try to rescuc China by oromoting fricndly 


73! relations. founded upon aquality betyacp China and 


i] 


4%. Japon. It uas natural that this attitudo of Mr. Wang 


nt 


uon tte syppothy and support of Japan, which concurrert- 


lv assistcd the ostaplishmont of Wang's Governmcnt. 


and tried to carry out the peaceful unification of 
China. dnd as the bast way to procote peace between 
Chica end Japan, Japan gave her recognition to nis 
new regiza in accordance with the principle of intor- 
national law ard in fulfillment of the actual re- 
quirezents of the situation. 

The treatias concluded between Japan and 


this Neo Regime clerrly show that the New Government .- 


9|bad never been trested as a puppet. (A. Ex. 464, 


Iu 


12 


iT. §334-€). 
n] 


Evan if this new government had some Chinese 
in its personnel who were pro—Japaness, that was 
quite natural from the peaceful, cordial relations 
bateen Japan and China, so it is rationally impossible 
to conclude from that that the new Chinese Government 
was a puppet of Japan. 

Ekip pages 61 and 62, 

THE PRESIDENT: Wa will recess for fifteen 


(Fheraupon, at 1045, a recess was 
taken until 1100, after which the proceedings 


sere resueed as follows:) 


Nr. Wang was the Vica-President of tha 
epeblic of China and at the same time the Chief of 
the Central Committee of Kuorintang. Once ha fought 
longside with the late fr. Sun Yat-sen for thu 
ealization of the Kuomintang Revolution and used 
his efforts for the establishment of the Republic 
of China.-- 

THE PRESIDEIT: “here is the evidence of 
that? There mcy be-evidence -- I cannot recollect it -- 
yhidden away in some document in avidence. There may 
bs a statezent of that kind but I do not recall it. 
| WR, LAZARUS: On the next page it has two 
referencas, Ur. President. 

It was ratjcnally impossible that a person 
of auch a career and position as he tad to bacome the 


puppet of an alien state ani he was not in fact a 


: puppet driven by Japan. But it was rather Japan that 
» 78 driven ty his leadership. When the National 


Government of the Republic of China was established 

on March 30, 1940, he used the sun-in-blue-sky flag 

with the inscription of anti-communism and peace, 

proclaimad the Three Peoples! Principles of Sun Yat-sen 
‘land adopted the policy of anti-communism and peace. 


fe moved the capital from Churgking to Nanking ard 


invited General Chiang ta come and join his movement 
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MARSHAL OF TFE COURT: The International 
Military Tribunal for the Far East ia now resumed. 

THR FREr IDENT: lir.’ Lazarus. 

IR. LAZARU: Omit page 61 and page 62, and 
the first lina of page 63, if vour Honora please. 

(Reading continued with the second lina on 
page 63) It 1s true that Japan was compelled to use 
force, as above mentioned, in order to dafend haraalf 
in the China Incident, but ahe had not the alightest 
idea of invading China to wreat her territorv. the 
is convinced that, in order to atabilire East Asía 
ard realiza the principle of liva and let live, it 
is assential to unify China as a modern state and form 
a fovernment so firm as to preserve ita territorial 
integrity and public peace. 

Accordingly, Japan atrongly opposed the 
Eartition of China by Furopean powers toward tra 
end of the 19th century, and later, shen the 
joint control of China was proposed by soma great 


powars, she rasolutalv aypreasęd heraalf arainst ite 


UEU OEGE 


as regzrds the conclusion of the Nine-- 
Power Tresty in 1922, J2pan mide her endeavors nt 
the Lashington Conference =nd rillingly signed =nd 
ratified this tresty. 

\hether the territorinl integfity of China 
can Le preserved or not is n problem directly affect- 
ing the destiny of Jzpzn as tall os that of China 
herself, 

This 1s the reason shy Japan cannot byt 
Prevent other countries from atouiring Chinese 
territory. The !.ussao-Jnpanase ond the German-Jcpso- 
ese War brcke out on thot account, ond it 1a for the 
azae purpose that Japan contributed to the estsbiish- 
pent of tha principle of equal opportunity nnd sup- 
ported Chini‘s independence, 

If Japzn hed had an ambition to rrest 
territory from Chinn, there ould have been many 
fore opportunities nvail-=ble in the pest. However, 
she sould not t2%e advantage of the murder of 
a mission ry or ^n explorer to acauire a colony 
if she had tazen the initiative in s;resting territory 
from Chintz, it might have given rise to the p-rtition 
ef the chole Chinese territory. It is notural, there- 


fere, th-t Japco abstained from scruiring Chinese 


territory, for she vas well arere that such an action 


mational rrey system which has developed frost the 
former, 

In the present military system, there are 
meny forcea attached ta the local governoents os rell 
as one attached to the centrol government. Tre forcer 
wave not so auch outgrotm the old private force. 
meir le-cers have full pa.ers to orgenize, pay, 
appoint and dismiss, ao the forces move at their 
rill and even the central headqusrters cannot rerlly 


appoint, dismiss or transfer an officor. 


) would ba Literally suicidal. 

Japan had not the slightest idea of exercis- 
ing military and political control over China. It is 
plain that, in order to put China under Japan's nili- 
tary control, she must constantly atction abaut ten 
million troops in China, and especially sond a force 
several tites as large in cose of emergency. Judging 
from the motional resources of Japan, it is clear 
that such œ thing 1s absolutely impossible and clso 
extre-ely difficult in vier of the circumstances 
peculiar to China, 

The Chineac military system ras lac«ing in 
uniformity ond organized on the basis of esch dis- 
trict and province. The provinciel army is difficult 
to control and aupervise, for mort of tha staff is 
composed of those tho vere born in the province where 
the army has been stationed. -oreaver, re must pey 
attention to the ides of private forces, which remains 
in the military syatem. In former yenrs, all the 
Chinese crmies vere a fe: lenders' privato possessions. 
These le ders crbitro-ily decided the organization 
cnd pryment of their armies, end earricd on operations 
only to preserve and improve their influence ard inter- 


ests. It is undeniable thct the idco aa well os the 


facts of the old militcry system remain in the present 


These provincial forces oppose each other 
bv the centrifugal idea of "provincea opposing each 
other", which is tradit‘onal in China. There exist 
the same relations betweer the central and local bead- 
onartera in every province. Thus the Chinese military 
avsteam is so complicated that it would be difficult evan 
for the greatest general or hero of all tines to unify 
China coppletely. Even if China yielded under strong 
force for a tice, she would all too soan be restored to 
the former state. Japan is well aware of thla fact. 
he Chinese thamselvaa could control China completely; 
it waa absolutely isposaible for the Japanese to rule 
China bv force - for, the Japanese who had been subject 
to expulsion there. Nor has she had any ambition to 
axareise political control over China. This will become 
clear of itself, wren one realizes the extrenely com- 
plicated policy of tre country. 

THE PRErIDET: I do not recollect anv evidence 
to that effect. There may be. “ho gave the evidence 
abnut the present military set-up in China? 

IR. LAZARUS: I don't remenber. 

THE PRErIDFET: Ta will onl» waste tine dia- 
cusaing this summation, We will disregard every state- 
ment of fact that ia not supported by evidence. 


WR. LAZARUts I wil) continue reading at the 
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bottom of page 67, i‘r. President: 


China is not a comoletely unifiad country, 
but one of an extreme decentralization., xcept in afes 
destpnated motters every province is allowed t3 govern 
itself almost as freely as an independent coun-ry. 
This has been written in history from olden tints. 
Even though she apctears to be a unified, centrc.ized 
country, the central governnent can in practice exer- 
cise its influence only over the sphere where it can 
wield itn militerv power, and outside the sphere, each 
province 1s under swav of a local power that 13 enforc- 
ing an extremely localized autonomous government there. 
Such a systea waa not established in a dav, m it «111 
take time to break it down. These actual circumstances 
rave resulted from the fact that all the provinces, as 
distinguished from each other, have been continuaualy 
at variance for the pest several thousand vears. Thay 
have their respective political idaaa and interests. 
Ey race, the inhsbitants are vorious; some provinces 
mainly consist of tre Chinese race, and some of an 
alien race. The races exclude and despise cach other 
and there 13 an instance of a race having in recent 
vears slaughtered another one on a large scele. 

The unification of thought is a matter claim- 


ing prior settlem-nt for the foundatien of a unified 


In addition, oving to the difficulty of 
eccmmunications there are a fer opportunities for them 
to unify their thoughts by ceeping in contact with 
each other. 

Accordingly, hat ever great a statesman or 
military clique, no one has ever succeeded in exer- 
eising political control of China. With all the in- 
fluence acd ability of General Chiang Kai-shek, a 
civil war is still prevailing even in China Proper, 
which is due to the axzistence of the Chinese Communist 
Party as well as the traditional force striking deep 
roots behind it. Even the greatest statesmen, or the 
most influential man in China, cannot control it polit- 
ically. buch less the Japanese who have been the tar- 
get of expulsion policies. So Japan is well aware 
that it was impossibla for Japan to exercise political 
control over China by using her om force, 

ås a matter of fact, in regard to the civil 
government within the licits of its military opera- 
tions in China, the Japanese Army did not adopt the 
system of administration toward occupied areas, but 
chose the course of alloring the inhabitants to keep 
public order, 


Ss 


| 


Editors’ Note: 
While the text at the top of p. 42,915 
does not follow on from p. 42,914, no p. 42,914-A 


appears in any of the collections which we have 
consulted. 
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stabilize their livelihood end rehabilitate their 
economy ~‘tonomously. It is also necdless to sey that 
che hrd absolutely no intention to exclude third 
countries from the sphere of her military movement. 
(A. See references listed below). 

A4lthough it is possible that there erose 
some tet:porary cnd anomalous situations because of 
the necessity of military covemcnts, Japan fallowed 
the policy of restoring to normal coaditians as soon 
as tho Incidence was settled. It is quite unavoidcble 
that sone anomalous situations should crise in the 
process of a military moveuent; even Great Britain 
definitely recognize the existence of a large-scele 
nilitary movement betneen Japan and China, as a result 
of the Anglo-Japanese conversations concerning the 
Tientsin Incident. 

The Ladybird, anay and Hughessen Incidents 
were oll caused by mistake in the military movement of 


E. Ex. 2530; MITSUNAMI, Teizo's affidavit. T, 21.363-85 
Ix. 2531, T. 22,390-92; Ex. 2535, T. 21,423-26; 
Ex, 2532' KOBAYASHI, Yoshito's affidavit, T. 21,398 
21,402; Èx. 2533, T. 21,406-9; Ex. 2577, NAKAYAMA, 
Yasuto s affidavit, T. 21,888-913, Ex. 2537, HIDAKA, 
Shintaro’ affidavit, T. 31,444-443; ix. 323, 
21 ,463-9; Ex. 3095, Te 21,469-70; Ex. 328, T. 
21476-4893; Ex, 2539, YaukuoTO, Yoshio's affidavit, 
T. 21,486-493; Ex. 254), T. 21,495; Ex. 2541, T. 
21,506-10; Ex. 2542, T.'21,516 521; Ex. 2543, T. 
211821-52); ix. 2544, 2. 21,523-529; Ex. 2545, T. 
2115291536; Ex. 2546, T. 21,540-542; Ex. 2547, T. 
21,549-553: <x. 30566. T. 29.387-389- 


the Japanese drmy, but they have already been settled 
by compensating for damages vith the rpproval of the 


injured party. (à. naea references listed below). 
It goes without saying that it vaa not with 


rn intention to exercis€ economic control over China 


that Japan appealed to arma. In order to control it 


economically, Japan must have, at least, military 


and political control over China. However, there tas 


no objective possibility of Japan exercising military 


Bee wsavae 


and political control over Chinn, nor had she any 
intention to do so, as I have previously stated. 


Such a situntion is really excusable, because 


it had neccessarily arisun from thc temporary state of 


oecupation by the Japcnese Army on account of the 


13] conflict betreen Japzn and Chine. So it would be wrong 
14| to cansider it aa ex6érciaing military and political 
N| control, and it would be olac a strained interprete- 
18| tion to consider it aa G@xzercising ceconomic control 
over China. 
20 
"Illegs=l or unfair cconomic control" does 
a 
not mcan that Japan economically assumed a predominant 
a 
a. Ex. 2519, Tr. 21,337-39; Ex. 2530, T, 21,341; Ex. 
5 2521, T.'21,345-3; Ex. 2522, T, 21,350-2; Ex. 
2522) T. 211353-6; Ex. 2524, T. 21,358; lx. 2525, 
m T. 21,361/ Èx. 2526, AOKI, Takeshils affidavit, 
n T. 21,363-€; Ex. 2527, T. 21,367-8; Ex. 2528 
7. 21:371: bx. 2529, ł020Ka, Michitero's affldavit, 


T. 21,373-6; iz. 2534, 1. 21,410-12. j 


rECTI/ X VII. 
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Janan desired economic activity in the senar 
rich meant the bino—Japonean economic cooperation. 
Except in this sensa, Japan did not sank any other 
economic sway in Chtna by obtaining therein militarv 
and political controls. 

The juat Japanese sconomic activitias in 


China having been blocked by the Chinese enti-Japonese 


eed BY Aa we 


agitetion which was executed virtually by pressing 


ue 
o 


Japan economically with force nnd military, Japen 
naturally desired: to eradicate thia and this motive of 
Juen should not ba confounded with obtaining cconomic 
away bv military influence. 

Accordingly, it is a great mistake to concluda 
Japnn'a development and utilization based on the 
galicins aforesaid as an act of economic aggraasion. 

It fa actually true that in wartime some 
Japanesa troons took over some Chinnse business, but 
this eis cona only within the necessary limit of 
maintrining economic ordrr on the spot, and wna 
arvar oined at economic sgrresaion. 

buch acts of taking over ware for providing 
the residenta of tha occupied eréas with thair raquire- 


m-nts, for defanding their buainosa equipment from 


the plunder anë destruction by communists and bendita, 


position in China in a really foir and proper ray. 
Even'undcr the principle of equal opportunity, 
one rho Meites more contributiana ond benefita than 


othera cen gconomicclly assume a predominant position 


in sny country, ‘This is to be approved, for frece 


and fair competition can exiat under the principle 
of eoucl opportunity. 

What Jepan waa aiming at ras to develop 
China's unexploited resourcea by investing her capitel 
and diaplaying her technical snd monoging ability in 
close collaboration rith the Chinese inhabitants, so 
that the resources ozy be utilizcd by the Chinese 
aa tell ca by the Japenese, paying ao much money. 
Jeprn also wanted to export the goods needed by China, 
ao as to promote foreign trade, or in other words, to 
enrich thc life of the Chinese people ond alao benefit 


the Japanese themselves. 


end, above cll, in nccordance vita the right of thc 
occupation forcaa lrid down in Internctional Lar, 

for the purpose of procuring provisions end aupplyinz 
the forces on the apot and this act, of coursc, must 
cease to continue vith the end of the incident and 
it in fect ceased. 

Thereforé, even. in the time of the Incident 
the Japzncae forces did their best to return factor- 
ieas cnd other possessions to China so that normal 
conditions ight bc regaincd. 

lscanthil:, Chins, turned into e battlefield, 
vas wory puch devosteted cconomie:llf and its cconomic 
rehabilitation rag the moat presaingly irminent ant- 
ter. Beczuse of the fact, hovevcr, thot most promin- 
ent Chinese ran owcy from the acourge of the Far, 
Japan, complying «ith the wishes of the remiining 
Chinese, ras constreined hastily to give aid to 
the autonomous cconomic rehabilitation of the Chinese 
for promoting of their welfere. (n) 

But the Jzpsncse forces, refraining from di- 
rectly aoncerning thenselves in thia task, aida the 
Japanese ond Zhinese civiliana begin the autanomous 
joint operction betyecn them, the birth of the North 


(2) Ex. 2779, cffidevit of O1KsW¥a, Genahichi, 
T. 21,950-21,950. 
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sceins-Devetopesnt-Coapany Lid. suid the Central Chine -Ipro truty nere amtenar ny roreo to 


Development Company Ltd., being the fruits thereof. t{Acauire the warketa end the productivo porer, nor did 


anase tro companies irrespective of their interests, 2]she intend to s€curc suprecacy, predominance cnd nonop- 
i ost 
restricted their own operations entefly to the m Sjoly. The pressure of the forcign powera upon Japan 


f 
recessary vork for the national life, the nature ° 4)induced her inevitably into adopting the self-support- 


reich was, thercfore, substantially. aifferent fros 3/ing policy by eeana of the Japan-China-acnchuauo 


OF! . 
that of the British East India Company €eonomic cooperation, which nevir neant the antogoniz- 


3 Cc Ltd. mas 7 
The Horth China Development SO ing of third porers. In the counts of the Indictment 


pital 


8 with a ca 
the 7th of November 193 is statcd that our cxercising forca over China is n 


organized on 

of ¥350,000,000 whic 

ment of a harbor, the facilit 

the electric industry, mining and 58 
Ltd. was orgsn- 

1 Gilena et, Regarding the obligation laid dorn concerning 


n the establish- X 
n they invested 1 violation of the treaty agrcementa of security pro- 


Beetwevwsre 


les of communications, vided in International Law, But tnia statcnent i 
s 


1t-panufacturing. trong. 


The Centra 


st- a 
decd with a capital of x100 ,000 ,000 which they invc the comuencenent of hostilities in article I of the 


ca in railway transportation, electric and gas Cael tingue Convention in 1907 as “Hoatilitien betveen 


of both 
and the vorks themselves must not commence * ithout Previous and 


FOECE 


prises, and pining industry. 


hina 
companies brought about the economic walfare of cpat) i {explicit rarning, in the fern eithir of a reasonable 


while Japen suffercd cons 
For the purpose of promoting Chinese welfare aae A ae eae ee eee 
= racting 


therefroð. 2 
iderable loss 1a /declcration of var or of an ultim2tum vith conditional 


by furthering the results of the Sino-Japanese 70 \ao-ers should be naturally under the obligation thereof 
reof. 


t the China Affairs 21 LER 
economic cooperation, Citing Havevir, faced with the urgent necessity for 


rendering every effort in her power 


22 
2 ate self-defense, 7 è th th 
; # » Japan entered into c hostilities ni 


for the rehabilitation of China. oF hina purely not only for thc purposc of erding the 
a. Ex. 2576, aff. of KAWAMOTO. Yoshitaro, qT. 21,874-81 


b. Ex. 2579, aff. of oltawa, Genshichi, T. 21.950- i 
Ea aah hich vas of spacial and grave conccrn to bcr exist- 


hostile acts by hina against the intercst of Japzn, 


———————“———, 
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ence, but to seex th: Chincsc Government's réexa ee ee 
a Japanese cooperation,” she yas Uorrled mat e sess 
tton of its attitude. fhis not bcing hostilities 
declerction of var rould mcke it difficult to rastore 
proferly to be eslled cor, Japan vea not yet under 
Sino-Jnpincse peace. In other words, Japan thought 


the obligation to tarn previously as provided in 
it rather desirable, in ordcr not to aske the scttle- 


Internetions1 Lar. But our local crmiea, on their 
nent of the dispute difficult, to keep the Sino- 


t-king military ections, never failed to give 
Japanese disputc froe entering into a state of var 35 


zzrning previously to the Chineae Government. But 
far ns possible; ond furthermore, as = diplorsatic 


thase hostilities for the causa of self-defense wore 
ranson, the policy of IJzpan to avert the outbreak of 
specdily aggrcveted because China comeenced the 
A a vorld war zs far as possible prevented her fron 
attaes in a coeprenhensive aanner, unt'l at last it * 
dcelnring war; thet is, as critain ras then chor ing 


presentcd a war aspect; that is, the hoatilities for 
bluntly a sympathetic uttitude tovarda China, in case 


our szl¢-defensc turned so instantly into t wor as- 
of Japrn's ¢éeclaration of var the Sino-Jzprnese dis- 
pect tht in fact it was impossible by all wenns 
pute shauld turn into a state af var both substanti:1- 
for Jap..n to warn previously. Japan and China had 
ly and formally, and such var in Enst Asia rould, it 
@oually, as the contracting povers of the Hague Con- 
vas foarcd, involve Europe. In addition to this, 
wention, the obligation to dcelare war and to give 
the vorry that America would be induced to enter the 
other previous tarninga. Even China, which had the 
uar, which Japan tost feared, tas atrongly prevailing. 
iazentior froo the first phesG of the hostilities to 
and if the above deseribcd situation should 
challenge Japan comprehensively to ver, did not for 
come about, o vorld rar raa certain. 
ages dcelare war. Thercforc, Japan, which had becn 
hs con be secn, not only was it impossible 
longing for an carly peace, tas dragged on into the 
to carn previously but also even to declare tar 
rar cs sie ra! challinged, elthough expecting the 
azrinst China vas impassibl: frou our diplomatic and 
peace was im:ediataly attainrble. As for Japan 
othcr standpoints. 
tho, as is clear from KONOY!'s.statencnt, adhercd to 
as Slrendy Eentionsd thi China Inci¢ent broke 


her nationzl policies of "friendship" nnd “Sino- 
out an the 7th of July 1937 nt Lukonkiao rith the 


sudden firing of the Quincse forces at the Japanese 
forecs practicing then at night. Tuus Japanese 
forces vcre constrain d to 2ppoal to cras in the 
face of this challenge, thich geant fully the 
€zercise of the right of sclf-defcnsc. And Jepan 
fade cany efforts to settle the incident locally 
ind ta ovoid aggravating it in its scope; her plan 
of tactics ras drain up merely within the range of 
such necessary purposcs as the protection of her 
rignts and interosta in Chino ond of her nationals. 
The Chinesc Governcent, however, fcll into 
the intrigue of the Chinese comumnists who intended to 
cxpand their influence by stubbornly carrying out 
the onti-Jopanese war; the govcrnzcnt, as aforesaid, 
cane ta agrec to collaboration between the Notional- 
ists and the Coomunists in accordance with the 
Declaration of august 1, the December Resolutions 
of the Chinese Carzunists, the Sian Incident, etca, 


and by the tioc of the outbreax of the Incidcnot, 
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Japan's declaration of "tho absolute opposition 
to any interference in China's affcira by any power 
sxecpt Japan" on tho 18th of April. 1934 was never intend- 
ed to ecen aggression by Japan. Fince quite a long 
shile befora, Japan had adopted the palicy of settling 
Siau-Japnnese problems only betwean themselves, and the 
reason for this was that any third pover's interference 
in a matter betwaan Japan and China would more complicata 
than simplify it, rendering the solution thereof wore 
difficult in the long run. 

The reason why Japan withdrew from the League 
of Yations 1a because the Laague itself did not know 
that China's internal affoirs and her international 
relationa wera actually vory complicated and difficult; 
necerdinglv it was utrongly feared that £ League of 
Mations' effort to bring sbout peace in tha Oriant might, 
on tho contrary, disturb public pnaca in the Orient, 
owing to ita lack of knowladgs of the real statr of 
conditions in the Orient. The reason why Japan refused 
to participate in tha Advisary Committees of the League 
of ations on the 25th of Keptambar 1937 is because four 
yoars before J:zpan had alrendy withdraw fron the Laapue 
of Fations; thercforn ashe noither hod thn obligation to 
pirticipata in it, nor dtd sho focl tha noceastty to do 


so. This attitude of Japan wos not unlawful in anv ray. 


'hinn had alrezdv been mobilizing ard concentrating 
iliteary strength on a large scele sith the intention 
bf challenging Jaran thoroughly and comprohoniively. 
thia attitude of China caused the Liuttochaio Incident. 
ind China's attitude in the solution of 1t was aluavs 
aithless, causing the incident gradually to expend. 
hus, China herself forced Japen to enlarge the hostil- 
ties for salf—dafanse; further, sha did not declare 
mar becauro ahe too did not deem thase heatilitios 
yar as prescribed in Internatiorol Law. Therefore, 
though the Chinn Incident was gradually aggravated until 
it took the shepe of ear, Jaren should not be charged with 
bresching International Law. Next, the fect that Japan 
used har troops in the sctiona towards China ia not a 
vialntion of the obligation to settle international 
disputes paecefully. It poes e'thout saving that Japen 
had tha dutv to observe nll the treatw articlog in which 
the oblipation to sattle percefully wsa provided, because 
Japan vas ona of the contracting poxerd, but sinca these 
t4no-Japanese heutilitiaa vere an argrd conflict basnd 
on Japnn'a right of aelf-defensc, it is not a violation 
bv Japan of these treaties. Og ye 

a. Ex. 2502, T. 20,848-20,870 


b. 2x. 2503, T. 20,874-20,879 
c. Tx. 250°, T. 21,098-11 
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Also, it ens neturcl th-t we had to lodge an 
absolute objection to the fact thet the Japanese 
Government's declaration of the 4th of November 1938 
“The Nine Power Pack Obsolete“, waa deemed unlawful | 
and waa cited as avidence of crimas agninast pesce. 
SECTION VII 

Thc Nine-Porer Pact vas concluded in 1922 
for the purpose of protccting the tcrritoricl integ- 
rity of Chinn, However, the international situation 
in the East, especially in China, had undergone a 
great deal of change in fifteen years and norcovcr 
Russin vas not a participant in the Pact. She had 
just revolutionized herself when this treaty was 
concluded and vas not able to participate in it. 
But conditions in the Far East aftcr the lapse of 
fiftccn yoors had oade this treaty of chich she ras 
not a signatory utterly nocinal and unvork=ble. In 
other vords, thc Chinese Governuent, resorting to 
action agzicst Jupan, crying for her deliverance froo 
the aggression of Japan and for Japan's overthrow, 
Gnade it her nationsl plan to fornulatc an anti- 
Japanese front in cooperotion uith the Chinese 
Cocnunist Party thich had already declored var 


against Japan, snd in violation of the resolutions 


at the conclusion of the Nine-Po er Pact liniting 


© a y & © & ww 
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coploycent of silitery forec, th: srucd 
hina vere consid: ably increcaed in nucber. 

Tne extcnsive Suter songolia which belongs 
to the territory of th. Republic of China ras 
vholly plecod rithin the sphere of influence of 


tne Soviet Union, Events in Shinkiang and Tibet 


no* vat been cataslished. It must be sat 

that the theury of a crime, of which international law 
dceru nox trast, anould be forcibly apnlied to the case 
af Jepan, tho defeated xtate. As to how highly tha 
arned forces of Jason were attentive to the furtherance 
of nilitcryw lans ard the re-ostablishment of military 
sorale by making efforta to observe atrictly the lans of 
warfare throughout the Chins Incident, the silitory 
cow raders! orders ard instructions end other evidence 


efford aple proofs thereof. But of course we cannot 


a. Exhtbit Yo, 2548, TsUKAMCTO, Kenj4 (21562-63) 
Exhibit "o. 2549, KIKKAWA, Masaharu (21585) 
Erhtbit 2550, KIKKA™A, Genzo (21588) 
Exhibit 2551, YCGHIBASHI, Knico (21594) 

. Exhibit 2555, IKEDA, Ryuzaburo (21614) 
Exhibit 2556, MIYAHARI, Bhuichi (21619) 
Exhibit 2558, MASUDA, Keanetoshi (21633) 
Exhibit 2559, AKAGI, Kivoji (21644) 
Eyhtbit 2560, OYAMA, Fumio (21659-21661) 
Exhibit 2479, KAWABR, Ehozo (21701 & 21705) 
Exhibit No. 2561, (21730 & 21731) 

Bxhibit 2562, (21736 - 21738) 

Sxhtbit Yo. 2563, AMANO, rhoich1 (21750-21751) 
Pxhibit 2565, (21759 - 21760) 


(continued on next page) 


must hrva been occurrences which 
could not pessibly have exrected to be solved under 
the Nina-Fower Pact. 

for Japan, whose fate is quite influenced by 
the Yacublic of Chinn under such circumstances, and who 
mas forced to resort to warfare by wev of self-defense 
against the challenge by China, it is not only exceed- 
ingly irrational, but also incompetent to be bound 
literally by the Treaty. 

But as to whether a war of aggression should 
be nasorted na conatituting a crina or not, no doctrine 
hea ever been set forth until todev. 

This having been discussed twice in the agsesbl 


of the League of Nationa, the proposals ths% n war of 


aggression should constitute a cri=e of murder were all 


abortive there. 4a it was impossibla for international 
jurists to esteblish distinction betmaen n lawful war 
nnd en unlawful one, decisive panzlties bnsed npon this 
distinction failed to be fixed in several asseoblies. 
Perticulerly, the perce protocol debated in the second 
susembiy, in spite of the fact that it waa signed by al! 
atetes, vra ratified by none of them; Graat Britain ma 
irdenrd tre first to refuse rati¢icntion thereof. 
buch baing the case, tha internationnl las 


in shich a wer of sggreasion constituted a crime haa 


dany thit those asce afew, wong Yundreds of thousands 
of Jepanese soldiata, wha comsitt2] outtagses. Against 

such outragea the leaders of the Japancso ormy did their 
best in r-sotting to all possible precautions, and upon 
those ho deftantlv dared to trensgress against the pre- 
cautions severe penalties were inflicted for the purpose 
of maintaining military lawa and morale, In defensive 


warfare attacks and aubsequent deaths of men 


(continued from preceding prige) 
Exhibit No. 2566, USHIJIA, radao (21766 


Pxhibit fo. 2667, BANO, Torata (21776-7; 79-80) 
Txhibit Mo. 2571, bAKURAI, Tokutaro (21793) 

Exhibit Wo. 2572, YOKOYA“A, Isamu (21800-21803) 
Exhibit No. 2573, A3UGA, Kazunaga (21808-21811) 


Exhibit Fo. 2577, NAKAYa!NA, Yasundo (21896-98, 
21901-21903 -21904-21906) 


Exhibit No, 3073, BAFADA, Shigeru (27447) 
Exhibit “Yo. 3075, KOMODA, Koichi (27478) 
Exhibit Mo. 3076, OKAD«, Yoshimasa (27482) 
Exhibtt Mo. 3077, KOYASEKC, Kanamn (27489) 
Rxhibit "o. 3078, TOYODHIFA, Fusatnra (27495-6) 
Exhibit No. 3079, SUZUKI, Te1j1 (27501-27502) 
Exhibit "ec. 3080, YONBY/2A, Beika (27505) 
Exhibit Mo. 3081, KURODA, thigenori (27510) 
exhibit Mo, 3082, ABE, Yoshimitsu (27522-27523) 


rro naturally justificd in the 1i;.t ef lota o 
hostilitics 21.1 ĉo not constitute iny cricca 
whatever. 

But at gc7s :ithout saying tr:t unlawful 
sets, exccpt decth inevitable in each bostilitics, 
should deservedly constitute crines. 

It is clleged in the Indictucnt that during 
the Chine Incident dankou, Changsha, Hengyang, 
Kveilin, and Liuchos tera 211 the acencs of 
flagrant cassacres, but witncsscs tcatified the 
allegations that the arccd forces of Japan had dared 
to comit such nasricres vere uticrly false, and that 
prosecution's evidencc fas extreecly scant. 

Exhibit No. 2549, KIKZAT'a, aasaoharu (21583-85) 
Exhibit Wo. 2550, KIC&awk, Ganso (21587-21599) 
Exhibit Wo. 2551, YOSHIMASHI, Kaizo (21592-96) 
Exhibit No. 2552, SAITO, Torajiro (21598) 

Exhibit No. 2553, OGI, Eiichi (21601-21605) 
E-hisit 2554, OGAWA, Saburo + 21628-21609) 
Exhibit 2555, IKŁDA, Ryuzaburo (21812-21615) 
Lxnibit 2556, xMIYASAXI, Shuichi (21618-21622) 
Brhibit 2587, MORIOKA, Ko (21624-21627) 
Exhibit 2558, M.SUDA, Konctoshi (21631-21633) 
Exhibit 2559, AKAGI, Kiyoji (21641-21645) 
Exhibit 2479, KARABE, Sh3z0 (21699-21702) 


The Chinese soldtars, in the last snnlysia, 
were oblifped either to be attacved bv the Japanese army 
wher trey advanced or fired by its surveillance unit 
sher, they retreated. And the Chinese sho wera assumed 
to have friendly fealing tosards Japan were cruelly 
surdered under the terrible name of "Konkwan" (".u. a 
Chinese spy upon his own country) by wav of being nade 
an example to their fellow countrymen. 

If the existance of such facts be clearly 
recognised, whatever misunderstanding originated from 
the conjecture that the Chinese casualties were all 
cauxed by outrages that the Japanase soldiers comnitted 
would be dissipated.” 

as perfect peaca in the Republic of China was 
the most longed-for goal that Japan hoped to attain, 
ashe continued to maka afforts for tha prevention of 
the spreading of the Incident and for the attainment of 
teace at an aarlv stage, from the verv beginning. 

To make it more exact, soma tine about June 
1938, somewhere in North China Japan strove for open- 
ing peace nagot'ations w'th the Chiang Xai~shek Govern- 
pent throuph Hsiao, and some tive around the fall of 
Fanking she planne4 to invite peace between her and the 
Republie of China through the medium of the Garran 

a. 27519 


of Chinese people was perpetrated by their own soldiers. 
For instance, the Chinese army had its surveillance unit 
which mnde it its duty to attack from bahind the 
retreating soldiers, with the object of surveillance. 


Sy ee (continued from preceding pepel 
Fahibit No, 2564, AMANO, Bhoicht (71748-21753) 


Bxhibit Mo. 2566, USHIJINA, Sadao (21765-21767) 
Tzhibit No. 2667, BANC, Torata (21770-21801) 
Exhibit Vo. 2568, 21782 
Exhibit No. 2569, 21763 
"xhibit Mo. 2570, 21784 
Exhibit 2571, SAKURAI, Tokutaro (21792-94) 
Exhibit 2572, YOKOYAMA, Isomu (21796-21803) 
Exhibit 2573, ARIGA, Kazunago (21608-21811) 
Exhibit 2577, RAKAYAYA, Yasundo (21885, 21909) 
Exhibit 3073, SAWABA, Shigeru (27444-27449) 
Fxhibit Mo. 3075, KOXODA, Koichi (27477-27478) 
Exhibit Yo. 3076, OKADA, Yoshimsan (27420-27483) 
Exhibit Po. 3077, KOYArBKC, Kanama (27488-27491) 
Exhibit Fo. 3078, TESHINA, Fusataro (27494) 
Brhibit Yo, 3079, SUZUKI, Te111 (27500-27502) 
Exhibit No. 3080, YONEYAMA, Beitkn (27504-27506) 
Rxhib't Na. 3081, KURODA, Rhigenori (27509-27511) 
e', Exhibit No. 3982, ABE, Yoshimitsu (27519-27526) 


acbassador to China, Trautmann. 

I In the third place, we can find nowhere 
evidence that Japan participated in the opium policy 
of China in order to impair the health of the Chinese 
tofulice and to weaken the anti-Javanesa poser. Japan 
is, too, guiltless of the charge that she gained a vast 


acount of profit from the opium policy and of appropriat 


a 
ing it to war funda, The opium brought to #hanghal 


and Nanking has no direct conrection whatever with the 
comretant organs of Japan. ' as 
Originally, tre Japanese Government designed not 
onlv to discharge faithfully the obligations of treaties 
it contrected with other states for atrict control over 
both the Japanese at home and the Japanese residents in 
China against tra illicit traffic tn narcotic drugs 
prepared with opium, but also to impede the dreadful 
haras incurred by the abuse of them. Ganeral Chiarg 
Kai-rhek had resorted to seasuresa of total abstinence 
from opiua-eating in order to exytirpate the tarms of 


opiur,.but whatever the suporesaive steps, they failed 


Rxhibit Ho. 389, 4763 


Exhibit Jo. 2574, 21865021866, NAKAMURA, Tatsuji 
Mxh{bit Fo. 2575, MORI, Tokuji, 21868-21869 
Mxhibit Fo. 2584, FINII, Fhigeru, 22078-22079 
Exhibit No, 2479, KaWaBE, thoro, 21702-21700 


to maka the opium-eateru give up their habit, and, however 


severe the punishwonts, thev cculd not frighten then. 


“hese hrva time and again been put to teat, but in vain. 


Though the new Chinese Government showed grave 
concern in aetting up a plan against the opium problem 
that confronted ita country, and strove to put the plan 
intn operation, vat it, taking warning from the failures 
hitherto Tapeated, hasitatad to adapt the mensure of 
tatal abstinence from opiur-eatine and resorted te a 
policy of gradual eliminatton o” opium-eatera by 
offictally admitting eaters to ba Provided the smallest 
hecedsnryv gianttty o° opium. In consequence, some storas 
were permitted to put opium on public sale, but those who 
were withont certificates and wera not opium-eaters were 
absolutely prohibited from buying aven the smallest 
quantity of 1t.’ 

As Japan once adopted this policy for gradual 
eliniration of opius-eaters in Formosa with good success 
ard had won universal admiration, she wished it to ba 
enforced alsa in the Republic of China with the view to 
sliminsting the ravages of opiun. Approving of Japan's 
desire, the new Governmant of China put it into operation. 

This 1a tha only point in which Japan 1s 
connected with the opium problem af the Republic of 


a. Pxhibitt Mo. 3154, BABA, Hayao, 28053 


ThE PRESICLENT: Captain lLraft. 

LANGUAGE ARBITER (Captain Kraft): If the 
Yritarel please, the following language corrcetion is 
sutnitted: Exhibit No. 1975, page 5, lines 1 and 2, 
adcitted on record page 14,520: Delete “we succecded 
ir making them all take oath" and substitute "wo were 
abla to sccure the pledgu from all of ther." 

TrE PHESIDEnT: Mr. Cunningham, aftcr the 
guration that ycu are about to road was acrved on 
the Judges, I wes informed that the summation had beon 
served inadvertantly, and that you desired te maka 
alteraticns. Subsequently four of the Judgcs sug- 
gastud alterations which I passod on to you. What 
1a tha position now, Mr. Cunningham? 

ER. CUNNINGHAM: You received your advance 
copies at tha sama tima that all other dufense coun- 
sal raceived theirs. It was the first draft before 
any alterations or suggostions aven had an opportunity 
to tu incorporated. I have incorporated now in the 
draft all of the suggustions from.the Tribunal, from 
the duofensa counsal, and anything that has been sug- 
gested that vas disagrcuable I think has been elimin- 
ated from th: thing. 

I want to suggest that KOISO and MINANI aru 


tp-cifically excepted from this statezant because 


China. It would be marvedly improper to allege this act 
of Japan to be evidence of a crime againat peace. 

Aas already mentioned, the China Incident hed ita 
origin when the Japanese army there was driven to take 
action in self-defense for ita verv life, against tha 
plannad challenge of the Chinese Government, which 
challengn was the manifestation of intent to oust Japan 
from her rights and interests in China by a coalition 
with the Chinese Communist Party, a snare into which 
the Chinese Advernmert fall. 

That this act of self-defense failed to termin- 
ate in a short time was due to the conditiona previously 
atated, The China Incident nas never a war of aggress- 
fon. Japan had not the least intention to dominate 
China, either militarily or politically or financially. 
Tha accused did not contravene international law end 
they can not be accused of wor crimos. We assert these 
points most emphatically. 

Hr. Cunningham will continue sith the summation, 


your Honors. 


they ara ret invalwed in any way. 

I will row prosant thc defanse suemation 
on the relations of Japan to Germany and Italy. 
Althcugh the prescevtion has sven fit to injcct its 
prcof concerning thc ralations of Japan te Italy and 
Germany into many different phasca of its casa, anà 
evcr a long pericd of tim: from Juna 1946 to Pcbruary 1, 
1946 and later, and scattcr its argumant in the samo 
way, wa shali attempt tc answer thoir general chargas 
and cxplain cur avideres as it rclates to their casc 
gancrally on this subject by this one document. In- 
dividual defendants vill cxplain their cwm interpreta- 
ticn of all tho evunts affucting them in thair par- 


ticular sumcations. 


så Teihupslis Turi sdiction 
2. Wo have ecntcndod from the firat, and 

still urge, that the sccpe of this inquiry was unnecus- 
sarily extendod te activities of thu ropresontatives 

cf th: Japanosc ration, which trok place in perts cf 
the world ather than in Japan and tho Far East. Wa 
have attuenmptad tc answer itcm by itom, and to explain 
with clarity the truc intantion of Japan and partias 
allegad to be respunsibl« for the rulationa betrcen 


th: thruc naticus invelwed, Italy, Gurmany and Japan. 
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wirtuc ir the ret that cvin eugh tht pro#acution 


could bring witoesscs from tha far corners cf the 
earth, and that expunse was nc object to then in 
making their investigations, wa wcrc == than tho next 
linc is csitted. This ras duu to lack of facilitios 
ef travel and the inecenvenience of interviewing of 
Sitoesscs. Lue te the nature df this trial and the 
Ranocr in which the presacuticn presented its material, 
it was impossibl.u to attcond court and travel tho world 
in scarch of witneasca and docupnints et tha samc timc. 
Even with the limited reacurces at cur command, we 
belicve w: lava wor the issuc. Wo shall givo our intor- 
pretati-n of the cvidancu which has baon adduced on 
toth sidos and call attanticn cf the Tribunal tc tha 
íllozical and whclly untenable position of the prose- 
cuticn, particularly tho allugaticns containcd in 
Cant ¥. Our ecntcnticn that agrcem.nt among naticns 
fer telitical cr ce nomical diminaticn aro net crimes 
within th ec nt_nplaticn cf th. Charter will be 
Cemcially caphssizcd. We shall follow the outline 
prescnt.d by the preascevtion in crder to make it 
gigpl.r fer the Mumbcera cf th: Tribunal tu ccoparc 
the claims ond digest th. precf. 

Linguae.. Lifficulty. 

3. Alth ugh the pri sececuticn had th, problem 


Count V Vreu end Indcfinitc. 

5. Althiugh th. Cherter calls for a plein, 
e@..else cend cdequate stetcoent of aach offansa cherged, 
we submit that C.unt Y decs net met this test. £ The 
Tribune] at Rucrnbcrg requircd that nn ogrecmont 
petwcen partica gust ervoer “the intcnt to moka wor 
co stm: perticulcr nctjun at seme specific tiac." 

No such allegzticn is ecnteined in Ccunt Y of the 
prrsceuticn's Indictma.nt and no prcof has b.en adduced 
to substentiste such a charge. In cur submiesicn of 
preof we hove found it necassory te mect this vague 
end p-intless charge. 

Hucrnbcre becisisn Bod Las. 

9. The presceutiun falls brek censtently 
upen th. ogrcumnt between thy four naticns for the 
trisl of thu Axis criminals. Whether thot wos n preper 
excreise of the rights of thisu pewers under the sur- 
Fimdcr rod occwactien in Eurcpe ig n mattcr which 
cann: t be settlid ir ovan invcstignted hcrc, It is 
cwident thst the sch lors anc writers end jurists 
ef the world zro divided in their epinions en the wis- 


dee cf thu cetion which brought cbcut the Nucrnberg 


(5. l. Sees 3, art. 9-A) 
J.-lo Wel. 33 Vo. Law Rivice P. 679) . aael] 


of dealing with Japanoso and English and other lan- 


guages, it must be appreciatcd that wo had tha task 
cf reading and digesting German dccumonts ccvering tha 
whole world situation. (Pcricd 1931-45). 

Full Discovory cf Facts Imocssible. 

4. Wc do not pretend tc have given tc this 
Tribunal the whcla story behind thu Japanose-Garman 
ralations. In diplomacy this is impossible. One tf 
the first things which happons when diplomatic relations 
2ra broken off is that all dccumonts are burned. This 
has boon a custom for conturies. It is ea significant 
avent, Sinca diplomatic corraspcndenca hag always 
bazon protected by custom, law and priviloge, “rela- 
tions between nations hava never beon within the roalm 
zf judicial inquiry beforo. Only aftor a war, such as 
sow, could such a trial be possible. In peacctime 
such a breech of otiquetta would be ccnsidered an act 
zf wer in itself, Histery reccrds such instances, i 
This hearing cculd not possibly exploro the depth of 
tho intrigue involved; it has cnly scratched tho sur- 
Z2ce, History will be a lcemg timo discussing and 
solving thu prchloms which have bon subject of our 
t>icf inquiry horo under tho issuus raiscd in Crunt V. 


-i, Moore 678-680. Hydu #428, 454) 


— 23) Wilson Sze, 720, Pa 194, 3 cde) 
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he eospen| ic ber Ls Etir arrasa cn —— 
this ceint. Te say that it wes t mistoks fer cur 
victorious naticns te try the German lcadors would ot 
be tr mako n hasty judgmont. Now thet it hrs been 
dene we neud net ewait tha judgmunt ef history end 
peacetime cunsideraticn. If there hed bean nc perse- 
cuticn cf minoritics in Gcermeny, this would heve bcen 
just anothcr wer fer history to record, There is ne 
excuse tc be offored fer thesc actions. Wu heve no 
porallul tc these eects crising out ef the Pacific har. 
Thare ccnn t be eny dobrts un this peint. 

otad> z Gannit be Ratendcd 

B. Alth ugh the prveceution cleims much 
merce for the Potsdam Deelaraticn than it scya, we 
sugg-st thot it decs net giva this Tribunol any right 
to leck into the awants which trsnapirud in Europo. 
If thot document gives this Tribuni, thrtugh romto 
eontrol, any ycu_r in the primiscs, it nust bù ecnfinod 
strictly tc thi trial of Fer Bastern War Criminals as 
individunts. å 

9, Be-Bofcries. Crimca Arainak Puits, 

the Lan. Assrosstve Warfare. 

he B-l. It is the contcnticn cf the defenso 
that th, cherges sot cut Jn th. Indictment in Count v 
(ò. l. Ex. 2, 7. 109) 
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LPa mt supa rt.u by ony chargs ir crinc dufined in mr Re C-1. an repte i 


th. Charter. Noith:r is the cffensi described in 10. Re C-I, In this charga the prosecution 


C ust V reccenized in Interneticnal Law as malum pcr 
J. 
£6 °F muna rrohabitun. Wy reecgnize thet di minetion 


of the world is t rasponsibility of notions, the major 


chenges the course somewhat. They begin their dissertao- 
tion on the lnw of conspirecy with the cherge thet in- 


dividunls, persons, must act through thamselves and 


e: tions of the warld; it is £ duty of the powerful ne- through each other, but then they change thair course 


tions. Suck on aim has never been = crime or aven and say that the persons acting through Javan. either 


eenticned cs e crire. The Ch: rter never intended any plone or in comhination with other countries, were, 


icquiry keyond “the just ond prompt trirl nag eae sh- declered, atc. It is difficult to grasp how the prose- 


ment of ajor wacr Criminuls of the For Enst.” hothing cution can undertcke to try the nation of Japan, ond 


ia said or even implied in its terms about European ather nations, when clearly the jurisdiction of this 


motions or the subj2zct. It can be taken thet they Tribunal is limited to a few persons ond offenses, 


were specificrlly excludod by their trinl nt Nuernberg POPS ere ie 


end the provisions of the Chcorter which follow, The Charter Not Authoritative. 


Chrrter is further restricted to "Fersons who, as indiv- ll. Re C-3. There is no basis in lew or 


iduzis or 1s members of orgcnizotiona, cre cherged fact for the assertion of tha prosecution that the 


with cffenses Pinch incluce crines against pence." Charter complies with any of the requirements for tha 


1. 
&stices suci: ts Gera ny inè Itrly crnnot be considered sources of law. Tha Nuernberg judgment although volus- 


os persors. @e submit thot the scope of this inquiry inous is not authoritative. skip the next sentence. 


do2s ret ccver the ofercsticons, negotiotiona or sover- Hable effort has been made by Justice Jackson end 


eign ects of Eurape:n netions or lendera. This point others to give it weight and substence, but it will 


will be crgued more fully later ond suoported by whot not survive the test of law, Such a decision, based 


the suthortties sry an the rubject. es it ig upon gg past facto law will never be accepted, 


Sec. 2, Art. §, A.b.C. . L 
Lcore 7197 20022702, Wilson ec. 48, Fl 130 a Gap ioa ANE DER 


ert. I, Sec. I. i aV. Art. 38, 6t. Perm. Court) 
pa 2" eee ; wa qu. l. Corbett P.Y 38, -ej 


Wilson See. 7, aa 18.) Z 


rder ae system of justice at lenat. now thet Japan kept her plans for the Pearl Harbor 
d atteck secret from Germany, even from their envoy in 

12. C-15, In applying the prosecution's Berlin. x On the other side, we do not understand 
test of Conspiracy to the Charge in Count V cnd the that the prosecution has offered any proof on the quas- 
proof uhich they have supplied under it, thay hove de- tion of the war ogainst Poland. Japan was agoinst this 
fezted their om purpose. They sey: “The Conspiracy war, but was never consulted, Soviet Russia acquiesced 
must be clearly outlined in its criminal purpase. It in this war Se ae mode the agreement with Germany 
must not be too fer removed from the tice of decision august 23, 1939. It is now history, wall confirmed, 
and action." Tho Tribuunl must cxamine whether e con- that Itely refused to join Germony in the war against 


. 
crete plen to wege wrr axisted, and determine the por- Poland. There can be no claim that Japan walcaned 


ticipents in thet concrute ster In all of the dis- the wor between Germany and Russia. Japan counselled 


cussions ond argument ond attenpts nt proof under the Germony ogainst such a move cnd refused mony tinea to 
SGerman-Jeprnese reletions there hss navor been one join, after many strong invitctions, aa Ribbentrop said, 
iotz of proof that the nations planned any wer against “efter the Russian wer broke out I tried to get Japon 
any nation ot any time jointly -- eliminote the next against Goviet Russia,®***s*e] got the impression that 
tro rords. Japan did everything possible to keep out of a conflict 
lt ia quita evident that Germany wos not in- with Soviet Kussia end to keep from antagonizing Soviet 
wolved in tho For Eastern sccivities of Japan. “Gormany Russia in any wey.” 
was helping Chins with supplies, officers and Sgennten® There certainly wos nevar eny agreoment between 
zāvice in the struggle betwaon Jnpcn and Chine. The the leaders of the nations to make wor on any nation. 
prosecution proved this conclusively. There is no ccn- - Tha prosecution hes failed to mect their own require- 
tention that Japin cnd G-rmany confided in esch othor monta. The Gcrman ond Jopenese relationa were nat 
-bout the attrck on Pecrl Kerbor. There can be no doubt . constant cnough, not close enough to be called friandly 
(12, 3. Pros. C-15. (12. 3. Ex. 2762, T. 24744, 


a 4. Ex. 2725, T. 24187. 
x 25 ARER ue ea 5. Nuernberg Tranacript 
__?, Ex. A, T. 5960. Xu 


¢von, far less close as the Russion-Gernon ralations. 
Sinec tho Tribunal hos dctermincd that tho reletions 
between Germony and Russie and other nstions ore irrel- 
avint to ony issuu in this caso, and that tha negotia- 
tions af Germany with other n:.tions were kept secret 
from Jopon and OSHIba, this ruling should disposo of 
any issue orising undar Count ¥, if vwa understand 

the ruling corrcctly 

2. Ceonsnircey. 

Thus fer wo heve considered the relation of 
the Indictment to thc Chertor and to the law of this 
casco. W. have touched gencr-1lly upon tho contentions 
of the prosceution in rilztion to the application of 
the lau of nations to individuels. We cre more con- 
ecroed in this rovicw with tha effect of the Charter 
upon th: rights and privileges of nations named in 
Count Y, Itcly, Jepan and Gormeny. 

There is no clain mode in thc summrtion thet 
Jap^n sssistcd Gcrmany in Europe in any wey cxcept 
politically prior to thc commencement of the war in 
Europe, There is «videnca thet Germany assisted China 
in hir wer rgcinast Paes The prosocution egrcos 
thet Girma: ny sought cdvantagas in tho cconomic field 
in the Far È st but thet her offorts wera bexticas 


(1. Zx. 486-4, T. 5980. 
—3_-2-37W1,- 22-a 


Gorrcny vas instructcd to kecp on cya on Sovict Rus- 
sia. This uo cdmit. The cuthoritios pll cgree thet 
it is the duty of the militcry attache to gethur in- 
forration cbout the armies of the nations to which 
aeercditcd and about the ernios opposing them, in 
pescetimoe or wertimc, Thoru is no controvory about 
this. 

14. Wa suggest thet tho nagotietions for 
the Anti-Comintcrn Psct ware normal end followed tha 
pattcrn of diplomacy. Wa need not datail the ncgo- 


tintions excapt to sey thot they warc concluded by the 


a2 
agboss‘dor, MUSHOKOJI, peased by tha Cabinet, epproved 


ty the Beperor znd aftcr the consent and advice of 
the Privy Council. > Needless to scy, the mattar was 
giwcn full consideration in Jepan. To say thet cither 
the embissador or the military attacho had eny influ- 
ence on thz dacision of tha government would bo to 
ebusa tha word influence. Wo hzva never hed any 
apclogy for th. Anti-Comintern Pect or tha secret pact. 

15. Ro F-104,. Wo do not ngreo that n com- 
eittec was csteblisheud for the purposa of chacking on 
the rctivitica of thu Comintern. Thera is no point 
ir enking an issuc of this. Soviet Kussia and tho 
(14. 1, Ex. 34. 


2. Const. Jopan. ` 
2. -ITanLrI T. 30497. 


It is our thuory that ceonomic ralations between the 
nations wre not a proper subjoct of inquiry heras We 
must aasume that no nation would apand millions of 
dollors mointrining embosaics in the capital: of the 
rorld without some hope of eccnomic essistence by wry 
of trade ond comieeeceu Wor and Pesce hove e relation 
to cconomic mattars, but the purpose of intarnztionsl 
intercourse is primorily tha promotion of the uveonomic 
walfare cf orch nition whilu mointcining pesceful rels- 
tionships. i 

13. Ra F-93. The prosceution suggests thet 
Japan bed tvo courses with respect to the scttlement 
of her diffirances with the Sovict Union. One was 
diplomcy, tha other was war, That she chose diplomcy 
hos beon provod, Sho playod politics cnd protected 
herself aqcinst the tiret of the Soviat. Union until 
thu end of th: war, or nesriv the end, 

Re F-103. The prosucutian hia proved, through 
en abundance of cvidcne:, thrt it wes Gcrmany which 
Gpprooched Jegen for en egrc ment; ot e time when 
Jenan wos conducting norm) diplematic reletions, os all 
of thy. other nntions of thc world, with Gormcny. The 
pros-cutior vanir aizus thst the military ett:che in 
(3. See. 2, Art. 5 Cicrter. 


4. Ludson & Fullur, Pa 1253. 
1. Feller a Hudson Dinloretic & Consular Lews, 
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nection of the Comintern were the big question parks 
in internntionnl politics than. Everyone knew whot 
the Germans warc doing, 

16. F-105. We admit thet ths agreement 
and the protocol wary to remain in effect for fiva 
yoars. We stata that tho pact sea ranawed and the 
protocol vag ebrogrtud. It hes passed its doy of 
usefulnuss. Geronny and hussic warc engrge ino wer, 
It wes to bo expoctce thet Japen would not assist the 
Soviet. It wes c life end deuth struggle. This his- 
tory has proved. 

17. F~106. Thorn is no centest about the 
pact being direct.d agsinst the Soviet Union, once it 
wes established thot the Comintern was the official 
organ of the Soviet Union. There was some doubt obout 
this in tho beginning. It was Balshavism end Commun- 
dsm, not tha lussian Army which wos tho abjact of the 
pact. i This is undisputed. Thit Germany, Italy ond 
Japan und other countries joined hends in this enter- 
prisc wes common knowicdge tc the world. 

F-107. Tho pros-:cution 2dmits and ergues 
forcefully tit the military terms of the Anti-Comintarn 
Fact wero nuvor ce:loyud. Thet it wne only £ politicel 


fnstraucot, beokud by z mutual obligation pact, and 


(17. 1. Ex. 2762, T. 27742.) _ 


that the effect wea nil. à11 thot thay claim for it is 
thet it cas the oponer for friehdly Paeti ål- 
though we admit the pact, wa suggest that the proof 
shows that there was little mituel trust and faith 
ghown in cach other by the two nations, Germany and 
Japan. The background of the relations of the nations 
and the wariance in their systems and culture and 
national habits explains this, but it is not an issua. 

18. P-108, All of the contentions of the 
prcsacution on the effeat of the Anti-Comintern Pect 
are erroneous. It did not keep Garmany and Russias 
aport. It more than likely brought them closer together, 
for the samo reason which prompted the Japanese to use 
the political weight of Garmeny. That the pact would 
be used in the China Affair was not atcaiietedc 
This is the product of the imagination of the prosecu- 
tion. Ribbentrop and OSHIMA both speak clearly on this 
subject. Why the prosecution should suggest that tha 
use of the pact became the. subject of a difference 
fatwean the nations is s puzzle. 

We claim that there wes no horm in using 
the poct cs a restraint against the Soviet Union, Thet 
was the objcct of it primarily. F 
(17. 1. 47 Por. E25 P. H 98) 
(18. 1. Ex. 2762, T. 27742. 

2. Wilsan #100, P. 249.) 
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Yins_or this Tribunel in skoring that Germon demanda ——— 
for preferential trectment were denied in Japan. There 
ia no doubt thrt such demends vera made but thcy were 
refused. In other places in their summation the prose- 
cution claims thrt Germany wes complaining about her 
trectecnt at Japan's handa ct the time when they claim 
in another paragraph. that Germany and Japan were cooper- 
ating. It was difficult to reconcile tha conflicting 
clains. 

21. F-112. The prosecution has resortad to 
petty items to establish cooperation and collaboration 
between the tvo nations. It is hardly worth answering. 
Nations are urged to associeto and cooperate. It is 
natural to do go. F The prosecution relies upon a few 
miror associations to estcblish their paint. Tha more 
they ettenpt, of zoursa, the mora emphatically they 
fail to sustain their contention, 

22. F-113. After using threo pcragrophs to 
show cooporation, tha ruthor of this part of the sum- 
mary odmits thet Ribbontrop wes novar ruady to settle 
for non-preferentiel trentment. 

This covers the goncral discussion. Wo shall 
take the prosecution's avidence now and analyze the 
facts ond digest the law, cs appliccbla to the relations 


(21. 1. United t.rtions Economic Commission.) 


~ I9. F-109. Although the prasecution has 
triad in vain to read into the anti-Comintern Pect 
something which ta not there, thair claim that the 
pact brought Germany and Jepan closer together was 
truo only for a time. It is alzo true that Germany 
used the pact only so long es it served her ends and 
than discarded her obligations. Skip tha rest of thet 
sentence, 

The world knew what Hitler was doing end 
stood by and wotched him build his mighty war machine. 
We might remind the Tribunal end also the prosecution 
that the United States, Britair and Fronce and other 
countries tere carrying on normal diplomatic relations 
with Hitler while the Japancse Government was standing 


by. Even if the embassadors and envoys did disapprove 


of Hitlor's moves, diplomacy precluded any comment or 
» 


exprossion of disapproval. Friendly relations existed 
betveen Germany and Japan until Germany took up with 
the Soviet Union. We hava no apologies to make for 
the 4nti-Comintern Pact, 

20. FP-1ll. Although the prosecution cleims 
thet German-Jcponese relotions in Chino economically 
wore improved, the {is not the fact as hes bean dis- 
closed by the record. The prosecution took considerable 


(19, 1. Fenrick Internationnl Lev, 2d Ed. P.368) 


of Japan, Germany and Italy. 
ThE PRESIDENT: We will adjourn until helf 
fest one. 
(Whereupon, at 1200, a recess wes 


teken.) 


{FT=ERNOOk S2SIIOI 


Tho Tribunrl mat, pursutnt to racass, at 
1330. 

ViRSH*L OF THE COURT: The Intcrnational 
Militery Tribunal for tho Far 27st is now resumic. 

TLE PRZSILENT: “With tho pormission of tho 
friduz2l, the aceuscd KAYA w111 be absont from tha 
ercurtrcow for the cntiro afternoon sossion, confarring 
wita bis counsal. 

tr. Cuaringham. 

IR. CUNNIXGHAN: I shall start on page 21, No. 3: 

Tit; _ATI-COl-INTSNK PACT, 

àlthnuzh Jazon n` Germsny hee buen con'uctins 
pvrrcl Maløwtie relaticns curing the tays eftur orle 
weary I, it urs ò cert rony yeors before the Gurrcn 
Geweroront sos sufficiently orgenizuZ sn that it eevic 
nowti-te trecu, cultur-L om” vennoiic 22recrents 
-n r-lly ith th «ther awers of tha worle. Thuy tere 
c urtins Frenec, En¢l-nt en? Russia one tho ather notion 
af burone uha usre elas. t- ther anc with vhor they hic 
-lusys, for centurics errricc an tročo enc coemerce. 
Th. rulaticns stun Japen ni Gerncny took forr in 
the screciunt which histery Enews os th. 4nti-Cocinturn 


Peet. As ith ats i + aof ent te bow 
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Interr ti:ncl “ith these n tiens’ interncl rslatinons 
net only jJoervizes thir Catestic nesee ont sects] 
uclfsre, “ut zlso is > “enzcu to world furce as 2 
chalu, cesirous to ceopercte for the cefunsu arcinst 
Cam unistic “ustruetinn, ecnclucee 2 sact es follows: 
artiol. I 
fh contreetins ~crtius asrus to infort usch 
ef the Cevtunist Inturn*ticnel's activities, to ciscuss 
ness ry ©.csurus for ¢ufsnse cn?) >romisu ta fulfil 
such ' ccsurcs throuch clasu cooper: ticn, 
irticle 2. 
Th: controctin; rertics will jointly invite 
< thin’ octian, shose internal sence is tenacec ty 
‘-structive cctivitics of the Comunist Inturnatinnal, 
ta tok: Cofinss GMotsures in the spirit :-f this pact, 
or ta certiciznte in the ascet. 
Paap bei 3 
48 Tezcris this ^cet, ta. Joarnuse anc Gorman 
texts ore nfřicizl. It cones inte fareu on the cay af 
siening an? will tu effeetive for five yerrs. The 
eontrecting perti s will, at 2 creur Cesta. crior tn tha 
amir tian f the t ro, esw th -n unturstsncing as ta 
th: for: ef econerction detyosn th. tuo countrics 
th. resftur. 


As on uvicunes thercaf, th. untursignué “uly 


coms unisi sores: in Eurnns.” The Joponusu cic not 
want esrmunist ta s rert in Asia ani cic net wish to 
clio it to inturfure with the s.ttlenunt of thu Chine 
arotlun. 

Thu >roscecution tricc in vzin to rual into 
th. screercnt sorothins which it citn't contrin. Thy 
or. 71S0 cnScLaveriag te attaca saw responsitility 
for its ne-rotintion. They heve feilec, 2s ts Cunon- 
stretuc hy th following analysis of their cocwnents, 

TZS OF Ti ANTI-C.cINTLQN PACT. 

Bufnre we attocat te cnalyze thu local 
effect of thu act an? interoret its meaning, in the 
lisht of the then existing cirewst-ncos, lut us 
tek z loni: at the simlu terms of the pact and the 
parts of the ~rotocol nhich sre in cantrovorsy. It 
hes buun so lang sinca this uxhibit uss intrecuced inta 
evitence it is ‘ut naturel th-t its turns ore net 
fresh in ovr minds. 

PICT AG’ INST TIHE COL2UNIST INT:RNATIONAL. 

The Japanese Inpurizl Govornront and th: 
Gornan Government, atnittin; that the oJuct nf thu 
Car unist Inturnstioncl (se-e-lles Cœtinturn), is the 
Testructian sn! oncressioen `y fere. ef existing n-tinns 
ta all th. oassitle u ys an`: uens, in th. firr 


tuli f tact te ovrlank th. intorfercnes hy Communist 
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entrustuc fy their resccetive hare sovernrunts, simec 
en? secloc this “set. Tva engis <f this ract noro 
craro? tt B rlin on th: 25th Noworber of the 11th yuoor 
of Shean, 4. u. the 29th Mevorber, 1936, 
(Sae) Viscount LUSHAKOJI, Kintono 
Envoy Uxtreoroinary am! “u:*hsssscor 
Pleninot.ntlery of Jeponesy Enpire. 


(S32) JOACHIU V. ILIBEZI'T oP 


anvay ostracrlin:ry cat Jrbassscor 
Pluniastcnticry of Gurrcny. 
ECCESSORY PROTOCOL ta the Peet azcinst the 
Co'runist Inturn-tircnsl,. 


On thu recesion of signinr totey cf tha Pect 


against tha Conmmist Internstiencl, thy un‘crsi grec 
Enveys Plunizotenti-ry cgro! zs follous: 

(ce) Tru suthoritivs of thu tuo contracting 
nertics will clascly camerrte with osch other cs 
Turarcs the uxvchenze of information rulsting to the 
setivities af th. Cessunist Intern=tionsl an thu 
enlightuncent and ccfuns. nensuras azninst the Corraunist 
Inturnstion=l1, 

(b) Tie sutherities sf the tuo contr-etinz 
pertics will tok. Crestle st.9s, within tie bounds of 
the uxisting lav, in ccelin’ with arsons wha, at hone 


ior sbhrone, “irvectly or tn‘ir arly 2 


th: Carrunist Inturn*ticnsl or foast.r its custructive 
sll of tae evictenece clesrly snus thet both thu nact 
tetivity. 
an` oroteeal were ~urlly of e Cefonsive naturu s2cinst 
(c) In ertur te freilitstc the enaperstian k 4 
eravth ef thu cance. of corrunise:, cn? its sprocc, on 
ef th: authorities of th: tuo enntrecting 2orties, 23 
the creuing ered “rossuru teins cxertuc by thy Seviat 
praviced in farenentioned (e), 2 stonciny corrissian 
Union. 
gill tu ustadlishec, Other ofenso .wzsuros nucusscry 
I uill skin “nun to ths words: 
for checking th: custructive setivitics of thu Comu- 
These svents 2ffectuc th: zost vitrl inturusts 
nist Internctionsl uill So stuZzio? ^n Ciscussec by 
ef 211 nations, csnocinlly Jepan cnt Gurtcny. Tha 
tre s71 encrission, 
9th Conrresa of thu Covintern held in Koscow in 1935, 
Berlin, the 25th NovurSur of thy llth ycar of 
-optet a resclution Cusignstin; Jezen on.’ Gurrany 23 
Ehaur, A. e th. 25th Nowusber, 1936. 
oe Sanaa ree a (Sx. 682, T. 22486), 
(Si-nc) Visecunt HUSH!"OJI, Kintano 
Of ccurse it csannet bu cunis thst an inse> 
invoy Extraordinary ani /oabaasador 
trehlu rolation existuc Setvoun Soviot Russie enc the: 
Plenizotentisry of Jzpanmuisu Enpiru. à 
Corintern. Thu Japanuso Gov_-rmiunt navor lost sirht 
(Sismed) JOcCHIi] Y. 7 ISBENTROP 
ef this fret, es intSeatuc ty MOTA in tho Privy 
Envoy ixtraorcinery cn? Aubsassocor 
Cauncil Sussicn (Exhibit 484, 2. 22430). Inaa ít oss 
Plinirotuntisry ef Gurmony. 
in view ef the sinistur n-ture -f thia rule tionshiz 
(1) The nrogecution sssurts thet tha Anti- 
Tetwoun the two crsenizations that th. Jaarnaso Govarn 
Comintern Pact sn th: sceussory Scerct Protocol vure 
rent consicere! sore internctionel sgresdent ascinst 
-drecte? atcinst Russia, cn! thet their nur-ose wea ta a 
the Corintuorn neeusscry in or‘ur to cashet thu muncce 
eheck an‘ restrain Russin in collahor-tion vitn Gerreny 
af its Jostructive cetivitius. 
until the Japenese eisPession in Chins abtainuc its 
(3) 4s ta thy Scerut Protocel attreches to thu 
objective. Thuy failed to orosunt iny cvisence to y 
nti-Co int urn Pact, its ecatsnt ws lso curely cu- 
sumart this casertion, 
fensive, hevirz in vico only th: cantinz-ney when on 
(2) Contrary te t).. -rozisction'a thuory, 


of the particdornts uss uncrovok-sfly sttackuc or aorFavete ruleticns vith the foviat Unien, anc noul 


roned ky Soviut Russic, It cit, howwr, not rlucys ¢o its utcest te msintcin cnt premate cicale 


stigulrte 2 iutucl zssistzncu tutuen tha portics for rulztians ith Britzin (Lx. «84, p. 22482). 


tact vunt, tt only cn oblinccticn not’ to tzko any such Tho casurtion of the zrosucution that the 


tonsurcs os to reliuve the situction of Sovict Russia. “rruununts Gere Circetel crcinst cll cecoerstic 


AIROTS cnd ARITA cxpleinu- in tho Privy Council hou ceuntrics of thu uorlè is clusrly unfeunfud. Although 


the: Seviut Russis stron-thenc? kor orcerent by tho thu object of tho sucret cyreurent wos tho Eoviet Union, | 


Five-Yor Plon, inè how Japen wes fouling thu hocvy the cufensu casurts thet it ôns mt constituta c 
sressure nut on ner hy thu vastly incrceasuc Sevict 
Arry in tho Por Eost (Zxhitit 484, ap, 22480, 22483). 


HIROT. cxsleinoé thet tha object of thy vact 


vieletion of cny inturncstional law whstsouvur to 
econclucy en cpre.rent Cfrettcd to 2 snucific country, 


so long as that efrawont is cufensive and yuzcuful in 


vans simly to mots it on instrument far prunsrin for noturo., 


ehacking the arro? crussuru of the Sovict Unian əng (5) Tho abjuct of the <- ti-Comintern Peet anc 


Bolstuvistic activities (Exhidit 484, p. 22482). It thu Protocol vor. thus clusrly limita in scopo. It 


1s ineusd 2 wory for-fuetchoc cssertion en tho port uzas guitu notural tht soma cecassory politics) results 


of thu ornseeution ta elsizc thet tho Anti-Corintorn followed this ronpréchaccnt tetuvuun Janen anc Gurmany. 


Pret wos convertes inta 2 rilit-ry cllisncu by this For Janan, which ucs sufforing fror intern: tional 


aeret osrument, Wu clin thet noathins cf 2 nsturs of {solation, this ~set rennt cn imrovozont ef her 


railitecry cllicnace is included in tù su arrcerunts. nesition in inturn-tiensl qelitica. This ves, of 


(4) Furthur stctorents of HIROTA cnc ARITA course, naoh, ecafinac to Jsctcn's nositien vis-c-vis 


in the Privy Council provod thu Cufonsive cn. poncuful . China. Fror. the fret thot nobucy in thu Jonenusy 
ehereeter ef the scruscunts, lesving no roo for any Gowurnrent sntieizetes thu ovturaock of thu C! inc 


Cnubt in this ruswct. Incitent ct tha tine af the conclusion af ths inti- 


Bath cuclare? th-t Jezen shoul? of ¢geursu Cocint-rn Pret, we cleit thet ths ~rosvcution's 


rifr-in fran tekin: any tesitive rocsurea which richt inferencu tht th. Jnti-Comint.rn ?-ct uas for thu 
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Sur cas. of furtacrin, Ja cm a aolicy in Cin 1s————™ 


“reun?1.s83. 

Exhitit Me. 2762, .fficevit of Rib'wntron, 
Turcs as folios: 

"I. Jnti-Co::int_rn Pecet. 

“The .ntiCeinturn ves orinsrily en i2ao- 


lacierl pect,“ Ribitentrop s^ys untor quota. "Ħa 


G.ormens 7i¢ mt vant to let com unisz siroa., Of course, 


tire eos slso a tolities] cei :ht egninst Soviot Russia 
thet urs cere or less the heekerovn’ of thu pact. It 
is net truu that this ^aet uss Zireet.2 ascinst the 
Somoeratic ceuntriscs ef the corl¢., On tho enntrery, 

I trio hort oftvr the conclusion of the nact to fut 
Groat Britcin to Join it, Sut cs unsuccessful. I 
rov.F bel an imcression thet Jenan sicbt use the jact 
in br colicy torsr® Chine or the South Sec crac." 

(6) Tx crosecution sttrches zruct imortance 
tò ta: sss rtien thet thy onti-Ceninturn Pect urs the 
first st.p fer jeint es cressive actien trien Sy Janen 
ont Gervany. Ticy frilc! to rrotuc. sny convincing 
ewitcmee on this “airt. £ rere fzet tihzt the two 
ecuntrics ef J-pin cnc Gerecny ct cortin inturvels 
conclucn! scroginnts or vuru ongoza in nerotictions 
ern certrinly mt œ token cs aro f tact the relstions 


Seton th. tue ecuntrics were cwtinuses, heving 
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-elicy of Gr any suls.quatly chon-ec. But this 


reeurrel wt cf th nvecssity to co just her policy 
te ‘ae setucl situ- tian then trovsilin- in Ci-ins, 
eswvedally “uc ta ths persaective thet tha China 
Incitgeat unuli hu prolanze!,unich ucs centrory to 
expectstinns. Ths raport of Ams sszŻ2or Dirksen (Ex. 
386-H, T. 6002-13) sh-us this clucrly, Fu assert thet 
ne .wicence urs Wet “rovuee? thst Jepan anc Germany 
collaborated efter tho conclusion of thu Anti-Conintern 
Fret in -ursuin; their res-active policies in Chinc. 
Tiley fanila t in‘enuncent courses. 

(2) iven efter the dannu of tho Gerso 
aelicy in Chins, the econr ic qusstinn ves c centinuous 
source of friction butweon Jepan sn! Guriary. Tha 
qu:stion of preferenticl troztrunt vcs nevor suttlec 
Lemme th teo netions. Tho inturmretation civen by 
th. -rosceutien te ox-ibit 596 (T. 6625-4) is obvinusly 
iren-, <8 this ‘eeunent shons clucrly the refusal hy 
Jż--n to “ive Gorosny oreforenticl treateant in China. 
I. rov r, Geroan protests to Jzorn with russet ta thu 
venar fe restrictions cut on ber troje in Chine nevur 
cesses until the ent ef Yorle Yrer I1. Thy cufensu cnn- 
ten’s tact th su frets sikou further the lack of Jooanusa- 
G.r an collector tion in Chins. 


(3) As ta the “r‘seceuticn's attuot to 


curtzin csfinitu shjvets curin> the uhalu m riat. 


fs m27lics te cll inturn-tirnel rel-ti ns, thu rulation 
Ectneen Jepan ent Gorncony wes subjuct to thu ehonges in 


the norle situction, Evan eftur 1936, thoy coml.etely 


enolu? off. Tha tractius thoy conclutcd, or nugntia- 


tians they stte:mte? ooro for cifferent durzoses och 


time. Tho cofunsa thinks thet their proof hzs roča it 


abuncently elesr thet thoru wcs continuity in thu 
Joonnusc-Guracn rulstions, This will be further 


expleined in th: followin:; pazus. 


&. RELATIONS BETWEEN JPN 2ND GLIGQURY “FTER 


Tif CONCLUSION Ol THE /NTI-CO'INT RN PiCT. 
(1) Thy history of Jocsnos>Gurmen reletions 
in China wes clucys thet of ciscor2, not thet of 


eolloborstion, Even cfter thy conclusion cf tha Anti- 


Comintern Pact, Germeny continuc? tu suonly arna to 
China enë kant militery acvisara with thy Cidinuse 
Governrint, Japen consizere¢ it on unfricn2ly act on 
the tart of Gurmeny, in vicu of tho fact that sctunl 
hostilitics ct that tine vere coins on deticen Janan 
-w C ins one large serlce, tut this situstion wes 


n-t irmrove! until the une of July 1938 (ax. 594, T. 


6601). It 1s clear else frei the -resecutinn's evicencs 


that Goercany wes cnTosuc to the Chine Inciccnt at its 


cutset (Zx. 46-4, T. 5980-1). It is zitt that the 
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attich rolities] Insltertion to tho Iesenesc-corn 
eulturel cereccunt, it is pointe aut that to e7zrue on 
cultural ratturs cannot at cny tice tec consi reč os 
offunsiva to internsticons:1] lcu. ARIT: Zonta’ clearly 
zrny such soliticsl implicstion of the ssruument 

(Ex. 589, T. 6576). 

EXP. NSION AND REMETL OF TE ANTI-CONINTERN 
PACT. 

(1) The Anti-Conintern Poct srovicac in its 
text trast other countrius shoul: be invitec to join 
the Poet. On the basia of this -rnvision, Italy, 
Msnchukuo, Kunecry ani Sorin Jeinet the Peet up ta 
Merch 1939. Thess echarcness ture ecrriot out solely 
fron th: stsncnoint of the ¢cefense cacinst cocmunisno, 
In the esse of Italy's ccherence, any politics] imli- 
ectionsa which nieht sffuct Jaccnis reletinns with 
Grust Britcin wore ecrefully consicuret ené avoicad, 
os shem tv tho tolurrsics from Arbessatar Sugicure to 
Forcign Uinist.rs ARIT, amt SATO (Lxiihits 2615, 2616, 
2618; ^p. 22500, 22,502, 22524). The sucrut ecroenant 
attached to tho Anti-Couint rn Pact “as nuver comuni- 
enter te eny of the joinine countrics, not uven to 
Italy. 

(2) It is te bo not... tict th. invitations 


rere Also oxtun'c? ty Germany to Gro-t Britsin anc by 


= 


3 
a4 


n 


Jonnn ta Hnllen?. Tale those tuo novers daclinac 

ta join, it shews thet thu Poet vas consicurece uni- 
vorsrl in nature anc not linitad to any savcini raup 
af x0OUrs. 

G) T content of the Anti-Cuninturn Poet 
cfs, contrery ta the crosecution's assertion, never 
chanzo or strensthones. Tihu renowel of the Pect 
in Rovther 1941 wes come ss ec routino cotter of 
ersinsry diplomatie tusiness. Tho seerct cereenent 
irs chrognte?. (Ex. 2694, T, 23563). 

STRLPGTYENING OF THD SNTI-COMINT NN PACT. 

(1) In 1938 er! 1939, negotictions took 
zlzeu bk tveen Jonen cn? Gerceny, ct the instencu of 
Guem=any, for thu strenethenin; of the Anti-Conintcern 
Peet. Thesu ncotictions failed conplut ly, anë na 
results vere onteinet. Th  groesucutian sus to 
eensicer then cs c forerunner to the Tripcrtite Pact, 
Thich urs comeluced in Sertunbor 1940, ty inclucing 
theses mesatictions in th. cheater of "Tripartite Peet." 
The cufensu contuncs that these tuo itus sre carmletuly 
cifferunt, an? no ¢circect connection existed tutwoen the 


tun. 
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tent of tnd chia Incident, and to improve the 
cefsosc against tha incraasing arned ocnaca of the 
Sowiot Onion. It was the intention of tha Japanese 
lsacers to use this agreanent, if conclucod, for ip- 
lo-atic weight, enc not for any aggrassiva purposa. 

4) &vicenca tandered hy tho prosecution 
shows thot Japon was very cautious fron the outssat 
as to thi content of tha proposed agreament. Tho 
obligaticn of cilitary aid was not to bo instantanaous 
ang unconcitional, as suggested by tha prosecution, 
In oréar to nullify tha danger of becoming involved 
in a purely Evropesn conflict against Japan's will, 
there was to ba a confaranea before Japan entorad into 
any conflict or bocano obligatad to provice military 
alc. Tae chief object of the agreement was the Soviet 
Union. Cara was taken to avoid giving the imprassion 
thet England enc the Unftad States were tha principel 
objectives (exh, 3515, T. 34,119). 

The prosecution esserts that Anbassedor 

SIMA acted froa tha outsot in contravention of 
astructians and saca comitments to the German side 
lm excess >f tho policy of tho Japanese Governmant. 
"his zetter will ba fully discussed in the individual 


juamation for accusod OSHIVA, It is only pointod cut 


pera that exhibits 3514 ond 3515 (T. 34,116-17) wera 


2) The lengtn anc the complexity of tha 


pagotiations makes it rather difficult to grasp tae 
whole rattar cor‘octly. To attonpt to outline during 
ha trial the minutes of 70 Fivo Kinistors Confarancos 
‘hich considarad this quastion would involve a 
lseparato trial. But the dafensa contends that tho zost 
inportant criterion by which ta dcteroine the naturo 
of tac nagotiations 1s whather they woro for an aggras- 
aiva purpose, directed tn the entire vorld, as claic3d 
by tho prosccution, or whether thay wara for defensiva 
purpose, which is tha fact? Thore has baon no greatar 
wasts of tire in this whole trial than the unlimitad 
consideration given theso abortive oroceedings. 

3) In this rospect th2 text of the treaty, 
in so fer as agrced upon bw the parties, is the most 
inportant evidence. Such a təxt, tendered by the 
Gefensa in evidence, stipulates that the duty of mutual 
assistance would beconms effective only when one of 
tha signatorios was attacked or menaced by a third 
polar, thus showing tha dofensive natura of tha pro- 
posed agreement (oxn. 2619). Acbassodor OSHIMA stated 
(exh. 3508, T. 34,912-13), as corroborated by witnesses 
USAMI (exh. 3494, T. 33,733) and AWABE (axh. 3495, 


T. 33,768), that ths purpose of the Japanssa Govurniat 


1a considering these nagotisations vas to facilitat the 
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first tenceros curing the cross-examinatian of accused | 


1| OSHEE, and that ha stated that ho could not reme-iber 


tha contant of the first instructions, although ha wss 


3| sure to have communicated them fully to the Germans. 

41| No evidence nas tendered that accused OSHIMA-acted in 

3 contravention of any part of these instructions. On 

y tha contrary, the statenant rade by the ambassador 

y that the first instructions received fron Tokyo indicatad 
- the Soviet Union as the pri2arv, and other povers as 

i tha secondary objectives (ex. 3508, T. 33,998-9) 1s 


fully corroborated by tha eviconce of tha prosecution. 


2 (Exh, 3514 anc 3515, T. 34,116-7.) 
B 6) Tha assertions of the prosecution that 
14 | OSHIHA, disragarding tha instructions of the home 


13 | governnant, conspired with Ribbentrop and tried to load 


tha Japanese Governrant in tha direction desired by 
him, or that sore rarbars of tha Fiva Ministers Con- 
farence 4xurted their influence, in combination with 
OSHIMA, ín ordar tc ovoroone the nore moderate view 
of their colleagues, will bs anstered in incividual 
succations. It is pointad out here only that tho dif- 
oranco of opinions wera of n technical natura as to 
os tha moda and oxtent of military assistance, to ba givan 
z [tO One of the signatories by othor contracting powers, 


in case tho fornar was attacked by nations other than 


E Bee wanvrape 


krek 3EB 


Union. No aggrassive intention mas r:y-1leà 
by any of the Japenese leacors during tha ~hols nego- 
tiations. leer tha closa the cifferencos Fasolved 
tho salvas te tho interpratation nf ona articla, 
GStabmer's afficevit). 

5. GER AN-AUSSIAN NON-2GGRESSION TREATY. 
1) Tho asgotiations far ths Gornan-Russian 


Noa-cgerassion Tresty (exh. 2725, T. 24,187), which 


bag-a es asrly as spring of 1939 (axh. 2722, T. 24,178; 


axa. 2724, T. 24,185), sora kopt sacrat fror: Jepan.. 
Tats is ecknevledgao bv the Tribunal shan it anid: 

>. « * "PYorcover, as l'r, Cunninghao pointad 
out, tha Japanese + re wholly unaware of tha connu- 
olcations passing betueen Russia ene tha othar coun-= 
tries, roro perticularly Gormany, as containod in 
thos? docunonts.™ » + » » (7. 38,491.) 

Tho Ger an Forcign O'fica coniod tho oxisterco 
af such n2gotiations upon inquiry fron tho Japanasa 
3:bissy in Berlin (axh. 2723, T. 24,182), 

TS tonclusion of the Gorzan-Russian Hon- 
Agerossion Pact, “hich was a clear violation of tha 
Sucrat Protccol of tha ‘nti-Corintorn Pact, fara ~s 
a conplata surprisa to Japan. This volte-feca and 
bad f-ita on the part of Gaprany causaé oxtrana angor 


aad ladigaætion in Japan. Tho Jepansso Govarnnent 


tàlas Garcan-Russian KNon-iggrossion Troaty parked tha 
cx.plate cooling-off of the Japanese-Gernan relations. 
Rot cnly wara the pending negotiations cut off, but 
tine interstate reletions ware Jaopardized. This result 
fo:lowed regardless of tha German efforts to apnesse 
Jep-n, on hich subject soma evicence was tendered by 
tùa prosacution. This exprassad nothing but: purely 
one-siaea view of Gernzny, howavar. 

4) Ine “BE Cabinat appoir,ted Acoiral NOMURA, 
uno boca.4 later the Japanesa Ambassador to the United 
States, as Foraign Iinister, and endeavored, in line 
of reoriantation of the Japanase foreign policy, to 
{eprove adtuve all the diplomatic and conmercial 
rolaticns aith the United States. The atatenant or 
non-Lnvolvement in the Europaan war (exh. 2729, 

T. 24,206) issued on 4 Saptenbsar 1939, shortly after 
tha forr2tion of the cabinet, was tho first clear 
indication of toa new policy, acopted uncer tha 
reoriantation program. 

Forcign Einister NOMURA took up the conver- 
sations with Ambassador Grea in order, to prevont the 
Jsneacse-auerican counercial ralations froo falling 
inta tna trasty-less status; such a condition was farad 
2s > rasuilt of tha notification by tha United Stataa 


tc Jepin sf the abolition of the Japano se-Amorican 


protustad to Gorainy at ance in Tokyo and Borlin, and 
@sclaroé tho saveranco of tho nagotintions for tha 
strangtoaning of the 4nti-Comintarn Pact (exh. 486-L, 
T. 6122-3). ft tao same tire tho Javanase Anbaasrécr 
in “Inshingten co cuniertod to tho Unites States 
S-cratary cf Stata the change of the attitudo of tho 
Jape rosa Govarnnent, and statod that Japan would adopt 
a nav foraign policy (exh. 2727, T. 24,197), 

2) In Jspan internally enc politienlilv tha 
Gar 7n-Ausslen Trasty caused the downfall of the 
HIA NUL! Cabinet (azh. 2728, T. 24,202-4). The succead- 
ing c2binat ABE was foroad vith tha explicit instruction 
of tha E:iperor tnat the diplomatic policy should 
follow thy lina of cooperation with Britain and tha 
United Ststas (exh. 2272, T. 16,241). Thus the coa- 
plote raoriantation of the Japnnose foraign policy 733 
clacrly inc ieated. 

£s to tha indignation caused in tha Japrnasa 
ary circle, which was considarad as pro-Garcan in 
SO Fospects, tha report of tho Italian military 
attiecas in Tokyo, as roforred to in tha tologran froca 
Ueckansan in Rana to Berlin (exh. 2726, T. 24,190-2), 
is ths bist illustration. Evan tha ruptura of cip- 
lowtic r-lztions was foorec, tn sona circles, 


3) It is tha contention of tho afana» thet 


co' 3rcial trerty (exh. 934, T. 9,602), As a eajor 
concession on the Japanese sida to the deuands of tha 
United States, Admiral NOMURA... . . offarod to 
ruopen the lower reechas nf the Yangtze Biver for nevi- 
gation. He stated that if b" making thia concossion, 
na effectiva results ware seen from tho standpoint of 
loproving international relations, tha governnant 
would ba attacked by public opinion; tha result would 
ba that rolations betueon Japan and the United States, 
instasd of inproving would tend to7uards tha opposita 
Giraction and so proceed to a point which it 7oulo be 
difficult to ostimate. Foreign Miniator NQ‘URA 
appealud to the United States Govarnment to entar into 
negotiations for a nea comrarcial treaty (exh. 2730, 
T. 24,209-12), Tne United States ceclinad (exh. 2731, 
T. 24,213-15). Zvan the Japanase proposal for concluding 
a nodug vivencid sos rejectod (oxh. 2732, T. 24,216-219). 
Tao streag speech (straight fron tho horse's kouta) 
orga by Acbossador Grew an 19 Octobar 1939 upon his 
return fron tho vacation in tha Unitod States, 
danouncing overy feature of tha Japanase policy in 
China (exh. 2735, T. 24,323-26), incansod the public 
opinion in Jenan end increesed thu difficulties of tha 
g@cvarnsant. Such a rosult can be scan from the r-ports 


sont by tis Garuan and American Anbassacnrs t3 their 


hoa govarnments on the reaction of the Japsnesa public 5) During the tenure of office of thase 


to tna specen (azn. 2737, T. 24,326-7:; exh. 2738, tuo erbincts, the relations with Gcrmeny remrincd 


T. 24,328-31). Tne failure of tho NOMURA andaavors reperele noT minus en) Ot rs comp ln hed tog seT sce 


fcr inproving the ralations with the United States an 1 August 1940 thrt up to that tiro he wrs disrcgerdcd 


rng treeted el. ost with contempt by the Jepanese Forcign 
Office, (Ex, 545, 9. 24,231-2), Absolutely no continuity 


brougnt about the downfall of ABE Cabinat. Tha YONA 


Cxbinet succeedad tha ABE; its approved foreign policy 


zas directed to renewing the efforts for a rapproche- cxistcd in tho Jepenase-Germen reirtions. 


G E 
A E EN 6) The success of the Gcrean army in Europe, 


espceially the occupetion of Holland rnd the surrendcr 


{ua va ew 


of Frence, crerted n new siturtion nlso in Enst Asia. 
Japnn naturrlly fcered the cwergenec of victorious 
Gcrmeny in Erst Asie ps successor to France and Holland. 
At the sere time, among the people of Japan, suffering 
under the pressure of the Chinr Incident end the fecling 
of intcrnrtional isaletion, which wrs cggravated aftcr 
th. frilure of the rappronchment with the Anglo-Saxon 
powcrs, strong opinion urging r closer relrtion with 


croeny vres formentcd. These circumstrnecs compcllcd 


the Governmnt to reconsider the relrtiona with Germany, 
in order ~t lerst to sound out the intention of thrt 
country, in respect to its intcrests in Erst Asir. The 
videnee tendered by the prosceution rs to the Jnpnnesc- 
erren contrets conccrning Ncthcriands Bast Indics and 
"Tench Indo-China (Ex. 517, T. 6156; Ex. 518, T. 6159; 
Ex. 519, T. 6161; Ex. 520, T. 6162) shows nothing but 
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this noreal din y 
Rlomtic mencuver, Germeny wps reluctent received eny reports before the erhinct resigned 


(T. 28,966, 28,967-8). 
8) The cnuse of the resignrtion of the 


to scknovledge Japrn's position (Ex. 521, 7. 6166). 
Concerning the conversrtion between SATO end KURUSU 
end Ribbentrop end Stehmer, it is submitted that SATO 


YONAI Crbinct vill be fully discusscd in the individual 


cnt originr 
riginrlly to Itriy on an official mission, end sumentions, It 1s pointed out here thet the prosecution! | 


Wisitcd Gcroany only unoficially (Ex. 2733, T. 24,228-9, assertion thrt the enbinct fcll in order to frcilitate 


T. 28,960). c : d 
1960). Thc convcrsrtion wns confincd to mutual the conclusion of the Tripartite Pret 4s without 


sounding of the othcr's intentions, the Japancsa sido 
4 foundrtion. 


6, THE TRIPARTITE PACT. 


1) The newly born XONOYE Cabinct in thc 


shoving considerable mistrust vis-a-vis Germany. This 
is clcerly shown by the subscquent exchange of telegrams 
betucen KURUSU, SATO ond ARITA, (Ex. 525, T. 6186; 

Ex. 526, 7. 6189; Ex. 1020, T. 9694, T. 24,230). This 


summer of 1940 ues not at all sure of the ettitude of 


Germpny. Foreign Minister MATSUOKA took great pains 


ern certrinly not be takcn rs pn evidence for Japanese- to sound out the German attitude through Ambassador 


Germen collaboration. Ott in Tokyo rnd KURUSU in Berlin (Ex. 545, T. 6288-92; 


7) The joint conference of the Japenese army, Ex. 542, T. 6278-81). As a result thereof, Heinrich 
5 , 7. 


nevy and Forcign officc in July 1940 (Ex. §27, T. 6191- Stehmer urs dispatched by Ribbentrop to Tokyo, in order 


6206; Ey. 528, T. 6214-30) coverc4 only e routinc study to find out the true intention of Japen (Ex. 2744, 


of the interner tion) situation., Their eti 
me ngs were T. 24,404-5). 


ften crrricd out in the Jepenesc Ministries of that 2) On hearing the report of the disprtch of 


ine. i 
tinc ko cvidcnce wea offcercd thet this study influenced Stehmer from KURUSU in Berlin, the Jrpenese Government 


the foreign policy of Jepan to nny greet extcnt. ARITA, decided in the ecentime on e policy vis-a-vis Germany 


th ‘ = 
en Forcign Linister, stnted in his cross—examinntion to mect ell cvcntuelities, This is the recorded 


thet ho instructcd his subordinetes at that tice to decision of the Four Winistcrs Confcrence of 4 Septembor 


ronduct soe kind of study to bring about closor 


ererewseewes 


1948 (Ex. $41, T. 6307-21). ‘hile this decision 


peletions betmecn Germany rnd Jnpan insofar rs it vould 


42.982 


Gerorny did not look for Jrpnn's cilitery essistenca 


included trny inportrnt erttcrs of frr-rerching 
rt this juneturc in connection with her err rith England; 
em.scquence, it is subgzittid thrt nothing in it 
(3) Wnrt Gerneny ventcd of Jepen was to beve Jagen 
indicetes ony eggressivc policy of Jearn. This 
Play the rale of restreining end prevcnting the U.S. 
iccision of 4 Septcazber wes ncver ccnmuniecrted to 
fron entering tha tar, by ell reens; (4) A strong 
¢remny, znd csuld not be considcrcd rs tho besis of 
end deterrincd rttitudc, anequivocel] end unnistrkeble, 
epy Jeprnese-Gcrecn cgrccerent. Admittedly, the 
on the pert of the threc netions, Japon, Gerurny end 
possibility of wer brerking out wes crrefully considered, 
Itely, fnd the knovledge of it by the U.S. rnd the world 
bet under the intcrnstions] circumstences then preveiling, 
et Inrge rt this juncture, thet clone could be of a 
it res only natural fer every greet powcr to keep close 
powerful end cffective doterrent on the United States; 
10 catch rnd not ta lose sight of such a possibility 
(5) Gernorny ups prepered ta pct the pert of internedirte 
M |in studying the formetion of future diplomatic policy. 
broker on the question of reppronchzent between Japen 
3) at the confercnce efter the nrrival of 
end Sovict Russic; (6) Gerierny would meke use of 
voy Stchmer in September 1940, ncgotietions nerc 
cvery reans in her porcr to prevent the clashing betucen 
onducted by Forcign Minister KATSUOKA elone on the 
the United Strtes rnd Jepan, end even to improve the 
Jrprnese side (Ex, 3144, T. 27,984). The record cf 
j relations botvecn the tno, if it could bo considercd 
fronversrttons between LATSUOKA, Stehmer and Ott on 
"n hunenly possible. 
à cod 10 September 1940, tenderzd in evidence by the 
n 4) The sttitude =f Gcresny coincided vith 
* prosceution (Ex. §45, T. 6323) is pn importent docucent 
the Jnpencst policy ct thrt tine, rnd on the bnsis 
zo hosing the undcrstending betreen the prrties, This 
of this understrnding the Triprrtite Pret bctween 
discussion forned the besis of the Triprrtite Pret. a : Lat z 
Gercen Itrly rnd Jrpen vra signed in Berlin on 
trhnocr told LATSUOKA in this conversation, pasuring Sa 2 ET a = 
Scptembcr 1940, Princo XOiOYE yrotc in his veroir 
st his words crn be takun rs coming directly fron Ete 9 ‘ i 


ibbentrop, thet: (1) Gcroeny did not crnt the present 


i thet the purpose nf the Tripertite Pnet "rs first to | 


revent the United Strtcs froe perticipnting in the 
onflict to develop int> - World Wrr, rnd vished to i D > | 


ring it to terain-tion rs auickly_rs_ possible: 7 sa 


possible, to beck up her firs ettitude, snd by neking 


J bctacen Jepan rnd Soviet Russin., He thought thrt a 
the fret knorm et hove and abrond ee quickly rnd as 


corliticn betrecn Jrpen, Gerreny cend Russie plone 
Clerzly ns possible, MATSUOKA will alcnys be c»reful 


vould cnoble Jrpan to meke har voice weighticr 
not to everlook rn opportunity to inprova relations 
with ancricr, (Ex. 550, T. 6341-3), Witness SAITO, 


testified thet LéTSLOKA told hin this, Since the 


pgedinst the Arglo-Auericrn coubinetian rnd thus freilitrte 
the settlement of the Sino-Jrpcnese conflict. Evcn 
KOWOYC, tho ves pn rrdcnt supporter of Jrpencec-Areriern 


dperiern policy wes so high-cinded, Japan cennot 


understrndings, fclt at thet tim thet cvcry normal 
Oppose Americn single-hended with her own pover, Jepen 


epproseh to tie Amcricen Governecnt hrd becn closcd, RETR hes ars trong poserst UATSUOKA 
rust shrekc P su solig 3 er stir =Ers a 


erd th-t in order to force Aucrice ta give up the 
told him further thet oncc the Tripartito Pact wrs 


Aden of cocrcing Jryen, thc only possible wry left 
concluded, he (MATSUOKA) rust pour all his wits and 
open to Jeprn ns to trke sides cith Gerorny pnd Italy, 
rbilitics into the establishnent of world ponce (Ex. 


end through Gererny with the U.S.S.R. ps well. Onl 
x 3143, T. 27,969, 27,972~3). Thesc stetermnts, corrabor- 


then such rn cquilibriup of pozer hed becn ttrined 
i 5 nting erch othcr, shov. the pcaccful purpose of the 


ogeinst thi Arglo-Americrn co bination, would ropproechecn 
Triprrtite Poct. 


Artics Y renga na follows: 


"Japan, Gerrany and Itely shell confirm thet 


uith Arericr becore possible, The ultinrte pim of 
Jepan's stterpt te conbine with Gerisnny rnd Russin 


lry rlsa in tac rdjustucnt of Jepon's relrtions rith 
s jthe rbove strtcd rrticles of this olliancec havo no 


trics, end, rs a result cf such adjustment, the 
effect rhetssever to the present oxisting politicel 


scttlcocnt ci the long conflict tith Chinn (Ex. 2735-1, 
rcelrtion between cach or pny one of the signetorics 


T. 24,294; 24,267-9) cpa anught. MATSUOKA cxplrincd 
3 i z R ith Soviet Union." (Ex. 43, T. 6391). 


vt tac Imperi-) Conference preeccding to the conclusion 
5) another important point in detcrrining 


of the pect tènt in vice of the cocrsive ettituce of 
the character of tha Tripartite Pact is the fret thet 


the Unitcd St-tes, there vra nothing lcft for Jrpen 
his Poct wes cocpletcly difzerent from the proposcd 


tc. dn but to stand firme. Japen cust cope vith Acericr 
pret af 1938 and 1939, negotintions for thich failcd 


by fircly joising hends “ith es Lany countries cs 
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upon the conelusion of the Gcrrean-Russion Non-Aggression 
Tresty. Prince KOKOYE wrote in his mcooir thet there 
tres r fundroonta) differcnce in nature betrecn the 

tro plens, inesmmch ns the objectives ware different 
(Br. 2755-4, T. 24,291). MATSUOKA explaincd et the 
Icperiel Canfercnce in September 1940 thet the 
fundepent-1 principle of the reeent negotirtions vrith 
Gerreny urs cntircly diffcrent fron that of KIR:.NUMA 
Crbinct drys (Ex, 550, T. 6341). Morcover, witness 
S.ITO stated thet M TSUOK.. did not cvcn look into the 
ree-rds of the previous Jeprnese-Gcrmon ncgotietions 
(Ex. 3143, T. 27,979-80). The prosecution's contention 
thet the Tripertite Pact urs the continuance of the 
abortive ncgotintions of 1938 end 1939 is cleerly a 
tisteke, is contredictcd by the racord. 

é) The prosceution asserts thet thc preenble 
end the provisions of Articles I cnd II of the 
Triprrtite Pact indicate the intention af the three 
C-urtrics t^ divide end derinate the norld. 

Bcgnrdlcss of the question whether it is ^f 


itsclf a crime in internrtionel law for any porcr to 


try ta doninctc o pert of the ecrld, the Imperin) rescript 


issucd on the dey ef the conclusion nf the Pact (Ex. 554 
T. €394), th. contcrporery statements of KONOYE (Ex. 


4 4 fi 41. 7. he n 
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It is, rorcowcr, p>intcé aut thet sare provisions as 
this erticlo vere rlso included in«thc British-P3slish 
end dritish-French-Turkish Treaties, both concluded 
in 1939 prior to the Tripartite Pect. 

7- Ji. KESE-GrRWwN STIONS £PTER The 
COMLusIok OF TRIP! AT) c 

1) The Tripartite Pact urs conciudad on the 
basis ef the understanding that it uns an instruncnt 
af polities. Soan aftcr the prct hed cone into life, 
important changes in the torld siturtion took place. 
The close collaboration between Jnpon, Gerneny ond 
Italy as envisoged by the Pact vas rede icpossible, 
plzrnst fren the outset. Thrt the Pect friled to fulfil 
the besic minismn requireccnts to be useful for any 
politice] purpose of Japan was soon recognized. or 
curse, there rere ceny diplorrtiec discussions on 
erch sidc. But even during the mor, which the three 
c-untries fought es ellies, there wns no clnse collabor- 
rtfon. This vrs core true ot the tire before the out- 
brerk of the Pacific war. We rssert that the Tripartite 
Pret ces not cwidence of p cririnrl conspirney between 
Jepan, Gcranny rnd Itnly, but stete thet it did not 
eantribute at ell tererd n closer collabcraticn betwecn 
the three countries. 


2) The first questicn put by Gerrrny to Japan 


(Ex. 2740, T. 24,357), ns roll os spceches by the 
subscquent Foreign Ministor TOYOD/ and TOGO (Ex. 2742, 
T. 24,374; Ex. 2743, T. 24,375) shau no sign thet such 
en idca ors cntortoined by Jnpan. £t least so fer es 
Jepan ens concerned, the pranmble of the Tripartite 
Pret eubodies the treditional idoal of pcece cntertained 
by Joprn throughout her long history, fs ta this 
Jrpencse ider) of pance, explanation will be offered 
in other divisions of the defense, 

frticle III of tho Pact provides thet, if 
and when nnyane of the signnatcries be attacked by 
any third pauer not presently engaged in the present 
Europenn war cr the China Incident, the other tro 
sholl aid her in eny way. Thus its purport wes cleerly 
defensiva, It was further egreed upon that the question 
of whether -r not a contrecting party has been attacked 
within the ocaning of Article III of the Pact vould 
be deteroincd upon consultation among tha three com- 
tracting powers (Ex. 555, B, T. 6398) indicating that 
one poner would not be bound by the finding of other 
pevers, Ench po: er could wke e dccision quite 
independently >f the othcrs. Jnprn succacded by this 
egrectent to prevcnt being drawn automsticelly into 


the ier, for instanco, by the outbrerk of ¢ Gernan- 


ficcriesn wer, thus raserving hcr independence of ection. 


saon efter the conclusion cf the Pret urs the 
Singrpore question, Gerreny begrn to try, contrery 
ta the terms cf the“Pact rnd the understondirg thich 
preceded the conclusion af the Pact, to induce Jnapen 
tc rn rttack on Singapore., The defense acrits thet 
Gercany used cvery reans to necorplish this purpose, 
but esserts thet nowhere in any cf the presecution's 
dacurents enn pny evidcnce be feund thrt the Japanese 
Gevernnent or any individual of Japan aid ever cansent 
to the Gercan urgings. The study of Ott obout the 
possibilities of e Japenese ettack on Singapore (Ex. 
562, T. 6430-4) wes errried cut sclely an Ott's initint- 
ive, without any porticipztian fron the Jnpenese side. 
(Ex. 3646, T. 28,019). 

hitnesa Kretschrer, who nctuolly conductcd 
the study «s tho Militery Attache, testificd in his 
cross-exrmin-tinn thet the study was erde on Ott's vish 
end for purcly interne] purposes, thet the Gerirns at 
thet tire, as nftcn rftcruerds rere kept in ignorance 


rbout the Jeprnese intantions. 


Although -we firnly contend that the so-called 
Hc stated further that he was quite sure that 


records of conversations prepcred by the German side can- 
the Jcpanese did rot recaive any information about this 


rot be solely rclied upon for the purpose of finding out 
strategies] study via the German Erbassy. (Fx. 2751, 


what was really talked about therc, even thesa German 
T. 24€24-5.) Ott stated in his oaffidevit thet he nade 


docurents show that MATSUOK: mostly tclked for hinaclf; 
the survey on the possibilities of a Japunese attack on 


expressed his personol opinions, and did not meke ony 
Singapore in ezrly 1941, through his own initiative. 


connitments to tho Geruana. ke caked the Gerrans thet 
(Fx. 314€, T. 28019-20.) In the convoractions between 


the metter discussed bo kept secret fron the Japanese 
OSHILZ end Nibbentrop and Weizsecker in Fobruary, 1941, 


Government (Ex. 582, T. €545.) In view of the attitude 
the {ingapore qucstion was mentioned. But the matter was 


of MATSUOKA it is quite clear, regardless of the question 
brought out by the Gcrimns, and OSHIL, did not give any 


whether MATSUOKA was in good feith or not, that these 
commitnents excert usual diplometic answers. (Ex. 570, 


6459-67.) T Agnes f OSHIME Convcrsations cannot bo taken as cvidence of Jepancse- 
T. C457 Emo sl see 59-67. he attitude o 


Gercan agreement. In the International Court of Nuern- 
will be discussed in the individual summation. The 


berg evidence was terndcred by the prasccution that Hitler 
directive No. 24 of the Feuhror (Ex. 573, T. 6469-73), or 


did not tell the truth to M.TSUOKL in order to camouflage 
the instruction of Ribbentrop to Ott (Ex. 572, T. 6468) 


his docision to make a surprise attack on Russia (Ex. 
to try to induce Jepan to en cttack on Singcpore are 


2750-1., T. 24613-4.) ha to the attitude of Hi.TSUOKA, 
purely Gersien documents, conpletcly unknown to the Japa- 


witress NAGI teatified that prior to MLTSUOK/'s depert- 
nesc side. During the conversations of MATSUOKA and 

Hitler (fx. 577, T. 6485; Ex. 582, T. 6538), Ribber:trop 
(Ex. 578, T. 6499; Ex. 579, T. 6513; Ex. 580, T. 6522; 


Ex. 583, T. 6546) nnd Goering (Ex. 5€1, T. 6534) in 


ure from Tokyo in February, 1941, the Chief of the Army 
General Staff mode a request to H.TSUOKA rot to pake any 
operational or stratcgical connitnent to Germany, ard he 
(NAGAI) was specifically reminded by the Chief of the 


Farch and April, 1941, in Berlin, the Singapore question 


Gencraol Staff to assist MATSUCKA concerning this point. 
wes again raiscd by the Geron side. 


MATSUOK!. promised to NiAG/I during tha trip that no com- 


pitrert would be given to Gcrrery. In Berlin, NAGAI 


paro rror PATS OKA o enon infor ayaa t Keny ha Witness TANAKA, Shinichi, who was the Chicf of the Firat 


Bngeroresques tion kas. raiscdiduzing the conver sat) on Section (Operational Planning) in.the General Staff 


ith Hitler ond Ribbertrop, Hi TSUOKA did not commit any- Office fron October, 1940, to December, 1942, testificd 


hing to the Gerrans (Tx. 2747, T. 24580-1.) Witness that in the peacetime operatiorol plan for 1941, plana 


ka ITO also stated tn corroborstion of NAGAI's testimony fcr operations in the Southern area were left out of 


hat MATSUOKA after his return to Tokyo told SAITO thet consideration, end even the study prorequisite. for the 


c (MATSUOKA) did not make any promise uith reference to dcfcnse of that arca was left incomplete or untouched. 
attcck on Singapore, nor did he say enything to con- (Ex. 3027, T. 26996.) This evidence should suffice thet 

"At himself (Ex. 3143, T. 27971-2.) MATSUOKA requestcd there wos, and thero could have been, no agreement be- 

trough Ott the Germar. Forcign Office thet the records tween Jepan end Gerneny os to en attack on Singapore in 
his conversations in Berlin be handed to him (Ex. 1941. 

74S, T. 24985) but the German sidc refused on the ground This wholc quostion 2s Ribbertron snid was 

that no rccords were made by the German Forcign Office croated for propaganda purposcs, to get Japan involved 

¿s m matter of principle and Minister Schnidt took note in tho war against Englend. 

aly cf catch words for the purpose of translation (Ix. 4) The sccond point of issue between Japan and 

>74A, T. 24566.) The prosecution here and the prosecutior Gerreny was the question of Soviet Russia. is shorn 


+t Rucrnberg have adoptcd divergcnt viens on te rhole above, onc of the pusposes of the Tripertite Pact was 


yin gs por ccucs’ ton. the irprovement of relations with thc Sovict Union, and 
Sp) Gane TENSE SAE) Cute ite CEE cel [ey Oleite Gerpory promiacd to zct as a go-bctucen for bringing about 
;ttackson)S ingeponasprep=rcdaby the Janenose military in a better understanding betwcen Japen and Soviet Fussiz. 
the spring of 1641, Witness KCNDO, Kobutake, who wos Indeed Ribbontron proposed to Russia in November, 1940, 
the denuty Chicf af the Naval Generel Steff from Octobcr, a four powers pact including Japan, Gerneny, Italy, and 
193S, until September, 1941, testificd that the Japencse Russia, as shown by c cemorardun sent to the Japanese 


‘avy had ro concrete plona or preperctiona for en ottack Government (Ez. 2735-A, T. 24300-1.) But thia proposal 


pp Singewore in Februcry or karch, 1941 (T. 2€€77-82.) failed, according to the Gerren vicws. When MATSUOKA 
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arrived in Berlin in Merch, 1941, he found there a 
totally differcnt situction owaiting hin. Hoth Hitler 
and Ribbentrop indiccted that their relations vith 
Soviet Russia were deteriorating, and Germany was taking 
precautionery military mezsures for cll eventunlities. 
Sher MATSUOKA brought out the question of concluding a 
Japanesc-Russian Mon-Aggrcasion Treaty, Ribbentrop tricd 
to discourage hin, although he did not oppose the iden. 
In the face of such an attitude of Gcrmeny, HATSUOKL 
concluded the neutrality treaty with the Soviet Unian 
pursuernt to the pre-detcrmincd Japorese foreign policy. 


This wos cn unpleesant surprise to Ribbentrop who ex- 


pressed his antipathy to this Japanese policy (Ex. 2735-4 


T. 24303.) Thus was completo reversal of the Germany- 
Sowitct policy subsequent to the conclusion of the Pect 
(Three Powers), any collsbarrttion between Japan ond 
Germary was inpossible after that. 

After Lpril, 1941, the question of the German- 
Russizn war beeone acute. although Germeny did not give 
Jzpan any definite notice of her decision to go to war 
against Russia, the Governocnt of Japan, roused by 
alarming telcgrans received from OSHI}, felt great con- 
ccrm chout the trend of events. A clash between Germany 


and Fussie would nullify one of the mcin purposes of the 
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Gceroon docurents tendered by the prosecution. 

The defense odmita that, but nt the same tine 
it contends that these documents show nothing but one- 
sided intertion of Germany, Germany, aftcr entering inta 
e do or die struggic with Soviet Russia, was particularly 
anxious to get Janan to join the war, and Ribbentrop end 
others used every neans to move the Japanese Government 
to thet end, through OSHIH/. or ĉtt. But these documents 
Clearly show that Japen clways, politely but firmly, 
refused the German request. It ia pointed out that as 
this requcat was repeated by Germany alao after the out- 
break of the Pacific War, the rofusal of Japen had to be 
couched in a very courtcous end diplomatic language, as 
could not be otherwise botween the allies. (Fx. 3822-4, 
T. 37961; Ex. 812, T. 8014.) However, there is no 
eontrery evidence to the fact that Japan continued to 
refuse the Gerean requests. Japan and Gerrany were 
opposed on this issuc. This is clearly expresscd by 
Ribbentrop when he says: 

eceowoe"VITI. Gcrman-Russieon Wer. 

“Lifter the Russian War broke out, J tried to 
gct Japan ogainst Soviet Russin. I told OSHIMA thet it 
would be coat useful if Japan would go agcinst Sovict 
Russia, Judging from thc sttitude of OSHIE/. and the 


Japzncse Govcrnnent, I got the impression thet Jaran did 


a 


on behalf of the Governvent to Ribbentrop to the effect 


tht, in vicw of the external os well os internel situ- 


ation in Javan, he (MATSUOKL) wished the German Govern- 


ment to avoid any arned conflict with Russia and to use 


every meena at ita disposal (Ex. 2735-4, T. 24303-4.) 


Disregarding this advice of Japer, Germany attacked 
Soviet Russia on 22 Juna 1941. Prince KONOYE felt that 


by this German breach of faith the Tripartite Pact had 
been deprived of most of its precticol usefulness. The 
desire that Jcpan, Germany, and Russia might remoin 
frierdly had now been shattered. KONOYE even considered 
the desirability of denouncing the Pact outright in vice 
of the - - + - - = changes in the circumstances after ita 
conclusion. (Ex. 2735-4, T. 24305-6.) Such ues the 
effect that the Gorman-Russisn war exerted on the Tri- 
partite Pact. 

5) Heving launched into a lifc-and-death 
struggle with Ruasio, Gerrany wanted to mobilize Japan's 
help in order to secure z speedy victory. Ribbentrop 
appealed to H.TSUOK. with c persorcl] appeal, but 
Iu.TSUOKA of courao refused it, as the proposal waa in 
contravertion of the outucl understandings exchanged at 
the time of the Tripzrtite Pect. (Ex. 3143, T. 27971.) 


This urging to go to wer agzinst Russia vas repected by 


the Germans wry often theresftcr, as soen from many 


everything possible to kecp out of thc conflict with 
Soviet Russia and to keep from cntagonizing Soviet Nussi 
in any way.“eeeseoe. (Ey. 2762, T. 24742.) 

6) Tho third issue bctween Japan and Gercany 
was the question of the United Statea. One of the main 
objects of the Tripartite Peet wes to kaep the United 
States out of the war. Japsn's earnest desirc was to 
improve the relations with the United Stetes after im- 
proving her political position by the conclusion of the 
Tripartite Pact. M.TSUOKŁ tried every mezns to find a 
clue for this purpose immediatcly cfter the signing of 
the Pact, as testified to by witness SAITO. (fx. 3143, 
|. 27973-7.) Hc had talks with Steinhardt, /mericaon 
Ambaasodor to Russia, during his stay in Koscow in April 
1941, and emphasized Japan's peaceful intentions under 
the Tripartite Pact, and expressed his desire for trust 
in him by President Koosevelt and the Secretar» of State 
(Ex. 2757, T. 24717-21.) The Jopanese Government took up 
the prelininzry negotiations with the Unitcd States in 
‘April, 1941, in a sincere expectation of pance ca also 
indicated by the above attitude of M.TSUOKA. Germany 
appeared to be very much opposed to tho negotintions from 
the outset, fearing thet the political effect of the Tri 


pertite Pact might bo weckcned. (Cx. 2758, T. 24722-3. 
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United States without w2iting for German opinion, Germary 2756, T. 24711.) It is clear from the above evidence | 


was very engry end deronded o full perticipation in the thet there wes no collaboration between Jepen nnd 


regotintions. (Px. 2759, T. 24724-€.) Japan did not Germany at that time, and Jepan'a policy was evidently 
concede, ond 2ftcr /.doirol TOYOD/ had becone Foreign directed towards o better understending with the United 
Linistcr, no communication sas rede to Germeny os to the «ates, clways et the risk of an enstrangement with 
progress of the negotiations, in spite of repeated Germany. 

Gerrar requests. Ott reported on 30 August 1941 how he 
was refused by TOYOD/. to have tho text of the nessoge of 
KCMOYE to President Roosevelt. (Ex. 2760, T. 24727-9.) 


This cttitude was also mcintaincd by TOGO os Foreign 
Minister. ia a result of it, the German suspicion to- 
wards Jopen rapidly increzsed to such en extent thet on 


1 October 194] OSHIHA reported to Tokyo that if this 


state should continue there wes no telling whet steps 
Germeny moy trke without consulting Japon. (Fx. 2761-4, 
T. 24732-35.) On the other hand, Foreign Minister 
TOYODA dericd in July, 1941, emphatically to Ambassador 


Grow thot there was a basis for the American suspicion 
th=t the Japarncse advance into Southern French Indo-China 
wes carried out by Germen pressure, and statcd thet Japan 
wos not such a state thzt would do cnything because of 
the pressure of Hazi Gerreny. (Tx. 2754, T. 24694; Ex. 
2755, T. 24705.) snbesssdor Grew wrote in his diary of 
18 „ugurt 1942 how TOYOD.. asked hin to kecp the negoti- 
ations strictly. secret from Gerocns and Itolicns, (Ex. 


42,999 £3,000 


Janar from among her friends, especially after her Tepeated tris statement 1n his affidavit for use in 

rar plan in Russia had failed. Therefore, she quita this Tribunal (Ex. 2762, Tr. 24742). Schmidt stated 
. ‘ E . state 

obviously made it her policy to try to incite Japan as a “itness in Nuernberg that the report of Pearl 


to an active policy towards the United States and Verbor atteck was at first believed to be false in 


7) But Germany could not afford to lose a couplete surprise (Er. 3524, Tr. 34251-54) He | 
fe 3524, = 34251-54). H 


Great Britain. The avidence offered by the prosecu- the German 7oreien Office (Ex. 2763-A, Tr. 24750). 
tion as to the contacts between OKAIOTO, Ott and Kratschmer testified that on the ave of the Pearl 
Kretschrer (Ex. 601, Tr. 6638; Ex. 402, Tr. 6640), Harbor attack he, together with the attaches of other 
amd the conversations between OSHIMA and Ribbentrop, countries, was invited to Kabuki and a dinner party 
(Ex. €03, Tr. 6644-50) in November 1941, is a proof by the Japanese army (Tr. 24660). Ott atated that 
ož such an attitude of Germany. OKANOTO's contact the Japanese attack came as a complete surprise to 
with Kratschmer and Ott was made only in carrying him anc to the other members of his steff, and he was 
out of his duty to collect information; this cannot of “icially informed hours after the occurrence 
ba teken as shoving any agreement between the two (Ex. 3146, Tr. 28021). 
countries. Sesides, there ís no evidence to supoort Moreover, it 1s a significant fact that the 
the prosecution's assertion that the unilateral German declaration of war against the United States 
statenent of Ribbentrop to OSIMA on 28 November was mede without referring to the Tripartite Pact, 
1941 was the result of this unofficial contact as an indenendent action on the part of Germany, as 
between OKANOTO and Ott and Kretschmer. seen from the text of that declaration (Ex. 2764, 

8) The war tetween Japan and the United Tr. 24752-3). Ribbentrop said that "itler considered 
States cara as a complete surprise to Germany. that a virtual state of var eristed betneen the 
Ribbentrop testified on 30 March 1946 in Nuernberg United States and Gernany since President Roosevelt's 
that Germany tried to move Japan to attack Singapore Yavy Day speech in "hich he ordered the United States 
and Soviet Russia (which Japan had refused), but Mavy to "shoot on sight." (Bx. 2762, Tr. 27742). 


Jnupan's attack on the United States was for Germany 9) On the other han, the Ja decisi 
—— 2 SEI vanesa decision 


to go to war against the United States was mada 
altogether indepentantly of Germany and Italy and 
without expecting any assistance Cerman, might be 
able to giva to Japan. According to witness YaMA}!OTO, 
Evmaichi, Foreign Minister TOGO stated that in the 
event of wer vith America, Japan could axpect no 

help from Cermny, and at the Liaison Conference 

the iray and Navy High Command were both in agreement 
with Foreign Minister TOGO that no help or assistance 
could be expected from Germany (Tr. 26121-2). Witness 
TANAKA, Shinichi, testified that the Japanese Aray 
thought that it could not expect any strategical aid 
from Germany, as Germany was absorted in the European 
war and her military power was never limitless. In 
vien of the fact that Germany was not a big naval 
power and situated ramotely from East Asia and the 
@estern Pacific (Ex. 3027, Tr. 26995), no assistance 
was possible. 

10) The Non-Separate Peace Treaty of 

11 December 1941 (Ex. 51, Tr. €668-70) and the I‘ilitary 
Agreement of 18 January 1942 (Ex. 409, Tr. 6681-6) were 
both concluded after the three countries of Japan, 
Garmany and Italy had come into var as allies. They 
were nothing but quite ordinary and natural decisions 


ta be agreed upon among the allies in a war. These 
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Military Attache in Tokyo curing tre “ar, testirted = 


that there was no callaboration between the Japanese 
ant Geroan services. Wennexer stated that relative 
to cooperation between Japan anc Germany in regard 

to submarine warfare the utter lack of cooparation 
would be the better topic for discussion, and that 
Germany lost tuo auxiliary cruisers, three submarines 
an? six steamers in Javanese waters during the war 
mostly due to lack of cooperation (Ex. 2669, Tr. 
26556-7). Xretschmer testified that the almost daily 
explanctions of the situation in the Yar Asiatic 
theater of war rere confined to just what hanpened, 
and the Japanese information about Soviet Russia was 
alvays very sparse end often worthless; the sama 
reluctance as in Tokyo wes manifested by German High 
Command concerning the wer in the European theater 
(2x. 2751, Tr. 24618-9). Indeed, Japan and Germany 
were fighting severate vars. There is a very clear 
contrast with tre close collaboration which existed 
on the allied side, its Joint Figh Command, Joint 
Chief of Staff, Lend-Lease Agreement, and countless 


allies. 
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two agreements rere singularily ineffective, Italy, 
ane then Cermany, su>rencered one by one to the Allies 
in snite of the "on-Separate Peace Treaty. Cooperation 
on the operational field bet-een the three poners 
éevring the var was nonexistent. General }arshall 
wrote in his book that there vas no evidence of close 
strategic coordination beteen Germany and Japan, and 
that it 1s believed that Javan acted unilaterally 

ané not in accordance with a united strategic plan 

(Bx. 27654, Tr. 24755). Admiral NOMURA, Maokuni, 
testified that the basic idea of the Military Agreement 
was that the best coordinated operational result might 
de expected through inceverdent activities of each 
navy in its respective cesignated area; therefore each 
navy conducted its operations entirely under its own 
plans and abilities, and no special meetings were held 
for the coordination of the operational activities of 
the three nations. Ye further stated that in about 
March or April 1642 the German and Italian navy mace 
repeated proposals to the affect that they vere casiro 
of seeing the Japanese navy intansify its activities ii 
the Indian Ocean including offensive action against 

the American transportation activities, but the Japanes: 
navy Ceclined (Ex. 3000, Tr. 26571-3). Both Acoiral 


‘lennexer and General Kretschner, German Paval end 


11. The defense proved mith abundant evi- 
dence that the ‘‘iyed Commissions created by the Tripar- 
tite Pact did not function. As to the Commission in 
cakyo, Kretechner testified that from December 1940 un- 
til the end of the war there were only two sessions 
jointly for General, !ilitary and ¥conomic Commiz- 
sions, and they sere only empty propagandistic perform- 
ances; the intentions of these ineffective gestures 
-era to be used as a camouflage. Nothing waft done in 
Tokyo which could be called a cooperation between the 
German and Japanese High Commands (exh. 2751, tr. 24,616). 
As to the Commission in Berlin, Admiral NOMURA stated 
that although the !I'ixed Commission was hastily inaug- 
urated after the outbreak of the Pacific War, it wes 
not more than a perfunctory maeting and waz held only 
tæ or three tines in the earlier stage of the war, 
followed by no meeting at all, later on (exh. 3000, 
tr. 26,569). His testimony is corroborated by the 
affidavit of KOMATSU, Mitsuhika (exh, 3505, tr. 33,961-2). 
The prosecution's assertion that important matters 
vare discussed by an unofficial commission of OSHIMA 
and Ribbentrop if indeed a curious one, for it ia usual 
ir the diplowatic proceture that important matters are 


taken up between the Foreign !‘inister and the émberradcor, 


uithout need for any commission. !oreover, the evi- j 
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anca which the prosecution calla a complete working 


rogram for the economic commission in Berlin tey. 598, 
T. 663C-4) is a document deetir-d for purely internal- 
roan consumption, and no one on the Japanese side 

d ever seen it. 

Although there were countless additional 
items of proof we will not et this time present them 
in any cetail, because they are included in the individual 
summation. 

at this tine we proceed to analyza Count V 
of the Indictment, which deals specifically with 
Gernany, Italy and Japan. 


COUNT 5 


all the defendants together vith divers other 
Persons, betrean the lst of January, 1928, and the 2nd 
Septenber, 1945, participated ae leaders, organizers, 
instigators, or accomplices in the formulation or execu- 
tion of a co:won plan or conspiracy, and are respon- 
sible for all acts performed by themselves or by any 
peston in eyecution of such plan. 

The object af such plan or conspiracy was 


that Germany, Italy and Japan should secure the mili- 


tary, naval, politica] and economic domination of the 


ir spirit limits the scope o 
ectivities of "FAR EASTERN TAR CRIMINALS" and it is 
to be understooe that no Tribunal may arbitrarily an- 
large upon the jurisdiction granted to it by lat. 
Since the Count of the Indictment limita the scope of 
tre inouiry into the activities of the defendants, it 
must be evident to anyone charged with the cuty of 
deterzining the issues that this provision must be 
strictly and narrovly construed. 

Tet is neant by that evasive and, ss J'r. 


Feenan would sav, "wearel" term “divers other persons"? 


Tor ovr purpose re must ask the Tribunal to confine 
it to at least persons who come under the term "Far 
Sastern Tar Crininals." Sinca the group must of necessity 
be of the phantom type, with neither name nor title, 
can ra be eypected to speculate on their identity? 
a: has been suggested many times during this trial, 
if va confine our inquiry to the doings of these accused 
in the dock, se shall have a big enough problen. It 
cas a mistake in the first place to alloy anyone but 
the defendante to be considered in this case. 

Sinca the progacution mentions Germany, 
Italy and Japan in Count §, wa must ask the Tribunal to 
consider chet nations ara not intended under the haad- 


ing “Defendents or other divers persons." 


epnere, the spnere oF Japa® 
Pecific and Indian Oceans and all countries and islands 
thcre‘n or bordoring thereon. and for that purpose 
heule mutually essist one another to ware declared 
or undeclared var or were of aggression, and war or 
~ar- in violation of international law, treaties, 
arreenents and acsurances, ageinst any countries hich 
night oppose that purpose, and particularly against the 
“nitec States of America, the ritish Commonrealth of 
Fations, the Repvblic of France, the Kingdon of the 
Matherlands, the Pepublic of Chira, the Republic of 
Fortugel, the Kingdo of Theiland, the Commonrealth of 
the Fhilinpines, and the Union of Soviet Socialist 
Republics, 

The whole of the Particulars in Appendix å, 
and of the Treaty Articlee in Appendix B, and of the 
Assurances in Appendix C, relate to this Count. 


8. ANALYSIS OF COUNT §& 
1. All of the defendants together vith divers 


other persons 

It has been aur contention from the beginning 
of this trisl that this Tribunal has no competence to 
investigate charge: againet other persons (or nations) 


than those before them. The Charter specifically and 


| 
ee 


It is to be understood that this Tribunal 
would not attempt to review the guilt ar innocence 
af the leaders of Gercany or the justice or injustice 
of the failure to try the Italian laaders. It tould 
be moet difficult for this Tribunal to make any findings 
of fact on the question “to shat extent did the leaders 
of the tro netions of Europe named participate in the 
decision of Japan to go to war?" 


Of necessity re must confine this hearing to 


Í the deeds of the “defendante" and to restrict our in- 


vestigation to their relationship to cach other. 
THR PRESIDENT: We will recess for fifteen 


(Thereupon, at 1445, a recess 
was taken until 1500, after ahich the pro- 


ceedings “are resumed as followa:) 


THE COURT: ——~ 
uflitary Tribunal for the Far East is now resumed. 
THL PRESIDENT: mr. Cunninghan. 
WN. CUNNINGHA»: Poge 70, No. 21 


In the preceding paragraph we suggested that 
only the sccused in the dock vera contemplated by 
Count ¥. That divers other persons could not be tried 
here unless they rere specifically naned or designated, 
Ye also point out thet only individuols and not notions 
were subject to the charge. The wording of the nbove 
paragraph enphesizes these points and gives stress to 
the further proposition that only individuals could be 
leaders. The whole structure of the prosecution's case 
is based upan individual responsibilities. However, in 
tùis one count, of all of the fifty-five they claic 
that the instrumentality or the ueans to carry out the 
conspiracy 1s the state, not Japen alone but two other 
states, over which they could never have had any con- 
trol and with whoo they wera only carrying on normal 
and streined diploonatic relations. It 1s inconceivable 
thet o group of mations could be presumptive enough 
evcn to try thé leaders of a defeated nation, but to 


accuse three notions, as such; one of then a recent 


Indictnent, 

Until ssecifle authority csn be pointed out 
under the Charter or under soue convention, treaty or 
aesurance that Douination of an area is considered 
unlawful, we oust sey that Count V does not eubrace 
any offense under the Chertcr or under the gcneral 
rules of tntarnationzl len, 

4. Exch having special donin~tion in its 
ovn sphere. 

It has never been considered ecritinal for a 
nation or group of nations to s:ex doiination of the 
aren in irs own sphere. That is the principle of the 
conroe Doctrinc, the balance of power in iurope and 
sphores of influ.nce as uséd in the nost recent 
agreecients. 

The sriters on this subject have described 
this activity of nations in various ways, for instance 
Pitt Corbett says rt page 104 of his Vol. 1, 5th 
kditian, Soction 56 as follors: 

"Sphcres of Influcnce. 

(a) à sphere of influence, so frr ag it can 
ba gaid to possess a definite ..caning, indicates a 
region, senerelly inhabitcd by races of inferior civili) 


zation, aver which a State secs, by ecrpeact with soai-e 


ally or co-belligcrent is giving too Auc 
tero "For eastern tar Crininals." 

Surely thcre is no contention that this group 
of sccusid had any power or influence aver the paliti- 
cal acts or ains of Gerucny of Italy. 

3. The object of the plan or conspiracy vas 
thet Gernany, Italy and Jepan should secu-e the .ili- 
tery, “aval, political and ccanoaic dovination of the 
whole rorld. 

‘There is no suggestion in the Cherter or else- 
wncre in the Indictment as to the suthority for such 
o charge as sct out here. Although thc prosecution 


has spent zuch tine and space in their ptteupt to 


justify the charga that “Aggressive war is n erine," 


ihey have totally neglected the subjcet “Is world 
doninatton"an offense recognized under any law? 

It 1s our understanding that the Charter 
conteuplates only four kinds of offensos. It reads, 
"Plonnin,, Preparation, Initiating or eing of a 
Declared or Yadeclored Var of Aggression,.or in ¥icla- 
tion of Internatianal Lav, ete." 

Sinec thcy recognize the offense of “Aggrcs- 
sive vir" as the objcet of the conspiracy and not 
“d@oiination of soc aren,” we suggest tnat thcre is 


no affense defined or naaed in th. Charter which 
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othcr Stato or States that might othcrwise coupate with 


it, to secure to i.self an exclusive right of neking 
future acquisitions of territory (b), and, generally, 
also, the direction and control of the native inhali- 
tants, Such coapactsa ere intended to guard cgainst 
future conflicts that uight othertise arise; cnd 

are usually the result of a bargain under which soue 
special arenes of interest are allotted as between the 
respective partics to the arranzezcnt. Britain ond 
Pronce, with respect to certain parts of Africa, by 
declaration ond agreenents unde in 1890, 1891, and 
1398 (c). (2) As between Grect B-itain and Portugal, 
with respect to certain parts of the African contin- 
ent, by agreeients ade in 1890, 1893, ond 1896 (a). 
(3) as between Great Britain and Italy, with respect 
to certain parts of Enst Africa, by protocals of 1891 
aad 1994 (e). (4) As betwcen Great Britain and the 
Congo Free Statc, rith respect to certain ports of 
East and Central Africa, by an agreesent of 1894 (f). 
But such arrangcnents confer no territorial rights end 
iupose no responsibility on the State in whose favor 
they arc ercated, in reletion to non-contracting 
Powers; and although considerations of comity or fear 
iy induce thc latter to respect such arrangénents, 


yet this te £ cattcr of policy, and not of law. Nor 


—————— eee 
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can such colipacts, even if acquicsced in by o F = 


ttatcs, give rise to any prescriptive right (g). 

“Spheres of Interest. 

"souewhat different as regards their objects 
are those agreéuents which allocats certain areas 
already occupied by {tates wore or less civilized as 
sphercs of influence or intrest between Powers, hav- 
in, already interests adjacent thereto; although the 
line between these and the former is so:iewhut diffi- 
cult to draw, Such arrangenents, again, are serely 
political, cnd involve no legal consequences other 
then those arising out af the conpact." 

5. The sphere of Japan covering East Asia 
and Indian Oceans ond ali countries and Islands thcrein 
or bordering thereon and for that purpose should nutu- 
ally assist ont another to wage declared or undeclared 
var or rars of aggression ** against any countries 
which night oppose that purpose,. etc. 

Here re oust deteruine ehether the offense is 
in “assisting” another nation in conopliance vith a 
trecty, or ‘:ithout a trerty. It has never bcen con- 
sidered critiinal for one nation t) assist another 
nation unich has been attaccod. The crine alleged or 
described in the c’erter is the plannin,, preparation, 


initiation 2r caging af 2 war in violation of inter- 


VI. Next we sn7ll exaulic concretely the 
falloving cts of Yegan chargid as agyresaions in the 
tizet of ti conspiracy cierge of Count 51 

1) «wsanchurian Incidents 

This incident occurred prior to the cocg- 
gence af the Nazi regia. in Gernany, anc had nothing 
to do vith derisny or Italy. No evidence vzs tendered 
by the prosccutian t> shot the contrary. 

2) China Incieents 

The prosecution asacrts that the anti-Caouin- 
tern Pact tas 2 preperetion for the China Inci‘ent, 
aercly on thc basis of thc chronological order of 
events that the @:ct ros concluded in 1936 end the 
Incident broke out in 1937. Wo concrete evidence wes 
tcodercd to prove any connection of the two. On the 
gontrary, it wes cede clear that the anti-Conintcrn 
Prct (and the Sceret Agreenent) rcs for the only 
purpose of dcfense agninat the -cnreo of the 
Co.:intern ond th Sovict Union, which supported the 
Couintern fro: behind rith zried torcia and that the 
Mina: Incident rzs nat c resuit of planned actions, but 
~n zecamlatiaa of reprisals, There could have becn mo 
conrspirec» betrc-n Jaspion an’ u.rnany in vicr af the 


Prowd f:ct tnat Ger iny ves opposcd to the China 


l. Ex. 434, £, 22,4838 


netionsl lav, mot assisting others. sutual assistance 
pacts ere Dost cocnon in intern-tions] relctions. 

Ynen the prosccution saya that the three 
notiona proposed to nake rer eqsinat anyone wuha aigat 
oppase thea, such cn allegation is niither sufficiently 
specific nor sufficiently proved to be considered herc. 

Tne jJudgoent of the Internetions] iilitery 
t ribun2l in Nucrnberg states regarding conspiracy: 
"Thc prosecution sayas, in effcet, thet cny significant 
participation in the affairs of the Nezi Party or 
Govermicnt 1s cvidence of £ participetian in 3 con- 
sfiracy that is in itself cricinal. Conspiracy is 
not defined in the Charter. But in the opinioa of 
the Tribunal th: canspiracy cust bi elcarly outlined 
in its ecricintl] purpose, It cust not be too far re- 
noved fræ: the tice of decision and of action. The 
planning, to be critinal, Lust not rcst vercly on the 
declarction of a perty progrea such 2s sre found in 
the 25 points of the zzi 2urty announecd in 1920 or 
the political affir..ation exprissed in ‘Nein Kampf' in 
Later yetrs. Th: Tribuail mst cxe-ine chither 2 
conercte plan ta vage var existcd and dcter.:ine the 
perticipaats in thòt conercte plan" (Tirenseript p-gc 
16,232). ‘hrt is the exteat of the “conerctc plan to 


wage car" for the purgasc of this trinl? 


Incifent frou the outset, did net agrce to the with- 


draral of :ilitary ndvisors and continued to sell 
p 


J 
eris to Chins, 


32) Pacific War: 


It was claliccd that the Tripartite Pact ras 
ane of the causes af the foilure of the Jopanese- 
Aerican negotiations. dozever, at least at the tine 
of the conclusion >f the Tripartite Pact, no agreevent 
existed betreen Japan and Geruany to wage a rar against 
„erica and England. Overseluing evidence shora 
that both Japan ond ùeruany wanted to avoid tar rith 
the nitce BEREE The judg:ient əf Nuernberg states: 
“Me Tripertite Pact betysen Germany, Italy and Japan 
hed been signed on 27 .eptenber 1940 and frou that datc 
until the attack upon the USSR the defendant Ribhentrop 
with other defendants was endeavoring to induce Japon 
to attack British possossions in the For cat. This, 
it was thought, rould hasten Englend's defeat, and 
also ‘cep the United States out of the war" (pp 16,843-4) 
Tue attitude of Gersi4ny to the “aponesé-aocricaon Nego- 
tiations is another negative proof of a conspiracy bé- 
tvecn Jopon cnd Gercony. ito evidence vas tundercd 
that Jnpan and Gernany coaferrcd prior to the sutbreok 


2, Ex. 3064. T. 5930-1 
3. Ex. 598, T. 6601, 


ae Ex. 5493 I. 63246; Bx. 550, T. 6341-3; 
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of the Pacific Var. Ribbentrop was coupletely sur- 
1 


prised by the Japanese attack on Pearl Harbor. Na 
titness rho participated iu the discussions prior to 
the “acific ‘ar testificd that Japan's decision to go 
ta iar nas cade alaa in consideration af Geraany. 

Tre recard af co-versation of OSHIMA and Ribbentrop 
on 26 Kowenter 1941," shich was also referred to in 
the Nuernberg judgoent, is an intercepted telegram, 
and OSHIMA teatificd that he hcs considerable douct 
gato its aun At any rate, even if we do adoit 
that Geroany tried to involve Japan in a war with the 
United States, it is cvidont thet no concrete plan to 
support the charge of conspiracy existed. No such 
evidence was tendered by the prosecution. 

Tne prosecution seems to give nuch weight to 
the records of conversations of MATSUOKA with the 
Geroan leaders in supporting the charge of conspiracy. 
Even if tne conversc=tians had been as recorded by the 
German side (the ouestion of German docunents will be 
discussed later), they tere conducted by MATSUOKA 20 
Sis ocn responsibility ond according to his personal 
views. The contents were never couwnicated to any- 
See ond ocver adopted as Japan's policy. It is 
l. bx. 2762, T. 24,742; Lr. 3524, T. 34,353-4 


2. Ex. 602%, T. 6644-50 
3. Ex. 3503, T. 34,030-1 4. Ex. 3508, T. 34,025 


a conversation bety.ecn a and B, rains 

n record was caapilcd by a without knowledge of B 
(although it could be used against A, in thia case 
against the Geroans in Nuernberg). In order to use it 
against B, the signature of B or any other avidence 
af canfiraation by B is necessary. It is especially 
s3 in oardcr to prove an agreeuent by the parties, 

a Host inportant factor of conspirecy. 

Tne Geroan records of canversations were not 
based on shorthand transcript, and wera compiled often 
ay participanta or attendants at the conversation 
aftan after a considercble tine. In sore cases it is 
not clear even yhen the records vere wade. At any 
rate, the conversation was never recorded word by 
"ord, and thera if no assurance that opinions or 
jJadgnints of the recorder were nat included, or that 
ats nenory did.not fail, Therefore, there is a grent 
Goubt as to the accuracy of these records. They cer- 
tainly cannot be t2xen as evidence of on egrcecent 


betueen the parties. 


1. Ex. 2744, T. 24,409-10 
2. .x. 2740, I. 24,506-7 
3. T. 62184 


difficult to detersine what tas the real intcntion of 
MaTSUOKA, or whether ho considered thcae corm ersatians 
iizpartent, as the interrogation or nonornnda of «ATS 
OKA vere rejected as evidence by this Tribunal, Under 
the circunstances re coatam strongly that it is very 
unfair to use the records of MATSUOK4's conversations 
ngaiist any other accused. Besides, MATSUQKA resigned 
2s Foreign siniater in July 1941, ond conpletely re- 
tired fron political life. He had nothin; directly to 
do with the “acific Wor, and was rather opposed to the 
people vho decided the tar. 

Tic prosceution produced no vitness in the 
Japan-seroen phosea, this misht have been because 
they thought that they had sufficient evidence in 
Gerran docusents, but perhapa they could not find e 
single Japancse vitness favarcble to then. Thercfore, 
we must carcfully eyanine the probative value of the 
Gcr. n docunents as tandered to this Yribunal, on 
which olone the prosecution is basing their charges. 

Ths „ernan docunents rere of course conpiled 
by the uer-cans alone. No Jozanesé hns cver seen then; 
they did not even knov of their cxistence. This roa 
nede cleer by tie teatirony of witness PA and 
other OEE It is in fact contrary to the genercl 


priiciple of criuinal procedure to use the redord of 


Gertan dacunenzs, thich will be discussed acparately 
belor: 

(1) Tho fi-st group of documcnts was rocordcd 
by an attendant of conversations, Dr. bchoidt. affi- 
davit əf Schnidt is attcched thereto. In view af the 
fact that cross-exazinstion of Echiidt was not allowed, 
the defcnso has doubts as to their accuracy. But in 
vier of the ability of Schoidt, chese docuuents can 
bc considered os coupsratively accurate. This is, 
of course, linitc¢ to the docuacnta acconpanied by 
Sch idt's affidavit. 

(2) Other docunents are signed by persons wno 
tere not actually participants in the conversatians. 
In this casc it ís net clear whether such o person was 
Present at the conversation or he sercly recorded rhat 
was dictated to hit, vcn if he ras present at the 
conversation, tha accuracy af his record oust be con- 
sidered as ouch inferior to that of the first group. 

(3) The najority af docun:nts cas apparently 
uritten by the perticipants tie .sclvcs or dictated. It 
is inevitable that any record taken by thc participant 
of a conversation Sccovos nixcd + ith his subjéc-ive 
interpretations. Grest possibility cnists that nia 


wishful vhinkinz is rccordcd es if it uns an opinion 
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avpresscå by the other perty- ess.e1ally in diplomtic 


ccnversztions it ie core than cusconasy that leading 
acetions are used. There fis then the question of 
languate in case 3f Srpanesc. À "yes" spoken by the 
Japanese ceens often only that he understood the 
apinion of thc othcr perty, but it can casily be nis- 
interpreted ns if he agreed with that opinion. In 
order ta rvoid such anoiguities, internctional agree- 
sents clays, cvcn if they take the forn of an "oral" 
agrcenent, made in writing and oust be confirued by 
bath parties, a cere oral agreenent is worthless in 
the diplooatic rorld. 

Resides, there ras o special eircuustance in 
Gerseny to be considered, In G2ra ny of dictatorship, 
the position of on official ves very unstable; his 
promotion or futur. de icnded entirely upon the whin 
of his superiors. If hc was not azrecable to his 


superior, he might cven face the danger of dismissal. 


Tais causcd any unsound coulatians among the officials 


seoxing to please the superiors. ‘they often acted 
viti the Kazi-l1ec attitude “end justifics a i 
This is breifly stated in OSHILA's eri a and 
ean rlsa ke secn fran th. affidavit of Ott. 


1, Ex. 3908, T. 33,982 
2. Fx. 3593, T. 33,934. 
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between thc parties is an essential factor of a con- 
spirces. From the prosecution's Jengthy suncetion, 
trying to prove the consjiracy between Japan and 
Geroany, we ca2 only pick up, as showing agreenents 
between the tws countries, the Anti-Comintern Pact, 
the Tri-Partite Pact, the Cultural agreement, the 
Non-Scpsrate Peace Treety and the wilitary Agrecoent. 
There are no cther agreenents of any inportance between 
the parties. 

The prosecution secns to give great weight 


to the decision of the Four ainister's Conference 


1 
preceeding the Tra-Fartite “act os proving conspiracy. 


Haver, this decision, like other decisions of the 
Inperisl or Liaiscn Conferences or the Cabinets is a 
purely internal “apanase decision, and does not 
constitute an agrrenen* with Germany. Therefore, it 
ermnot at any rate be connected rith the conspirncy 
charged in Count 5, The sanc can be said regarding any 
Geraan policy which was not communicated to Japan. 
MATSUOKA‘s conversation in Berlin can in no 
way constitute an international agreenent. Even if 
MATSUOKA night have agreed personally to souething 
with Geroan leaders, such agreenonts vere nothing but 
scerct, private ofreenents, as secn frou the records 


l. Ex. 541, T. 6307-21 _ 


(4) Other Gernen ocus. nis are tclegraos 
exchanged betcacr Tokyo and Berlin. Telegraus fron 
Berlin often convey the context of conversations, and 
rtt ves anid under itc.. 1-3 can be applied here. 
Qthers are cour:unications of the policy of the 
Geroan Governcent, but the azture of infornetion 
upon whieh the policy is based is saften not clear. 

Selegrans frou Tokyo to Berlin ere oostly 
infarnstion telegraus disp2tched ky Ott, Ott hicsclf 
testificd that they irc not very accuratc. 3 The 
sourcas of infornation are nat cace clear, =n so 

any iaterpretations, inrginstians and conclusions of 
Ott and his subordinates ore incluced that they cre 
rcally worthless as data fox concrete facts. Generally 
speaking, erbessies and legaiions in foreign countries 
usually scnd info~intion to their haac sovernients ns 
they enllect it eithout paying nuch attention to its 
accuracy. The réquirc=ent of speed would not pernit 
then ta check the w-lue of infor.:ation. Therefore, na 
contend that it is mot proper to use such telegrads as 
evidence against one who did not Jarticipate in their 
erafting. 

7. Lack of Agreencnt. 


It tocs without saying that an ogree:ent 


of conversations. They cannot bind any other 
Japanese or the Japmese Governient. 

The evidence tendered by the prosecution as 
to soue contacts betwecn sxce Yopanese and uernans 
in Nowenber 194i shora only that sone 4apanese 
wanted to sound ueroan attitude, or that sone Geran 
wanted to instigate Japan to an ective policy. But 
it is indeed a very renote assertian to contend that 
they constituted international agreenents to wage war 
against western powers, 

The prosecution thus failed, although thcy 
tendered ouch in evidence directed toward the charge 
of Count 5, t2 show any criminal agreenents between 
Japan ind Geraany which night have justified the 
charge of conspiracy. Mere negatiations, conversa- 
tions, soundings or encouragewent by Geroans can 
cortainly not be taxen as agreevents or conspiracy 
between Japan and Geruany. They alea failed to prave 
the erininality əf any Jzpan ese-Gernan agrcevents, 
except that they rely upon terc allegations. 

The prosecution uight cantené in conncction 
tith Count § that, apart fron agreenents between the 
nations, Japanese infividuals can be engaged in 
1. Ex. 2, -a 6544-5 


2. Ex. 601, T. 6638; Ex. 602, 1. 6640; Ex. 603-A, 
T. 6644-50. 


Beeweavaw ws 


eri:.inal conspiracy with Geruon in*iviewals. But the 
defense contenda that in internctional politics en 
Anéividual without the barking or approval of his 
gvecroccot is powerless to nake any agrecuent vith 
foreigners hich night influence gavernnental Policy. 
Such an agreevent,if ony, can certainly be not can- 
sidered as coring under Count §, O:4Iun is often cited 
in Geraan docunents to have agreed vith Gernan views. 
But re cantcnd that the documents are totally torth- 
less to grove cny egrecients, inas:uch as they vere 
not shoun to an” confirned by OSHLA at any tine. 
a2reaver, mo concrete plan, vhich is essentizl to 
eonspirecy accordin2 t) the Nuernberg judgnent, has 


wer been the subjcct of his alleged agreenenta, 


t> United Strtcs, Greet Britrin, Russi: n, Chins, .tc., 
a cinstontly ‘ffecting nč influcneing Ispen's snlicy 
tartrds Gcro ny. Thesc points ce. le not be orde elesr 
in this tri-l. 

Th. nrosccuticn's ccscrintion of the J:o-ncsc- 
G.ricn riictians is, iver if tru, necsscrily very ouch 
one-siced., It is in sone r.isucets wry olslescing, too, 
in. such 's it c=reg ritca insipnifiernt cctzils out 
af 221 provartion tə the whole -icturec. In this econnce- 
tin, th: following frets sre naint.¢ wti 

1) The Anti-Conainturn “ret wea indcce r very 
tick tic cocr.ceting Jeorn fne G.rorny, It wa r:ther 
rt soiritur] -nc id:ologicr1 ecocbin-tion rgcinst €Connunian 
Thc coor urs net closi to esllrbor tion with ny othcr 
countri.s, which were invitcd to join the Preto 

2) Ina ite cf the ánti-Conintirn Pret, Geruscny 
wes apose ta the Jenrncse policy in the Chim Ineaint 

3) The ngotiztions far th. strengthening of 
the Anti-Comintcern Pret werc cn¢cd by the conlusion of 
tx German-Russifn lion-/gsrcssior. irs: ty. Iron rrotist-c 
visorausly, -n¢é the tnti-Corintern Pret srs erčc : cece 
ltter. Th. CDbincts of ABE cnc YONAI oursu.d z forcign 
(1. Ex. 36, T. 5934-6 
2. Fx, 464n,°1. 5580-1; Lx. 594, 7. 6602; 


lx. 595, T. 6604-20 . 
3. iv. 466L, T. 6122-3; Ix. 2727, T. 241296) 


3. Lrek of Centinuity. 
Th. cresceution further ch. rgus thet Jsprn ine 


Erny e'ntinusesly coll bor: tcé sinet the anti-Conin- 
tern F:ct. This sics to bi om of th csscntis] roints 
of thc prescevtion. «dmitticly, it is n tur 1 fer -ny 
country th t its forcien nolicy wintcins souc cantinu- 
ity, (s it ern never Cisrce-re retul circuzst' necs., It 
e:: not ch nga ins cry or two. Such cxitiples ern dc 
founc in the for: ‘gn policy of «rch ing cwury cre-t 
povwir. It 28 corr.ct fros the rı trosscet tht the tic 
erc ticå by the snti-Cocintcrn Fret between IJrntn rnd 


Girusny influenced the Jsoenesc forcign nolicy rftcr- 


wrés. But the .ucstion is vhith.r .t the tiuc of the 
conclusion of the énti-Co::inturn Pret th future of the 
Jrurn asc- ren Tulctions ws forcsacen cnc eceicce upon. 
The :rswr to the qucstian is f ¢cfinit. no." 

The J: prncsc-G.r in relrtions vere never, ‘me 
ele hve never been in inccacnécnt fector in the 
Jep ncesi f-rcign nolic’y thry wire rlw ys z wrt of it. 
Toir for., unl.ss £11 of the f.-trr.s of the Jsacncsce 
fer. izn poltey fre prec cle:r, £ trec cwrlu: tion of the 


Jieoncs, nilicy tourrcs Gor: ins ernmnot be undccrt. ken. 


Liplon cy trares vir cus countriss is ilsrya irtir- 
woven With on. .noth«r, ¿nc th policy of er..t nov'rs 


with skich Jipin heé imrort-nt relrtions, for instrncc 


ricmly to th. Unitce Stitcs re Sru t Fritrin. 

4) Gororny niver comunic: tte ta drprn hor 
intuntion ta rttzek Palin. Sh wrs not bunt to ce sa 

5) t the tiec af the conclusion of thc Tri- 
prrtite Fret, Germeny dcelerce thet she would not ri- 
quist Jontn's prrticie:tion in the Buropisn TR 


6) Gersrny ee aes to the Jrorm sc- 


Russizn Neutre lity Pict. Jpn wes opnoscă to th 


G. racn-Russirn Wer. 


7) permany, urg. Jann to rttrck Singrporc. 


Jrprn r..fus:c. 

8) Grmny urgi Jeen to rtteck Savict 
Russir. J:nrn refusce. 

9) Gormwny wenti ta &co the United Strtis 
out of th. ur. Jonen rttreked the Unitce Strtes with- 
out iny orcvirus cansultr tion with G EAD 

10) During the wer thire ws no cooncrrtian 


between the too countrics, 


ITALY 
4lthouh Count V mentions ses thing : bout Itrly 
fs u.br of th Axis group hir prrticiostion is 


(1. ix. 549, T. 6323-4 
ix. 2735-4, T. 24303; Ex. 580, T. 6528-9 
Tx ALP Steet 
a7. at ; Ex. 571, T. 6459-67 
kx. E Is. too’ 3b. eset 
ae ite Roi 2x. 36224, T, 37961-3 
. tT. Fat Nias 24, T. 34 -4 
Pea 2a tt 8393 
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consifcree rs nigrtive. Without | presenting aan cvicence 
on tx subject we cssux thit the Tribuncl is well ceesc 
of the fret th: t Itcly scetee not in conecrt but in 
camtrivention of th: un¢crst-ndine which she hze with 
G.roiny, for ¢cfensive :grcecucnts. Th re never wes reny 
fruczint with Jrprn in which her :ssistrnca wis sought 
or axpcet.d. Itrly 211 throurh the Evrop.en wer rnd 
fer maths before w.s z sost impotent -lly. Shc wrs 
* constent ¢r:in uoon th wer potcntiil of Gerorny rne 
Giploxticelly she w-s not n rsasct, but clerys r 
li bility. iven th Alliis revit this. 

In licu of cvidenee on this subject we rely 
uzan the stetcnent of Gencrel iLrshrll, being onc of 
the highest ine most relirble nilit:ry ruthoritics of 
the tincs en r world stitesissn, Hc stctccent beers 
rip tition: 

“hon It:ly entercd the wr Hussolini's 
strategie zias contuoletcd the cxprnsion of his capirc 
uncer the clok of Gerarny adlitery success. Ficld 
wersa-) Fcitel reve-ls thit Ltrly's ce clerrtion of wr 
wes contr:ry to hcr -ercemnt with G ris.ny. Both Keitel 
eng Jacl cerce thit it wis undesired. Fran the very 
beginning Itvly ws ” Lurecn on the Gorccn wer potcnticl. 


Beprment upon Gcoriuny ing Gerwn-counied territarics 


for 311 ind cor) Itely wes - constrnt source of ccononic 
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3. Itriy joince the wr ze-inst Frence with- | 
aut the consent or ‘prrovel rnd contriry to the wishcs 
af Gera ny. 

4. Itrly, is f notion beerne the cneny of 
Gerorny ¿t : erucizl] tire in the wir. 

5. It/ly surrendered in e:rly 1943, contrery 
to Ker ‘grecmnt sith G.roeny, 

G. 2 AN-RUSS TAN-JA&PANESF RELATIONS. 

n: fincl :rguxnt of the prosccution con- 


corning the rejrtions of Russic to Gerniny, Jipen ind 
Itz ly ĉi nat conc in sufficient tice to be includcd 


in the renirrl sumxtion on Gtarn-J:prncse relctiors. 
Only © bricf rnswer will be undcrtrken here, ta it 
rcl; tcs to Count V. 

It is imvossible to prop:rly vicw the forcign 
policy af Jcprn during thc crys bitwecn 1935 rnd 1941 
without t:king into considerstion whit wis hoppening 
to sffcet tu forcign policy of th. nztions of Europe 
imi asii. Russi: hrd is wuch to co with th. ch-ngc in 
policy of Jepen towrres Gorcony ca dic cny othr nowr, 
Jt crs th -ction of tht Comintern in the first plrce 
in 1$3§ which erovoked the Anti-Comintcrn Prct. It 
ues Russire setian in asic rné Curoge which crouscd 


both G.rarny ind Icprn to negotist. for the duvclopacnt 


(1. 4. 1-168. D:l'e Fibre ry 11, 1948) | 


rttrition., kussolini's unllertcricl cetion in cttrek- 
ing Gricce tne Igypt foreed the Greens into thc Brlkrn 
ind Africcn cimpcigns, resulting in over-catcnsion of 
th. Giran crrics which subscqucntly beecec onc of the 
prineipc) fretors in Girreny's defcet.* (Exhibit 27654, 
P. 24754) 

THE PRESIDENT: Is thet in cvidencc? If it 
isn't you shovldn't rrë it. You hrva cn cxhibit 
quotcd but it hes rn "A" cftcr it. It pry bo in 
cvicence, You scy “in licu of cvidcnea" you quote 
Generel Mrrshell, 

BR, CUNNINCHAH: Woll, I oust ndnit I cn not 
quite suri. As I was receding it I wes reflecting. The 
Cocuwcnt is in evidence but I em not quite sure thrt 
this atitcccnt is in evidence. 

THE PRESIDENT: Oh, thrt woulen't metter. If 
if it ís in cvidence‘it crn be reed. Proceed, Mr. 
Cunninghro. 


These following f-ets “rce worthyof judicicl 


l. Itely refused to join the wer cgcinst 
Pol: nd, but Russic 41d join Gcr: ny in this crap ign. 
2. Itrly inveded Grecee without the cpnrovel 
rnd contrery to thc wishes of Gormeny ('x. 2765A, 
p. 24,754). 
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of closcr P S It wrs Sovict Russir's ropirsc- 
aunt of Hitler in 1939 ne her cbrnàonacnt of Engicn¢e 
tne Frenc which cn-ble¢d Hitler to conqucr Yastern 
Europe, Thc Tripartite Pret urs cancludcd, contrrry 
to the 21l: grticn of, the Russicn prosecution, with the 
iaprəvcacnt of relrtions with Sovict Russic xs onc of 
the principrl : ios. z 

In receding the :rguocnts on the cffect of the 


knti-Cointcrn Pet, the cffect of the mgotiations 
for thc strengthcning 3f the Pret zne the considerrtion 


of the cvents lcedine up to the conclusion of th Tri- 

pirtitc Peet onc aight gct the iopression thrt Sovict 

Ausgsiz ws contending th:t these ciplowtic anvcs 

wcrc zrec vith ¢ vicu ta int: gonizing Sovict Russic. 
aftcr ret@ing rll of the cocuncnts introduced 

in the Gcrurcn-Jrpencsc, Rusgicn-Jrpencse inc Gerosn- 

Sussizn ph: sca of the ersc in impsrticl obscrver coule 

not help but gct the iopression thit Jepen wos Going 

¿11 within her power to scttlc -11 of hr differonces 

with Sovict Bussit onc fricnély ine dinoloartic be715. 

There is preof thart sht succecdcd in her declines with 

Russic but frilcdé with the other "cstcrn Powers. 

(1. Ex. 3508, T. 33970 

2. Strhur, Ex. 2475, T. 24362 


3. H. 125, d 10a 
a. Ex. 2782, T. 23146) 


In ¢igcsting the docun.nts which acl with Jrpen to join the wer crrinst Ausaic. This Jzpen rc- 
i 
the Gur -rn-Russicn rclitions, the Non-Aggrcssion Pret fusce to do. 


rn th. Protocol which proviccd for consult: tions Yo unécrstrnd, fron the rceord, tht the 
btacen Gerscny rne Russir, onc woule gct the inprcs- Gerarn lerders dic not consider Jrprn's cttitude za 
sion th:t Sovict Russi: wra doing cll within her pcr cooperctive, The record is lso clerr th t Jepen ¢id 

tc rpo.cse rnd riscin fricnély with Nazi Gerecny. net wish Gcreeny to po to wer rgrinst Sovict Unton ine 
Eistary bs tole us coph:ticclly th:t such £ rclttion- covnscllcd her rgsint it. Gera:ny cid not consider Jenan 


shin wrs icrossible bctwccn th: two powcrs with such obligctcd in cny ney to cssist her in the wer cgeinst 
2 


éte_rrcht vices. Russiz. Thre wes no obligstion on the port of Jroen 


Beene anvwaw we a 


Upon reciding the Tripsrtite Peet cnyon. would to join. Jipin he thr-wgh her ciplon- tie reletions 


rercily unccrstind tht both Jipin cne Gurneny wero prevented Gerny fron erceting « situ: tion which would 


2 
écsirous of x intrining their fricnély rclctions with bring Jzpen into conflict with the Sovict Union. By 


Russi: , uhich were eordir] ct the tioc between Germony entcring into the Neutrility Pret with Russic in 1941 


3 
zn Sussic ond Irtir betwcen Jepen emi Russic, It is 


J: pen ennounced to the world thrt she wented to rcnmcin 
aifficult to nie the cocuncnts rne cttribute to then fricdns with Mussic, It wes cuite cpprrent ct th:t 
tœ uotives ne risults which their words or objccts time thrt friendly rclrtions between Gerixny ind Russic 
ce not cupress, (nE which irc clrisc by thc prosecution. coulc not be cxecetcd for long. This éivlom tic rove 
Wo ecnnat rivicw the cvidenee which istcblished these by Jnprn ncertives cny plin of coopcretion between 
vicus but thcy frc prescntcd in athcr phioscs of thc csc, Geresny r8 Jep'n vis-:-vis Sovict Aussir. These cre 
beth genirsl im inéivicusl. the œw jor topics ¢iscusscd in the Aussirn Sunnr tion. 
It hes been tenitteg 711 through this trirl The cctcils of the borcer incidents, the méirtion 
tht G-r- ny dié cverything within her powcr to gct t:lka cne the other nolitics1] mncuvers which involweé 
(1. Fx. 2744, T. 24392 J: pen snd Aussir in Gerniny cre covercd clscwherc, 
. Ex. 2475, T. 24392 


ix. 43, T. 513. KONOYE cxplsnstion $. 24301) (1. Ex. 2462, T. 23246 
3: AEA 2. Art. 3, Ix. 43.) 


veluc on the docurints of which Luren Ott wes the 
The Russicn chins of J: prncsc rggression tgeinkt her A eet ‘ 

uthor we invite thcir scrious sttcntion to this 
e:nnot be t~ken too scriovsly. Th rcl-tions of Qussir 

strterent, "Much of s¢cbessccor Ott's inforartion, such 
with Gorccny iri net in issuc horc. The proof, the ficts 


: es it wes inč fcolse -s it ws, I co infor-.cd ecnc froa 
rnd histroy ecantr:dicts thc Russirn story so ecnvlctcly the conficenticl scerctery of Prince KONOYE, onc OZAKI, 


th:t this bricf referenee to thcir claims shoule bc Hiini who ers l-tcr tricd end cxceutcé, OZAKI wes r 


linitce to the weight which thcy ¿ttach to the strtc- comunist rné cssocirte of Sorge (Def. Doc. 2878, 


mats of Ott rnd Strhacr, ine Pedcrsdorff. Let us Ex. 3595, reeerd orge 35053), £ Gerurn by birth, but, 


smlyz for s oomnt the r.fcrence "the telegrsos i fs I cu further inforoce, ¢ Russin spy who hrè workcd 
af the wll inforecd Gorncon :ntessrdor in Tokyo, Ott" his wiy cs £ ncwsprocrarn inta the conficcnee of 
time co:prre it to the frets, Gcnercl Ott." 

With the cxecption of anç witness the case of If the prosecution hee minted the frets they 
the prosecution in this ph:se ws bisc unon one-sided should h:ve oreduced Ott for cross-cxrminntion. Whilc 
sclf-scrving documnts producc¢ fron the Gernen files, &cbcasedar Ott wes resting in Pcking, Chino, the Chincse 
‘xpressine nerc í hope or prrycr thrn the truc stete Govcrancnt renorted: 
of f:cts. Host of the docuncntrry cvidcnee originsting "The Mission wishes to inform the Diplourtic 
in J: pen ezne fron the Gercsn Amb: sardor Eugen Ott. Scction thrt the :bovc-acntioncd enelosurcs wero aub- 
4ccarding to his om story thc ¢ocuncnts <ffceting the aittcé to the ilinistry of Foreien affeirs rs requestcé 
tecus.¢ in the dock wore cxrrecretions, product of his {ne thet the iission hrs just rcecivee reply froo 
own icz ginztion fnd not brscd upon fects, but acnu- the Aster stcting tht the stid Eugen ott w:s sent 
frcturcé ta prazote his om sclfish interests further. to Peiping by the GHQ in April 1946 snc wra broucht 
Proof urs offirce but refused, which wes dusigneé to beck to Tokyo fros Shangh:i in Hry 1946, not bcing 
ccrrobor: te whet anbrss:¢or SHIRATORI st:tcs in his herré of in Ching since thit tinc. 
testinony. Before th. Tribun:1 -ttcupts to placc rny The arié cnelosurcs cre herewith returned." 


(1. H-156. Pi ge E-125. fcbessr¢or Ott wes qucstioncé in Shrnghed the 
2. Df. 3087, DL 3084) 


cry before he mcs sant beck to G: mony. 
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it Tr wun Is Invitid to discount the vcluc | 
of the Cocuncnts isgucë by Ott. Fe brend hin rs gullible 
zne since in thc lnneusge of the President "thrt cen 
sic 7? lot,” it woule be quitc unjust to give it tny 
weight. 
Since it is quite cifficult to cross-exzninc 
r cocurent, we considered it in the bcat interests of 
justice rnd the discovery of frets thrt Ott be here 
for our ¢ross-czrcinttion. Since it is rrther difficult 
to Ciserceit anc's own witness we were scrioualy hindi- 
eropeed in bringing the truth to thc Tribunrl. This wes 
the uty of the prosccution. They chosc to offer only 
the few cistortcd documents fron z volune 6,C00 shich 
tlont coulé give the whole nicturc. Fron the atendpoint 
of the personal intc>cst af ésbeasodor Ott in pronoting 
bizsclf, frao his unccrtcin position in the confičcnec 
of his superiors, kceping in nind the source of his 
infor tion fna the rcfusrl of the Tribunrl to cntcrtcin 
the opinion of fnbsaarcors gencrslly, espccirlly Grew, 
Gr: ipic rne NOMURA, KURUSU rne othcrs, it is incon- 
ecivrble thrt much inportence will be oleced uson the 


uttcrings of en infiscreet inpotent ciploart. 


ås in the other phases of the defense case 
wa contend that the Potsdax agreament was axtended 
arbitrarily to embody offenses not included in the 
term "War Crires." (F.8) 

3. ‘The claim that the three nations of 
Japan, Gernany and Italy formed e conspiracy is prapos- 
terous. (P.14) That the three nations conducted thair 
relations through the ordinary channels of diplomacy is 
clearly shown and the ranner in which the sovereign 
rights of nations are exercised is not a matter of 
judicial review, but a political question beyond the 
competency of courts of any land. (P.15) 

4. The Anti-Comintern Pact ana the protocol 
were weak, defensive agreements clearly within the 
sovereign right of the nations to negotiate and exe- 
cute, without interference or. cansure from other nations. 
(PP. 16-17-18) 

That the meaning of the pact ið clear from 
its context, not amtiguous and subject to the ordinary 
rule of law as to the interpretation of international 
treaties. (P. 19) 

The treaty relationships between Japan and 
Gerzany were approved in the usual parliamentary man- 
nar, authorized by the emnstitution and approved by 


the Privy Council. They wera diplomatic agreements 


23 


UhCLY; a 

l. It should be noted that tha prosecution 
has sean fit to infiltrate its argument on the German- 
capanese relations into each section of its sunmation 
ard throughout their whole case against the individual 
accused. It would be an uncerstatement to aay that 
there was repetition. It has bean impossible for us 
to read the whole of tha some nineteen hundred pages 
and arcswer each document and to proverly interpret 
the testimony of all of their witneszes as well as 
our own. We mast rely upon the iiembers of the Tribunal 
to take both arguments by the four corners and overlook 
the opissions. 

2. If the Tribunal at some future tine wishes 
to review our claips as they relate to the German- 
Japanese-Italian relations, this conclusion should 


serva such a purvose. we have shom coucluasively that 


‘the scope of this ineuiry has gone far bayond the authar- 


ity granted by the Charter. 

Althcugh we appreciate very much all of the 
king assistance given to us by the Tribunal and the 
staff of SCar, wa assert that it was impossible to make 
a full inveatigatico of the facta which were brought 


into issue under the wide sweeping charges made in 


the Indictment, sscecially unger Count V. (P.2) +4 
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of a political nature, not reviewable by any tribunal 
then in existence or authorized to be created. (PP.25-29) 
4. Germany approached Japan for closer rela- 
tions in 1938-1939 after the Anti-Comintern Pact had 
been extended to other nations. Tha negotistions 
failed due to the difference of opinion of the two 
governments on the "kar participation" clauses. The 
negotiations were considered by seventy cabinet neet- 
ings, which negatives any idea of totalitarian decision 
or dictator rule in Japan. What Javan and Germany 
failed to agree upon in two years, Kibbentrop and 
Stalin agreed upon in a few hours, August 23, 1939. 
(PP. 29-31) 
5. Whan Germany and Russia entered into 

their Non-Aggression Pact “in August 23, 1939, this 
caused great shock in Japan, destroyed the anti-Cominter 
Pact, violated the secret protocol and reopened Japan- 
ese-American ralations, changed the government in Japan 
ard permitted Hitler to have a free rein to overrun 
Europa. Ambassador OSHIMA resigned because he had 
failed in his mission to keep his country informed on 
the relations of Germany to Russia. Japanese-German 
z EAE C E EOE 

either? It isn't necessary to make a contract not 


to break a law. Ths very term non-aggression pact 
negatives the txiatence of a law against aggression. 
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ITA gone taser 


closer ties with Germany. YONAI Cabinet fell under 
anerican pressure (PP. 34-40) 

é. When the second KONOYE Cabinet was organ- 
ized and kin TSUOKA became Fereign Ninister, feelers were 
sent to Germany through Ambassador KUKUSU who suc- 
ceeded apbassador OSHIMA in Berlin. 4s a result Envoy 
Statmer was cispatched to Tokyo tu determine the true 
situation. The picture was confused. In the meantime 
the Four hinisters' Conference was held and a program 
adopted upon which the negotiations for the Tripartite 
Pact were concludsd. Within twenty days an agreement 
was reached anc th: Tripartite Pact became the Japan- 
ase policy upon the issuance of the Imporial Kescript, 
The same kind of a document which announced the new 
censtitution of Japan. This bound all of the people of 
Jayan ant was published to the world. Tho negotjations 
were kept sacrat. Only haTSLOKA participated from the 
Jepancec side, Stahmer and Ott from the German side. 
The cbhjects of the pact rcre clearly expressed in Eng- 
lish, and its terms cro clear, concise, end brief. The 
peer to enter into the agreement rosted with the three 
neticns concerned. The world could readily understand 
the purpos. of the pact -- to keep the United States 


cut of the nar in Europe -- to help Japan and hussia 


incerceivable that the fromers of the Charter intended 
to make “eorld Domirstion" or division of tha world 
into sphcres of influcnce, e crime or offense against 
bamonity. The conspiracy end the substantivo offenses 
are ect out in the Charter and should be the guide 

for the maxinum interpretetion of acts which come within 
the classificetion cf "Crimes egeinst Peace." Although 
no évidence h.s boon introduced in this trial which 
portrays the sart which Itrly pleyod, wa hove shown 
thet she was so imputoant and unrclicblo that the Court. 
should toke notica of her status os an ally cf the 
Allics and not os a member of the Axis. (PP. 67-82) 

G. Germeny's ralation to Russia was found to 
be irrelevant in this trial. It is impossible to re- 
wicw the relations of Japan end Germany to eech other 
without invastigcting tha diplomatic rolrtion batvecn 
Bussia and Germany. Wo assume that the Tribunal by 
this decision hes determined that this inquiry docs not 
extend to Jooan's ralations to the Europecn nations 
but crly to those notions nemod in tha list of com- 
plaining naticrs, end thon only as raspucts their Far 
Hestern posscesions. 

Japen devotod her foraign policy in groat 


Sart to cpovagscmant of Scvict Russia and succaedud 


until the lest days of the var vhcn sha wes attacked, 


maintain fricndly relations with ech other ané with 
Germany. Tha pact lost its effect rhen Germany vent 
to war against Russia and when Jopan and Americo en- 
tered the Pacific War. (PP. 40-48) 

7. After tho Tripartite Pact was concluded 
the first tost came when the Singapore question arose. 
Japan refusad diplomatically ta enter the war against 
Britain. Ribbantrop used all of the cunning, prassure 
and propaganda at his disposal to induce Japan to 
onter the war against Britain at tho darkest hour of 
the wor. Japan refusod. At the outbroak of the German- 
hussian war, and for many months thereafter, tho Ger- 
mans uscd cvory “iplomatic trick they knew to involve 
Japan in their wor with Russia, but Japan made a neu- 
trality pact which she stuck to. Japan went to war 
with anerica end Britain, much to the surprise of tha 
Germans, This yea an indepondent action, as was the 
action which Gurmany took against Russia. The non- 
acporate pect was a diplomatic meesure which proved to 
bo incffactivo. Tha mixod commissions wora propagandis- 
tic but not holpful. (PP. 48-65) 

8. In our Analysis of Count V we have empha- 
sizcd thot this inquiry should bo rastricted to tha 
ects cf individuals os prescribed by tho Chertcr and not 


to nections as mentioned in Cont ¥. It is quite 


contrary to the Neutrality Pect. Soviet Russia tricd 
to appense Nazi Germany, but tha two opposite aystenz 
of government could not do businass with each other for 
long. The evidonca upon which hussie relies to show 
Japan's ettitude toward Soviet Russia is not worthy of 
credit, especially tho documents of Ott ond the testi- 
mory of Prisoner~of-War von Patarsdorff. The Tribunol 
is invited to discount the velue of thair statements 
and teke tha voluntary, unbiased end authoritative 
atntement of Ambassador Stanmer who spoke from first- 
hznå informetion. (PP. 82 A-h) 

10. Although the issues of fact are reletive- 
ly simple in this phase of tha cesa, the issuos of lew 
involved cro complex, If this Tribunal follows estab- 
lished principles of law that “nmbasssdors are not 
responsible fer tha ordinery consaquencea of their acts, 
Perfornad in a foroign country" and that acts of atete, 
either through their ministers of state and cgants 


ebrocd ore not subject to judicial review, then the 


lcgal issues will be simpla. of solution. Sovereignty 


is the keyword in internctional reletions. Politicol 
decisions sre of tho sovarcign -- era not reviewabla 
by the judiciary. 

12. In tha ergunent on the issues reisod by 


Count V we assert thet the right to mrke trenties o 


a IS an Inelicnrble'righ a sovercign na 
Thoot wioloticns of creotica ore not crimes for which 
individucls arc respensible to third powera, We sug- 
gest further thet there ia no connection under the 
Chartcr between Far Eostern Wer Criminals and European 
Axis War Crimincls. We cell attention of the Tribunal 
to the fact thot tho prosecution is osking a judgment 
on diplomtic correspondence. Unless all of the docu- 
ments cra cvoilable ard offered, no true picture can ba 
determined. This Tribunal would not be justified in 
returning e judgment besed unon the fects it has before 
it on tho issuos roised in Count V. The history of 
Jepenesa policy during the period of the Indictment 
shows sevenotecn foreign ministers. This should dispel 
eny illusion of continuity of foreign policy. (PP.90-111) 
Going down now to -- 
TEE PRESILENT: Leavo thot until morning, 
Kr. Cucninghon, 
We will recess until half post nine tomorrow 
morning. 
(Wheraupon, at 1600, an edjovrnment 
wes token until Wodnesday, 10 March 1948, et 
0930.) 
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H.RSHAL OF THE COURT: The International 
Military Tribunal for the Far Fost is now in session. 

THE PRESIDENT: 411 the aceused ore preacnt 
exccpt HIRANUK/, HIROTA, SHIRATORI, and UMEZU, who ore 
represcnted by counsel. The Sugano prison surgeon 
certifies thet thcy are 111 and unable to ecttend the 
tribl todcy. The certificates will b recorded ond 
filed. 

With the Tribunal's permission, the eccused 
KAYA will be cbsent from the courtroom for the entire 
day conferring with his counsel. 

Kr. Cunninghen. 

KR. CUNNINGHAK: Continuing at line 8, page 123: 

We beliove we have won the imsue on the import- 
ent pointa of fact raised by Count 5. We have found no 
legel authority in aupport of the prosccution's theory 
of tha low ss relates to the issues involved in Count § 
of the Indictment. Hased upon the record we ask the 
Tribunal to mike the following findings of fact ond law: 

l. That this inquiry ia limited to the acts of 
the accused only, om individucls. 

2. Thet Count 5 docs not embrace an offense es 
defincd by the Cherter. 

3. That Count 5 does not embrace an offense ss 


@efincd by exiating internationa] lar, 


Wednesday, 10 March 1948 


INTERAATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of the Tribunal 
War Hinistry Building 
Tokyo, Japan 


The Tribunal mat, pursuant to adjournment, 
at 0930. 

Appearances: 

For the Tribunal, a11 Members sitting, with 
the exception of: HONORABLE JUSTICE E. STUART McDOUGALL, 
Member from the Dominion’ of Canada, not sitting from 
0930 to 1200. 

For tha Prosecution Section, seme as before, 

For the Defense Section, same as before. 


(English to Japanese and Japanese 
to English interpretation was mode by the 
Language Section, IMTFE.) 
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WT That atet@s such es Germny, Itoly, and — 
Japen cannot be charged with crimes, only individuals 
are conterolated by the Chertcr. 

5. That the Anti-Conintem Pact was not in 
violation of international law and waa n lawful exer- 
cise of the sovereigr right of Japan and Germany. 

6. That the negotiations for the strengthcning 
of the Anti-Conintcrn Pact were also legitincte cxrer- 
cises of the sovereign right of nctions to make defensive 
ogreccents with othcr nations. The ncgotintions foiled. 

7. Thet tho Tripartite Pact was a dofensive 
aggrcerent between three netions, end becane a part of 
the foreign policy of Jopan, binding on all of its aub- 
jocta. That the Pact wea lso e lawful exorciso of the 
sovereign right of the signatory nations. 

8. That the cultural agreement between the 
mations and the econonic negotiztiona were also 
legitimote acts, pot subject to judicial inquiry. 

9. That oll of the -grcencnts between Japen, 
Germany, ard Italy acon just what thcy scy and are not 
anbiguous. Thet they do not need explanation or celari- 
fication. 

10. Thet 211 of the German-Jnpanese negoti- 
ations wcre conducted ct the instanec of and in behalf 


of the Japancsc Govcrrecnt, under its instructions or 
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ater ratified in eceordance with diplomatic procedure. | 


11. Th.T THERE ¥W..S NO CO-OPERATION Bt TWEEN 
SEPHANY, JaPaN,.4FD ITALY. 

a. Thet Gerechy wanted help from Japan. Japan 
awa rone when Gerrany nceded it. 

b. That Germany santcd osaistance fron Japan 
in her bettle with Britain; Jcpan declined to assist. 

c. That Gernany esked Japon to fight Russia; 
Jenan did the apposite and made a neutrality pect. 

d. That Germany wontcd America kept out of 
the war; Japan attacked at Pearl Harbor. 

c. Thit Garreny wanted consultetion; Japan 
kept her plana end negotiations scerct. 

f. Thet Japan wontcd No-Scporate peace; 
Germany aurrendered. Italy joined the Allies. There 
waa no co-operction. 

12. Thet Italy was a liability to both Jepan 
and Gurrany. (PP. 80-83.) 

13. That the forcign policy of one nation or 
group of n-tiona ia not aubject to judiciel inquiry by 
other ncetiona. It is a political retter and not one for 
judicial detcrrination. 

14. Tht the record doca not ond could not dis- 
cloac sufficicnt facts upon which to basc o judgment on 


Count 5. ‘The isauc is confined to the relations of thcac 


Frank B. Kellogg. 

2. In the course of the recorded discussians 
that toak plzce Secretary Kellogg was asked this ques- 
tion: “Suppost a country is not attacked -- suppose 
there is an economic blockade * © *?" Secretary 
Kellogg replicd: “There ia no such thing os 2 blockade 
without you arc in war." A Senator then said, "It is 
en act of war," cnd Scerctary Kellogg concurred saying, 
"un act of war cbhsolutaly * * +," 

3. During tho sare conference Secretary 
Kellogg also statcd to the body of Senators: “4s I 
hove explzincd bcforc, nobody on carth, probably, 
could write an article defining ‘aclf-dcfernac' or 
‘aggressor’ thet sone country could not get around; 
and I sade up By pind thet the only acfe thing for any 
country to do wea to judge for itsclf within its 
aavercign rights whethor it waa unjustly attacked ond 
had a right to defend itsclf and it must anawcr to tho 
opinion of the Bete igs 

4. The forcgoing is not set forth for the 
purpose of criticizing Ancrican stotcancn or govern- 
mentel lecdera tut only to ahow that it is tha solid 
thought cxisting in the Unitcd States, ct lenst, that 
to interfere with a country's cconomic stcbility isc 


(3. a. 70th Corgrcss, Hcsring of Committec on Forcign 


tmno + 


seaused with cach other end to their governrent. This 
Tribunal had no ecuthority to inquire into the effect of 
the acts of thease accused beyond the Far Eest. 

On these points uc suboit our casc covcring 
the issucs raised by Count §. Tha question wheather or 
not there was ony co-operation or collaboration between 
tha threc,nntions, Japen, Germany, ond Italy, to dorinate 
the world ia not in issuc here. Whother they joined to- 
gcther to accomplish war cins must be answered in the 
negctive, it is best onsvcred in the words of Gcneral 
Maraholl, “Nor is thcre evidence of close stratcgic 
co-ordinction between Garecny and Japan." 

Mr. Logon will continue. 

THF PRESIDEKT: Mr. Logan. 

VR. LOGAN: If the Tribunal please, this topic 
is, “Japan wos Provoked into o War of Self-Defense." 

1. Thirtcen years ago to the day before the 
Japancac attack on Pearl Harbor announcing the conmence- 
sent af open hostilities in the Pecific, a group of 
distinguished Ancrican stotesnen wera ogacmblicd in the 
Capito] Building at Washington, D. C. Their purpoac was 
to discuss the advisability of the United States ratifi- 
cation of the non fanous Kcllogg-Brinnd Peace Pact. In 
the group acs nanc ather than tha co-euthor of that 


docurcnt himsolf, then Scerctery of Statc, thc Honorsble 


dirc end drastic ravcront. 

5. To indicate to this Tribunal thot ncne 
other than the co-author of the Pact of Paris regarded 
such econonic interference os an act of wer absolutely 
we have quoted fron the larguzge used by Bacrctary 
Kellogg to reveel with concisenoss ond clarity thot thia 
grent cnd learncd American edoitted with extreme frank- 
neas that it wea the inherent right of a country to 
judge whether it had c right to defend itself ar not 
besacd upon the factucl situation confronting it. 

é. Tho following remarks ora designed to 
osaist the Triburcl in arriving st the true and reol 
picture existing in the Pacific oreo in the darkened 
period before the advent of war, December 8, 1941. Wa 
might well pose thosc questions: Did Japan instigate 
end wcge a wor of aggression ogainat the Weatcrr Powcrs 
which was the result of premeditatcd planning, tha 
utterance of cvilly prepared plans whose sole object was 
directed at conqucring snd domincting the grcat powers 
upon which it hzd depended with alrost childlike faith 
for ita cconomic suatcnanca? Or, did Japon atterpt to 
cxcrcisc ita intcrnotionally rccognizcd sovereign right 
of sclf-defensc ogcinst cneroschocnts by forcign vowcrs 


which threstened its very exiatance -- a decision which 


no authority qucations as being their prorogetivc? 


7. The instrunents of war are wide ond varied. 
The evolution of nen with his odvancenent in science 
with the ever increasing interdepcndence of nations 
upon cach other for their sustenance introduces into the 
reżln of werfarc more than thc cxplosian of gun powder 
end the resultant killing of thc eneny but other and 
eGuelly formidable methods of reducing the resistance of 
an opposing nation and curbing it to the will of another. 
Todry we hc:r the shout round the world that cconomic 
medicine is needed to forcatall the disease of nnothcr 
grcet world conflict. To deprive 1 notion of thoso 
recesszry comoditics which enrbles its citizens and 
subjects ta exist is auroly e nethod of worfare not 
digsinil=r to the violent taking of lives through ex- 
plosives and force because it rcduc¢cs opposition by 
delcyed nction resulting in defect just as surcly as 
through other moans of convention=1 hostilities. It can 
evcn be anid to de of 2 more drestic nature then the 
blasting of life by physical force for it ains at the 
alaw depiction of the noralc znd well-being of the 
cntire civilinn populstion through the ocdium of sìos 
atarwation. 

&. The prosecution would have this leerncd 
Tribeursl] belicve thzt the Allies pcrpetratcd economic 


blocksdes agrinst Japon which were aimed only at the 


@iasip-ted in the wake of solí 

of all powers that n nation has the right to decide for 
itself when it is placed in jeopardy. With this thought 
in mind we proceed to point out for the benefit af the 
Tribuncl 4)licd economic ection egsinsat Japan. And we 
will not rest our cese alone with the showing of fact on 
this subject octter but shall go further and reveel the 


eilitary cancerted action that was likewise taken. 


dirunition of militzry supplics but the evidence 1s thot 
the blockade effected all types of civilian goods and 
trade, cven food, as will be shown. 

9. This was more than the old feshioned en- 
circlerent of a nation by shipas of overshclning superior- 
ity and refusing to allow corr:eree to cnter or leave. It 
wes the net of all poworful end grently superior econonic 
atatcs ogoinst n confeascdly dependert isinnd notian 
whoso cxistence end cconomica were oredicetcd upon 
world commercial realntiona. 

10. The prosccution theory thrt the ection of 
the Uritcd Statcs ch teken was justifiable as a mcans 
of curbing alleged Japanesc 2ggreasion in Chino is 


onswered by the Japanese with its solid cnnourcerent thet 


ation cxisting in the Orient. To argue shcther or not 


the Western Poscrs refusod to understand the true situ- 


one nition was right or wrong in its contention is ir- 
materi¢l end unncecssary. The truc value of the’ evidence 
is to show only that thcre was 2 legitincte issue cxiat- 
ing between Japen ond the Western Pozers -- a probicn 
which could give riasc, wkethcr through nationalistic 
thinking or not, to the conclusion that Japrn wcs being 
threatened. If thcrc wos then 2 legitimate basis for 
such n concept on the part of the govcrnncnt le-ders of 


—this-defeated_pomcr the-cleccnt of aggression is — an? 


11. Though Japan did net so elect, it had 

right to determine that the economic blockade amounted 
o an act of war against it, Mevertheless vith 
haracteristic patience it tried ts settle the differences 
micahly but tha increased economic blockade coupled 
sith the military encirclement threat finally convinced 
lapan that as a last resort she had t3 go to var for 
ner ovm self preservation and self defanse. It is to 
-he eternal credit of Japan that she did not immediately 
nterpret these economic acts of the Allied nations 

s tantamount to a declaration of var but perseveringly 
pursued the path of attempted peace through negotiations. 
inreover it mest be borne in mind that during this 
period the Allied Nations were not militarily asleep or 
naotive but ta the contrary mare pursuing a path ehich 
tuld hardly he accepted ns lawful ects ^f a neutral 
rountry. These acts vere recongnized by Japan as 
Jefinitely hostile and she reacted to them. It should 
orever be borne in mind that Japan was not interfering 
Ath events in the Western Hemisphere and particularly 
hings American but had concerned itself for many 
years vith the problems of the Orient. It was the Vestern 
Powers who hed forced their intervention into the 

ther side of the globe. 


— — _12.__The prasecution in its opening stetement 
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in discussing rhat is an aggressive rar set forth a 
definition cf aggression as “a first ar unprovoked 
atteck or act of hostility; the first act cf injury 
~ar first act leading tn a var oF a controversy; an 
assault; alac, the practice -f nttack or encroecheent; 
as acer -f aggression. 

13. "A netion thet refuses to arbitrate cr 
ta accept en arbitreticn ward, or eny other peaceful 
method, in the settlement of dispute but threetens to 
use farco cr to resort to war." 

14. The fecta adduced in this trial definitely 
establish thet cithin the prosecution's awn definition 
the Pacific War wes not a war ~f aggression by Japan. 
It eas a cer of aclf efansa end self oraservation, 
resulting from unjustified provocrtian. 

JePAN'S ECOKOLY YAS AOT rLANNED OR DEVELOPED 


15. Before arriving rt a decision in this 
cese, we suggest cansiderrtion ba given tc the fact 
thet fr meny centuries Japen hed been r peace loving 
nation, The Japrnese people hed been enntent with their 
im civilization, their ages ef high culture and their 
reverence fur the virtuos and trrditions handed dem 
from time immcmrinol, They vere satisfied to such an 


cxtent thet they had closed their pourta, shut themsalves 
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tha frod supply by expending the aren of evailable 
erable land and retetion of crops end some success 
wes echieved, Further success urs obtained by 
encouraging egriculturel development in Korec end 
Formosa. Enigrrtion tes encouraged tut proved r 
feilure due tc the verinus bars crected by many of 
the Western Pavers. Fnced with en economy of scarcity 
it tould have been criminel on the part of the Japenese 
Government t^a sit idly by end do nothing, 

17. The cvidence shows thet the only policy 
left for Jnpen to adopt nas domestic industrinlization 
end forcign trade. Treking her cua from the Western 
Porers, Japen ascertained how industries could ba 
developed, Shea lerrned how to roprceuce machinery 
end even to improve on it in some ways. Gha lerrned 
bor to build stoam ships. Gho developed elcctric power 
end csteblished a trensportation system. Boing nn 
island nation rith a acarcity of raw getoripls shé 
found it neccasary to support her civilian economy to 
import meterirls from reny regions for mrnufecture end 
use in Japen es wcll es the exportation of finished 
products. The letter atcp wes neccsarry in order to 
chtnin forcign exchange to pry for vitrl imports. The 
ability of the Jenrncse industry to expend was 


practically wholly dependent on forcign rau materiala | 
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mpy from sutsiders end blissfully enjoyed the frugelity 
{rem the resources ef their own islands. Thoir troubles 
did net commence until the fesatern Poners with their 
so-called civilization including a long hiatory of 

zers end conquest by fercc, opencd its doors and brought 
to its shores tradc, commerce end contacta vith the 
outside rorld., Colonization by force end imperialism 
ves in full swing. It is not passing atrange that 

eftcr being cempelled ta emerge from its long rotiremcnt 
Jepan found itslef embroiled in world effairs, intrigues 
end wers. It becreo reckened to nex interests in 

lifo. Its population increes:d rrepidily end ita hore 
resources wore not sufficient tn support its people. 

The Tribunel is well araro of the fect that only a 

arall portion of the lend in Japan ia erable and on 
slopes vhich make agriculture extremely difficult. 

It was soon recognized thrt the erable land availeble 
nea not sufficient to support its penple rnd particularly 
aa the populeticn hrd boen incrensing by eleost a 
million babica ench yenr. FProsecution's interprctation 


of Exhibit 665 (GG 24) ras dispealicd by the tastiocony 


e 
cf OBATA, The prigory purpose «f the population 


FẸ licy tra one “f heelth end nat pronsunced until 1941. 
16. The Gavernacnt attempted tu inercesc 
Spa Te 


which in turn tras governcd »y the forcign cxchrnge 
situetion which tes rlurys ecute from 1925 tn 1940. 
Japen hrd to faca the issue squarely of how to trke 
cere <f its tecming population since ita orm resources 
vere inedequrte, 

18. Beceusa of these cconomic cenditions 
prevailing in Jepan, hcr industries end trados, domestic 
as ell ns <Vcrscas, sould not be left entirely to 
drift or continuc in free competition. Governmentel 
control of industries snd tredes wrs not peculiar to 
Japan. The 20th Century hes citncascd a groving trend 
in practically all thc countries of the tcrld toverd 
Planned cconomy end government ccntrol of tradca and 
industries. Tho Netional Recovery Act in America, 
ecmmonly celled tho N.R.A., fs a typical cxample. The 
unusunlly lerge number ^f amell industrica rnd trades 
in Japan mado hir particularly susceptible to the 
need for governecnt control. It ecs necessrry thet 
aome form or extent of cantrol be exerciacd in nrder 
thet Jepan could overcome hcr economic difficulties 
at homo and abroad and to develop her induatries end 
tredea. Morcovor the evidonce ahowa thet tho conditions 
thich ecat frequently end atrongly urged hcr to adopt 
en xntrol mcasurca vore those of forcign anrketa end 


—th«_balnance-af Larcign-oxchan, 


chiefly depending on export rrd izpart for ite 
existence crs being fetelly affected by the policies 
ef {creign countries end it wes necessary thet she 
trke mengurcs to rdjust rnd regulata her industrics 
end trndcs. 

19. Tha defense contends thrt the prosccution 
hes friled to sustrin its burden of proof thet beyond 
e rarsonrble doubt Japan's economy was gcrred frr 
agercssive war. On the contrary a resume of the 
competent cvidence discloses it was a normr) develop- 
mcnt, cxecpt for a rodcst diversion for the necessities 
of the Chine Incident and designed tc oid the civilircn 
papulction, The cvidence rbaut to be reviewed also 
definitely establishes th't by means of the economic 
blockede rnd rilitary encirclement Jepon urs forced 


ta ret. 


jaxisted made it necessary for Japan to adopt a 
progressive policy for her own well being. Certainly 
the adoption of a policy to contribute to the peace 
of the world cannot be condenned. 

21. Apparently the prosecution contends 
that ttis document marked the beginning of a conspir- 
acy of economic preparations for war. If this be 
true, no explanation is offered of Japan's previous 
laws tending towards control of industries and com- 
merce, Purthermore, if it ba true, the prosecution's 
theory that it was for "ar must fall because it con- 
tends that the Army caused the fall of the HIROTA 
Cabinet. It is generally recognized that cabinets 
rise and fall as a result of differences of opinion 
as to their fundamental policies. The prosecttion 
accepts the testimony of TSUGITA that the responsibil- 
ity fer the fall of the HIROTA Cabinet rested on the 
Arny and that the War Minister finally resigned and 


a. 
HIROTA could no longer maintain his Cabinet. It 


also adopts the Hone Ministry report that “the drny 
authorities stated that they could not do business 
nith a party whose policy for administrative reform 
was onposed to the policy demanded by the Japanese 


21. 
¥7-1. 


20. Governsent control of industries had 
bean undertaken in Japan many years prior to 1928, 
the inception of the alleged conspiracy. Apparently 
the prosecution relies on HIROTA's pronouncement of 
August 7, 1936 as establishing a governmental policy 
for aconomic davelopment for the nurpose of preparing 
for war." This ¢ocument on which the prosecution 
relies specifically stetes that Japan's position 
with respect to East Asia was to be accomplished "by 
dint of diplomatic policy and national defense." 
The prosecution interprets the vords "national defense" 
as used in this document to mean rar, If this inter- 
pretation is correct, then every nation in tha orld 
(and there are many who have appropriated money and 
backed policies for national defensa) would be 
equally guilty of "baguiling the peace," In the 
paragraphs of this document not read by the prosecu- 
tion, it 1s crystal clear that a policy ~as adopted 
for securing peace in East Asia and contributing to 
the well being of the whole world and that Japan 
should ba built up inmardly. It rust be torna in 
rind thet at this time Japan had withdrawn ‘rom the 


League of Nations an3 the orld situation as it then 


20. 
a. Fl. - Ex. 216, T. 2727-2728. 


people for the existence and expansion of Japan as a 
stabilizing power of East Asia -- the abarconment of 
which would cramp Japan into her islands and prevent 
her from accomplishing her mission." The conclusion 
from the prosecution's review of the facts With regard 
to the resignation of tre War Minister is irresistable 
that tre Army disagreed with RIAOTA's policy. "When 
the HIROTA Cabinet fell its governmental policy fell 
with it. In its argument that the economic conspiracy 
continued, the prosecution claims that on February 20, 
1937 the HAYASHI Cabinet, although made up of differ- 
ent personnel, continued the policy of the HIROTA 
Cabinet. That this conclusion is baseless is demon- 
strated by the fact that the prosecution fails to 
cite any evidence in support thereof. It is merely 
content to cite exhibit 218 which wholly refers to a 
trird administrative policy towards Morth China un- 
related to HIROTA's policy. In the absence of any 
evidence, it cannot ba assumed that the HAYASHI 
Cabinet or any of its successors concurred in the 
HIROTA policy. All these cabinets rose anc fell 
because of differences of fundamental policies. Thus, 
21. 


b. E-25. 
c. E-28. 
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tha prosecution's basic clair that the various plans Japan. Minister TAWARA on April 27, 1930 dealt 
db. 

later adopted stemmed from the HIROTA policy of 1936 with the remedies cgainst these conditions. He 


is not supported by the evidence. spoxe-of the necesaity of restricting i sorts, pro- 


22. Since the prosecution has elected to noting exports and urged greater production in Japan 


accept the date of August 7, 1936 as the commencement te overcome these difficulties so as to help the 


of an alleged conspiracy for economic preparation Japanese civilian economy. He urged the development 


for var, there can be no claim that the following of new marketa 4r. other parts of the world and en- 


pronouncementa and bills which were adopted by the couraged exportation of commodities, Mention was 


Japenese Government prior to 1936 were designed for made by him of che weaknesses of wasteful competition 


such purposes although some cf them are referred to and he argued ‘or coordination and industrial develop- 


by tha prosecution. Furthermore, they show that ment. His sp ech was a typical one which could be 


they were net so designed. They are revieved here similarly axpscted of statesmen in any country speaking 


to shou the background and basic trend of Japan's before a national legislative body. The next month 


economy. the Shipping Guild Bill was adopted which dealt with 


23. On January 31, 1930 State Minister the welfare cf the shipping industry and the rational- 


Cc. 
FAMAGUCHI told the Diet that the country's efforts ization af s}iippinp circles. 


ahould be directed in the promotion of industries 24. The next year on February 28, 1931 the 


and development of trade, and for that reason the "ajor Industries Control Bill was introduced in the 


gold embargo had been lifted the previous November." House of Representatives. This bill was devised for 


Eia resume of Japan's economics can bo searched in the purpose of stabilization of those industries and 


a. 
vain for any indication that it waa the gavernment's its purpose vas alien to any thought of war. 


policy to prepare for any war. It was about this 25. After 1931 the acanomic depression 


timo when the depression and unemployment was plaguing centering in the rural communities reached its depth 


2 24. 
a. T. 24950-24958. a. Ex. 2772-4, T. 24968. 


23 


ard the social and political insecuritios became 
onsequently, the bill to establish the Iron 

aggravated during the Cabinets of WAKATSUKI, INUKAI, 

a. Manufacturing Company was introduced in the Diet on 
SAATTO and OKADA, In order to assist Japan's a. 
February 28, 1933. It was felt at that time that 
internal econony and defeat this depression, the 
with the assistance of special funds from the govern- 


Capital “light Prevention Bill was introduced in the 
ment, a rationalization of the industry could be 


b. 
Diet an June 4, 1932. This bill vas designed to 
planned and loo cost of production promoted and the 


prevent the flor of Japanese capital overseas. AS a 
industry would thereby be placed on a stable basis. 


result of the anticipation of the fall in the value of 
Hera, too, there was no thought or mention of planned 


the yen, it was in no way related to either preparation 
aggression, 


for or waging of war. The Jepanesa foreign exchange 
27. Four months later in June 1933 the 


rate was fradually declining. Speculative dealings 
London International Economie Conference ended in 


in exchange businesses were occurring and in order 


failure. Perhaps if it had been successful, the 


to control this situation the foreign Exchange Control 
economic disturbances in the world and hostilities 


B111 vas introduced in the Diet on February 16, 1933." 
which followed might have been avoidod. As a result 
The evidence shows that most countries in the world 

of the failure of the London Conference, it was recog- 


were practicing exchange contral at that time. Was it 
nized by Minister TAKAHASHI on January 24, 1934 in a 


therefore wrong for Japan to exercise control over 
spoech to the Diet that the overcoming of the depres- 


all phases of foreignsexchange? 
sion by international cooperation became impossible 


26, It vas recognized that Japan's iron 
and thet it was becoming the policy of all of the 


manufacturing industry was scriously affected by 
powers to strengthen their self-protection policies 


imported goods and it was difficult to supply s^eol 
and carry out sclf-sufficiency principles of national 


at a loo price to meet an over-increasing demand. 


25. 
a. URWURA - T. 25202, 26. 
b. By. 2773-A, T. 24970-24971. a. Ex. 2774-B, T. 24976. 
c. Ex. 2774-A, T. 24972-24974, 
eI DL E E a O 


economy at home." * Perhaps he hed in mind such 


policics as tha Ottawa Conference of 1932. 

28. On March 10, 1934, again apparently 
referring to the failure of the London Economic 
Tonferance, Mr. TAKAHASHI stated, on the introduction 
of the Adjustment of Trade and Protection of Commerce 
3111 in tre Diet, that there was no sincerity for 
international cooperation in “orld commerce and that 
there cas a earked tendency among the countries to 


adopt selfish policies. He significantly pointed 
out that other countries were gradually building a wall 
against Japan's export trade by such methods as re- 
stricting their imports from Japan. In order to over- 
come this, he stated it was the intention of the 
Japanese Governsecnt to establish a system of regulating 
trade and obtaining a balance of international incom- 
ings and outgoings; of regulating tke import duty and 
Protecting Japan's commerce by prohibiting and con- 
trolling imports and exports. He also pointed out 
that in view of tha then current situation, it was 
unavoidable for Japan to make temnorary arrangements. 
29. On Yay 11, 1936 the Automobile Industry 
Control Bill was introduced in the Diet because, as 
explained at that timc, the industry was not on a 


28. 
a. Ex. 2777-B, T. 25000-25002. 


43,071 


Fe do wore than to point to the plan of the United 


_ptates”” of January 1940 to turn out at loast 50,006 


_military and naval planes ocr Year which plan as ve 

know was consummated and almost doubled. 

3l. An examination of Japan's financial 

«| fituztion up to 1936 discloses that in 1931 expendi- 
z\tures ocre reduced by ¥334,000,000. This policy was 

t adopted to reduce prices of commodities to cope vith 
9| tha depression and to balance Japan's foreign trade. 
13, When Great Britain vent off the gold stondard in 
li | September 1931, it became clear that Japan could no 
AN cues cortinua its daflation policy. In December 
Lor that year Japan suspended the gold standard. After 
bel i032 sho entered into a reflation policy by increasing 


a5 
finencial expenditures and encouraged tho demand for 


Be 
» Si and labor. Becausa of this, tre prices of 
a 


i Toe export of Japanese goods was made easier, Expendi- 


commctitics rose and business conditions improved. 


tures of the goverment sterted to increase after the 
1932 fiscal year. Since 1933 and up to 1936 there was 
hardly any increase and some cecrease occurred in 
1934 and 1935. The financial expansion curing tha 
eight years from 1920 to 1928 of ¥455,000,000 was 


3a. 
c. T. 25470. 


firm foundation and the situation at home and abroad 
necessitated a bill for the production of automobiles 
for the genoral people. At that time the automobile 
industry in Japan was in its infant stage and the 
automobiles it had wore supplied by foreign countries 
and assembled in Japan."* With respect to the motor 
vehicle industry, the prosecution is content to quota 
from the plans but fails to cite any evidence about 
tha production of one singlo automobile, ono tank, 
one locomotive or one freight car, pursuant to those 
plans or that Japan even had the facility for such 
menufacture of those.” 

30. The figures cited by the prosecution and 
incidentally the source thereof not disclosed by 
Liebort’” of the expansion of Japan's aircraft 
industry for the purpose of dominating and controlling 
the world are to say the least ridiculously low. It 
states "The undisputed statistics show that from 1935 
to 1941 army aircraft bodies increased from 349 to 
3,787, navy aircraft bodies from 408 to 2,080, and 
total militery aircraft from 584 to 1,654.""" Feed 
29. 


a. Ey. 2778-4, T. 25002, 25004. 
b. F-19, 20. 


30. 


a. T. 8380, 8381. 
b. F-21. 


almost equal to the ¥467,000,000 for tho eight yoars 
a 
from 1928 to 1936. 


31. 
a. T. 2542% ~- 25428. 


32. The financial policy of Japan. its plans 
for increasing tayation, inflation of currency and 
high prices was explained to the Houte of Representa- 
tives by FAKUSAUCHI on January 21, 1937. He pointed 
out that prices had increased 32% since 1931 while 


Wager increased only 15% and that if prices went 


bigber the life of the people in Japan would be menaced. 


8. 
Pe deplored the precedente of Russia and Germany. 


^n the same day !inister of State BABA pointed out 
that the goverment had revised its decree based on 
the Foreign Exchange act in view of the increase in 


speculative importations and that temporary emergency 
d, 
measures had been taken. 


33. Thet national economic selfishness is 
a curse was recognized on February 15, 1937 when "r. 
YUKI discussed the development of foreign trade. He 
polrted out the necessity of a prudent policy with 


Tegard to eychange rates and that international 


economy was being frustrated by the ideology of economic 


nationalism. He claimed it would alleviate the situa- 


tion of international relation: and contribute to 


world peace to break the deadlock of international 
s. 


ecanomy. One week later, he also introduced the 


pe Concerning Export Control Tax Law, at which time 


2. bE Px 27997 TOOT; 005" - 250007 Sm L 
4. Bb. EX. 2780 


EE -A, T. 25,008 - 25.009. 
À. a. =x. 2780-8; T. 26,009 - 25'011. 


‘| ¥55,000,000, of which the government's subsidy was 
only Y11,0C0,0C0. The second and third plans in 1935 
and 1936 were on a smaller scale. their combined 
result being the scrapping of 100,000 gross tons and 
the construction of only 17 vessels of about 100,000 
gross tons. The three plans resulted in the scrapping 
of 500,000 gror: tons and ne construction of 48 new 
ships of 300,000 gross tons. The cost of these 
three improvement plans to the government amounted to 
only $4,000,000, which we submit i! a mere drop in the 
bucket for any country accused of developing a ship- 
ping program for the purpose of engaging in aggressive 
rar. 

35. The report further shows that a further 
plan cawe into operation in April 1937 for the build- 
ing of passenger and passenger cargo liners. Befare 
the outbreak of the China Incident the trend of ship- 
building was for the construction of luyury liners for 
deep-sea service, but after the China Incident, Japan's 
policy was reversed from large-sized vessels for deep- 
fea service to small and medium-sized bottoms for 
coastal aa, Je submit that this is a definite 


indication that Japan's shipbuilding industry was not 


34. b. Fx. 2768, T. 24,911, 24,912. 
35. a. ™. 2768, T. 24,912, 24,915 


he stated various countries were taking measures such 
as raising customs duties and limiting imports, and 
that they were "being taken especially against Japan- 
ese exports." As a result he believed it absolute- 
ly necessary to enlarge the export compensation Sat 
by establishing a new import compensation system. $ 

34. In striving to better Japan's civilian 
economy it was neceseary to adopt hand in hand with 
the foregoing mearures a program with respect ta her 
shipping industry, because she was an island nation. 
The Mnited States Department of State reports that 
during the 1920's Japan's shipbuilding industry ontered 
a long period of depression when ship construction 
dropped to 42,000 gross tons in 1927. In 1929 the 
government framed a program for the azsistancecof ship- 
building in the form of loans on easy terms, but owing 
to the world economic depression which followed, little 
use was made of this facie The report further 
shows that in 1932 the government introduced the first 
three Scrap and Build Plans. The first plan resulted 
in the ecrapping of 94 vessels of approximately 400,000 
gross tons and the building of 31 new vessels of about 


200,000 gross tons. The cost ras approyimately 


33. b. 2y. 2780-C, T. 25,011, 25,012 
34. a. Ex. 2768, T. 24,910 


designed for preparation for the China ar nor for the 
Pacific ar. As an island nation, if ghe had been 
pianning an aggressive war, her first thought would 
have been directed towards adequate deep-sea shipping 
facilities, and in so far as volume is concerned, if 
she had been preparing to conquer the world, it hardly 
seems necessary to wention the infinitesimal number 

of ships Japan built and was building when compared 

to the corbined powerful marine fleets of the United 
States, Great Britain and their allies, “ould she 
ecrap any shipe if she war preparing for war? The 


report further shows that a great majority of the 


ships built were of a very small tonnage. Many of her 
b. 


vessels rere made of wood. 

36. Although the prosecution introduced 
evidence on Japan's marine shipbuilding activities, it 
Probably realized that it had failed to prove a most 
vital point, as its evidence showed that Japan, as an 
island nation, was not Preparing for aggressive war, 
because it had not developed a merchant marine. It 
changed its position and tried to forestall a presen- 
tation of the true facts regarding shipbuilding by 


ttating, when the defense was introducing evidence, 


22 tee 2768, T. 24,915, 24,929 


43,077 


“It 4s not the claim of the prosecution that the control” 
of shipping was for the purposes of min Neverthe- 
less it hos again changed its position pacense it 
dezl: with the subject in its summation. It relies 
on Liebert's testimany. Liebert did not disclose 

tha document from which he obtained the information 
get forth in hif testimony with respect to shipbuild- 
ing. Although the defense tried to obtain all the 
documents from thich Liebert culled out his testimony, 
it did so in Suid “e were, however, able to find 
the document on which Liebert based his shipbuilding 
testimony. It is the United States Department of 
State repart which is summarized ‘ee àn exam- 
ination of that document clearly demonstrates that it 
vas the one from which Liebert got his information, 

as the wording of his testimony is in some instances 
practically identical rith this report, and the con- 
tinuity of both documents are the same. én examine- 
tion af the United States Department of State report 
demonstrates hor inadequately Liebert summarized it. 
It also shows that Liebert presented to tha Tribunel a 
one-sided picture of the shipping industry. He feiled 
to raveal to the G.urt tha number of ships and their 


36. &. T. 24,965. 
b. F. 14. 
c. T. 8305, 24,813, 28,819, 28,820, 28,821 
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Liebert. "ven if the plenned increese to 405,000 
tons hod been accomplished, it vould heva been ridicu- 
lously lor for a country bent on dominating lend“ 
beyond the Pacific. The defense introduced the total 


tonner= of vessel# leunched fron 1934 - 1940. The 


shipbuilding le-s which Japan pessed in 1939 ehor 
e. 


mo planning for eny aggrersive war. “ven in 1941 
there vas 2 woeful leck of sufficient shipping to 
cerry on eny protracted rar. Dacunents written 


Jenuary 1, 1541, substantiate this, 


3&. The "nited States Repartrent of Stete 


report further states "For several months after the 


Outbreak of the Chine Yncident (7 Tuly 1937), it 4: 


true. the Japenese ecanomy remained ostensible on a 


peacetine baris in Practically all ite erpects; vær- 


pa control ressures were edoptadc only «then stretegic 
e 


| Reeds created urgent recuiresents.*" It also pointed 


yy OUt that even before the wer, it was obvious thet Japan 


alona not develop a "var economy“ and at the same tine 


n jtrade in manufectured foods in keeping with her 


wm iPolicies, 
al 39. In support of ite cleim that Japan was 


at 
Brepering economically for wer, the prosecution relias 


D 
a on "xhibit 841 snd 842. Pxhibdit 841 is ar 


e rO E ee Se oe = 
è: $: 2919. 24,932 I8— ex, -27977 T- 25,c03— 


24,890, 24,895 


a Ss Se errr? eee 


favernnent. Ve confined his direct testimony to 
stating only the number of ner ships built. Fis 
testimony vas carefully corded to creste en impression 
thet the nev ships were built entirely by government 
iaa “hereas in truth end in fact, the 
government only rubsidized tha progran to the extent 
of epproximataly one-fifth of the total cort. In 
vier of tha above, it is difficult to understend the 
prosecution's claim thet the defense does not challenge 
Liebert'r testimony with respect to shipbuilding. Š 

It is no vonder that the prosecution adnitted it ras 
on the horns of a dilemna shen the defense produced 
the United Stetee Pepartrent of Stete report, which 

it then edzitted was used by Liebert” 

37. The prosecution alfo stater “the defenre 
fonies that any portion of the increase in shipbuild- 
ing from 402.000 ton” in 1938 to 605,COC tons in 1940 
vas for ver Pinea SE It does not reveal the evi- 
dence supporting such an increase. hpparently the 
prosecution took these figures from a plen which tas 
édopted in 1939 end aseumed that thet amount was 


actually constructed. This plen cas referred to hy 


36. e. T. 8,318, 8,322 32. e. F 16. 


£. T. 24,903 


ne Yor e ve-yerr plan for production of -cr 
materiels of the Yer “ffice deted June 23, 1937. 
“a need not concerp ourselves rith thiz, because 14 
dayr latet upon the sudden outbreak of tre Chine 


Incident, “it died a naturel death" ar testified 
f. 
by OKADA. 


40. Prosecution exhibit No. 842 1a divided plan set forth in Exhibit 842. Tha prosecution asks, 
oto three parts: if these plana were defensive, “againat vhat nation did 
I. Pumnarv of Five-Year Program of Important Japan think it necessary to execute defensiva pratara- 
tion?" The prosecution then answered the question by 
II. Rasume of Policy Relating to Fxecution of ; admitting that OKADA testified that the plan was 
Basential of Five-Year Program of Important Industries. A prompted b” fear of kosadan OKADA pointed out that 
(Trial Draft Pretared by army, dated 10 June 1937.) because manv of Japan's important industries depended 
III. bumsarv of Program for Extansion of ajheavily on the importation of materials from abroad, 
roductive Capacity. (Prerared by Planning Board, gjthe economics of Japan were verv shaky, and as thay 
ated January 1939.) 1u|/were not intependent there was a great tension. Further- 
here ia no evidence that Fart I or Part II were tysore, at that time tha werld divided up into economic 
Poroved be the Cabinet and the prosecution does not 12 [blocs and Japan believed it way necessary at that time 
laim that they, as auch, were adopted. If Parts I and 13| to develop every industry 40 that she could cont{nue 


'Sias a modern state and provide for the welfare of ber 


d 
Le) people. OKADA fully explained that 4avelopmant 


i6 
ny the 09.8.8. of ita industries sas extrerely 


The evidence is, 4 atartlinz. After Russia had completed itu first and 
d the prosecution admita, that Part III of Exhibit aecond five-year plans, Japan believed that the Foviet 
2 was not adopted by the cabinat until Januarv 1939". 5 was about ready to begin a third five-year plan.” The 
herefore, it is quite appareant that this plan was not , [Prosecution has failed to show any evidence that the 
ut into effect and designed for the purpose of prepar- Feason for the adoption of the plan was otherwise than 
tien for the China Incident of 1937. The outbreak of 40. T. 18,318 


F 7. 
ha Incident necessitated the organization of a makeshift r "58,276 


2. 18,274 
lan tn 1938 which had no relation whatsoever to the Ja 


0. F9 


as testified to by OKADA. That plans one and two drafted planning and waging of aggressive war after 1939, 
in 1937 were precared for the purpose of commencement only conclusion is that the plans were for appresi- 
of a war in 1941 would have reoutred clairvoyance on war, fuch reasoning, we submit, iy illo~'cal. 
the part of Japan, conaidering the momentous sorld The prosecution assumes a concluaton, and to surport it, 
events whtch occurred during that pariod of time over assumes other conclusions, upon all of whtch it has the 
many of whtch Japan had absolutely no control. Further- burden of proving the facts, and which burden it fails 
rora, it is d!fficult to understand the: prosecution's to sustain, 
matheratics that a four-vaar plan adopted in 1939 would 42. The Iron ard teel Industrv 8111 of 
be comrlieted in the sama year as a five-year plan i Julv 29, 1937 was prorosed becausa of the dependence 
adonted in 1937 if the latter had been accatted. w yer these ‘ndustries on foreign countries. tr. YOrHIHO i 
41, "e submit that all the evidence points to 1) Stated at tha tima the bill was introduced that self- 

12ja clear conclusion that all the laws pertaining to H arene including the development of further 
13 j economics passed prior to 1937 had no relation to 13 joveraaas marvets for iron and asteel products, was 
M4) ageresstve war, nor to the plans I and II of 1937 14 necessary, 
^3 | which were admittedly naver adopted. Furthermore, the 43. The billa introduced in the Diet in the 

laws passed aftar 1937 had no relation to either Plans latter part of 1927 were primarily designed for salf- 


I o= I1, and certatnlv thosa passed un to 1939 had no sufficiency and many of then were adopted because of 


Even 1f thev were related, the prosecution's argumant “Japanese poods from being imported, come of these laws 
is difficult to follow. It assumes that all the as enacted ware to be abolished one vaar after the China 
Dlans ware for avgresatve coe fe Gaon atates, in Incident terminated. Included were the Bill Concarning 
z a 

substance, that considering all of Japan's conduct prior Adsustment of Foreign “rade of Aurust on 1937; tra 
to 1927, its aggressive action between 1937 and 1939, Gold Production Las-of August 5th, 1937, tha “onporary 
4 b F6 

a A z 2. Fé a; . Fx. 27P1-A, T, 25,013, 25,015 

6 z ; 


Ev. 2782, ^. 25,027 - 25,033 
| » Sx. 2206, My 25,024, 25,038, S 


| 
t 
relation to Flan I!I, which was not adorted until 1939. : maasuras being taken bv foreign countries to prevent | 


Tepporary Capital Funès Adjustment Law of beptamber, 
Cos the Tenporary Measures Concerning Exports and 
Imports of teptesber 10th, 1937; and the Law Providing 
for Fmergency Trading in Rice ef’active December lst, 
1997." UE URA testified that after the China Incident 
Fad broken out the public felt uneasy about the prosvect 
of tanorting cotton. The Government felt tre necessity 
of establishing aynthetic plans and although the 
Planning Board was establiubad in 1937 the Commodities 
Fobilization Plan was very rough and it was not until 
1978 that ft took on definite rane’ 


25,041, 25,044; 
25,053. 
25,091, 25,100 
25,054. 
25,044, 25,045 
25,197, 25,215 


46. These purposes wera y explaine Y 
aTa. Tha devclopoent of water poncr in Japan had 
bcen in a piscencal sort of a nay and it was necessary 
to devclop waterpower on a large scale to avoid waste 
of waterpower. The production of electric powcr in the 
East was large but in the Vest it was scarce, The 
joining of the generating stations in East and Beat 
by power lines did result in economizing on coal and 
the eliminating of the generation of electricity by 
coal. Furthereore the electric power industry had a 
tendcncy to conoentrate around large cities and it 
Was Necessary to devise sowe mcans to send power into 
the agricultural districts. In addition it would be 
Possible to send electrical power to large scale 
industries and for lower cost. It also seems unnéces- 
sary to point out that the bill for state control of 
Clectric power had been adopted prior to the approval 
in January 1939 of Plan ur and could under no cir- 
cumstances be considercd as carrying out the latter 
Plan. It is quito npparent, because of the abscnca 
of any date of publication of the figurca quotcd by 
Lienne and of the absence of any date on the graph 
he Sebai CEEA thet theae figures and charta werc 
46. a. Ex. 842 


b. T, 8282, Licbert's Affa, p. 6. 
Ex. 84 


“44, The prosccution undcr tht heeding of 
Expansion of E-r Industries first acntions the forms- 
tion of Jepan's Eltctric Gencration and Transmission 
Corpany, citing Licdcrt's EET Liebcrt docs 
not disclosc the source af his conclusion to thc cf- 
fect that thia conmny had as onc of its objcetivca 
the increasc of “cpanese clcetric powcr resources and 
dcvclopecnt to mcct military rcqulrcocnts, On numer- 


ous occasions the Tribunol hos statcd the Licbert's 


ofinions and conclusions would be disregarded. The 


dcfcmsc were not permitted to cxaminc OWATA on this 
b 


conclusion for thc nbovo reasons, Yct the prosccution 
uscs Licbcrt's opinions in its summation. 

45. The reason for the edoption of the Bill 
for Statc Control of Electric Pwer was cxglaincd ta 
Che Dict on January 26th, 1938. It was pointcd out by 
NAGAI that cleetricity was not only indispcnsable to 
Mational lifc for lighting and hcatin: purposes but 
Also played 2 pert as entive pocr for all industries 
axd to provide against war as wcll as for peaccful 


a 
Purposcs, 


£4, 
a. F 10, 
b. T. 18,255, 18,256 


n. Ex. 2792-4, T. 25,055, 25,958 


drawn undcr Licbert's dircetion -nd thi classification 
of baste var industries ond wer supportcd industrics 
is his personel classifiention. If these rere figuras 
an? charts of the ministry of Concerca and Industry 
it novherc aizears on that datc they tere published 
or prcparcd. thus b sed on Licbert's oun classifica- 
tions of whit is a besic ver or wer supported indus- 
try he and the prosccution asaed the Tribunal to draw 
conclusions thet the large increase of electric porer 
Yas consuazd by var and \1r-suppo:ted industries and 
that there ves mo change in consumption by civilian 
companies, utilities, and civilian uscs. In tha «b- 
scnco of any evidence as to rhat constituted bzsic 
vor and var industrice it is subritted that Licbert's 
tcsticony ond conclusions ore valueless. In other 
tarda, we submit neither his iren nor the mart 
are original documcnts but preparéd at his sugzcstion. 
47, The prosecution also relics on the 
€conopic opinions of news rcportcr uoette regarding 
Chinas He was persitted to give his opinions cnd 
Conclusions on econonic matters over duc rnd tinely 
ea In all fairness, considcring the rc- 
atrictions placed on defcnsc vitnesscs against 
46. d. T. 3281, Liebert's aff. p. 6 


t. Ex. 843, 
47. a. E 87, b. T. 3,866. 


exprcasing opinions, 211 of Goettc's opinions eng 
conclusions should be disregordcd. 

48. In diacussinz the scchine ool Industry 
and the Precision Bearin: Industry the prosccution 
tcrely cites Plan 3 of January 1939, and concludes 
that Japan iuported enoroous auantitics of crchire 
tools basing this csscrtion on Liebert's dubious 
charts and fiaascact Licbcrt's asscrtion thet be- 
tuccn 1937 ond 1940 tnc army purchascd approxictely 
22} million dollars rorth of rechinc tools is un- 
E a A uith respect to his chart it is intcr- 
«stini, to note that although hc quotcs figures shaving 
Production import and cxport, his graph foils to 
portray the cxpurts. Here cgain the ministry of 
Com .cree and Industry ond machine Tool Associction 
figures are undated and apparently were prepored 
fron figurcs supplied by Liebert, the sourec of which 
1s unknown. For thc sone rcason the chart and figurcs 
with respect to the Precision bearing Industry shoulda 
alau he dfarcenvacd™ The rooson for the dcvclopment 
of the “achine Tool Industry Dcpartocnt in Japan ros 


well expressed then the bill vas introduccd in the 


å 
Diet on March 10, 1938. It was cxplaincd that the 


So ao Eh c. T. 8,357 
b. T. 8,356 d. Ex. 2793, T. 25,063-25,065 


MARSHAL OF THE COURT: Thc Intcrnetionrl 
Militcry Iribuncl for thc Frr Exst is now resuncc. 

THE PRESIDENT: It íis ncecssrry thet the 
guxctions should be served >n thc Juec pees two or threc 
ézys before thcy rre rc:č beecuse in onz crse they. 
mst be trinslstcd. I understené thcre is samc delry 
in arving the suirstion sbout to bc reac or to be 
tetè cfter youre, Mr. Lopcn. 

ir. Loihi: 

1A. LOGAN: I shell continue on pig: 41, 
porigrcph 49. 

49. On Horch 17th, 1938 Princc KONOYE snoke 
on the intro¢uction of the N-tions1] Mobiliz: tion 
pun. It finclly becenc rw in Ney 1938 which w-s 
tun tonths rftcr the Chine Incident hrd comncnece. On 
Fobru:ry 24, 1938, Mr. SAITO spoke in the Diet on the 
meccssity for the ccoption of : nctionrl] Goncrel Hobil- 

artian Pill. ` e pointed out th:t the Chine Incičcnt 
"hid cssuncé s.rious proportions beyond our innginrtion, 
thit Jeern's policy of non-. xp:nsion cnd actticaucnt on 
the spot were inesprble of fulfill:xnt. He wes unrble 
to forcteLi the futurc of the Inciccnt but felt it 
sicht be oo cxtre.cly long wy off. He cnphrsizcd 

tht the Inciécnt ws proving to bc the souret of cll 


(49, a. tx. 2794, T. 25069, 25071. 


industry ad only recently becn dacveloped ond there 


werc diffieultics froc the point of nonufacturing 


ability ond techniques. The capacity for the nanu- 


focturc of rachinc tools wos ecnscauently inferior 


to those of forcigr goods ce. in the past Jepen head 


to depend on isport of rmechine tools and it tos 


thouyht proper th=t the eanageucnt of the industry be 
placed on r retional foundation. 
THE PRESIDENT: Well, you have reochcd the 


nd of a lengthy perograph. e uill rccess for 


fifteen ninutcs. 
(Mhcreupon, at 1045, a recess TAs 


takcn until 1100, after uhich the procced- 


ings vors rcsuicd BB follows!) 


troubles, thot Jrocn's future wes bcact by gr:ct cif- 
ficultics etné thet her nrtionc 1 cefense shorid be 
strengthencc by crforeing r eertrin ¢cgrce of cortrol 
over personrel, resources red artcri:is. Prinec KONOYE 
flso pointi out thrt the bill ws nceessory to reolen- 
ish munitions of wer inè to rem.cr smooth cll nrtion l 
cetivitics nceess-ry for the prosceution of wer. The 
maehrnics of the bill wra to encblc the govcernncent to 
tike such cnerecney Tirsurcs consonint with the ceturl 
Ccaines of the situ: tion. Hc pointcd out th:t ‘t thit 
tine therc w:s in cxistcnec the Kunitions Ircustry 
Nobiliz: tion Lew of 1918. But the lcw wes nat :cequitc 
in its scope ‘ne beecuse of thc Chine Incicent the bill 
wes offcree to suppluscnt the ccficicneics of th:t lw. 
He stetce, "The contents of this bill crc, on the whole, 
brs:¢ on arttuers provicrd for in th Munitions Industry 
Kohilizction Liw rnc in the various provisioncl ltws 
rel: tive ta the Chinr Theicent ae? Thc £111 canti ins 
spici: l provisions for tnc creation of z Delibcratian 
Council. "ith respcet to this litt.r crovision the 
Unitcd Strtcs Deocrtrcnt of Stetc rcvortce tht the 
Provisinns of the bill in actting up £ c wneil nullificé 
its nilitery function scying "Howcvcr th. cceisisn ta 


Sct up ¢ Netioncl Mobilizction Council of fifty sunib rs 


why pl:n III wrs sdopted in Jrnurry 1939 wea to cacire 


: eIrne 1 = 
ullify its cffcetivencsa cs ¢ weapon of the iiliti ry torconar b: Irncedidevelopnentiotitheieountiry a RDaus 


d. z 
ajo th: struggle for nitinnclizeg industrica." the tries. Due to the Chins Incident the rlloc:tinn of 
wrteri:ls for the expsnsian of tha c.ocity productive 
r. 
potentirl wrs not esrried out cs exnected. 


3 nite St:tcs rcport clao quoteë r levcing Jcroncse 


ajutlic' tion which strtc¢, "On the whole cvcn in 1940- 


l. The prosecution hrs co-mented on the 
3)941 Japrn's cconcay wia finrnccd iná oper: ted hy 3 


eatcblishnent of the Hervy Industries in Jivrn, as ax- 
gpriv tc cntcrorise which dispoasce of rrafits rne civi- z y 


pleined in tha United &t.tas Iemrtrent of St:te report, 
9(.nés with rrl:tively slight governncnt intcrfcrince. 


the re:son for this wre th:t if Chine :nd other n: ti`na 
Mecntrol in the scnsc of couprchcnsive st:tc plens in- 


1 Í should becone industrislized it w'a prob ble th:t light 
1 pee om incustrics wis still in bryonic fora. 


u industries world be est: blished first, thereby reducing 
har mttar of fect, 2s tistifice to by UEMURA, Jrern 


Jcpin's exports rnd th.t Jrpenese industricl reorgrn- 
ss beei re in erepor:tion for mtirnr] nobiliz: tion 


dzstion in f¢vor of heivy industries shm ld be cœ rried 
tni rc with other n tians. In crrfting the Nrtion- 


out cs the only nerns of enrbling Jrern to continue /s 
Vobiliz: tian Lrw he strtce tht rcfercnec wes wee 


Es 
tn industrisl nitian. The Bill for'Light Ket=1s 
Gr. t Pritcin's Uniforn Nrtione:l Defense Lew of 


Menufreturing Industries such :s a@lusinio ind me gnesiuo 
arlé War I snd subscqucnt legislation such rs the Itrly 


w: 8 introduced on Krrch 17th, 1939. The re:son for its 
tne Cxrcchoslow kis Mition:1 dobilizgstion Lew rne the 


necessity wa for n:tiontl defense, donestic de-cnd, 
nitce Strtes E: tiantl Nobilizetion Bill Nuober 5539 


A export: tion in verce tice -nd the securing of : bs. l-nca 
introduece in Cenrresa in 1935 rnc thin undcr econsiccr- b. 


f. of suprly ind dencnd :s vell as just rnd f:ir prices. 
7tion of th D-ocr “nuse, 


52, In discussing production of light cnd 
SG. as cxplcince by the witmss UEMURA, who 


non-ferrous netils the prosecution contents itself with 
ePoss-cxrcincd by the prosceutinn, the rczson 


the st: tenent of plinned incre-ses «nc fn rssertion tht 


Fx. 2768, 7. 25099 

Ex. 2768, T. 25100 (50. r. T. 25209) 

Ex. 2802, T. 25210, 27215) (51. 2. T. 25091, 25100 
h 


27954., T. 25073. 25075) 


the plrnned incrazses wera not rerlized. Apparently is no evidence ts to the excet source of his figures. 


ù, irsnorins it, it id Li i tiz - 
a sores ebert's testicony vn Liebert's testicony curports to set forth trbles shou- 


inpertent. T i e, 
aiconouiidinkihiajiniviswor Liabartia ing pročvetion nů ioports of iron ore; production 


zdnission -erinin Gi f. 
a acai ta: GRE (AS CA eT UE rnd inoorts of pig iron; production ¿nà isiports of 


frets rnd ft ow om E : E: 
Sur eam uinrenpactstonr: UCVEGHD BECE steel scrip; ind steel production rnd inporta for 


the J_p: G z r z d, 
r] pi nese Governzent, control cssocirtions, trade the years 1526-1941. The -uthenticity of these 


atrtiatics of the United Strtes Governnent, publicctions figures rnd their excct sovrce is not disclosed by 


of the Cnited Strtes Governnent, :nd ather sources, it 


© 8 “~ Ava v n 


Liebert ind nursucnt to tha Tribuncl's ruling, te 


t be ‘ssused th 
ms as h-t the figures Liebert chose were zssune they will be disregrrded, Even if they cre not 


Gesigned to fit the i E 
£ aO dps aineihe e AE OA disregerded, cn inprrticl revies of then denonstrctes 
his conclusiors rre not relicble. 


= 
- 


tht the increrse urs norn:1 :nå not excessive, For 
53. In suprort of its claim th:t the iron 


exrcple, Licbert rdoitted th-t his figures for steel 


cnd stel indust r 0 
3 5 COA BD E E CEB Aa t production rnd icport ca shown on prosecution exhibit 


prosecution relies on Liebert's conclusions unsupported 845 were preprred by dreftacen cnd erployees of Eeonsaic 
by fects. Here we find Liebert orking such stitenent und Scientific Section of BCLP on the brais of infornt- 
i 


fs "Lnor=ous qucntities of scrrp iron were inported. . tion rupplied by Liebert z He further rd@itted thit 


MARU ONE RH RY iny kf Abn elena, A SCRE ESET ROEA gur See OS ho hid conferences with virious issoci: tions fnd co pn ra 


Piring the yerrs 1938 and 1941 for such ites cs steel, 


z their figures with other d:t: fro, the United Stites 
apecizl steel, steel ingots, pig iron, iron ore; but 


cnd Jcpon. Yet we find on the chert subritted, er- 


Pane Serene A ane Emdenotyeecuch hibit 845, the notction, Source: Ministry of Comerce 


1 = . 
here: ses Ha sets forth subsidies supnosed to be “nd Industry, ind it is undrted. Thus it davelous th-t 


‘ . x 
C enanat eyon com sr ceCig eine Uae li: phere the figuras represented in the grrph did not «holly 
T. (53. e. 7. 8329-8330 
z: 8 


oseedk was 


UNN XðBESEESRRCOGTGE 


w 
a 


& 


oxepeneee dG 


coie frou the 4iniatry of Co =:erce tnd Industry but 

they cre č conglorer:tion of figures fro= vi rious source 
in :11 of which sre entitled to :bsolutely no weight. 

54. The fitness YOSHINO teatified to the 

brckgrovnd of the industry fror 186€ te 1930. ` prosecu 
sion' s contention th-t sADACHI's testi:ony wca given 
without referring to cny af the nisns ¢nd is therefore 
welueless is to a:y the lecst naive. dis testinony wis 
based on frets ond figures nd d: ted chéorts found in 


woriovs governnentrl deprrtents. In fret, there rre 


12 ¢h:rts ‘7 evidence which vere rttiched to his 


ffi. vit. Laprrentiy the prosecution ¢cce ted 

these f.cts rnd figures beccuse they refused to cross- 
ex7 Jine hiz. 4n czrcinttion of ADLCHI'a testimony rnd 
tice c'urta rttcched to his cffidrvit devonstrrte the 
f:lliciousness of prosecution's srgucent thct the Iran 
tré@ Steel Industry of Jrpsn woe gerred for rggressive 
er. Chert 1 shora the :zrket prices of bra ind 

pl: tes. Chrt 2 shwa the steel consu ption per crpitr 
Fer nnu: of the vorious countries, shoring thet Jenin's 
ccr.su: ption in 1931 equelled rbout ene-seventh of the 
United Strtes of A-eric:. Chirt 3 shovas how Jeren fron 
the yerrs 1530-1940 wes well b-ck of Austr: lis, Ger. ny, 


(54. c. T. 18211-18213 
b. Ex. 2775, T. 24979, 24994) 


cntinueusly fra: 1932 - 1939. Tnis belics »l:ns for 
arressive wrs. Chirt 11, she.ing the consurption of 
inished stecl, shows tht it rese sterdily to neet 
roacotion of civilirn life in Jzprn ind then hrd r 
anency during the period 193¢ - 1941 to descend. 
thrret 12 snows the plinned consu=otion of finished steel 
or ailit:ry «nd civilicn uscs. The ertr contrined 
W. this chrt wra preacnted in 1945 to the United 
t: tas Eo bing Survey by the Iran rnd Steel Control 
“sapeiction but urs originzlly :xde by the governifcnt. 
a t there tts no @esirn for tg ressive wer insofcr ~a 
onsuiption of finished steel is concerneé is shawn by 
s chrt in th:t it wea plenned tht civilisn consunn- 
tion fir exceed* oilitrry conau=ction. 

55. The necessity for the govcrnucnt's rction 
wtth respect to iron rnd steel ws fully expl: ined by 
UACHI1. J:prn «ws zentced by the focort of iron ind 
steel fron foreign countries rnd of the two hundred 
=nufscturers during the first “orld “rr onc hundred 
In 1932 to 1940 the 


rd fifty sent into bonkruptcy. 
inerersed production vovenent in Jrarn urs no differcnt 


thin in sll countries :fter orld Fir I. He cited 


fipurea to austrin this contcntion. .s collrterrt 


(55. =. 1. 24082. 24983 
b. T. 24984) 


ë S uU N Bol Goe 


United St tes, Russiz, in ingot production rnd th:t 
only Enzl:nd produced less th:n Jeorn. Chrrt 4 shnis 
the effcct of the revision of trriffa on Jznin's in- 
ports. Ch.rt 5 shows the incre-sed protuction of pig 
iran which it ia submitted wes £ noru:) incre! sa un- 
relitcé to cny desic¢ns for cggreasive wrr but «a testi- 
Ticd ta by ADACHI, sone of this production ws nocessrry 
for the n1litr ry becruse of the Chine Incident. Chrt 6 
shows the nroduction of finished stcel which showed 

i Gecline -fter 1938. Chirt 7? shows the inort of 

iron ore which showed « shzrp decre:se fro: 1936 - - 
1938 ond increi se there: fter to 1941 when it :gsin 
dropped. The increase for the ye.ra 1934 - 1941, it is 
subiitted, were not excessive beccuse of the Chinr 
Incident. Chrt 8 shora the izport of finished steel 
tnd thrt except in the ye r 1937 the isrort of ateel 

i teri-l cccreracd fron 1932 - 1942 with « s:u21 incrers 
in 1939. Ch rt 9 shows the rercent: ge of incre-se of 
cxoort of finished steel risine shrroly fron 1932 - 
1936 with : decre: se vntil 1938 when the cxrort of 
finished stoel incre:sed giin :nd decre: sed : cr in 
*{ter 1939. The decrezse in 1937 - 1938 of 410,0c0 

tona ws due to the Chin. Affeir. Chort 10, shovirg 

the exvort of m chinea which means the export of trzns- 


—foried stecl ncteriz1, urs cxtrezely iz rge snd incre: sed 


security for the icrort of riw o:tericla Jopon wes 
forecd to inereise the cingunt of her exvorted steel snd 
mchincry. Plens which were mide by the i:inistry of 
Coerce «nd Industry in 1934 were :wde solely fro.: the 


è. 
atcndpaint of ceono::y. 


ind in endetvoring to solve 
the problec the szount for allitcry rnd ncwrl dencnds 
ws eatiz ted tt less then 10% of tha ghole ohich crleu 
lation ws based unon the s/ae den:nda of the rmy «nd 
Nrvy fron 1294 to 1930. The plin wea expected to cone 
to ¿n end in 1938. Production of stcel :tterisls 
rerchad ita peck in 1938 £ yerr efter t^c outbrerk of 
the Chine Incident snd there;fter decrc: aeddcapite the 
Incident. Consutption fro: 1932 to 1942 recckcd its 
pik in 1939 rnd decrecacd theresftcr. Inporta reccned 


their pesk in 1939. The whole plen of the Ministry 
of Comorce cnd Industry wes civil ccono.y ind ALACHI 
knew of no plin for pronoting wr. Tha lirge production 
ws plrnned out of necessity since Jepen wea turning 
frou : ferning country to :n industrisl country <3 ¢ 
counter-icrsure to the incratse in populction tnd ws 

2 contribution to the elevi tion of Jspenose econoiic 


life. 


(55. c. T. 24986 
~—__4. T. 24989) _ 
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56. The production of steol matarial de- 
creased with the development of the China Incident. 
It tea gredtly affected by the prohibition of the 
import of scrap iron in 1940. The emount of iron 
ore in Japan greatly decreased. Consumption cf pig 
iron increased progressively from 1935 to 1941. Con- 
sumption of scrap iron increased progressively to 1939 
when it commenced decreasing. The Army and Navy re- 
quirements increased after the start of the China Inci- 
dent which was only natural for a country at war. And 
the supply for tha pecole in 1941 waa reduced to the 
degrea of about 1921. 2 The orosecution apparently ac- 
cepted ADACHI's testimony in tote as it failed to 
cross-examine hia. 

57. The prosecution also failed to cross- 
examine the witnass LaSUMI who testified pf the govern- 
aent's efforts for many yeors to obtain sufficient food 


acd hom a food shortage - perticularly rice - existed 


in 1939 because of the continued dry wecther in Japin 


and Korea. He related the efforts of tha govornment to 

aočerate the condition of 1939 anc 1940 by fixing the 

Price but increased consumption in Koroa resulted in 
Qa 


EN extreme shortage of food in Jepan proper, 


(56. a. T. 24991 
b. T. 24994) 


“Å572, a, T. 25050-52) 


doveloped cnd thct there was c leck cf netural re- 
sources. It gece pointcd out that the damend for in- 
ereased production wos necessery after the outbreak 

of the Chirca Incident. The prosecution argument rith 
respect to tha Jenznese chemical industry is based on 
tuo assueptions: (1) That the chemical industry plays 
en important pert in the ranufccture of explosives and 
war pateriels, and (2) That the chemicel industries 
uncerwert tremendous exprnsion during the yeors imne- 
diately preceding 1941. Wo cdmit that the chemical 
industry docs play a certein part in the menufecturing 
of explosivos and war nateriels but submit that thcre 
ia no evidence in the cese thet the chemical industry 
ace developed for tha purpose of preparing for wor, nor 
ia there any competent evidonce thet the grarter pert 
of it was similerly dewoloped. It is well known that 
the chemicz:] industry plens en extremoly inportant 
part in norms) civilien accnony. Wo urge the Tribunal 
to ignore the figures, conclusions, cnd opinions sub- 
Eitted by Licbert on Jepan's chonicol industry end dce- 
Fslopecnt. Admittedly, he is not en cconomist, end 
OE cross-cxcminetion he stated he exomined hundreds of 
dccunerts, disregerding those which in his opinion he 


fonaidored inaccurete end ho medc a avlection of orly 


58. On March llth, }$49 the bill for Coal 
Supply Law was introduced in the Houso of Representan- 
aa It wes expleined that beceuse of the insuf- 
ficient supply all fields of Japenese national life 
were menaced and thtt Jepan did not hove sufficient 
coal to supply power plants ond other industries. Tha 
object wes to increase the output anc develop new mines. 
The quality of the coal produced in Japen wos not of 
high grande. 

59. ‘he prosecution contents iteelf with 
stoting in conclusion thet the only object of the con- 
trel and increase of cool “must necosarrily hnve bcen 
the assistance of wor industries.“ This in utter dis- 
Tegerd of the fect thet it odmita that Japon relied 
upon the importation of coking coel which is nocossary 
in industrial plonts. Locking evidence thet the Jepan- 
€s@ normal oconomy did not require the mecsures adonted, 
the prosacution itself concludes that the bills releting 
to the coal industry were not reesonoble from tha 
Point of view of self-defanse. 

60. It wes not until Morch 15, 1940 thet 
the bill relating to synthetic chemicnol industries 
Fas: introduced in the pia It wes stated at thot 


tine that these enterprises had only been rucently 


ghov. A request “as mode while he w:s cn the stend 
on October 22, 1946 as tc the source of his figures 
with respect to tha chemicel industrics ond the defense 
wos never cdvised, as its requcst wes porricd by the 
aee CA In other words, it is quite appcrent 
thet Liebert started aut to shor thet Janen wrs preper- 
ing for eggressiva rar cnd only accepted end presanted 
to this Tribunel figures which he solected and which 
he thought showed this cnd he disregarded cthers. Such 
an eémission by the prosecution's chief cconomy witness 
makes it imperetive thet his testimony be disregarded. 
The Tribunal indiceted thet on tho sumortion under such 
Circumstances a request that his figures ba disregarded 
would be entertainad, Evon if Liebert's figures wore 
truo with reapect to the chemicel industry, they denon- 
atrate a normal growth of e newly developed industry. 
61. Vieucd from a finòneicl standpeint, it is 
impossible to errive at n conclusion thrt Jepen over 
Preperad for cggressivo wer. The first turning point 
of Jepan's financiel polic” cccurred after the outbrack 
of tha Manchuricn Incident nnd this chango hed to be 
mada to mect tha emergency eendit ions E Hor oporations 
had to be net by public borrctviing. Tho seeane turning 


(60. b. T. 8797 
A ce T. 8395) 


cint in Jancn's finencirl policy bigen vith the Fcb- Flussion, hethcrlends, United Statos ond British cíl 


rucry 26, 1936 Incident. Thc third turning print began lcmpanics, nnd tha bill wes besed on the exemple of 


efter the commencement of the Chino Affair which in- rench legislation. The casts fer inecronsing the sup- 


wolved an increesa of texes cnd further public torrowing. ly to six montha were borne by the government. If 


The fourth turning point occurred in Jenucry 1938. here had been any military purposes in connection with 


From = finrncicl stendpcint, it is quite opporent that e}he bill the costs would hevo been cherged to dray enc 


mene of these mesures show any plens or preperctions ajevy expenditures. 


fcr iritietion of cny eggressive vars. 63. The Synthetic 011 Industry Bill end the 


62. The purpuse cf tha Petroleum Ccntroi Bill 9 }mpericl Fuel Levelonment Ccnprny Bill more introduced 


which ens introduced in the Dict en Merch 4, 1536 wns rn July 29, 1937. It ws stated that Japen ws very 


exploincd by kr. MATSUMOTO es teing necossory duc to cor in oil rescurces, thet large sums of money wera 
the then present situetion of the oil refining industry 
in Tepe Ke recognized thet Jepan hod te relv on ng. Self-sufficicncy wee sot furth os tho object cf 

hose bits; OKALA testificd that Jopcn wes conpletely 


cing spent by Japen end thc demand for oil was increas- 


fcreign countries for mecre then half of her supnly of 


benzine and crude pétrcleum and thet it therefore became ecking in stcrage of oil until the cutbrack cf tha 


cccessary to regulate imports anc csateblisn ccatrol of hine Incident. After it commenced Americen crudo oil 


tre industry. Kewhore in his speech doas it epnerr ‘ts bought one e minimum of eviation cil wes sceurcd 


thot the purpose cf the bill wes otherwise then cs ig fcr the Army. This wes the first occesion ef the aroy's 


atsted. This lnw wes descrited by the witness YCSHIFO x Ptoroge of ofl. At thet tine Jepen, es 2 whele, wee 


fs teing cnceted to insurc è six months! supply of oil ai }focfully lacking in cil cnd the emount obtcined rrs 


end there was no resson given thit it wes for military R Farcly sufficient to antisfy the nccds ef the army's 


Furpeses, On the contrery, it vas for the use of doms- Fir pover for a yeer, even if civilion oil "as odded 
tic industries. It rlsc erentcd competition between a thrt cf the army. 
a 
62. b. T. 18215-17) 
t63. 2, Ex. 2781-A, T. 25013 
T. 24855-6] 


| (E1. t. Ex. 2769, T. 24936) 


| (62. c. Ex. 2779-4, T. 24953-25008) 


64. Thc presceuticn refers te the plrnned 65. The iscrussion thet -4il urs ruguiruc 


inecase cf the Petroleum Industry which it adnits in Jroen anloly for tho usu of tha crey -n? nevy ura 


fas net adcpted until 1939. Its argument th:t the fiasioote’ by the testineny of Er. 01D ZaKI whau thu 
ce. 


laws which ware pesscd in 1934 ond 1935 fer the purprese arnaccution filid ta eross-oxcrinu, ilu tostificc 


of cerrying cut the plen of 1939 is cf course untcncbla. that in 1937 the crny cn? navy consunac 38,00 


It 2lso comeents on the fact thot c rationing system 
was effcctueted te curteil civilien end govornment usc 
of oil in Moreh 1938. In view cf the fect thet hos- 
tilitics with China were in progress ct thet timo thia 
curtcilment vos not unususl, As e mettcr cf fact, 


Fetioning was practiced by cther countries cvyen before 


they get into the wer, 


kilolitres of Ji. sul oil vhil. thu civilian consum- 
tien wos 1,260,000 “ilolitres nč that this srojortion 
eontinuet finn thst tim up until tho outoreck of the 
Peeific ar, Civilian consumption in 1941 ecs 
1,066,150 kilolitrus. This croz in civilicn com- 
simption u:s 2lso cecountuc for by the Crop in impar- 
tition fror 1,346,00C kilolitrus in 1940 to 
465,000 kilalitres in 1941 Luccuse of thy urb-rzoes. 
ith rosnuct to fuul oil hw FZointuc nut that thu voluru 
of naval consumption incrucsuc efter 1931. This wes 
cuo to thu fact that corl >urninz bellura on vuasuls 
nuru pFacually chenzuc to fuul ail burninz bollurs. 
Thu enmunl ecnsurmmtion of fuel nail in 1941 urs 
1,367,360 kilos, 

66. It is interesting to natu thet 21theugh 
Liuburt frocly exprusscd opininna cn? ecnclusionsa 
‘ith rcaquct to reny in‘ustriva bu voluntcrily atatuc 
nn Cirect oxcrinction thet there wea tremeuncous 
atockailiny of resurve nil fer sico purpose oF 


65. 2. Ex. 2782, T. 25020. 


othr, BE. thus rufus...’ to tustify th: 


ura for wr purroses, llu wall kno of th. lergu 


eivilisn dizens for 011 in Japan. In viuu of tho 
prosucutinn charzo thet Jazon nas undisvoring to 
focinets thu vorl¢c, ít ia inturcating to notu thot 
Jenan ĉi net hevu sufficiunt oil ta lzst rors than 
z yucr em c b-lf ca tustificd tu by rony titnassus 
fer thu dofonsu. Curtzinly th:t is not £ lergu 
aupply for z ccuntry cherguc ith uncuavoring to 
Coninstu thu narié. YOSHINO nointuc nut that povurn- 
Cent subsicius an? wncourarurunt of arcanucting for 
oil Cuzesita an th. part of Joren 22tus ho~ <s for os 
1900. ` 

67. Uncer thu cention of -bilization of 
Jo72y's Ecay for Yer thu srosucution in brosi ent 
Swcupint terns conelucus thet th. v-rious lros enc 
tilla which are tossed very 211 cusigned to cerry 
out sor: anrrcasive nate eae It ruluctantly crits 
thet ncotinn-ligation hac bugun sanu yucrg arinr ta 
1937 Mut f21la ta caplrin why it cous nut cnnelucy 
thet thy n-tioniligzstion prior te 1936 nes uithur 
for or net for ths surgesus of zp qussivu user, Tho 
recson is obvious, It zrbitrorily suizuc unnan HIROTA! 


66. o. T. rae b. T. 283124, 
67. 2. F 21-7? 31. 


fis arrire 


autster’ing veenarnic exp.rts in Jre 
wes Usll Cocumentuc cn? iliustretec by charts. 
411 uchovug th. prosveutinn to count that ita tusti- 
rany uta net ch-llengec. It is subnitte. thet the 
“rasccutinn has frile¢ tn sustzin its Surccn of 
preef thet Jeccn's oconory urs getruc for wor. 
sutstentiatu its thoory that Japen cennonicslly 
planned for th. Pseific cr, a usr tiru pop telk 
remrta! ta hivo boun neče by SATO is hunvily ruliud 
ren by the “resucution, This telk ct best wos “uru 
propezenda cm! thu ficuras use” in thy tress ruport 
b-ve nat “un enrroborrtet by thu crosucution, 
viously thu spucch uzs siven far hocu consuription. 

68. It ia simificsnt thet tho srosucutian 
bas net saun fit to ruminc this Tribunsl that its 
anly cennonic vitnuss, ccrittodly not en umurt ant 
nat remardad ss such hy tho Tribuncl, finclly ac- 
ritta on ernss-ux-cinstinn that his firures shoud 
ne arent tee, af cny metericls for wer on Ducortur 7, 
1941, i exeutt ofl, and oven ca to of] be stated it 
ucts far smu purpesu or oticr. 

ECOKO; IC. BLOCK DE AGAINST JAPJH. 

69. This Trivunsl] hes st-tuc the lnu ta bu 
68. a. T. 8784, 


statenunt of Aucust 7, 1936, sn! without ny 

fact or reesan css that 211 legislstion therosfter 
was ~urausnt to HM@OT2's policius. In reviuwing tha 
leva ani scts ef the govurnnunt it attachuos to thase 
leus ent actions ststcrunts unsuzrorteuc by tha trans- 
erimt, vzest in soru instances it ecorts Lidurt!s 
eonclusions cnt acinions that thu lews noru ¢cuosimnee ta 
further ezzrussion. aftar ruviowing Linoburt's tasti- 
tony it stetus: “Noho of th. frets conteina in thu 
tustinony just ruvi uc? hoa buun ch=llonged by the 
Cofunac, àll of thu cufensy uitnessos vithor ceou- 


aletuly ignnruc thun or silently or anly conittec 
ave 


theo.” ` Thia is sn zocginz stot.cunt in visa of thu 
Cufcnau uvicunce just reviews’. Furthurnoru, when ono 
consicurs thu vest onount of ccnnoric uvicency uhich 
nes offoroc by tho dufensu sm! tn vhich the prosucu- 
tion's ot juctions were succussfully sustcinoc the 
inferences cru irrusiatiblu that tho srosccutian's 
contention with russect to veanenic Cuvelopnent in 
Japan is so stcky onc unfeuntec thet it feucht 
virornusly to xruvent tha cvicuneu from coing to Lish! 
Pe tavo in rind osrticulsrly but not exclusively 
dufsngsa docunnt 1762 which ues the testiceny of 
ISHIBASHI, Tengan, who ig nurhzns one of the nost 

67. n. F-29. 


"Wo ore sll clurr thet you cenit justify cn zttack 
on snothr country beerus- ths other muntry cccicos 


net to tratu vith you unliss perhons that tracu is 


n 
fe 


vitel to your very uzistuncu," Mpilo this Jro- 
nouncocunt cous further than tho stctutnt of Seercetcry 
Kollog thet en oebnonic blocke'u is on ect of wer, the 
evidence now to hu roviuvs.’ comes cithin th: Tribunal's 
stcturent of ths.lsu, ont muets th- tust thet the 
embargoes thructunes Jacen's very cxistunce. 

90. Tow cvitonece just reviovo! curls in 
fact with thu vrrious ncotionslistic ocenonic sacsures 
of thy Testorn Pocurs vhich effeetuc Jeren cnt Jenonuse 
roda ruquiring hur ta atont interne] measures ta 
ewurcene thuir effect on Jopcnusu tretu anc comm:rca. 
Va now ngasa on to thy ovicunee showing tho active stuns, 
aneunting in instances ta bolt bulligerency, uncourtekcn 
to choke Janen veonmicclly. Thu vconorie bleckacu 
thrown aroun” Japan hic? such Caroging offuct that 
Jazen was forcut to fight. 

7l. According to Scerutsry of Statu Ruli 
“reral enbsrgecs ancinst Japen emrancu? in 1938. n 
On July 1, 1938, 2s £ result nf < circuler lutter by 
th. United St-tes Denertrunt cf Staty to munufscturcers 


Piat £. T. 20914, 
71. 2. Ex. 2840, T. 25409. 


ant uxportors cf sireraft sn” circreft parts it 
buestu: virtunlly inressibly for J-oinuse firtia to 
irpert any cirzlcncs ant cirplenu nerts of fcoricen 
mate. This ors “ointuc nut in e luttur froo Janeanese 
Awe gssCor HOVINOUCHI to Sverctery of Stxte Hull. He 
-ratustes thet this setinn usa in feurngetion of the 
-pewision nf _rticle 5, Porseresh 3 of the Tronty of 
Corrorce 2p! Meveration butwoun Japan en’ thu Unita? 
Stetes catut Futrucry 21, i. on July 26, 1939 
this truaty uss ebrogetad uffuctive in six months, 
tuesus::, ceenrtins to Sucrotary Hull, "a a thu 
e~r: tion of tha nast-fevoro? netian clause of thu 
trotty was c brr to tho efostion cf rutsliatory 
Peceurus creinst Jeomneso RP Ok 

72. érbosssitor HORINOUCIIT elso corm lainuc 
ta thy Onitod Status Dovertrant of Strto vigorously 
srotestiny; thu ection ef tha Unitcd Stetus in circu- 
l-rizin- voris oemfectururs cn wxportors cis- 
suine thur fren amlyins for licunsus enc subse- 
qunt cctine exten ing ths list of enbsrzouc 2recucts. 
On Decurber 20, 1939 the Unites Etctos Sccret-ry of 
Stats eivised 4cbesarcor Gruv thet thu Unitac Strtus 
did net wish ta -ntr inte nugetistinns for o now 


JI, h. Fx. 2799; Te 25154, 25159. 
cl Ex, 2840, T. 25408. 


ceretary Hull teč 2celorcs “thet thu Unito Stota 
he Boon exerting weanoiie aressurc on Joran far a 
rear, thet the United Stetus: flust ucs st=tianuc in 
Lhe Pocific cm! thet evrything sossitly ucs Suing 
Pane ‘short of s_rious risk cf cctucl cilitrry hostili- 
nas! to ken the Japanese situctian stobilizuc." 
"Pris course,” hu cdcec, “tes tho bust eviconeo of the 
intuntions nf thu nito Status in tho conan as 
sòn in Appencix A, oreclecntions wora issuuc in- 
Abe. th: suverity af thu uch-rgo an July 2, 1930, 
Ww} July 26, 1920, Surtunber, 12, 1940, Seatundur 25, 1940, 
U]sontster 30, 1940, October 15, 1940, Ducurbor 10, 
1940, Ducuckr 20, 1940, nč Jonurry 10, 1941. 
75. It uss curing this surie< cf tire thet 
Jenon uss an morriot ctout the yconaic nrussuru thet 
sho cencuswora’ vith mnovu! vigar to untur intn negotic- 
tinns with th Muthericn's Enst Intius, norticulerly 
citò rusxect to oil. Thu witness ISUIZAWA testifiuc 
th-t Ciscussi-ns ur. dt-rtuc on Suptuchur 12, 1940, 
when KOBAYASHI -rw in Betevic. ft thet tiru tha 
Japanes.-4mericcn Corm_reizl Trusty hed buen chrogatuc 
-nåd the ceonanic orussury of tin: United Stetus scrinst 
Japan was Sein; stiffens. le further atatec thet hy 
75. 3. Ex, 2600-..,.T. 25168, 25169. 


Mruety ta runicce thy Coc ureisl Tructy of 1911 which 
hec-bucn chrogated by the Unit.¢ Stctus in July 1939. 
a OKADA tuestifiad, when this tructy lajs- in Jnnusry 
1940, an angravatuc oeanncic nrussuru wes epplive tn 
Jaarn. Š 
73. Vu Gill nat burčin thu Tribunel nith 
a reeitrtian ef cll thu cozrolitius embercouc anc 
thuir uffuctivu Catus, Thu Tribunel's cttuntion, 
however, is ciroctu? to £ppuncix "A" eattschec haruto 
conteinine this infernrtion. A cursnry oxepinntion 
laf thig avcencizx rovenls the kore rnount of nročucts 
ohsnlutuly nucuesscry for Jnren's civilicn lifo. Sonu 
of curse cculc hayu baun cenvertec into cunitinns of 
lucsr, Sineu Jonen ma not chlu to iimart thosu which 
clc bu usut for wer nurjos.s, it is “ifficult to 
S r concily Liuburt!'s on’ thu prasucution's contuntion 
thet Jenen eregerué ueannicolly for uzr curing this 
Perinc, Anurica uzs fn rast casus thy salu cxporter 
Ae such erticlis to Jcopon. 


x J4. On Jum: 28, 1940, the Unituc Status 


22 Scerutary of Bectu Ciscuasuc the Por Ecsturn situction 
agit ith thu British dnbessa‘or an: thu Australien Uinistur. 
24|Sverctery Hull inforcee frbesaccer Grun thet ho, 


m|72. c. Ex. 2799, T. 25154, 25159. 
t. T. 24857. 


s amy SS) 


£3,116 


th. middi_ of Oct-*ir siren eec L te SEIS 


af the Netherlsncs Ecst Incics «ith resrteet to ep-rc- | 


imat ly = million tons nf cil. Thon th: ruzaotictiors | 


tank an unf-vors*lu turn vran Japan's „nterin; inta tin } 
ellirnes vith Gervsny. Mocotictions e-ntinuc:cs, ae wer, 
n` th. gercral prevesiticn. apart fro the petrolvur 
qustinn, G2s proes.ntec’ta Dr, Von Heck on Jenucry 16, 
19:1, The witnsss tustifict thet oaresceution cacuncnt 
2748-4-2, cxntit 1311, urs 2 rere Craft cnc cic net 
ennstitutu J- -ness Jeremias., This ues furthur 
stroncthened by tias t asti-eny an eress-uxrrinetion, 
Ths recorin w. srusantu ar. J:nuzry 16, 1641, was thu 
Coerarcnéur ennt-ins:t in exhihit 1309-4. Frar. Fotruzry 
te hry 1941, tiu orvescls ucru Ciscuss o an¢ the 
Jsccmao oprroved thu corpronisu. On Jcnuary 6, 1941 
thu Nethorlencs Govornrent's rocly aed cony points of 


“iffsrences on thu neotistions sravud cbertive. 


Nveonsivcr-tien was ures! by the Jezcnusu ruprosents- 
tive en Junu 17, 1941, *ut th N. thorlancs! rupruasunts- 
tive roplio thet there wes no reon luft for ruecnasiccr-) 
atien, A joint esrmunique ws Teme In thu 
meartima, furth-r ceano-le pr ssuro was uxurtut ty 

th. Unito Et-t s by th: issucnmee ef urharga crnelens- 
tians on Futru-cry 4, 1941, F_‘rucsry 25, 1941, March 4, 
75. %. EX, 2621 T. 29269, 25257. 


1931 ‘n` April 14, 1941. 

76. On Mry 28, 1941, th: Jocsnusu 4rbcssa- 
Sar talà thu Unitod Statos Suerutsry cf Statuo thet 
“thy uere foling thu pinch of > restrictec uconnry 
end vould wolenme ^ resunption of cance On thu 
sire dry, notulthstroncincg, the Deacrtount of Stata 
Proclsitoc that ths orbergo tizs extuntcc te tha 
Pbilinjin: Islsn¢s, A 

77. In ræronew: fra: Rucr Acuiral Turner 
to Admiral Stark c ennvyors-tinn with irbzssačor 
NOHUR on July 20, 1941, is rocoréad, sé heossacor 
NOMIRA painter rut that Jean's cennovie position ws 
tac ren` stuzcily cutting worso cuu ta Unitudc Status 
ené Fhilincing oxport rustrictions rzninst Jon anc 
2 reduction in shining tonneau. ile rointec aut the 
peeussity for Jzpen to hevu rau pitariaat S 

78. On July 18, 1941 -ssistcnee was askue 
of th: Units’ &t-tes actin= Scerctrry of Stata buezusu 
tore. Jopenese stermers bec buon hele up in thu Penarz 
Crm] ¢ltheuch shins of other netion-litics were being 
Permitte? te so thrauzh thu AnI 

79. On July 21, 1941, in ~ enmvursstion 
76. co. CE1 2619.34. 25261, .25262. 

b. Ex. 2820, T. 25262, 25263. 


27. a. Ex. 2823, T. 25303, 25305. 
76. 2. Ex. 2825, T. 25308. 
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BO. On July 25, 1941, irigadier General 
Siersan kiles sent a memorancuim to the Chief of Staif 
ax copies wera sent to the Secretary of ‘Jar anc others 
in tie “ar Lepartment. This mamoranéum points out tie 


Japenese Government had announced its cacision to taka 


over control of the nation's capital funds for the 


purnese ^f mobilization and tne distribution of capital 
in order to obtain maximum production and bolster 
defense and that “thea new policy is obviously a belated 
attemot to improve the ceplorable acononic comitions 
in Japan" which sare pointed out in a confidential 
economy estimate on l'ay 27, 1941, a capy of which 
Was attacoec to tne aforesaid merorancur, It is note- 
Worthy taat the subject matter set forth in this amo- 
rendum “Sanctions Against Japan“ containec a pencil 
notation toast the memorendum was written prior to 
recaipt of inforaation regarding the embargo declaim. 
81. On July 25, 1941, the Unitod States Chi f 
cf Maal Operations sant a message to Acmiral Kinmel 
acc others uncer tne heacing “Zconomic Sanctions Against 
Jagan“ acvising that the United States would imposa 
economic sanctions on July 26, that the Japanese assata 
acc funds would >a frozen, thet ha did not anticipate 
79. a. Gx. 2824, T. 25,305, 25,307. 
a. Bx. 2826, T. 25,312. 


60. 
ee eS a =) 


butvun Prusiccnt Roosevelt ant the Jngrnesu Anbrssacor, 
th. Prusic.nt strtuc thet tho Upjituc Stetus hac boun 
perrittin= oil ta bu oxrortec fror th. Unituc Status 
to Javn. If this hac’ not been conu, th. Jngonesu 
Govurnr nt unul? hevu vso? this es £ protuxt for covine 
cayn unan the Acthorlenes Incius. Tho Unituc Statas 
hed kuen aursuins this talicy toe gresurve punce in thu 
Pacific. The Prusicunt clan statec thet 1f Japan ct- 
tumtuc ta sigu all sup liss by farcu in the Nuther- 
lends In¢iss, thy letter uwule rosist; tho Britiah 
unule cove ta their assistancy onc usr vould result. 
ar in view f tae Unituc Status’ selicy of essisting 
Grunt Britain "an exesocingly surinus situation would 
inweintuly Po RuI ESA Apzarontly Prositunt Ronrsuvult 
Foclizuc thet ovun oil clons wee “vitel"™ to Jepan's 


“y ry uxistunce.” 


79. 2. Ex. 2824, T, 25305, 25307. 


is. eċ lata hostile reaction by Japon through use of 
militars .eans but that aporopriate pracautionary 
measures against possible avantualitias should ba 
taken. ie further stated that action was being ini- 
tiated by the United States Army ta call the Philipoiea 
Aray into active mena 

U2. T.e purpose of the icposition af an 
economic blockade against Japan becace apparent when 
a raci>a bulletin vas issued by the “hita jicuse on 
July 25, 1941, woearein Prasident Roosevelt atated that 
the United States during the past two years had to gat 
ruover, tin, etc., from the South Pacific and had te 
help get raat, wheat and carn for England and Austr lia 
ang that it was essential from the atancpoint of tha 
United States to prevent a war from starting in tne 
South Pacific. Ha alsa pointed out that the United 
States wanted to keap the line of supply from Austr=lia 
ta Hes Zealand going to the kaar E at ~-~- all their 
troons, supplies, etc. -- so that it was aasantial for 
Great jrit-in tnat peace be kept in the South Pacific. 
In replying to Japan, he atated “wheather they had at 
toat tice aggressive purposes to enlarge their 4mpire 
soutaward, they didn't have any 211 of their avn in 
tha norta." ile pointed out the rethod of letting the 
81. a. 2x. 2828, T. 25,319. 


ail go to Japan with the hope -- and it worked for two 
ray of light in the jucgment of ints Tribunal “nich 
years —— of keeping war out of the South Pacific for 
A gould lead tne world out of the darkness of ars to 
tie gooa of the United States and in defense of Great 
RER oe p a. tie Ligit of peace would transcend in importance any 
ritain ano for the freedom of the seas. 
‘i profoune jucgment cecicing tne law or the fate of thase 
« Perhaps the most significant statament 
P £ accuset, Perhaps, the abova-quatad statement of 
on which this Tribunal can rely in holcing that Japan f 
Prastċent noosevalt may leec the way to a worla-lde 
was urovwvoxsec into the Pacific Yar is the one of rresi- 
racognition of equality in 1conomics cutting rcross 
Gent Roosevelt just stated. The conclusion is irresis- 
national boundaries. 
tible that Frasident Roosevelt tn making the at ve fa 1 A cand edubiyed 
. n a ċocusen anced by Japanese 
statement fully realized that a healthy economic 
A-bassacor TOYCLA to Amarican ‘uwbascador Gram cn 
sitaation is necessar- for the establishment of naaca in J 
July 25, 1941, ona pointed out the amicable agraenent 
the world. It is not a new idea, but the direful cən- 
z : S between the Japanese Govarnaent anc the Vichy Govorn- 
sequences which followec a policy blockading trace vith 
mant on 21 July 1941 concerning the joint protection 
Japen cemonstratas the soundness of the position that 
of French Inco-China. Ho also stated that if the 
unaealthy econoaic concitiona is one of the principal 
[z pa Unitec States nroposed a conplate embargo of oit thst 
uncarlying causes of war, Tha postwar policy of 
E 5 P z “Mero would ba a “ave of antagonism against aid to 
Tandering economic aid to the unfort te which'is bein 
£ ana z STA Cùlang “ai-shek's regíra anc the encirclament caapaign 
fellowed today to prevent war čemonstrates the wiscca 
against Jeban. da also set forth that the fealings 
of sucia licy. If rendering aconomic aid to a 
PASEET, £ of tha Japanese paopla hac bean aggravated by the ut- 
nati e t 1 - 
on cen oravent vars, then it follas that a delib satisfactory rasult of tho Netherlands East Inċlas- 


orate plan to choke a nation economically is a justi- 


Japanesa negoti*tions and tha tigntaning of the ancir- 
a. 


fiable ceuse of sar. This Tribunal has hed an unpre- 
Clanant cempaign against Japan. 


cecentec opportunity of examining the causes and effect; 
85. Notrithstancing Fresident Rodsevalt's 


of vorle conflicts covering a period of 17 years. & aa meea tho face thoteehavcankinuanestor 


2AI F396. 121. 


supplying oil to Janan and preventua a war, on 


July 25, 1941, tha Executiva Orcer freezing Japanese navartasloss Alliage] stops mera tekaz irmadiataly by 


raaibitia 
esscts wes issuad in “ashington, L. C. The raason P n of businass transactions and control of 


ainerciel transactions trith Japan, thus effacting cn 


a. 
semnomle fraczing of Japanesa business. 


acvancad as to pravant tha usa of financial facili- 


tias aná trace batuaen Japan ano tha United States in 


eigs b-reful to tha national Gafensa anc American 87. Tha drastic effect of tho fraazing ordor 


tJ 5 a a 
intarssts. It was pointed out that "At tho specific of July 26, 194} vas recognizec by tha Unito States 


i Govuramnt., "T. 
roquest of Ganoralissimo Chiang Kai-shek and for tha gear nE Tais ordor brougnt uncer control of tha 


purpos: of helping the Chinesa Governwent, tha Prasicen government nll financial ano ieport ano export trace 


tr-nss 7) A 5 
has, at tac same timo, extended the freezing control nmssctions in znich Japanass interasts ware in-o lvad 


né ta. -8 
ta Cainese assats in tne United States.“ It was also ané ta. sf.cct of this was to bring about very soon tha 
virtual cassation of traco batwean the Unitod Stetes 
a. 
aad Japen.” 


announced ‘th-t acainistration of the licansing systea 


eita respct to China's assets ~oulo ba conductac with 


a view to strengthening tho foraign trade and axchange 83. Admirz] Stork admitted thet after tna 


position of the Chinese Gavarnmant and that tha inclu- laposition of oconomic sanctions against Japrn in ths 


sia; of uhina in the Exocutive Orcer sas a continuation sumur of 1941, ho hac statad thet Japan moult go som- 
a. 


of Unitec Statas policy of assisting China. ‘mora and taka tno oi] ané that if he wora a Jap, b2 


86. Graet 3ritain and tha Natharlands lost aule, 2 hac a9 informed the Stato Lepartmont. 


no tisz in colla»oroting with tha United Stntas. Acmiral Stark also statec thot it wes in lina with his 


Altnough they må traatios of Co merce and Navigation thought that thu Jap=naso would havo na altarnativa 


with Japen cating back to 1911, on July 26, 1941 and- s20ner or letar but to go to Malaya or tho Lute: Bast 


Inc A 
July 29, 1941 raspectivaly they abrogatud all thosa ncias for oll snc otnor maturiels. du bulievad thet 


a 
treatiss. Although they stated tha troatios would ña Stata Lapartmont agrood with his thought that 


ox Yb ee BMW oR G 


Sinetiona woule bring wer on ultigataly. As recoré3é 


86. e. T. 36,970, 36,972. 
85. a. Ex. 2829, T. 25,322. 82. 2. Ex. 2831, T, 35,326. 


torainita et tho ¿nå of tho puriocs pruacribea in thay 


te 
= 33 = JE 1ni 


cuthoritics hawa baar, agraoc thet imposition of sub- 
st-nti-l cconomle sanctions or omborgoGcs against any 
strang country unless that ieposition be backod by a 
shv- of superior farca, invalvas sarious risk of "er." 
Ta: President ancé baads of tha Army anc Navy anc Deprrt- 
mont of Stets war. in constant censultation thrauga 
this perioc ragircing sll tha aspects of tha diplomatic 
ara ailit-ry aituntion, i 

89. & lettor from Acmiral Stark to th) Hon- 
or-als Sumnar tiallas, catod July 22, 1941, rovaals ta:t 
tos President aac praviously askwe Acmiral Stark for 
bis rscction to on orbargo on n numbər of articlas to 
Jepan 2nc na had told tho Prosiċənt that ho haa 
axprissad tao sama thought to tha Presidant as ho had 
oxzpresscd to Sumnar Yellis ond Mr. Hull rogarding tha 
til. H2 slso advisoc that ne was hoving the “lar Plens 
Division «tka 2 quick study, which was finishad 
on July 213 a copy of which ha had sont to tha Prosisurt 
a cuprosscd biesslf ns plansad witn it onc askad 
Aceircl Stark to scnd a copy to Hr. Mull. This stucy 
valea 1s catad July 19, 1941, suts forth as its curposo 


to: dut_rainstion of tha affect “hich vould ba procucad 


88. h. cx. 2833-A, T. 25,340. 
39. a. ix. 2833-7, T. 25,341. 


co. ptr ~% to th-t of Inċir end of L-tin Americs and 
shipping rcquiran:nts for othar itons. 

90. Dbactines in ethor items including uto- 
mobil<s .*s cuc to the declina of purchising po:r in 
Jama inc Japinesa restrictions on importation cf th-esu 
itess. Isports from Jzp©n to tha United States wore 
practic-lly tha sim: for 1939 anc 1940 ane for tna first 
four montos of 1941 imports coclinae only $8,000,000 
for the saa perioc in 1940 as corporad witn tha 
dGsclins in d@ericin oxports of §37,000,000. 

9l. Tai roport furthor strtos: "It is 
gcoer-lly bcllivca th-t sbutting off tha American supply 
of potroleus will lorc promptly to an invnsion of 
tha Wathurl-nds Bast Indias. While probabla, this is 
not macess*rily 4 sure nnd immediata rosult. * * ° 
Furthar sarc, Japon brs 011 stocks for bout oightozn 
months w-r oporition. Export rostrictions of oil by 
tai United Statas shoulc bo nccompiniad by simtler 
restrictions by th: British anc Lutch. * + * Furtar- 
amors, it scova cartain th-t, if Japan should than take 
military a-suras t*grinst taa British and Lutch, sha 
youlc *lso include military *ction against tha Philip- 
Pints, nich vauìc inecdiatuly involvu us inn Pacific 
nee 


=, Ex.. 2833-8, T. 25,345. 


by snforccucnt of +n absoluta or partial embargo on 
tradc¢ dDotta.n tha United St-t3s and Japan. It shows 
tact axport to Jeptin in 1940 caiclinac 45,000,000 from 
193} *né 13,000,000 from 1938 but during tho first tan 
months orf 1940 tha valua of exports incressca dua to 
highsr coatocity prices anc Japan's increascd dosand 
for Am-ricen products os a rasult of inability to pur- 
chas) fro. curapi. Sh-rp rscassions wera nated during 
tna lsat t7o months of 1940 +s ~ rasult in pert of 
ypplicstirn of export licənsə controls. : In Noviebsr 
anà bicamowr 1940 doclines wara ragisterad io machino 
tools, forro-*lloys no rafinod coppar while acr"? iran 
sxports wora prectictily nagligibla. Unitoc Strtas 
uzports to Japon curing tho first five months of 1941 
‘orc 944,000,000 lass than for tha sannu poriod of 1940. 
Trá caclinuc from @11,000,000 in Jinucry to 
26,000,090 in Wy 1941. Iron and stoal procucts snd 
Mut*L working a*chinory ‘which -mounted to § 67,000 ,000 
in 1940 virtu*lly distporrod in 1941 ns ~ diract 
Tusult of tha sarees Agoriccn rev cotton purchtsad 
by Jap-n cropnac from 442,000,000 in 1939 to 
229,000,000 in 1940 duo to tha qu-ntity of piaca goods 
on hind th Jepan, tho high prica of tha @m:rictn cotton 


89. d. Ex. 2832-A, T. 25,342, 25,343. 
c. Sx, 2833-%, T. 25,344. 


92. Inc ruport enas with : recommenditian 
th:t tree: vito Japon ba not ambargoic at this tina. 
R. k. TURNER. “(Written 1n longhanda) I concur in 

Is this tho kine of pictura you wentad. 
u.A.5." 

Taz PAZSIDET: e will adj urn until half- 
past O12. 

(4hcrcupon, st 1200, 9 rccoss 315 


tekon.) 


1Fibk.OOL SESSION 


The Tritunal cet, purstant to recess, at 1330. 

LARSHAL OF THE COURT: The International 
silitery Tribunal for the Far East is now resumed, 

TUE PRESIDZLT: Mr, Logan. 

AN. LOGAJ: If the Tribunal pleese, I will 
continue reading, paragraph 93, page 81. 

93. Cordell Hull testified before the Joint 
Cargressionsal Committee cn the Investigation of the 
Pearl Harbor attack that on July 26,1939 when the 
United States notified the Japanese Government of its 
desire to terminate tha Treaty of Commerce and Navigation 
of 191), it uas felt that the tresty cas not affording 
edecuste protection to American commerce mhile at the 
Same time the operation of tie most-favored-nation clause 
of the treaty was a bar to the adoption of retaliatory 
Reasures against Japanesa commerce. Further that the 
| tereina tion of the treaty on January 26,1940 removed 
the legal obstacle to the United States placing 
Pestrictions upon trade cith Japan; that moral embargaas 
Tere begun by the United States in 1938 and after 
the Act of July 2, 1940, the restrictions imposed were 
intended also as deterrents and expressions of United 


States opoosition to Japan's actions. He further stated 


43,132 


ayon yarn and staple fibre, bicyclcs, electrical 
}quipment, silk fabrica, cotton textiles, rubber and 
hbf manufactures, reyon fabrics, znd raw Serta 

ma ewidence further discloses that the freezing orders 
pffected such basic cormodities as ricc, fodder, cattle, 
agar, fertilizcra, aalt and so forth. "Its textile 
industries including such matericls as cotton, wool, 
silk and rayon upon which many of the civilicn population 


depended for a living ware practically brought to a 


95. Diwcrsified commodities which the Japanese 
ahipping industry carricd to various parta of the globe 
a. 
wirtunlly ceased as a result of the freezing orders. 


The extent of Japon's imports and exports affected by 


kinda, by countries, and by political petits has boen 


gr=phiczlly presented to the Tribunal. . We might 
mertion here incidentally that the prosecution's con- 
terntian that foreign trado with Manchukuo practically 
ceesed after the Steta wos established is unfounded shen 
it is noted that in 1936 almost 2000 foreign ships with 


a tote] tonnage of approximately 5 million tons entered 


Lx. 3714, T. 36968; Dofense Document 500A-1 - 
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thet the decision of the United Stntes to enter into 
the conversations with the Japanese vaa in line with 
the nead of the United States to rearm for self defense. 
He further pointed out thet the freezing order of 
July 26, 1941 brought under the control of the governmant 
all financial and import end export trade transactions 
in which Chinese or Jazonase intereata “ere involved. 
Tho effect nas to bring about a virtual cessation of 
trade between the United States and panies 

O4. The tcrrific impact of the freezirg ordera 
or the civilicn lifa of Japan has been amply deronstr=tcd 
by the evidence. A lorge number of trsdes, industries, 
and comroditica whose vcry exiatence deverded upon the 
importation of rew mstericls cnd the exportation of 
finished products unreletcd to the production of milit=ry 
goods wore immodintely affectcd. Some of those were os 
followa: Cement, -luminum, lesd, copper, coal, ricc, 
pottery, toys, gloss cnd glnaswore, menthol, tce, soy 
beans, phosphate rock, fats, 01l end of] besring m2tcrialf, 
hides and skin, tenning mtericls, leather ond leathcr 
rarufcctures, votradium snalts, wheat ord wheat flour, 
Zinc, sugzr, lumber, textile mcchircry, sulphur end 
sulphuric 2cid, weal crd wool m^nufactures, marint 


producta, sod, zsh ord caustic soda, cherics] nitrcecr, 


{93. a. Ex. 2840, T. 25,808.) 


96. As early os July 2, 1941, the United 
States Depertment of State had arrived at a conclusion 
thzt “* > ethe freezing of Japanese funds in the United 
States could be expected in the noar Turua B This 
negctca any prosecution claim that tho freezing was in 
retaliotion for the advance into Indo-China. Even if it 
were in retoliction, an cxepinetion of the facta demon- 
strates unquestionably that such retaliation was not 
justified. 

97. On August 14, 1941, the United £tates 
Office of Naval Operationa sent a top secrct diapatch to 
the commanders in tho Pacific in which was rccited a 
curtailment of Japanese trade ond shipping as a direct 
reault of the United Statos-British-Dutch interference 
and pertially through refusal of transit of the Panama 
Canal, export control decisions, refusal of bunkcring 
ond pert facilities and fund revexing 

98. The cvidenco shows that indignation was 
running ao high in Japan of o result of the progressive 
atcpa tekan by America including the freezing order that 
Princo KOMOYE took the initiotive in a concilintory move 
ard Amtossodor NOMURA hod so advised the Prosident by the 
delivery of o communique from Prime Ministor KONOYE. It 
was sbout this time thet the announcement wna made that 


(9. a. Ex. 2880, T. 25739. 
~92.— a, E1- 2854 T- 25576.) 


(iad cele Pe clay Soleil pec ii cconomic blockade, tnvcetigctions wero made with respect 


agaito acndfa mt] ey, Somber eb bennen sy) Genera? to the possibility of the production of synthetic oil in 


a 
sical O CEE Tall The situri ial rine at Japan. It was found to be impossible from a practical 


i 
ng so tcnse that Genercl ISODA pointed out to Brigadier atendpoint due to the lack of steel pressure pipes, 


rman " d a. 
ahh ale cia ii ial diiailebaal >is Sh ahaa coal, ond cobalt, A further study wos mde in October, 


e 
piss reas hilar nenii naven t Lane 1941, after the TOJO Cabinet was formed and 1t was though 


gel aenlp eh Unica mil sate that wor could be avoided by cn expansion of the 011 


FSR ENGL pee Stee sae RRP R NN Ome ERLOE NS: industry, ond when War Minister TOJO wes told it was inm- 


J A 
RE! Cah, PPa a possible, he ordered n more fundamental investigation on 


jjsubmittced to the United Statcs Chief of Gtaff: “General October 29, 1941. After that, even the P ing Borta 


i 
AR ce a sa lal aaa ANFI ONEENOTRAN reached tha conclusion that such a plan was impossible 


n 
5 progress 5, the Japanese Amboasedor ond the Strte Its ossumptions and conclusions wera submitted to the 
Do Ad 2 
pefptacnt Imperial Confercnce on November 5, 1941. 


SON sae brent cu tLon iha siconr ona mcnc ee 101. Investigations wcrc olso mado with 


report of the United States Teriff Commission in reapcet to shipping if war started. Dua to loss of 


& 
Ehn abo e GPSS GUIS Mest) EMER CEE Ut tonnogea, inability to obtain cool or iron and the con- 


af 
ERY Dp era CTAN EOY. COAR CAAA ENON FOA OPOTE N EOR sumption of meterials on hand, it was felt that Japan's 


iJ ` a. 
12) ee OA CICERO. Sh Ren Bn ap IAG DB CECE BE resiliency would be questionable. The total amount cf 


I Co Y : 
a Lda rp enigma bahia einai oil stocked by the Army, Nevy ond civilian population 


United mi 
ar copet tangto agp ahaa sla showcd that Japan, if provoked to war would only be nble 


be 4 
Ge pe ag el i nee Raa to continuc fully for one year in the air cgoinst a 


November 17, 1941. ` 
100. In order to avoid war notwithstanding thc 
Ex. 2835, T. 25360, 25363. 
Ex, 2856, T. 23985, 25587. 


T. 25083- 25085. 
Ex.,2849,,T. 25 ea 


industry show thit there wea ^ accful Icek Or snipuing—~ 
to carry on any protracted wer. 

102. Thet thc Japanese were led to wonder nbout 
the degree of sincerity of the American Governecnt was 
act forth in a memorandum from Ambassador Grew dated 
Fovember 10, 1941. He stated thet the Japonese Minister 
had complained that Japan neoded raw materials for ita 
existence ond thst unless the American Government 
reslized this fact sucecasful conclusions to the conver- 
sations would be difficult. He pointed out that for morc 
th-n six months the Japanese Government had made pro- 
posals calculated to enproach the Amarican point of view 
but that the American. Government had yiclded nothinge? 

103. The foregoing abundantly demonstrates thai 
on the facts and the law os pronounced by Secretary 
Kellogg ard this Tribunal, Japan was justified in 
attccking, as its trade, vital to its very existence, 
wxs blocimded. It is to be noted that the evidence in 
support wf this concIusion is not only from Japanese 
sources, but 1s derived from statements made by due, 
representstives of tha Wostarn Powors at the time of the 
occurrence of the blockade. In addition ta the economic 


cuidence revicwed we shall now proceed to summarize the 


facts regarding tho military cncirclonent threat which | 
(102. A. Ex. 2838, T. 25394.) | 


atrong powcr anà for one year of operctians ot sca. The 
assunptions and conclusions with regard to the shipping 


(100. a. T. 24870. 
b. T, 24861, 24863. 


191, e. T. 24870.) j 


also playcd a mijoz role in Jzpen's decision to fight. 

MILITARY ACTION AGAINST JAPAN 

104, Hnnd in hand with the expreascd policy of 
econonic strangulatdon of Japan, the Western Powcrs took 
more forceful and drastic ection to enforce their policy 
with militcry might. Can the prosecution rightfully con 
tcnd that by furnishing men and moterials of war to 
China, and the consequent spilling of Japanese blood on 
Chinesa soil, there was no aggrcasion against Japan? Le 
us examino the evidence and sce if Japan hod just couse 
to react against the military ring being forged around 
her. Tha facts amply demonstrate she had just pravo- 
cation to strike in self-defense., 

105. ás ecrly as 1933 the United States allo- 
catcd funds for tho purpose of constructing and equippin 
32 naval ara Next year the Vinson Naval Bill was 
outhorized for construction of ships up to the limita of 
the Washington and London Maval Treaties. 3 In April, 
1935, tho United Stotes War Department Approprirtion dct 
euthorized on increase tn tho Army to 165,000 enlisted 
acu 

106. While Japan was endeavoring to work out 
its cconomic difficultics through legisi=tion, Admiral 
(105. a. Ex. 2842, T. 25435, 

b. Ex. 2842, T. 2543 


CEPPI 


R. E. Ingersoll wcnt ta London in December, 1937, The 
primcry purposc of his visit wos to investigate end talk 
with the British Admiralty on figures regcrding command 
rcirtionships, communications, liaison, codes, ciphers 
and so forth. These conversations were bascd on the 
Sasurption thet the United Statcs end Great Britcin 
might find themselves at wcr with Japer in the Pacific.- 
Ee rczdily cdmitted before the Pearl Harbor Invcati- 
ection Cemmittce that his purpose in going there waa 
“to work out a tentntive plen cs to how each nation 
would co-operatc with the other in thc event that (ser) 
should occur." The report of these confererces remoined 


effective until latcr agrcements 4-B-C-1 bacare effec- 


a. 
tive in 1940 or 1941. 4dmiral Stork, in his testi- 


b 
mony before tha sore committec, corroboreted this visit. 


107. On January 28, 1938, it was recommended 
to the Congress of the Unites States that the United 
Statca national defense should be strengthened end not 
ligitcd to one ocenn ard one coast. Substantial in- 
creéses wcre asked in nilitrry ond naval armenents. 
Suspicion ws2a voiced in Congress that the naval in- 
creascs werc based on cn ogreement for naval co- 
aperztion sith soec other powcr such as Great Britain 
which was dcnitd by Sccretaiv Hull in e letter to a 

1oé, 2. fx. 2844- h, T. 25448, 25449. 


stock piles of strat.gic mitcricis for industrial, 
rilitsry, -cd mival nceds. As the rcsult of on ogree- 
rent betuecn United Etctcs cnd Great Britain dated June 
23, 1939, 100,000 tons of rubber Lipa hG into the 
Uritcd Statea in cxchinge for cotton. — 

110. It wos in Jenuary, 1940, thet the Presi- 
dent of the Unitcd Stctcs osked for = further anpropri- 
ation of £1,800,C00,000. In May, 1940, the American 
fleet urs cdvonecd to Howeii ard based thora os a threat 
to Napanee In the stee porth furthcr cprroprictions in 
Cangress were requcstcd. In his address to Congresa on 
Bay 1€, 1940, Prcsidcnt Rooacvclt stated that he would 
like to seo the Uritcd Statcs “gcerrcd up to the nbility 
to turn out rt least 50,000 planos o year." Ho requested 
ore Pillior dolicrs <ppropriction for Army ond Fevy 
equiprint. On iy 31, 1940, an additional request for 
anpropri-tions of over a million dollars ura asked to- 
gecther with cuthority ta call the National Guard and 
meecssary rcscryc personnc] into military servicc. 
Congrcss appropriatcd the noncy togcther with the 
President's rcqucat of July 10, 1940, for five billion 
dolltra porc for the rcermamcnt nrograr. His request to 
call the Mational Guard and rcserve personnel into active 


edlitery scrvicc was also approved by Congrcas on j.uguat 


member of Congress on Februory 1C, 1938. The proposals 
for military and naval rearmament were substantially 
adopted by the Gangersae 

108. In 1939 tha Unitcd. States proceeded to 
extend preparations beyond continental America and the 
location of the militery strategic sites being fortified 
left no doubt that they-wore nimed at Japan. “Peace and 
Wer" reveals thet on January s, 1939, Presidont 
Roosevelt, in 2 special mcasege to Congress, asked for an 
appropriation of more than a half billion dollars for 
military equipment, particularly military cnd naval 
aircraft to strengthen the ojr defense of continental 
United Stetes, Alaska, Hawaii, Puerto Rico, and the 
Canal Zone. He also recommended training additional air 
pilots and steps be taken for quantity production of wer 
materials. These rocommendations wero substantially 
enacted into aa 

109. In a letter of October 21, 1936, to the 
President, Secretary Hull pointed out the necessity of 
obtaining sufficient supplies of raw motcrials to be 
used in the event of a general wer. Steps were initicted 
to make such supplics available when the recommendation 
of the Sccrctery of State was enacted into low on June 7, 
1939, cnd 7100,000,000 was appropriated for sccuring 


27, 1940. It is significant to rotc thnt tho legis- 
Action providad thet such persornc] could be uscd in the 
tcrritorics and posscssiona of the United States includ- 
ing thc Philippine Islands. j In Janucry, 1941, thc 
United States budget callcd for an odditionrl zppropii- 
ction of eleven billion dollars, thus raising to tucnty 
eight billion dollara tho outlay for nilitzry purposca 
since Kay, 1940." 

111. ‘The United States Lond-Lease Bill became 
low on March 11, 1941, 2nd seven billion dollers was 
oppropriatcd to acconplish tha objectives of the bill. 
The cvowed purpose was the catablishnment of e policy for 
unquelificd and immadiate all-out aid to certain 
countries including Gas 

112. Admircl Stark testified in the Pearl 
Harbor Attack Investigation that in 1940 he had roquested 
the British Governrent to send nevel experts to the 
United Statas to discuss tha possibility of naval co- 
operrtion. The mectinga werc held in 1941 znd corplcted 
in March, 1941. He statcd thet he hed requcstcd the 
rceting on his orn responsibility snd informed the 
President thet he had done it. This commission from 
Great Britain errived in the United ftrtca in civilian 
(110. b. Cx. 2846, T. astea 
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2. 
clothes. 


113. The next step eimed ct Japan wos the 
Eost Secret Amoricnp-Dutch-85ritish Conversations hold 
in Singapore in April, 141. ‘dhe report of these 
conversations states: “It is important to organize eir 
operations against Japanese occupied territory and 
ageinat Japan herself. It is probable thet her collapse 
will occur 2s a rcsult of ecanomic blockade, naval 
pressure erd air bembardmert." It clsc refcrred to the 
offcrsivc value of Luzon for submerine end air force 
operctions end reccommended thet every effort should be 
made to meintrnin a bombing force there as wcll as build- 
ing up a simlar force in China and also points out 
under the heeding of "Plan for Employment of Land end 
air Forces” that “The opersting of Chinese Guerrilla 
Forces armed, equipped and directed by the Associatcd 
Powers. Steps hove already been token by the British 
Government to organize such operations. It is recom- 
winded that the United States Government organize 
similar guerrilla forces." The Report further stetes: 
“The organization of subversive cctivities in Japan and 
occupied tcrritorics. Activities of this kind arc al- 
reedy being organized by the British Government. It is 
rcecemended that the United Etetes should also urdert=ke 


HOEY. 2045-8, To 25532-25535.) 


of such a program to the Chinese. Attached to 


the merorandum was the tentative program which 


included the supplying of 244 pursuit ships, 122 


bombers, 340 trainers and 22 transport planes. 
The schedule provided for increased amounts from 
Hay to December, 1941, and for the first six 
mcnths of 1942. The President answered this note 
under date of May 15, 1941, stating that it was 
all right to go ahead and negotiate but that he 
did not want to imply that he was at that time in 
favor of the proposals. He suggested that it 
could only te worked out in relationship to the 
Whole military problem and should be taken up with 
General Burns and General ig 

11€. On July 5, 1941, Ambassador NOMURA re- 
lated to United States Etate Department officials 
Japan's concern over the threat to it from the ABCD 
encirclement. He observed that the reports were 
that Amarica was aiding Chiang Kai-shek in various 
vays including the dispatch of American pilots to 
shungking. American supplies were being sent to 
talaya and Petherlands Fast Indies. There were 


'isits of American squadrons to Australia which 


115. a. Ex. 2850-4, T. 25536.) 


such setivities ard co-ordin-tc them closely with the 
British." 

114. On May 27, 1941, President Rooscvelt 
proclnired the cxistcnce of an unlimited Nationel Fecrg- 
ency and he also stetcd that the progron of the United 
States hed given it tire to build corc guns, ond tanks 
ard plenes ond ships. it that tinc, he nlso made the 
significant pronouncement that “We in the Americas would 
decide for ourselvcs whether cnd when and where our 
fmerican interests werc cttackced or our security 
rentene a CSA This wes rot an idle stcterent. It is 
subnitted that if the Unitcd Stctcs contended it had the 
right to detcrrine for itself when its sccurity mas 
threntened, the s-ne rula should cpply with rcspect to 
Japen. 

115. A necorandun wos sent from Laughlin Curry 
to President Roosevelt, Hoy 9, 1941, regarding an sir- 
ereft prograr for Chin= in which he informed the 
President that he hed worked out 2 tentative progran 
for thc balance of thc yezr 2nd pointed out the import- 
ance of establishing 2 Chincse air force in China znd 


the psychological inportance 


2. Ex. 2851-1, T. 25547, 25542, 25550. 
a. Ex. 2852, t. 25560.) 


then nere courtesy visits. ind clso prospects of Ancricah 
aid to the Russion For East and acquisition of ancrican 
air beses in Siberia. — 

117. That Jzpan kncw of snd feared the nilitary 
encirelerent appears from the fact that 21so on July 20, 
1941, Ambasscdor NOMURA in a conversation roccrded by 
Admiral Turner conplaincd about the aid the United 
States was providing China and pointed out that if China 
was left without industricl and rilitary support, the 
Chungking regine Rould be unable to continue the 
present incidcnt znd Japan would then be eble to with- 
draw from the greater pert of Chine. He also pointed 
out that the United Statcs was improving the Burra Road 
and was supplying airplanes znd pilots to be scent to 
Chungking and thet the pilots wera being supplied fron 
tho i.rmed Forces of the United Statcs. He clso stated 
thet the British were contributing more ond nore to 
measures sustaining the Chungking rcginc. He also dis- 
closcàd that within the next fcw deys Japan expected to 
occupy French Indo-China thxt this occupation hès become 
easenticl for Japan's sccurity cgsinst n possible attack 
fror the South and for bctter control over the activitics 
of Chungking. He also expressed apprehension that the 
(11€. a. T. 25733.) 


a 


United Stetcs would tcke furthcr action against Japan 

cithcr e€cononically or nilitarily os soon as Jepen's 

troops crc known to be occupying French Inda-ching. 
118. Throughout this period the United Statcs 


incrcasirgly followcd a policy of extcrding all assist- 


ence to China. mong the forns of assistance wore loans 


znd credits oggrcgrting some two hundred million dollars 


and letcr lend-lense and militcry supplics wcre sent to 
a. 
be used in China's recsiatcnce ogsinst Japan. 


119. The Jopanesa proposal of August 6, 1941, 


was in addition to the withdrowal of troops from French 


Indo-Chin: that the Unitcd Stetcsa should undertake to 


“suspend its militrry ocasurea in the Southwestern Pecific 


arcta and to rocomnend similar action to tho Governnents 


4. 
of the Fetherlands end Grect Britaoine » +," This 


further deronstrates Japen's knowledge of the military 
2etivitics in tho Pacific ond its apprehension of on 


ottock. 


120. In cugust, 1941, the problcn of Sapo 1y iee] 


thc munitions of mar 2s provided in tho Lend-Leose act 


to belligcrent countrics was onc of the topics discussed 


by Presidcnt Rooscvclt ard Prine Winister Churchill when 


ae 


then nct at sca. It wos also in this month of August, 


17. Fx. 2825, T. 25308, 25309. 
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Operations, Adrirs=] Stark, and the amy Chief of Staff, 
concral Marshz11, prepared = rerorandun for the Presi- 
ent advising hin that considcrable Arny end Favy rein- 
forccreents h-d been rushcd to the Philippines ond that 
ground forccs to c total of 21,000 ore due to sail from 
the United Statcs by Decerbcr 8, 1941." Lpporently 
realizing th-=t the economic blockade had proven cffective 
And that Japan woa at last being provoked into war a 
messoge wes sunt fror the United States Wor Department on 
Yovcrber 27, 1941, stoting thet "nagotiotions with Japan 
appear to be terminated to all prnctiecl purnoses, with 
only the barcst possibility that the Japenese Government 
bight conc back nnd offer to continue. Japan's future 
action unpredictable but hostile action possible rt any 
morent, If hostilities ecnnot repcat cannot be avoided, 
the Unitcd Stetcs desires that Japan cormit the first 
overt act.” f Praocticolly indentical nessagcs were sent 
to Haweii, a dispetch wes scnt from General Harahball to 
General MacArthur in the Philippincs, ond siniler 


C. 


messages werc acnt out by the Kavy. 


(122. s. Ex. 2859, T, 25613. 
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1941, thet the rceults of tha confarcrce held at Singa- 
pore on April 19, 1941, had been revised ond the &-D-B-2 
Plor sas exctpea- tt 

121, In Foverber, 1941, negctirtions between 
representatives of the United Statcs and Great Britain 
wcre stepped up upon the arrival of Ldmival Philipps in 
Manila. J On Nowenber 23ri large United Statca crry 
trecp pnovcnonts wcro scheduled to depart frer San 
Francisco invclying 22 vesscls, which included lerge 
lincrs, to assemble ct Jionolulu. s On Novenber 26, 1941 
= scerct rosacge from tho Unitcd States Wer Dapzrtrent 
to General Short in Heweii revcole n request tkat the 
United Stctes pilots ba instructed to photograph Truk 
Island in th: Caroline Group end Joluit in tho Marshcll 
Group end tet oa vigual reconnnisance be onde imicdistel 
Port Moresby, on the Austrelion mandated island was to 
be used. The object of this specicl photo nission mas 
to obtain information with respect to naval vessels, 
air fieids, sireraft, guns, berracks, cnd carps. The 
planea were to be fully cquippsd with guna end orrunivjo 
The ¢frcws werc instructed to use means for self preserv- 
atien if attacken 

122, On Noverber 27th the Chicf of Naval 
(120. b. Ex. 2853-A, T. 255 


65. 
121. a. Ex. 2853-4, T. 25565, 25566. 
b. Ex. 2857, t. 25605. 


©. Ex. 2258, T. 25608- 


123. That the Hull Note of November 26, 
1941 was intended as a final ultimatum is fully 
understood from the memorandum of General Gerow 
of November 27, 1941. It reveals that he had 
attended a conference, apparently on November 27, 
1941, with the Secretary of War, Secretary of 
Navy and Admiral Stark. The Secretaries were 
informed of a proposed nemo "thich the Chief of 
Staff and Admiral Stark directed ba prepared for 
the President. "The Secretary of Yar wanted to 
be sure that the memo would not be construed as 
a recommendation to the President that he request 


Japan to reopen the conversations. Ha 


was reassured on that point." “In view of the 
foregoing, one wonders if the final message of 
President Roosevelt of December 7, 1941 was sent 
merely to keep the record straight, and with no 
desire to accomplish anything. 
124. Under instruction of the Japanese 
Government, the Japanese Ambassador in Washington, 
FOMURA, represented to the United States Government 
on 3 Dacember 1941 among many other things, that "the 
United States, British and other countries have in- 
11] creasingly of late intensified their military prepara- 
i2| tions against Japan and adopted a provocativa attitude 
13 | toward us. On the 20th of last month (November), for 
instance, an dmerican plane made a reconnaissance 
flight over Garambi in the south of Formosa. This is 
not an isolated case of such American and British 
actions. It is our desire in wien of the delicate 
situation that they should themselves refrain from 
repeating such actions.""* 
125. The prosecution has endeavored to show 
an elaborate spy system employed by Japan, reporting 
all types of information to Japan officials. If the 


123. 
a. Ex. 2863, T. 25624. 


124. 
a. Ex. 2951, T. 26059-26061. 
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States ilavy nena Secretary Hull had opposed 
the Fritish prohibition of aid to Chiang over the 
Burra Road in July 1940;°" 
on July 8, 1940, a strong policy against Japan;"* the 
creation of the 13th Naval District in Alaska in 
Augest 1940;°" public announcement of the details of 
the eight million dollar naval construction budget 
for American territories in the Pacific in September 
1940; °° the United States statement of policy in 
September 1940 for the construction of a two-ocean 
*leet and reinforcement of the air force;** the 
pronouncement in October 1940 by Secretary of Navy 
Knox that America was ready to meet the challenge of 
the Tripartite Mee the recommendation of the 
evacuation of women and children in East Asia in 
October 1940;*" the one hundred million dollar loan 
to the Chungking Regime in itovembar 1940; the estab- 
lishment of tha Pan-American Airlines between Manila 
and Singapore in the same month; Foreign Secretary 
Fden's pronouncement in the House of Commons on 
127. 

b. T. 36274 T. 36247. 

c. T, 36245. . T, 36247. 

dn T SEINT T, 36248. 


e. T. 36246. T. 36248. 
7, T. 36246, T. 36246. 


Admiral Yarnell had advocated 
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Tribunal so finds, then it naturally follows that the 
Jrepanese were informed of the various military steps 
hereinbefore recited. It cannot be questioned that 
mary of them, such as public messages to Congress, 
enactment of laws, etc., were well known to the 
Japanese. The testimony of various accused reveals 
knowledge and subsequent action on their part based 
on such knowledge. Japanese newspaper reports reveal- 
ing some of the Allied actions wera not permitted in 
evidence -- particularly the 1900 series, ' 

126. In the light of the foregoing can it be 
said that Japan had no reason for apprehension and 
that she was not justified in advancing into the 
southern part of French Indo-China ami in attacking 
the United States and Great Britain on December 8, 
1941? 

127. Before moving into the southern part 
of French Indo-China, the Japanese Government well 
knew at that time and reacted to the positive actions 
which had been committed against her up to that time 
by the Western powers. Sha knew; the American Navy 
had been retained in Hawaii as a threat since May 
1940; 7 various appropriations had been made by the 


125. 127. 
a. T. 25481, etc. a. T. 36274. 


non-cooperation "ith eri broadcast by President 
Roosevelt on December 29, 1940 that America vould be 
an arsenal of democracy for the purpose of combatting 
the Tripartite Alliance;™* Secretary Morgenthau's 
speech that America was prepared to extend Lend-Lease 
to Chungking and to Greece on December 30, 1940;"" 
the various conferences beteen military representa- 
tives of the United States, Britain and the Nether- 
lands' Army and Navy in Singapore and Manila in 
October 1940 and April 1941;°° the announcement of 
Secretary Knox in February 1941 that the Chungking 
Government had completed an agreement for the purchase 
of 200 Americsn planes; the dispatch by the United 


States of naval advisors and military observers to 


Australia, South East Asia, Thailand, Singapore and 
the Dutch East Indies in February 1941;7° guidance by 
Great Britain to the Chinese guerilla forces in March 
and Nay 1941;," the visits of the United States Fleet 
to New Zealand and Australia in larch 1941; the 
signing of the British-Chinese Nilitary Agreement 
including British aid to China and joint defense plans 
36248. p- T. 36245. 

aes q. Ex. 3566, T. 34677. 


| 36245. r. Ex. 3567, T. 34682. 
Xa 3567, T. 34682. s. Ex. 3566, T. 34677. 
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for Burna in March 1941; ` the conferences between 


representatives from the United States, Great Britain, ' 


and the Netherlands in l'anila in April 1941;"" 2 


nilitary preparatiop af bases in and around the 3 


Pacific areas by the United States, Great Britain, e 


Australis, New Zealand and the Netherlands in the > 


early part of 1941;"" the arrival of Brigadier General 
Claggett at Chungking in lay 1941 for the purpose of 
assisting Chiang's army; the British-Chinesa confer- 
ence in Singapore in Fay 1941;*° and tha strengthening 
of the anti-Japanese encirclement front with Manila 
and Singapore as its pivotal points was being under- 


taken. This evidence has not been disputed, nor were 


the witnesses cross-examined on it. 


128. On July 21, 1941 an understanding of 


mutual defense was reached between the Japanese and 16 


?rench Governments and a formal exchange of notes 7 


took place. The next day pursuant thereto Japan dis- 


patched her armed forces to the southern part of 9 


?rench Indo-China. On July 29, 1941 the protocol 


betneen Japan and france for the joint defense of 


French Indo-China was “ormally signed. Ueanwhile the 


127 128. 


a. Ex. 651; 


t. Ex. 3567, T. 34682. ; 
Ee Rees T. 36251, 36252. 


u. Ex. 3566, T. 34477. 
va Ex. 356C T. 34677- 
w. T. 36245. 


-— Ey. 3567, P= 34682, -—--—— 


Creat Britain. The national policy on the part of 


Jepan had been clearly laid down on the above men- 
tioned agreerent of Septenbor 22, 1940. The preamble 
of the treaty relative to the maintenance of friendly 
Telaticns and mutual respect for territorial integrity 
which Japen had concluded with Thailand on June 12, 
1940 of the same year also had declared that the two 
countries entered into the treaty because they nere 
convinced that the peace and tha stability of East 
Asie was their common concarn, It was indeed because 


of the peace and tranquility in French Indo-China W 


and Thailand wiich had the greatest influence upon Ie 
the destiny of Japan that she offered to mediate the 

armed border dispute botween Thailand and French Indo- 

China. Tha Peace Treaty of 1942 was concluded as a 
result of this succes ful mediation." 

131. What are the contents of the Protocol 
of July 29, 1941, which caused such a grave inter- 
national issue? An examination of its take alaeiwees 
no reason why western posers should have considered it 
Renecing. It specifically states: 1) "Tha two 
governments promised to cooperate militarily for the 


130. 
a. Ex. 647, T. 36625. 


132. 
a. Ex. 651, T. 7104, 7105. 
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general economic rupture of July 26, 1941 occurred 
on the pretext that the advance of Japanese forces 
into the southern part of French Indo-China was harm- 
ful to American national defense and American inter- 
ests. But was this pretext justified? 
129. Prior ta this on August 30, 1940, 
Japan and France had entered into an understanding in 
which Japan had assured France of its raspect for her 
rights and interests in East Asia, especially the 
territorial integrity of French Indo-China and her 


Sovereignty over the whole of the said union. The 


Agreement was concluded on September 22, 1940. At that 
time neither the United States nor Great Britain took 
any action on the ground it was harmful to American 
national defense or American interests. It is not 
unreasonable to suppose that at that time the military 
encircling ring against Japan was not yet so strength- 
ened es might enable them to take such an attitude. 
130. Ya cannot but wonder how the Franco- 
Japanese Protocol of July 29, 1941 and the advance of 
Japanese forces into the southern part of French Indo- 
China could constitute a menace to the national 
defense or interests of either the United States or 
129. 
a. Ex, 620, T. 36200, 


joint defense of French Indo-China; 2) the measures 
to be taken for the purpose of this cooperation shall 
be the object of special arrangezents} 3) tke above 
arrangement shall remain effective only as long as 
the circumstances which constitute the motive for 
their ndoption exist." 

132. Cerefully scrutinizing and pondering 
over it, we cannot but be at a loss to find out how 
this protocol concluded with the passive object purely 
for self-defense could constitute a menace to the 
United States and Great Britain, Therefore so far as 
the United States and Grest Britain harbored no in- 
tention to menace the security of French Indo-China 
tre Protocol as intarpreted was utterly harmlass to 


them. It was after all nothing more than a measure 


of solf-defense for Japan. They reverse the cause and 


j effect who maintain that this salf-defensive measure 


was a menace to the United States and Great Britain. 


133- 
French Indo-China, it was stated by the Chief of the 


At the time of the proposed move to 


First Department of the Navy General Staff that such 


a step was inevitable because of the effect that the 


American-Anglo aid to Chiang Kai-~shek‘s regime was 


It was growing increasingly vigorous. The 
| United States. Great Britain, China end the Hetherlends 


having. 


were acting in concert in the creation of the so- 
called 4,5,C,D ring."* The Japanese Navy, being 
charged with the primary duty of netional defense in 
the Pecific, had knowledge of the United States, 
Great Britain and the Notherlands war preparations 
designed agoinst Japan in July 1941 and it was the 
belief of the Navy thot Japan was steadily being- 
enciecledtna 

134. The above consideration naturally 
leads to the conclusion that it wes only as a pretext 
that the United States and Great Britain made the 
post of the Japanese advance into the southern part 
of French Indo-China for the freczing of Japanese 
assets and for the severance of economic relations 
with Japan. It can safely be said that they raised 
trouble where there was mo cause. Leaving aside for 
the moment the right or nrang of the advance into the 
southcrn part of French Indo-China and the freezing 
of the assets, it is submitted that the foregoing amply 
deronstrates that Janan honestly believed thet she was 
being threatened end that it was necessary for her to 
enter into the Protocol of July 29, 1941, for her own 


self-defense. After July 26, 1941, conditions became 


133. 
a. T. 26911, 26912. 
wT A712. 
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136. In ettaching veight end importence to 
the claim that Japan was provoked to and did in fact 
ect in self-defense on December 7, 1941, it must be 
bern: in rind thst this position of the accused is 
not an cfterthought. The foregoing summary points to 
the numcrous docurents written with regard to protests 
recorded at the tire of their occurrence by Japan's 
Tespors‘tie reprcsentatives against the economic 
blockade and military encirclement which was being 
inposed upon her ccrmencing in 1938. Countless pages 
of testinony have been taken of witnesses who testi- 
fied to the innumerable cabinet meetings, liaison 
conferences, mectings of the Senior Statesmen, Privy 
Council meetings and military discussions -- all 
centering around the cffect the economic blockades 
rnd military thrects were heving and would continue 
to have unless Japen undertook some measures to 
nlleviate the condition. This she patiently tried to 
do by diplomztic negotiations and failed. It may be 
said that these embargoes nt first were irritating ond 
as thcy increased in intensity, frequency ond scope 
they prodded Japan into a state of anxiety and finally 
rith the realization that there "ns no hope of diplo- 


matically breaking out or the strangle hold which was 


bates slasrå around ber mrok she uss oroyi inis 


more and more unbenrable to Jepan because of the 
afvirmetive actions of the Pestern Poners heretofore 
recorded. 

135. In explaining the perplexing inter- 
national situation prior to and on § November 1941 
when the Imperial Conference was held, one of the 
accused succinctly and accurately portrayed the plight 
of the Japanese as fallows: “The Allies had effected 
ean economic encirclemant of Japan with a result more 
telling than we dared cdmit to the world. We viewed 
with alarm the increasing armaments of the United 
States, end could not reason that such military 
steps were taken in contemplation of war with Germany 
alone. The American Pacific Fleet had long before 
moved from its west coast base to Hawaii and there 
stood as a threat to Japan. The United States policy 
tovards Japan had been strict ond unsympathetic, 
revealing a determination to enforce their demands 
without compromise. The American militery and economic 
eid to China had aroused the bitterest of feelings 
among the Japanese people. The Allied Ponera had 
corricd on militery confercnees nhich were pointedly 
dirceted against Japan. It was n tight, tense and 


trapped feeling thet Jepen had at thet time.°* 


e 


R. Ex. 3565, T. 34658, 34659, SHDIADA. 


doirg that which any other self-respecting nation 
mould have done. These well-documented fects recorded 
at the time of their occurrence are summed up in the 
Imperinl Rescript issued on December 8, 1941 that 
Jopan was ecting in self-defense. 

1357. Was Japon justified? Did these accused 
o> those of them who were r2zsponsible lenders at that 
time sincerely and honestly believe that Japan's 
national existence was at stake beceuse of the blockade 


and the military encirclemcnt? Responsible leaders in 


America knew it at that timo, end belioved it." A 


conclusion to the contrary would be in utter dis- 
regard of the facts. We mnom of no parallel case in 
history where nn economic blockade eccompanied by the 
display of militery might was enforced on such a vast 
scale mith such deliberrtc, premeditated, and co- 
ordinated precision and which accomplished its purpose— 
that of a provocation into the expressed expectation 
and desire thet Japan strike the first blow. Having 
accomplished the avowed purpose of gording Japan into 
an attack it “ould indecd be a black mark in history 

to record this atteck cs other thon one of self-defonsea. 
137 


a. Ex, 2833-A, T. 25336, 25340, 25346, 25350; 
Ex. 2856, t. 25360, 35363. 


138. The well-considered statements of 
British Cabinet Minister Oliver Lyttleton and ex- 
President Herbert Hoover ns originally reported pcr- 
heps best explains the entire situation, when they 
said respectively -- that it wouid be "a travesty 
of history ever to say that America was forced into 
the war vith Japan" and “* * * va would never have 
been attacked by the Jepancse if we had not given 
them provocction./! 

139. As the A-B-C-D Powers hnd made the 
encirclement both militery and economic complete, we 
submit that the first blow was not struck at Pearl 
Harbor; it was struck when the economic war started 
long before then. Steadily it constantly contracted, 
beczmc more effective and devastating so that it 
thrantened Japan's very existence ond if continued 
would have destroyed har. It is evident that these 
fen knen this, belicved it, had reason to believa it 
and acted on their belief. These men nre Japenesc. 
They ore not Americans or members of the gront British 
Common'ealth of Nations -- nor Dutch, nor Russian, 
nor French. They were Jnprnosa and their Gocision was 
one of life or derth for thcir country. They loved 


their country and they were in e position where they 


his eid 


dimcthyleniline, diphcnylemine, nitric acid, nitrates, 
nitrocellulose having £ nitrogen content of less than 
12 percent, soda lime, sodium acetate anhydrous, 
strontium chericals, sulphuric ecid fuming; 

Aircraft perts, equipment, accessories; 
armor plate, glass, nonshattarnble or bullet proof, 
plastics, optically clear, gpticel elements for fire 
control instruments, aircraft instruments, etc.4 

Matal-torking machinery for: Melting or 
essting, pressing into forms, cutting or grinding, 
power driven, welding.” 

July 26, 1940. 

Petroleum products, tetrnethyl lead, iron 
and stoel serap.” 
Scptenbar 12, 1940. 

Equipment (excluding minor component parts) 
“hich cen be used, or adapted to use, for the pro- 
duction of aviation motor fuel from petroleum, 
petroleum products, hydrocarbons, or hydrocarbon 
mixtures, by processes involving chemical changa; 
nnd any plens, specifications, or other documents 
contrining descriptive or technical information of any 
kind (other than thet appearing in nny form evcilable 


to the general public) useful in the design, construc- 


Tribunal to nut himself in thoir position. Would you; 
could you as patriots, have mede any other decision? 
With that situntion, vith that honest bolief, with 
ample reason for such belicf -- can such a docision 
whether right or wrong, be called that of criminals 
and not of potriots? If it nes not mado with criminal 
intent but made from motives of patriotism and a 
sincere belicf that the measures decided upon were 
necessnry to protect and preserva their country, 

thon no submit it cannot be held to be criminal by 
this Tribunel. 

If the Tribunal please, vith respect to 
Appendix A, may it be transcribed in the transcript? 
I do not propose to read it. 

(Whercupon, Appendix A, not rend, 
was copied into the record as follows:) 
APPENDIX A. 
July 2, 1940. 

Aluminum, antimony, esbestos, chromium, 
cotton lintcrs, flax, graphite, hides, industrial 
Cictonds, menganesc, megnesium, Manile fiber, mercury, 
mics, molybdenum, optical gleas, pletinum group motnls, 
quartz crystals, quinine, rubber, silk, tin, toluol, 
tungsten, vanadium, wool; 


Armonia and nmmoniunm compounds, chlorinc. 


tion, or operation of any such equipment, or in 
connection with any such processos. 

Equipment (excluding minor component perts) 
rhich can be used, or adapted to uso, for the pro- 
duction of tatracthyl lend; end ony plans, specifica- 
tions, or other documents containing descriptive or 
technical informetion of any kind (other than thot 
appecring in any form available to the generel public) 
useTul in the design, construction, or oparation of 
eny such equipment, or in connection witb any such 
processes. 

Plans, specifications, and other documents 
conteining descriptive or technical information of 
any kind (other than thet appearing in any form avail- 
abla to tha gencral public) setting forth the design 
or construction of circreft or aircraft engines.”* 
September 25, 1940. 

All grodcs of iron and stecl scrap. Licenses 


will be issued to permit shipments to the countrics 


of tha Western Hemisphere and Great Britain only. ™ 


Septomber 30, 1940. 
Iron and stoel scrap.°* 
Qe Ex. 2803, Tr. 25219. 


b. Ex. 2804, Tr. 25222. 
c. Ex. 2805, Tr. 25222, 


Iron end stecl -- iron ore, pig iron; 
farro alloys -- fcrromengancse, spiegelcisen, ferro- 
silicon, ferrochrome, ferrotungstan, farrovanadiun, 
ferrocolunbium, farrocarbontitanium, forrophosphorus, 
ferrozolybdenua; 

Semi-finished products -- ingots, billets, 
blooms, slnbs, shect bars, skelp, wire rods; 

Finished products -- structurel shopos, steel 
piling, plates, skelps, rails, splice bars ond tic 
pletes, bars -- merchant, concrote rainforcing, cold 
finished, alloy, tool steel hoops end boiling bends, 
pipe cn tuba, drown uire, noils rnd staples, barbed 
and twisted wire, woven wire fence, bale tiea, fence 
posts, black plate, tin plata, sheats, strip, wheels, 
axles, track spikes, castings, forgings." 

Decambar 20, 1940. 

Bromine, ethylene, ethyicne dibromide, 
methylemine, strontium metols 2nd ores, cobelt, 
ebresives cnd abresiva products containing amery, 
corundum, or gernot, as well os abrasive paper ond 
cloth; plastic molding mochines and prassos, maosuring 
mechines, geuges, testing mechines, balencing machines, 
hycreulie pumps, tools incerporeting industrial 
*. Ex. 2807, Tr. 253334. 


ing 10 percent or mora nickel; Potash: potassium 
aclts and compounds; potrssium hydroxide, potassium 
earbcnate, poteasium chlorrte, pot-ssium perchlorate, 
patessium cyanide, potassium iodide, potassium 
nitrate, potessium permangsnate, potassium ecetato, 
potessium bicarbomote, potassium bitartrate; 

Potnssic Yertilizer Materials: potessium chloride, 
potnssium sulphate, nll other potessic fertilizer 
roteriols conteining 27 percent or mora potassium 
oyida equivalent, £11 combinations and mixtures of 


any of the foragoing containing potash salts of 27 


percent oF more potassium oxide equivalent.°* 


Fabrucry 4, 1941. 


Yell end refining machinery, patroleum end 
ca yell equipment end parts including well drilling 
mechincry and perts, petroleum refining machinery, 
equipment end pants, radium, metel, salts nnd compounds, 
ursnium, metol, solts end compounds, minerals, celf 
end kip skins, enlf skins, kip skins,” 

Iron Ore: iron ore -- Iron rnd Steel Semi- 
Banufecturcs: pig iron, iron and staal serep, No. 1 
heavy melting stoel screp (Cetegory 2), No. 2 haavy 
melting steol scrap (Crtogory 3), hydraulicelly 


Ex. 2809, Tr. 25251. 
Ex. 2810, Tr. 25251-2. 


dinzonmds, equipment and plans for the production of 
aviation lubricating ane 
Jenuury 10, 0047. 

Copporı ore =- concentrates, metto and 
unrefinod copper including blister, black or coarse, 
converter, and anodes; refined coppor in bars, billets, 
erkes, ingots, slabs and other commercial shnpes; 
old end scrap copper; pipas end tubes; pletes and 
sheets] rods; wire -- bare, insulotad wire and cable, 
rubber-covered wire, wentherproof wire, other insulated 
mire; other primery fobrications; fabricctions for 
munitions purposes, alloys, other then brass ond 
bronze; Bross and bronze: scrap and old, ingota 
ond other commercial shnpes, bora end rods, plates 
ond shoets, pipas ond tubos, wire (bare or insulcted), 
other primary fabrications, fabrications for munitions 
purposes; Zinc: ore, concentrates, end dross; cast 
in slabs, plates or blocks; rolled in shoets and 
strips; other forma including scrop; alloys; dust; 
mcnufactures containing 20 percent or more zinc; 
Nickel: orcs, concentrates; and motte; metal in any 
form including ingots, bers, rods, shects, plates and 
serap; olloys containing 10 percant or moro nickel 


including screp; nickel compounds (chamical) contain- 


_b_—Ex. 2868, Ta_25240. 


compressed and brlod sheot scrap (Cetegories 7 & 8), 
erst end burnt iron scrap (Categories 1, 9, 10, 11, 
12), other (Categories 4, 5, 6, 13) (Includes heavy 
shovaling stecl, salected ranil scrap, mochine shop 
turnings, sire shorts, rerolling roils, rejecta, 
etca); tin plate scrap -- (includes tin plata clippings, 
cuttings, stampings, trimmings, skeleton sheets ond 
ell other miscellaneous pieces of discarded tin plate, 
which result from the manufacture of tin plate, and 
of tin-benring articles from tin plata) (Plnced under 
export control, Executive Order, effective April 16, 
1936); tin plate circles, strips, cobbles and scroll- 
shear butts; weste-woste tin plates; terneplate 
waste-waste, clippings cnd scrap; 

Iron cnd Steal Products — steal ingots, 
blooms, billets, slebs, shoet bera, cod tin plate 
bara (Include ingot iron, ond other iron mode in 
stecl-making furnaces) not conteining alloy, alloy 
steel including steintess; 

Iron 2nd Stoel Bers and Rods (Include rounds, 
flats, squrras, etc.) -- steel bera cold finished, 
iron bers, concrete reinforcement bars (Include 
deformed ond tnisted), other steel bara, including 
drill rods, merchant bers, tool steel bera, end drill 
steals not contcining rlloy, atainicas ates. allp. 


nless, wire rods. Iron and 
Steel Pistes, Sheets, Skelp end Strips (Include 
scate snd waste-vasta plate, sheat cend strip): 
Platos: armor plate, other than that listed in the 
Presidant's Proclamation of Fry 1, 1937, boiler 
pletes, other Plates, not fabricnted {Include hot 
and cold rolled), not contrining alloy, stainlass 
steal, clloy steel other then stainless; Skelp iron 
and steol (consists of long strips used in the 
monufecture of pipes nnd tubas); Iron ond Steel 
Golvenized -- iron shceats, steal shects; steel 
sheets, bleck ungslvanized (Include hot nnd cold 
rolled), not containing olloy, stainless stoel, 
alloy atecl, other than steinioss; iron sheets, 
brek (Include matericl under 1/8" in thickness in 
6033-6036); strip, hoop, band, end scroll iron or 
steol -- cold rolled, not contcining alloy, stain- 
lass steel, nlley steel, other then stainless, hot 
rolled, not canteining alloy, stninicssa steel, alloy 
stecl, other then stoinloss; Tin Plate end Tegecrs' 
tin (Include vaste tin end plato), Ternapleta 
(includes weste tarnapiztc); Steal F411 Menufectures-- 
structure] iron and stocl, arter, 011, gts end othcr 
storage tanks complcts, end knocked-orm material 


for pernenent or tcaporrry installation; structural 


lconted rith aluminum, copper, or other metels; 
insul-tod wire and czble haying on iron or ateol core; 
twisted wire; other conted wire of ircn or atoal; 
castings end forgings -- grey-iron castings (Includo 
semi-steal castings), mallonble-iron castings, ingot 
molds, steel crstings ~- not containing olloy, alloy 
steel, including stainless, reilway car wheels and 
alos (Exclude reilwoy cor ties, locomotive wheels, 
tires ond cxles); ratlway cer sheels; rnilway car 


axles, without wheels; railway cor axles, fitted with 


shapes, not fcbricated (Include heavy, light, end 
ber-sized structural shapes), fabriceted structural 
iron or steel; plotas, fabriceted, punched, or 
shepod, ateal piling; reilwoy track materinls -- 
rails -- 60 pounds and over per yerd, less than 60 
pounds per yerd, relaying raila; rail joints, splice 
bara, fishpletes, cnd tieplatcs, switches, frogs, 
crossings, end derails, reilrosd spikes (Include 
railrond scrow spikes); Tubuler products cend fittings-- 
boiler tubes, soomlcss, welded: crsing end 011 linc 
pipe, seamless, weldad; seanless bleck pipe, other 
then casing cnd 0il line, cast-iron pressure pipe, 
cest-iron soil pipo, wclded black pipa, steal, 
wrought iron, welded gelwonized pipe: steel, wrought 
fron; rigid electrical conduit of iron or stool; all 
other iron and steel pipe (Include riveted pipe and 
mcthanicn] stool tubing); Wire end menufactures: 

iron or steel “fire, uncoated (Includcs plain stoel, 
steinless steal, nnd nlloy stocl other than stainless), 
galvanized wire, barbod “ire, roven viro foncing, 
wire rope snd “ire strand -- gire ropa and cabla, 

not insulntcd, wire strand; clectric welding rods and 
wire of iron or steel; ~elding rods end wire of tron 
or steal (other than clectric); belo ties; electrical 


ond telephone trensmission sires of iron or steel, 


U.SP.; belladenns root, U.S.P.; fluid extrect of 


hellndonne root, U.5.P.; belladonne linimont, N.F.; 


Atropine: atropine, U.S.P. elkaloid; 


etropine hydrobromide; atropine hydrochloride; 
atropine nethylbromide; stropine methylnitrate; 


atropine nitrato; atropine solicylate; etropine sul- 


fate, U.S.P.; atropine sulfuric necid; etropine 


vzlerato. 


Sola Lerther -- bends, bzc%s, and sidos. 
Belting leather.’ 


10| 
wheels; Iron ond Stcel forgings (Exclude stenl grinding it |Fetrunry 25, 1941. 


bells) -- not containing clloy, alloy steel including al Beryllium: orss 2nd concentretes, metel, 


stainless; Advenced Mrnufretures -- fance posts, metal 
drums znd containers, filled or unfilled, for oil, 
gas, cnd other liquids; tool bits or tool bit blconks; 
Parro Alloys -- ferrochrome, farrocolumbium, ferro- 
manganese nm apiegaleisen,-ferromolybdenum, ferro- 
phosphorus, ferrosilicon, ferrotitrenium and farro- 
cerbontitcniun, forrotungsten, ferravenrdium.”* 
Februsry 25, 1941. 

Bell-donna: bellndonnn lonve, U.5.F.; 
belledonna plaster, U.8.P.; extrect of belladonna, 
U.S.P.; fluid extroct of belladonna leaf, N.F.j 
tinctura of belledonna, U.S.F.; belladonna ointment, 


n. Ex. 2612, Tr. 25253. 


alloys -nd scrap, boryllium s-lts end compounds. 
Graphite electrodcs; Airercft Pilot Trainers; 
fTreinezs for ground inatruction of pilots, studant 


pilots ond combet crews for circrast in instrument 


a. 
flying, nevig-tion, bombing or gunncry. 


March 4, 1941. 

Cadmium -- orcs ond concentrates, motal, 
2lloya, cedmiun selts ^nd conpounds, cadmium chloride, 
cadmium oxide, endniun sulfate, cednium plating 
salts, cadmium sulfide, cndpiuo lithopang. 

Carbon Blrck -- carbon black, including g^s 


~. Ex. 2812, Tr. 25253-4. 
b. Ex. 2013, Tr. 25254. 


— 


Coconut Oil -- edible, inedible. Copra. 

Cresylic Acid end Cresols. Fatty acids 
roduced from vegetrble oils under export control. 
lyccrin. Poln-Kernel 011 end Pelm Kernels -- polo 
Mernel oils, cdible, inedible, pelo kernels. 

Pine Oil. Petroleum Coke. Shellac -- lec, 
crude, sced, button snd stick, unblesched shellac, 
blcezehed shellsc. 

Titeniun -- orcs end concentrates, ilmsnito, 
rutile, metal, slloys, titenium snits and compounds, 
titaniuc diozids, titanium totrachloride.” 

Jute: fiber, burlaps except when used cs a 
covering for other merchendise or rs 2 component part 
of other products, bigs cxcept whcn used 2s n con- 
tiner for other ncrehandise; 

Led: ore snd mette, pigs end bers, sheets 
anc pics, solder; 

Borax: boric acid, borates, crude ond refined. 

Phosphetcs: phosphoric acid, phosphorus, 
nhosthate rock containing 20 percent or more phosphorus 
pentoxide equivalent, sulphur-phosph-to containing 
40 prezrt or ror: phosphorus pcntoxide equivslon tice 


s. Ex. 2814, Tr. 25255. 
b. Èy. 2819, Tr. 25258. 


Acrylcritrile; Butacicne; Betylene; Chloroprcne; 
Scdiun chlorste; Sulphur chlorides; Arsenic trichloride; 
Vinylidene chloride; odino." 
April 15, 1941. 

iechinery.> 
April 14, 1941. 

Vegetable fibers and oanufscturecs; Theo- 
brominc; Coffein; Sodium cyanide; Calcium cyanida; 


Casoin.© 


sy 28, 1941. 


Control extended to Philippine Islands.°* 


a. Ex, 2016, Ta. 
b. Ex. 2817, Tr. 
c. Ex. 2818, Tr. 
d. Ex. 2820, Tr. 


Usrch 27, 1941. 

Aninel, fish and marine moons} oils, fats. 
and greases, edible and inedible; 

Vogatabla oils snd fats, edible and inediblo; 
vegetable oil socds, and vegetable and other 011- 
berring rav materiols; Fatty acids; :Bristles; Nux 
vonica; Nylon; Kspok; Purificd wood pulp contzining 
80 per ccnt or more clpha-cellulosa; Cork; Cerbon 
clectrodes; Petrolatum; Allyd resins; Explosivos in 
additibn to those listed in Proclznation 2237 of 
Hry 1, 1937; Detonators and blasting caps; Mapthnlone; 
Phenol; Aniline; Phthalic anhydride; Dibutyl phtclete; 
Dicthyl phthalcto; Dipropylphtheleto; Omoga Chloro- 
acctophonone; Styreno; Nitrodarivativos of benzane, 
toluene, xylene, napthrlene, znd phenols in cddition 
to those specified in the proclemation of Ney 1, 1937; 
Strychnine anc selts thereof; Polymers and copolyncrs 
of butadiene, ccrylonitrile, butylenc, chloroprona, 
s*yrene, vinylidono, chloride, zod synthetic rubber- 
like compounds, #sbriceted or unfebriceted; Chloropic- 
rin; Tartaric ecid; Rochelle sclts; Cuprous, oxida; 
Acetic aldehyde; Pentacrythritc; Form-ldehydo; Nitro- 
gucnidine; Guenidine nitrate; Dicyznodinmida; lono- 
chloroacetic ecid; Chloroncotyl chloride; Thiodiglycol; 


Luling boisa 


THE PRESIDENT: Mr. Logan, Port Moresby 1s 
not 2 nendeted territory. 

UR. LOGAN: I am sorry; I didn't got your 
remark, 

THE PRESIDENT: I said Port Moresby is not 
2 mandated territory; it 1s in Australien territory, 
the territory of Prpun. 

MA. LOGAN: I cm sorry, your Honor. I got 
it from the record somewherc. 

Hr. Roberts will proceed nom. 

THE PRESIDENT: Hr. Roberts, wo heva not 
received your material. 

MR. ROBERTS: I will proceed with Section L, 
Japenese Naval Activitics prior to Decenber 7, 1941. 


JAP NYSE NAVAL ACTIVITITS PRIOR TO DECEBER 7. 1941 


Preparation for war is not an offense under 
the Charter. It has never been considered as such by 
any nation in the history of the world. At thie very 
moment the leaders of the governments of every power 
of the globe are vitally concerned with their country's 
state of military prefaredness. Preparation for war 
and rearmanent are identical expressions. The kindred 
Tribunal in Nuernberg definitely ruled the latter was 
no offense under their carte 

Therefore, if the physical act of military 
preparation or rearmament is not in and of itself 
criminal or wrong it bacomes so only if pursued for the 
purpose of waging aggressive war. The determination of! 
whether or not the marshalling of a nation's military 
strength and the plans that made such possible are 


criminal provokes a most profound question. 


1. Buernberg Judgment p. 137. 
2. Ibid. 


a 


of Japanese naval preparations with the allegation that 


Japan freed itself from the “ashington and Tendon Naval 


1 
Treaties in arder to prepare for war. This of itself 


3s no charge at all. Ta denote criminal cies the 
evidence zust proye beyond a reasonable doubt that the 
ultisate objective was more than ordinary security 
peasures of defense -- was more than war itself -- and 
vat, in fact, aggressive war. 

‘4th this deternination of the prosecution's 
onus we generalize for a moment. The casual observer 
might wonder, in view of the prosecution's pointed 
statements, that Japan, wicked and willful as it was 
during this period, even concerned themselves with the 
small matter of a naval limitations treaty if they were 
bent upon aggressive action. It would hardly please 
the vehement prosecution to infer that the Japanesa 
action in this regard indicated a respect for treaties 
quite inconsistent with the prosecution's theory. It 
would nat be in keeping with the inferences and even 
bold statements of the prosecution to suggest that this 
{sland nation mipht have regarded naval power as the 
very soul of its nationa} eecurity. And it might be 


considered the height of impertinence to speculate tha 


1. Trosecution argument para. F-54, tr. 39,395. 
(ied der BIS 


By the exercise of the “hindsight rule“ 
it becotes possible to start with the rer that 
hes bee: waged and look back pointing out the varied 
and many moves that created the physical ability of 
a nation to fight. 'ndoubtedly thie is the procedure 
of reasoning emptaved by the prosecution here, for 
thev have saized upon every step of the silitery and 
naval history of Jepen during the Indictment years ne 
evidence of preperation for aggressive war. 

German counsel at Nuernberg stated it rather 
well when he said: 

“Armament may, in fact nust, look just the 
eare if it iz carried out for security end defense ar 
it does in the case of aggressive wasters 

excerpts fron Generel “‘arehell's report as 
Chief of taff were there cited: 

“Nature tends to abhor weakness... ~eaknes? 
presents too grect a temptation to the strong... "e 
must start, I think, with a correction of the tragic 
sisunderstanding that a security policy is a war policy: 


The prosecution cor ences its criticism 


Nuernberg transcript p. 13,128, July &. 
- Marshall, "eport of Chief of Steff t. ©. aArpy, 


6. 117 (1945) quoted in Muernb t $ 
13.124. Jute a? erg trenscript jia 


this country, which had during the short years before 
risen to a positian of international recognition ar a 
progressive and leading power, quite frankly and open- 
ly professed to the world it felt ite security deranded 
a more equal distribution af naval strength. Put at such 
risk as the defense may incur we advance this thesis 
and nove to a discussion of the Japenese action regard- 
ing the naval treaties. 

at the time af the evecution of the “ashington 
Naval Treaty in 1922 there eyisted a bond of friendship 
end trust between Jepan, the United States, Great 
Sritain and France which hed been tied during their 
allignment in orld “ar I. Such a condition of inter- 
national feeling as then existed must have discouraged 
strong criticism of Japan's conceding to a naval limi- 
tatian which rated her beneath that of Great Britain 
and the 'Inited “tates. But those who appraised the 
egreement from purely a naval aspect were not even then 
satisfied with the substance of the armaments allotted 
ne 

It is not difficult to realize that by 1930 
those naval leaders upon whose shoulders the burden of 
providing security from the possibility of attack by 


fea nere ever more highly concerned with the treaty 


restrictions. For during the eight years that elapsed 
fron the time of the original signing, the weapons of 
warfare had changed, the international situation haa 
undergone e metasorphosis and the complacency of Japan 
based upon its original feeling of security at having 
baen fo recently allied with the United States end 
Graat Pritein a Ay 

By the terrs of the ~ashington Treaty the 
number of capital ehips and aircraft carriers permitted 
Japan was limited to 60% of those of the United States 
and Great Britain.” It was but natural therefore that 
reasoned opposition eyisted ta the culmination of the 
1930 London Treaty without modifications being made 
which satisfied the requirements advocated by the Naval 
General Staff. But regardless of the international 
grumbling in Japan, often a healthy evercisze of povern- 
ment functions, the treaty was concluded and with the 
approval of the Naval General staff. 

The prosecution charge that from 1930 to 1936 
the Navy morked zealously to free itself from the treaty 
restrictions amounts to no less than a distortion of 


the evidence. The evidence has been that Japan sought 


3 
a modification of that treaty and the imposition of 


2. "4, 3011; tr. 34,512 4,524 
a.m a6.glo eee 
Q; 


2. Pror. argument para. F- r. 
3. Tr. 26,782 P 7 


about the tina of Sccretary Stieson's so-called 
Sats Off" apeech edvocating naval building in the 
United States the Jopancsec General Staff vas 
attenpting to replenish its Navy sith ships under 
600 ton capacity and which were not covered by 
trecty limitations. This experiment proved disas- 
trous and deplorable accidents occurred involving 
the sacrifico of oany lives through the espsizing 
in heavy weathcr of thease torpedo boats which were 
toa haavily et: 

Coning to the 1934 preliminary navil con- 
fercnce 2t London called at the invitation of Grent 
Britain we find the prosecution charging that Yapan 
deleyed in accepting the invitation givon in «cy 
and did not send a delegate until ieee This 
te elso at warisnco with the facts for the British 
invitation was received by dapen on lny 17 and accept- 
ance of the proposel was radc on kay 30. The then 
Japanese anbassodor to Great Britain -- MATSUDAIRA -- 
uas noninated ea ita dclcgate, Talks with tho British 
cocuene.d on June 18 and with the Unitcd Statca an 
June 192° Tho talks were discontinucd on June 12 
l. Tr. 26,661 


2. Pros. arguoent pere. F-57, Tr. 39,399. 
A esi 36,783 4, Tr. 26,703. 


even severer restrictions, which if accepted could not 
tave but precluded the possibility of aggressive ac- 
tion being taken by the RISA The 1930 treaty limi- 
tation on auxiliary vessels proved a severe restric- 
tion on Japan, since it closed the door on the possi- 
bility of providing the needed eytra security (through 
tha construction of lighter varsaa) caused by tha 


60% restriction on capital ships. 


4. Tr. 26,785 
5, Tr. 26,660 


with thc undcrstanding that they should be reopened 


on Octobcr 23 et which tice Vice Admiral YAMAMOTO 
was nagcd ns zn edditional delcgate and prosptly 
arrived to carry on delibcratians 2t the tinc fixed. 
The why ond wherefore of Japan's proposal 
ot thfs 1934 sub-conference ane the 1935 discussions 
that followed are sct out in the personal testit.ony 
of a defense witness who is perhaps the only man 
livin today who attended all of the nav2l conferences 
in the high capacity of an er An cecurate tord 
picture of the exchange of thaughts end dotcilcd 
discussions which occurrcd st those confercnces and 
which are not to be found in their cntirety in offi- 
cicl reports vcre sought to bc presentcd bcfore this 
Tribunal through the personage of this witness. The 


defenso cven suggested thet thc prosccution should 


l.e Tr. 26,782 
2. Tr. 26,700 


telcons this chance to cross-exz:nine a witness 


1 
of such reputation and ‘morledge bug they did not 


avail themselves of the opportunity. 

Unfortunctely the view was accepted that 
hia testinony wes particulzrly objectionable 
because of its renee with the result thet ita 
delinitatian to = snrll part of its origins] forn 
destroyed whet ne canaidersd to be volunble back- 
ground revelotiona needed to fully Eon pa ches the 
events that led to the Japanese abrog=tion. 

Te thought sesca to prevail that the 
so-eclled "connon upper linit" propoacd by the 
Jepancae delegation ot thc London proliainary 
ncgotistiona in 1934 ond the London Conference of 
the follocing yaar was not only an abrupt proposel 
but one solely calculated to benefit Jepan. 

But such an opinion is neither just nor barne out 
by the evidence, Historically speasinz, it could 
herdly be called a Japenese plan for, as to the 


origin-1 idan, it would be nore in accordance rith 


Tr. 26,779 
Tr. 26,820 


Tr. 26,777 
fr. 36° 7a. 
Indictnent -- appendix a, Scction 5(a). 


I 
an unreasoncble progran. 


Thus all of the above płans wcra tasan into 
conaiderstion by Japan mora ore hase as a pottern 
in fortulating their proposal. and since the 
Japanese dclegates were under instructions tu 
forsgo ionediate insistence or enforceuent for 
a canaiderable period, tùcy did not fecl their 
proposal woa onything incapable of acceptance or 
unreasonable in RA 

ta to the arguoent predicated upon the 
differences in vulnerability of the nations inm- 
wolved whic required various allatrenta in naval 
atrength ta insure sccurity, the Japanese delegate, 


Adoiral NaGaNO, admitted the need for adjustoent 


in regard to Great Britain's strength night bc taken a 


the common upper limit and that there would never 
actually be pority on this basis. He even went 
so far as to say thet Jopan ras willing to have 
Greet uritain excecd the coacon upper licit but 


+ 
that great care should be taxcn in vorking it out. 


Tr, 26,803 
Ibid 


Ibid 
Tr. 26,811-26,812. 


tha truth to sey that it originatcd with other 
porcrs. 

On Auguat 7, 1923 tho British Enbassy 
sent to the 7opanase Governoent on anglo-French 
comprodise plan containing a provision fixing a 
fixicug licit for cruisers and in It 
resulted in whet ia known as tha Peul Boncour 
plan after furthcr study in thc 1927 LORE 
?scporatory Cocriayion of the League of Netiona. 
Another sinilor instanca was 2 proposal cada by 
the British delegate at the Genevo Genercl Dis- 
nriiagent Conference in Novenber, 1932 which celled 
for a reduction of the air farcaasa of lending 
Potors ta the lewel of Great Britain which at 
that time ranked pane But it reooina to be secn 
that nobody charged Great Britain with subnitting 
oO .proposal that had no chance of acccptsanca. 
There was also the so-called "Hoover Plan" of the 
United States sutaitted at the 1932 Geneva Con- 
ferenco calling for aweeping reductions of ono- 
third to one-fourth in naval arcauents but no onc 


accused the Unitcd States of bad faith in proposing 


l. Ex. gon 
6,793 


2. Tre RB 


Furthor, it vaa pointed aut thot in apite of the 
differance of vulnerability between the Unitcd 
States ond Great Britain, they neverthelcas had 
aren Thua it was pointed out that if the 
United States, olthough leas vulncrablé than 
Great Britain, had naval parity why should there 
be n groat difference betuecn the naval strength 
of the United Statea and Japan even if it be 
conceded that the lattcr vas leas vulnerable, 
Jnpan however contended that they were Dore 
vulnerable than the United States. 

But rather than lose oursclvoa in the 
arguments concerning the justification of neval 
strength ellotted to the lending powera it would 
be ouch better to simply point out thet the 
Jepoanase action ultinately takan waa logally pcr- 
Lisaible undor the trooty NA morcover, 
before loaving the 1934 confercncc, aftor receiv- 
ing thot onounted to an invitation to do ao, 


the delegates wired thcir governtient for 


Tr. 26,786. 

Ibid 

Ibid 

Tr. 11,291 

Tr. 26,051, 26,815 


dnatructions. ‘hercaftcr, Japan insisted on further 
explainin; her vicrs but it was refused. She did not 
cvcn then lcave but advocetcd that tho five powers 
agree on such matters as secocd possibli such as the 
use of submarincs, but Great britain rejected this 
ee gai Tne Japanese delegates then suggested 
that, in lieu of their leeving the conference, an 
indefinite postponecent be had. But this, too, tas 
rejected by the British. It was only then the 
Japanese proposal ras definitely rejected that they 
AT But in keeping rith the request urde she 
left an obscrver. In so acting she ves vithin hcr 
rights under article 22, Paragraph 1 of the Treaty 
thich providod for such a step. 

Such anmnll attenpts ta concoct a conspiracy or 
to introduce catters which tended to point e finger 
in thet direction is “revealed in the rcfercnce to 
YetawOTO ond NAGANO, Japanesc dclégatcs to the 1934 
and 1935 confcrences rcspcctively, serving togethcr 
for n considerable period of tine as winister and 
Vice winister of Navy in 1936 and oe The inference 

26,81 
26 , 82 
26,81 


5. Tr, 26,819 
6. Tr, 11,182 


In speaking of Japan's acy suppl.ucntary progran for 
the fisenl ycer 1937, hc pointed out that even if 
Japan had rcoain.d a party to ¿hbi London Nerval 
Treaty shc roul have been suthorizcd to build 53,000 
tons of shipping in the nature of rcplacenents and 
that the progres for the cooing year, even -hough 
Jepan tas mot nov hound by thi Treaty, provided for 
the building of tonnage far bclow Pe Re He seid: 

“Japan s.a. hos no intention whetsoevcr of 
reking plans wici fight threaten the United States 
and incite a shipbuildin2 AN 
was 1t an nggressive navy which through such 2 
gspokes-an said: 

"If Jnpen and the United states shouid fight 
onc another in the futuro the var rill be absolutely 
= question of life nnd death to Japan; but not to 
the United States. That is, to the United States it 
rill] bc a var for prosperity, while it will bo a 
oucstion af life and deoth to Jrpan.” 

The Japancae arc criticized for rcjccting 
proposals fro. the United States, Grest Britain and 
Frence for the rcciprocal cxchanzé of naval construc- 
tion E Tncr: is o sinple answer to this. 
1. bx. 914, p. 21 3: ix. 914, Tr. 9,243. 


2. Ibid. Praa. Argurent para. F-59, 
fr. 39,401. 


bein; that ns hizh-rankinz neval officcrs cy 
rorked togothcr closely in c conspiracy tone. Upon 
croas-cxsuination it cas revealed that the "considor- 
ble period of tine” nentioned was a natter of sixty 
days. 

It was tcatificd that NGANO statcd the 
aircraft carrier vas the principal type of aggressive 
naval aro, But on cross-exanin-tion it vias revenled 
that NAGANO also listed battleships and othc? capital 
ships as offcnsivc naval ers, os cll 2s aircraft 
PRS The prosecution ::itncas attczptod to 
take purportcd quotations of Adcirol NAGANO, then an 
accused herc, and to construe thco in the worst pos- 
sible scnse. But it appcarcd on cross-cxaninrtion 


that thc quotations attributed were not actual quota- 


tions and that rhon read in the light of the full tcxt 
2 


of the docuncnt thcy appcarcd entirely different. 

wo refcr the Tribunal to prosocution exhibit 
914, a portion of ‘hich ia read into the tranacript 
corm.cncing on poze 9,241. ‘his represcnts the vicws 
of Adnirnl TOYODA, Socou rho in 1937 was Chicf of the 
Navol affairs Burcou of the Navy ainistry ond in a 


Position to oxprcsas thc thinzing of thot organization. 


l. Tr. 11,248 
re ge, TELAS 


The Japaneac had refus¢d to continu: on under the 
treety linitations because =hzy openly dcencd its 
Provisions inadequate to provide thc sccurity Japan 
desired. To havc continucd with the cxchange of 
naval construction inforration would hevo in cffect 
been the sate as if Japen had recained bound by the 
treaty rcstrictiona. This because the truly superior 
industrial strength and building eapacity of the 
Unitcd States and Britain dictatcd that they could 
at all ticcs keep os far ahead of Japan in naval 
construction as the trcaty hed provided. It ens 
interpreted, therefore, as a device of the British 
and the United Etatca to check a weaker naval porer -- 
treaty or no oye 
II. ESPANSIOH AND STRENGTHENING OF NAVY. 

8S‘nec, fron its evidence ond arguucnt, the 
prosccution hoa assured that thc strength of a 
country's navy and the building of that strength is 
indicative of guilt of some sort, te are forcecd to 
enswer their assertions. The prosecution points 
with pride at their evidence of the rise in budget 
figures os indicating the preparation of the Jnpaneso 
Navy for war. But thcy close thcir cyes to the cou- 
Parable risc in thc budsct appropriztions of the 


l, Tr. 9,246 


a ee 


Se tre lageco™ 


Uaitcd Etates in 1951 nich repro» unted the enount 
of $353,000,000 and the risc up to $3,500,000,000 in 
TA and their Lcntion of the increase in Jepenese 
Xavy personacl fells with a dull thud when corparcd 
with that of thc United States. In the year 1940 
wham preperations ney have bco said to be at thcir 
height, the United Statcs naval personnel totalled 
280,086 to Jap-n's ase 

Desperoat2 in their attcrpt to prove how 
large and agsrcssive in design thc Japancse Novy was, 
they introduccd two sets of statistics -- one by the 
aral testinony of .doiral Hichardson, forcer Coc- 
mander in Chief of the United States Fleet and, 
incidentally, their only witness who appcarcd person- 
ally in thia phcse, and charts prepared by official 
sources of the Japzncaė hats This respected 
witocss clthough testifying after the introduction of 
the afficial Jtpancec fizurcs aa a prosccution exhibit 
@id not sce fit to cisnie his tceticony relative to 
the Jepancse caval stren;th. It vas only after being 
ehallengod on cross=¢wacination that he confeascd 
his oistexe regardin aircraft carriers. Thore he 
l. bx. 3004, Tr. 26,652 
2. Fx. 3002. Tr. 26,51 


J. Ex. 1,249, Tr. 11,184 
4. Ex. 916, $17, 918, Tr. 9,251; 9,253; 9,254. 


TIE PRESIDENT: We vill vcecss for fifteen 


C hercupon, at 1445, a racoss was 
taken until 1500, after thich the procecd- 


ings were resu ed as follows:) 


afnitted that he had according to the proscecution's 
on evidence, ovcr-c-Sirated the Japancse strength 
by 26,000 tons. He mis eskad rhcther or not he con 
sidered this figure of 26,030 to be relcvant, and he 
said: "I think it is AT Mith respect to 
suboerines ht also confcsacd that he hid oisinforucd 
the Tribunal rhen he Stated that Japan had 44 of such 
craft in 1931] and 74 1! 1941. He said however that 
he was couito tilling ta accept the true figure of 67 
subnarincs in 193] and Wy in 1941. ‘he effect of 
his testinony vas to sMmy a loss of two subuarines 
rather then an tncrense of a However, had 
this statencnt gone unchollcngcd by ¢efense counsel 
it vould have becn in the record ond against the 
Japoncse Navy, 

In reaard to destroycrs, he admitted error 
in inforring the tribunal that Japon iad 52 in 1931 
and 102 in 1941. Ho stated the correct figures cere 
actually 110 destroyers in 1931 and 112 in 1941 
shoving an inercasc, not of fifty as he had originally 
stated, but of only tuo. 
1. Tr. 11,260 


2. Tr. 11,261 
3. Tr. 11,260 - Af. Tr. 11,185 


YASH OF TH. COUNT: Ta. 


“41itery Triben: l for th. Fer E st is now resuzed. 


THE PRISIDIFT: €r. Roberts. 
OR, REIRIS: The witness strtcd the tonn re 


of z ship is nor silly cloacly ind hirhly geaedincrs® 


with the mviber of iirerrft it c.n errry. The evi- 


dcnec discloses th. totel United Stetes cirercft 
tonn: re <s of the tic of Perrl Hrrbor ws 162,600 


tons `s co pired to the Japenese tote) of 152,970 tors, 


indic: tinr if tic prosceution witness wes correct 


qm his st tercnt, tht the Lnitce Stites covld erry 


c thet 
zore pl ncs eyen 4f they -osscsscd less shios ine 


this clencnt ws the nost in-ortrnt in repere to the 


oncrrtion of circr. ft c: rriers, esnecitlly in rogerd 


to the :ttzck on Perrl H:rbor. Tne cvidence then 


shows thit the iver fe rirereft erricr ernceity of 


Jiocn wrs 480 plzncs rnd the Tnitea Btrtes, 496 


vlencs 4 Bure ly, the : gercssivcnesa of en rircrrft 
errrier is ¢cpcndent on tac plentas it ern c.rry- 


‘mich flcct, therefore, w3 erer:bls of thc cost 


effective sction? 
agrin, the evidence reverls thc Jzornesc 


As ia 
ie rl 111259 
3. tr. 11569 

4. ar. 11,267) 
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t ircri ft c.rrizr "Hosho" urs, rceording to the sreci- 
dertions of th " shington nd London X v51 Tresties, 


pct of d-tc int obsolctc. althorvzh inclucing the 
putcctcd treining ship "Hosho" is om of the Jintncsc 
ecrricrs in thc co:pilstion of its strength, the 
prosceution dropped r sitiler vesscl of the Unitcd 


it tes, the Langlcy, fron ita coiipil: tion of anertecn 


$ sdrercsft c:rricr strength. 


ll 


13 


Sinca :d:jirr] Richsrdsan strted th t his 

re port ta this fribunrl in the m turc of trstirony 
wes tracd on the United Strtcs officis] atrtistics, 
we ak the Yribun: 1l to couprre Exhihit 3001 which is 
lrazittedly officiel stitistics froo the Jevrrtixcnt of 
kKrvy of th: Unitcd Stitcs * with the witness! testi- 
ere rs to what the atetistics wcrc, The disercprncy 
tco xs obvious. Using tha rrosccution's omm evidence 
-s the brsis for Jcpan's figures :nd the officiz1 
statement of the Denartacnt of Navy of th. United 
States as tc officicl b sis for United Strtcs nov 1 
PERT the co orrison rcve. ls ten cirerrft e¢rricrs 
for Japan :nå cight for the tnitcd Stitcs, : is being 
an k- nd Dece.:bcr 7, 1941, It clso disol ys the Unitcd 
(1. ix. 916, Tr. 9,251; Ex. 3006, Tr. 26,663 

2. tx: 70l, tr. 46,611; Tr. 11,278. 

3. Tr. 26,612 


4. Tr. 26,645, 26,647 
5. Tr. 26,649, Cf. Tr. 11,185) 


eo gute the nzv:1 strength then proscnt .nd patenticl 


detn co the tuo countrics hrve never becn dorbtcd 
1. 


cither by-the arosecution or dcfcnsc. For thesc 
figurcs on tha J-prncese side were originslly introcuccd 
by the rrosceution thensclwcs cnd thcy of coursc must 
sind or thir orm cvidenec, while the incricrn figures 
sirc intreduccd uron :n official strtiaint, fs hercto- 
forc strt.d, from thc Navy Deoart.:cnt of th Unitcd 
St. tus in Washington,DC. C. 
as to the import: nec of showing : corns rison 
betuccn th two countrizs +s to n vrl strength ird 
mw: l potenti: lity, the Presidcnt of this Tribunrl szid: 
"The stetencnt rs to the Jee ncac strength 
is of no vi luc to us unlcss we know the eee 
The President slso si id: 
"chc whole voint is to show rg reasion on 
the art of th: Jeprncac. To pruec tòrt properly we 
world have to “now the strcneth of the possible opnos- 
ine fleets in the Prcifie snd thc plens covcring ther." 
It therrfore follows th. t sych argwitnt cnsu- 
ing; btecn the €cfense :nc prosecutinn rs to the maun- 
i.r of the term “On H. nú" or “Indcr Conatruction" 


z cows umrorthy of discussion in viw of the 1 rgcr 


Do Tes 26,013 


Ze Ate 11:270 
a raaa ee aS 


43,198 


St. tes .s suprrior in tonnigc in cvcry erpreity. The 
tot. 1s mrteining to torn: ec show the United Etrtca 
b- :Inost f 3 to 1 supcriority ov r Jepen with sox 
_3:273,000 tons to 490,000 for Jinen -nd with r grert 
auririority in the nunbcr of ships, 

ås to vessels unécr construction zs of [cec™.ber 
7, 1941, sufficc to s:y the Cnitcd Stztca so fir ot- 
stripped J:ocn rot only in tonn-ge but in narsber of 
veasvls th t there is little need for content. The 
atctistics show Jrocncsc building of 88 vcasils with 
375,000 tons s çonerrcd to th: Cnitcd St: tca con- 
struction of 1,321 vcss. ls of 2,000,CC0 AN 

It v a aduire] Rich:rdson hi-:aclf che arid: 

“ee. it the cnd of 1941 the tnitca Sti.tcs 
hc unécr construction in mMjor co:bst vessels -- tht 
includes orttlcshios, :Arer: ft cirricrs, cruiscrs, 
dcstroycrs tnd suburincs, c tots] of so wcthinr over 
2,000,000 tons.“ e 
He alao st: tcd th't the f-uriern figures indiested thrt 


Javan hed less thn 500,000 tons undcr construction s 


of thit tice. 


4a noteé biforc, the b sic figures usd to 


Tr. 26,648 
. Tr. 26,650 
« TE. 11,277 
. Ibid.) 


issuce. ~ the p:rcnt docuscnts ¿rc clezr end un- 
wisputed, (ny tcehnierl irtcrpret: tion sccking to 
ciscovrere the fiet thrt the Pnitcd Strtes urs in 
posscasion of inà ws building : grectly sup rior 
mivy is purc sophisn. 

Thesc co. prrisonsa cre therefore inport nt 
only to show th t Jrocn tia furre of the nivel voten- 
tirl of the United Strtes snd Grist tritein :nå soucht 
to keco tbresst, thereby discherring thcir navcl 
sccurity oblisrtions. In vicw of this wc hive tcati- 
any indicstine thst the Jrosncse hrd kronuledge of this 
trc:indous shipbvilding orogre: of the United ft a A 
but thet they did f742 to kocp 'bretst in construction. 
Tois in scito of the fret tacy werc :wire of the so- 
erllcd /noericcn shipbuilding progrcms co:w:only referrad 
to fs ths Vinson Plein end the Stork Plen; togcther with 
the Stinson "Y.ts Off" nivrl spicch, the coving of the 
flcet to Heweii, the ¢cel’rstion of :crticl 17w in 
the Fhiliopincs, thi lryinf of .in's in the costcrn 
cntr: nec ta the Sinréporc ftrrits, the riinforce:ent 
of .ustrclirn troops in Wrl-y:, the .rrivel of new 
troops in the “nilip-in.s together with the military 
conferences tht vere tikin; olrec between the 


(1. Tr. 26,670 
2. Tr. 26,669) 


43,201 


interoniatic nunrs. It is inoic tcd tht thesc 
.4tters ité orny torc 1.d to the Ei crecney Supple- 
ant ry kwil @rogrs of iry 1941. d 

Thus, let it not be seid th:t J:orn w.a clonc 
in its n wil preprretions or th-t its r.v-l lc. dcrs 
ocre unurrrentcd ir their ferrs. Never did the nevel 
licduers of Jeern losc sight of the rbility of the Unitcd 
Stztces ind Gre‘ t frit: in to r:pidly iobilize rnd éria 


uron thiir v'st rcsourcaa. Nore were other rttcrs 
wich sct Je-en ryirt fra: the wir potcnticl of the 
Dnitcd Strtea ‘nd Gre:t Brittin such s far lick of 
civili:n :irerrft cep ble of convcraion. Or thc 
arnoccrovaly fcu nacre nt ships cr-: ble of corversion 
fa coma rsd with othcr powers, š 

Ia it to he corsidcred ra croinat thc 
J.srncsc navil officcrs of Jepen tht thcy openly 
procl: í icd to the world thet the :ircerrft ecrricr 
‘a wll .s the b.ttleship were the ‘ost rxgrossive 
hoon Or ís it to bc corsidżzrcd to thcir ercdit 
to h:ve don so in 'r open brnd:d «snnacr for fll to 
h r? Th. proscection built ita tcsticony with the 


wicu of culuin' tine their story it ita pinn:elc with 


Ibid. 
Tr. 26,670-26,671 
Bho Te 


__ - - 


43,203 


self-dcfcnsc .7cinst the Witr «+ 2 l while the 
evidconec before i:cntiancé L-a clerrly shown the suncr- 
icrity of the Unitcd States Slcct, +s could be cxrcetcd 
with its two occin oblig¢ tion, the frctor of nobility 
of uoderm fleet espreislly throuch use of the Psne:s 
Crnrl hes been cosphi tely avcrlookecd by the prosce:tion, 
znd cuite convenicntly so far it nuts to n:ught ruch 
of thcir -rgu:rnt. 

2ssu-.ing th't the Unitcd Strtes with its 
two oceans ta cefcend, cngrecd in wr with Jeon clon, 
it wa ld hve been of little security to Jrorn to hrve 
relicd unon the frlse m soning tht the (nited Strtes 
vould cnloy only its S7cific Fleet zs < matter of 
frirness. It vould hrve becn indecad ¢ reaerkrblc bit 
of foresight to hivc, in the yerr 1936, predicted tht 
Ger cny would be engrgine the Unitcd Stctes Flect in 
the “tirntic Occan rne tht thercforc Jrp:n wold not 
aecd © lsrge nrvy for its security. 

*e hive ¿lso to corsider thtt Jrprn could 
not hry. been so ignorrnt rs to ovcrlook tht Err t 
Rritcin, th tridition:1 zlly af thc United Stites, 
hid so. of its flect in the °reific rnd thet the 
Noth rl nda ta well posacsscd nivel strength here. 
If in the «vent of ¢ coibined rttick rgrinst Jenin, 


(1. Pros:cution /rauncnt prre. F-62, Tr. 39,406) 


€ J:prncse zttrek cyrinet the United St-tes rt 

Perrl H rbor. Thcy sought to sho. r continuity of 
retion, of plrnnine rnd of purpose ellcging th:t 
Joprn tuilt :irer:ft errrizrs nd princd “overwhelszing" 
or “d:elgive" suprez: eae 

Such r. fictitious thcory shovld bc dissip: tid 
in the light of *he truc f:cts re it should be notcd, 
for cz-zpic, thrt the Jeeencsc cirer: ft errricrs wcre 
onatructcd for rection cround th. how w ters -- not 
or strik.s st pr:rt tate Tor they covld not 
perry cnough fucl for long serlc op. sa The 
prosccution's own witness -- ;d ir: 1 Rich rdson -- 
B id in his testi ony tht it wes i cerr te to conclude 
fat Jpn hrd not budlt its e:rricra for such long 
' ngc op.rztiong zs the Pezrl H rbor Tere Yct 
in thc other hrnd he testificd thet the Cnitad St: tas 
i rricrs could e:sily hove nroccedecd to the cor st of 
open nd returned under thcir own nowcr. g 

The crosceution specks of only nortion of 
ne Tnited Strtca Flect beinp in the. 2-eifice rnd tht 
t is co.pletely stninrless to. tte-int to deduce fro~ 
opr tive atrtistics thet Jen-n built its nrvy in 
we Ti, 
2. Tr. 26,672 
3. Tr. 11,272 


4. Irid. 
5. Ir. 11,271) 


the I-prnese brvy ta it existed wuld hrve looked 
nitifully s7711 inceod. 

The dwirfing of the Jcncncsc shipbuilding 
plina when co-r’red to the west corstruction of the 
Unitcd St: tes is discounted by the prosccution in 
thei: rlleg: tion tht wicrier urs building ships 
for othr cointrics en¢grecd in wer recinst Gerucny 
ind tht there is no svidcnee th:t shc hed rny 
intention of :ttseking Joven or of throi tening to 


ĉo so. ‘fe ooint out evcin the ::ove-:ant of the 


ales 
United St: tes Flect to Arwrii which reénittcdly wrs 


for the cxpress purnose of rffcetine Jeprn snd s1so 
refir the Tribun- to the cvidence waich his hercto- 
fore ben citcd in other :rguicnts which pryc Jepen 
definite rc:son to relicve it wrs codingired, contrery 


to thc conclusion now rdvenced by the prosecution. 


(1. Tr. 11,295) 


III. MANDATED ISLANLS 

fhe questicn of whathor Jepan fortifiod tho 
Mandotad Islands in vicletion cf Articlo 22 of the 
Ccvenant of the Leaguc of Kationa or its treaty with 
the United EN 5 mit the resl issua here involved. 
Although the prosccution mekas the chargo thet "thao 
expansion of Jepoan'a Navy was for the purpcac cf ag- 
grcasivo war is woll evidenced by the fact thet sha 
illegally fortifiod the mandated AA hos 
behind it neither thé banofit of logic ncr dcaa it 
exhibit on understanding ef tho issues bofore this 
Tribuncl. 

Por them to atata thrt “thore could be no 
contenticn thet thia (fortification cf the Mandated 
lalands) wos dona in self-dofaneo sinco Japan hed no 
right te fortify thom even for self-defanae" is shallow 
Fecacning. ‘ Wo may just os woll say if o mon cerries 
a gun in violation cf law he hea procludad himself thc 
right to assert salf-defcnse evon thcugh he usas thot 
wecpon in self-defcnsc. Con it reosonebly bo orgucd 
thot the wiclation of e troety could not toko place 
under the impetus cf ection in self-dafenso and thet 
such action destroys the right cf sclf-defonse? Cer- 
tainly the presocuticn must confine th.msalvos to the 
(l. Ex. 23, T. 9081; Ex. 29, T. 9084 
ae Pros. argument paro. F-64, T. 39408) 


clearly the precticel ottitude cf an crgonization 
charged with the cbligetion cf performing ita desig- 
noted functicn for its eccuntry -- thet cf providing 
navel security. If it reprosonts aggroasivo thought 
then the Jepaneso Navy has c.mpanionship in the other 
military branches of tho world. 

The presecutico cherges that es early as 
Jonuery 20, 1937 the Privy Council spprovod sa deciaion 
te cnabla navel cfficers tr bo appointed os adminis- 
trotcre cf the Scuth Sea Islonda. They also cherged 
that the avidence shcwa after 1932 and particularly 
aftor 1936 militery ond nevol works cf all kinds were 
constructed on an extensive scalo. E The defense preo- 
duced in peracn HAYASHI, Hisac, whe wes Chief of the 
South Seans Beard which wos tho administrative organize- 
tion cf the Scuth Sees Mandoted Islanda, from 1933 tc 
i936 During thia period tho witnosa tostified: "I 
state positively thera wore ne militery igh tea heaat to 
in the Scuth Sae Islands wh_ie I held my pest there." ; 

Tho evidence reveols thot rt that time tha 
Minister of Nevy, Admtrol OSUMI, Minec, advised that 
the ccnatruction cf airfiolda fcr ccmmercinl purposos è 
the islonds hed botter bo givon up bocnuso it might 
(1. Pros. orgument pra. F-65, T. 39409 


2. T. 26491 
3. Ibid) 


ssuos involved. It is cgein e getter of whothar auch 
lleged fcrtificetions took plece for tha purpose of 
cccooplishing cggresaive war. The contention cf tho 
efonae hra boen and ia that tho evidence clcarly 
eponstretes thore wos nc fertificeticn cf the Mondoted 
salonda ond thet even assuming fcr the scke cf argument 
hat thoro cere instollaticns which could be tormed 
ertificntiona, they were ectually inatalletionsa fcr 
he purpeses of salf-defonse ond nrt fcr aggressivo war. 
If thon tho crux cf the cherge ia thet Jepan 
ropared the islends for militery use for the purpeso 
f weging aggressivo war, wo precoed tc feco the evi- 
once cloorly end toe point cut whoroin it failed or 
as disprovod. 
In regerd tc tho attitude of the Japanese hovy, 
t should be frenkly atatod that they ragerded the 
outh Soa Islands es gecgrophicelly saituoted ac ea te 
cnatitute tho bulwark cf aon defonse for Japcn. i It 
as falt thet if these islonda foll into the hands cf 
n onemy it spelled cortein defert for a Tharo 
sm dcubt thet tha Navy would heva carried cut dofen- 
sive ccnstructi-n cn tho ialenda were it net for treoty 
BRS 6G Those frrnk odmissions domcnatrate 
(1. T. 26468 


2. Ibid 
3. T. 26469) 


House difficulty with the League of haticnsa. The 
A4tnoss gives n detailed cxplonaticn cf the tranaperta- 
aon and commerciel mcttera partaining to smo of the 
fandated Islonds quite frankly. He denied that the 
bruth Sona Buard ordered the Nippon Yusen Keisha nect 

ko accept foreign passengarse. And further denied that 
he Minister of Nevy or the Fcreign Minister ever sug- 
ested or ordered such a aging Surely if the prose- 
ution were soricus absut thoir allegaticna thet from 


1932 Japan constructed military and navel vcrs on the 


islands thoy would havo cross-cxomined this highly apse 


ligent, clanr-spuken witneas, but thoy failed tc ĉo fa. 
Tho South Soca Buronu requested the asaiatence 
of tha Navy in tho construction of cultural and indus- 
trial facilities simply boccuse there wos no othor 
branch of the government to turn TAi In 1934 the 
Buronu started o progrem of opening nericl coomunice- 
tions betveen the islands for conmercial purposoa and 
te oid in mecttors involving rescue tork in ceso of ship- 
wreck. j and tho Nevy took port in extending auch halp 
as woa requastad "in so for oa it could be done without 
violating tha roloyant traoties and rithout interfering 
(l. Ibid. 
2. T. 26493-4 
3. T. 26494 


4. T. 26470 
5. T. 26470) 
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with the Havy'as proper function," Evan then the Navy 
was unable to assist much because of tha atate of af- 
fairs in China and it was only after the China Incident 
cana more or leas to a atancatili that they sere able 
to give assistance in the way of technical materials, 
labor and transportation. > Tra havy than actually car- 
ried out a atudy to detarmine whcther or not the assist- 
ance to be given the Bureau could be construed as con- 
trary to treaty requirements and concluded that evan 
though a development on an island such as an airfield 
could in times of war ba converted to military usage, 
the fact that they did not per sa constitute a military 
establishment was within the limits of the treaty of 
the mandate Aa 

The witness YUSHILA, whose position with the 
Eavy connected him directly with such matters, testifiad 
with considerable detail as to the exact inatallationa 
placed on various islands an his statements were pot 
contradicted on cross-examination by the prosecution. i 

It waa frankly acmitted that after Novenber 5, 
1941 the Navy decided for the firat time to carry out 
the construction of defanse vorka cn the Mandatad 
{1, Ibid 

2. T. 26471 


3. Ibid 
4, T. 26487) 


l. 
the right of Japan approaches, in our conception, 


almost the point of facetiousness. Do they honestly 
cantand that in a time of war a country should stand 
idly back observing a treaty which meana almost. certain 
defeat if complied with? 

It 1s not our purpose to set out in full the 
anawer given to all of the minute charges made by 
Admira? Richardson in his report, especially the refor- 
ences to General Order Number 1, Suffice to say that 
he points out that the interprotation of General Ordor 
Number 2 to the effect that supplios had been storad 
on the islands was a misroading of the order and that 
there was nothing therain which indicated that the 
figures. on the attached tables of the order proved that 
atoros sust ba on hand. It was pointed out that the 
statistics merely indicatad the program of the Fleet 
of tho amount they wished to have at those points witholit 
indicating aa to the mathod which was to be employod. x 
The Tribunal is reforred to the pages of the transcript 
containing the detailed testimony of former haval Offi- 
cer YOSHIDA’ if they desire to make a study of the 
matter. 

The defenac placed in the witneas box KONO, 
(1. Pros. argumont oara. F-68, T. 39413 

2. T. 26480 


as 


Islanda. But it was not until after tha- middle of 


Novamber: that the construction corps left Japan for 


1. 
some of the islands, But this was anly after condi- 


tions between the Western Powers and Japan had como 

to the danger point of explosion and it would hava 
been militarily ridiculous for the Japanese Navy to 
havo sat back quietly with folded hands. Much aa the 
prosacution would like to construa the norma) course 
of conduct as criminal, common senso as well as legal 
reasoning must bo used in judging matters of this kind. 
If Japan had entertainad the thought of aggressive war 
against the United States, Graat Britain ar tha other 
countries, surely they would not have waited until this 
doaperately late day to begin such military construction 
on the life line of Japan. 

Tho testimony of Admiral Richardson relativa 
to the Mandated Isiands ia answered by the defense 
through the testimony of a Japanasc naval officer who 
pointed out that Japan did not have supply facilities 
complatad on these islands prior ta the war or at the 
beginning of want The prosecution allegaticn that the 
use of tho islands for military purposes after the con- 
pencament of hoatilities Dccembor 7, 1941 was not within 
(1. T. 26477) 


Shunauke, who served as Chief of the Nanyo-Cho, or 
tha South Seas Bureau, from 1940 to 1943.” We aia 
tais solely for the purpose of providing tha Tribunal 
with a running account of testimony concerning the 
periods covered by the prosecution charges. He testi- 
fied as ta the conditions on many of the mandated is- 
lands and aid sa from porsonal expericnca. Ho spoke 
of the tan year plan for the development of tho islands 
and told what it encompassed. He doniad tho prosecu- 
tion allegation of military installations or fortifica- 
tions. Hut the prosecution did not see fit to challenge 
hima by way of OnE E ARA ieee 

In direct answar to the prosccution charges 
as to the conatruction of military installations on, 
Saipan we placad in tha witness box OBARA, Junichi 
a diroctor of a larga joint stock company with offices 
in tha South Seas. He told with frankness and clarity 
about conditions tharo but the prosecution did not do- 
aire to cross-cxamine him naii 

Tho prosacution points to the fact that viai- 
tors woro discouragoc from visiting the various MA 

unquestionad avidunco of tha dafense shows that auch 


T. 26495 
26498 
26499 
T. 26502 
Pros. argumant para, F-69; T. 39419) 
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Yrastrictions wera over-exaggerated. In fact, it waa 
tastified that a Japanese company, the Nanyo Trading 
Company, which had offices in tho American controlled 
Island of Guam, quit bocause of numerous discriminatory 
restrictions, and that in 1936 Japanesa were prohibited 
by American authorities from going TT 

Tha tastimony of all of the prosecution wit- 
nesses was adduced dy pap-r alone. And this, &s tha 
prozacution acmits ard the court well knows, consisted 
almost entirely of statements in abbreviatad form taken 
from illiterate nativas on saveral Talana detere Eosin 
any chanco of cross-examination. The only affidavit 
which they produced of diract tostimony other than 
these natives was that of a Japancse national naned 
Wakel TSU, à That witnass livad in Japan and could 
hava been produced if the prosecution had so desired 
for it was upon simple inquiry that the defense wes abl 
ta locate him. We charged in our oponing statament 
“that thia witness' testimony was so vastly different 
from his writton tastimony as givan by the prosecution 
thet he mist either be challenged as usurping the 
truth or the falsity of tne prosecution avidence will 
stend as a glaring exerplu cf tht disadvantage of 


(1. T. 26502 
2. Pros. argument para. F-67, T. 39410 


It 4s her’ te bulisvuy thet tho arosceutien 


is bins athur then fncutious hun it cheers tha 


cit cufuns. uitn ssus vith uvssivonuss eonecurn- 
ine their tustinnny in rubutts] to thu -rosucution 
eb-rsus concurning ths Mencetu.2 Islonts. Esrociclly 
so rhan ths cefuns. produced thun in purson with thu 
rusult thet ths prasccution car:lutuly filu to 
cross-urss:inw six of then ant o:lf-heertodly quustionec 
th. other tw. > Wo, tiw, Doule liku te e211 unon 
th. Tribun>l to cenaw aru the typu uf uvičoncu “rusuntouć 
~y thu d funs vith th t offuruc bhy the srosucution. 
In this rugerc vu erll sttention te the fect that thu 
anly witnuss which thu ecfuense uns stlu to ernss- 
uxsGing ais onu ubich thy thorsuolvus ottrinud on’ aut 
on th. stan pursonclly,. ijuction v-s 


Tuly rece te such tustireny given in cfficevit 


i. Presucution trsuisnt, para. F-67, T, 39211. 

2. HAYASUT, T. 26949 - no cross-uxc2in: tion. 
ORDO, T. 26498 - na cross-uxsr:in-tion, 
OBARA. T. 26502 = no eresa-uxccin: tion. 
UKARA, T. 26507 - ne cross-uxe-ine tinn, 
SUZUKI, T. 26522 - no cross-uxs.in’ tion. 
Gcio. T. 26921 - n- cross-urc7in- tian. 
IWASAKI, T. 26527 - no erose-uxsrdnr tinn. 


accapting papor tastimony in lace of the witness in 


tho box." Upon this witness‘ conplete refutation of 
tue prosecution atatemont attrimuted to him and of- 
fored in evidence by them “the Drosacutian hod the 
opportunity of crosa-cxeminaticn. and failed completely 
in thuir half hearted attempt tr affact his tostimony 
in any way. 

The prosacution impatwously seaks to covar 
over this embarroseing portion -f their presentation 
of avidonce by suggesting its willingness to submit 
to the Tribunal the choica of w jen nag the most trust- 
worthy type of evidence -- thet given by tho witnesses 
f.r tha defonsa, who ono after Mother eppearod in 
court in person rendering thcosclves available for 
cross-cxenination, or the pepor evidence of tha 1111t- 
Orato nctives cn the islands whe could novar tastify 
in peraun bucausa the prcsecuticn wauld heva beon 
ashemed und rzluctcnt to produca thim boforo this kigh 


Tribunal es rolichle wmitnessss. 


(1. T. 26406 
2. T. 26532) 


form by thu prosucution. 

The witnuss SUZUKI who wes not cross-excmined 
by thy prosucution, however, recaivus this comment in 
thu prosacution sumuctionr "It should bo noted ho 
did not tastify thet by novar scH things that could be 
used es militery jnstclictions or ucsily convurtod 
thervto." * this in facu of the direct testimony of 
the witnuss thet thera were no oilitery fortifications 
on the island. The prosecution ovidonce prasantod by 
Admirel Richardson portcining to fortifications of 
tha islend and the issuo of whuthur thura wera bases 
thereon was 9rodicatud nat upon bis own Imonludgu but 
upon intelligancy ruports unverifiod znd highly doubt- 
ful. 411 of which were onsuured most omphaticclly 
end diroctly by a witness uho wes n discruditud in 
thu slightest on cross-uxominction. ~ 

Tho prosocution, rcozlizíng tho utter ond 
complutu fsiluru of its proof during the gunurel 
phasu attceptud through ths guis. of Trubuttel to 
Antroducy further tustimony in thair ususl fashion by 
producing en cffidewit from en Anuricen neval officor 
rnd ogein feiling to ellow thy dofunsu the right of 
x ERNO Arguant perc. F-67, T. 39413. 


Fa TIT: 
4. T. 11175 
E ` 


l. F 
cross-urcminction. Ty sineorcly urgo thu Tribune 


in wiewing the vvidenéo concorning this portion of 
ths cose to comparu tho nuthoda usod by tha prossciu- 
tian snd tha dofonsa in rendoring ovidonco which might 
bu of cid to this Tribunal, and to 2t tho scme timo 
reenll the sincurity and diroctnosa with vhich tho 
dafenso tackled tha offering of proof by the prosucu- 
tion in an honest and opun-honded fosbion. 

IV. STRATEGIC PLANNING. 


Ragerding tho prosacution orgument concern- 


ing tha stratugic and teetics1 plsnning cnd propara- 
2 


tion of thu novy ù it bucomas nacosanry to point out 
thet tha preparction end possussion of potentinl war 
plans agcinst œ possibla uneny is no offanse vither 

undur the Cosrteur or under the rulus of common senso. 
Thu uvidunea hes reve2lad that the Unitud Stotas had 


potuntinl war plans cgsinst the Jeprnase in highly 


datoilud fom. ” Thu prosucuticn's solu naval witnuss, 


Aduira! kicharéson, in his high espreity, notified 
thas Trikural thet it wes on usteblishud naval 
procadita of thu powurs in Fucant tinas to bave pre- 
aercaged noval plans cg*inst potenticl war onemias. 
Ez. 3849, T. 38125. 
Prosecution Argument pore. F-70, T. 39416. 


Ex. 28511-A, T. 25547. 
T. 1129. 


cnancerning ths srtter ef thu clans th-t luc to 
initisl baptildtics. Tire vare tro recsons. Tha 
first ws to surv tha Trituncl in cs full 2 eecsceity 
as cossiblu by grosunting ths accurcte fects for tha 
ptres nf the rucarc. The sucond wos ta shou thet thu 
plcns fer the stteck on Posrl Esrhor ar thosa encon- 
pessu! in Genursl Oréer Nurckur 1 tera nrt lang in 
aroprr-tion nt thot thu nevy in turoa of otlitery 
ting wes collad unn to aurforn z trenuntous navel 
enerctinn with inscugustu pruparction rhich elacrly 
festroys the thuery of e lone jruconecuvivud nlan of 
waring ur., 

Thu opening of hostilitius, nəcoly, the 
attack on Paarl Harbor, uss Cucicuc uran only c short 
tina before tbu cutbrusk of usr. Thu plan itsulf 
suns to hwu buen refto? fur thu firat tinu by 
Buccquarters ef th: Cenbinoc Flout sreund Mey of 
1941, Te wes sirply 2 notentisl snc vunturesone 
plan to Se usuc in thy uvunt of tar with the 
Unitet Stctus cn tho nevy 2t 211 tirus 


Tha prosecution did = poor job of producing 
ovidenea concurning nav-l plens cnd properctions for 
the attack on Pacrl Harbor end elsewhere ralying 
largely on whet uns edmittedly tha simplu recollection 
of a Jeponaau warrent officur of thusa highly dutnilod 
actters, Tha defense, in cn honost nnd straight 
forward fashion supplied thosa omissions by producing 
for thia Tribuncl tho intriceta plenning of tha 
Japonese Navy which lać to those ettacks. 

At tha time, tho Tribunc] quustionad 2a to 


why the dafunsa ses going into such duteil 


x 1265, T. 11289. 
« 24705 ond folloving. 


strongly fult that war witt. thu Unitud Status could 
bu avorted. 

The fact is highly immaturicl that diffarunt 
branchos of the navy considered verious proposed wrr 
plena ca cdvisrbla or insdvisablu. The real quostion 
is whether er not such plans constituted aggressiva 
planning and praparations for oggressivo wor, thet 1a, 
2 wor without just provocetion or uzcuau. Tho 
<«viduneu dous revusl thet thu Peor) Horbor Plan 
togothor with Opor:tion21 Ordur No. 1 uss tha brain 
uraduct of Admiral YAMAHOTO, Isoroku, Commander in 
Chiof of thu Combinod Flout end that thia plen mas 
opposud by the Chicf of thu Nevzl Genaral Staff 
MAGANOL’Y “in, Gelder, fortianuatenlchae ahat auch 
planning cnd praparctions wure strictly osttors 
within ths jurisdiction of thu Navel Ganorcl Staff 
end thu Combined Flaet having nothing to do with thu 
Navy Ministry. { 

It is difficult to inzgino thet Jepen had 
aithur plennod or prepsrud for cggrussive wor 
ageinat tha Wustern Powra or uss roady for such a 
unr whun wu find thu daplorcbl«e condition of thuir 
1. T. 26711. 


2. T. 26717, 
3. Ex. 3007, T. 26710. 


fighting air forca thoroughly lecking trcining or 
tim: ta Ae oe Evidoneu further ravuals the tre- 
Bundously inportent problem of refueling Japenesa 
ships ct sue cnd pointedly prosuonts agzin the fect 
that Jepenese cirercft carriers did not have suffi- 
ciont radius of cetion to cccomplish thu mission 
ioposed upon thug without improvised mens. 

Even in thy midst of thair opurctions 
there wes © corafully prupsred order thet the flaut 
vos to be recelled fran duployment cnd ruturned homo 
in thu avent of rucching cn zoicable suttlamant 
buforu Ducsuber &, 1941. y Tha navy fully exrentud 
thet the tsk force duployod against Pecrl Herbor 
would be detected at least thirty to forty ninutes 
before thes attack through obsurvction of the United 
Statas forces clona, And it uas thought possible thet 


rader dutection would bu medo moro thon cn hour before 


1. T. 26719, 
2. T. 26720. 
3. T. 26726, 


———— 


the opinions of Er. Littlaton ana of 
Hr. Hoover are not in evidence, and would not ba 
admittad if thay waro tendered, and you know that. 
Tne opinions of tha two statesman wora referred 
to in tha summation reac by Mr. Logan. 
ta cannot alloy any statesmen to cacide the 
1 issous that we must cecide. In any event, thoy gic 
g| not have a fraction of the avidence that we hava to 
g| guide then, Wc have bean listaning to evidonce on 
1 | both sides for nearly tuo yoars. For every British 
ul] or Agerican statesman who thinks as thay eid, there 
12] may ba fifty who think otherwise. We cannot be guicai 
»| by tha opinions of staotusmon. Wo can bo guided only 
a) by tha avicunce proparly before us. 
a We decided not to tntarfare with tho suiimations 


a if that could bo avoided. It cannot be avoided in 


v 
casas lika thosa I have just referred to. 


1a 
KR. ROBZRTS: It wns my uncarstanding that 
19 
toa quotetions ruferrea to by Mr. Logan wora all taken 


from tho recom. 


THY FR3SILEKT:1 Wa hava novar admitted | 


opinions of that kind. I hava just askoc Mr. Logan to | 


tull ma whena he got thoso quotations, and ha savs no 
dous not kno. Hu hos to try to find them at his house. 


WR. ROSSRTS: That, of coursa, is somothirg 


a a me mea a 


tna attack. Tha Favy fully expectac that befora 
bostilities commanced that oroper diplomatic ataps 
would hava boen taken and that the United States «ould 
kase that a state of war existed vith Temas 

Thus it becomes difficult to perceive sharein 
thu Jaoanase Government and ita navy differed from 
comparable powers. Tha voluminous evidence offerad 
by both ths prosecution and aafensa must be considered 
ta have basn directed at the over-all issue of siethar 
thu actlvities of the Navy were exorassive of aggrus- 
sivo motives.on the part of thase accused. Wa aubatt 
tno rucord now reveals a ccooplets failura of the 
prosecution to achieve its objectives -- namely, to 
astavlish a conspiracy to accomplish aggressive war. 

THE FRZSILEXT: Aftor hearing the laat two 
aumations, it ia clearly necessary for ua to remind 
couns3l that tha summations must bo kept within tha 
avidanea, 

kA. ROBERTS: ‘iw submit, if your Honor pleess, 
that wa neva triad in all resapacts to co that. 

Tit PRESTVENT: 2xcept on thu lav, you can- 
not quote tia record at Nuarnborg unless it is in 
avidonca here, nor can you quote the opinions of 
statjsian, novaver distinguished. 


1. Tr, 26,729. 
~: 2 a a 


with ‘zhich I am not acquainteć. 

Hr. Blewett will continuc. 

TYE PRESIDENT: Mr. Blewett. 

WR. BLSVETT: If the Court please, this ia 
a portion of tha Pacific War Phase: Japan's Hilitary 
Praparednesa. 

JAPAN'S MILITARY PREPARZVNESS 

NOT AGGRESSIVE IN CHARACTER. 

The prasscution, as was its burden, has 


attamoted to prove that these accused to further the 


of aggression. Jt woulda ba but logical and natural 
for anyone, once the idea of aggressive war was thought 
of, to contemplata the existence of a var machina pon- 
derous ano inexorablo -- modern, scientific anà deadly. 
Ma all know that Gurmany hod auch a war machine, 

shich had baan in tho making since tha Varaailles 
Troaty. It was kapt no sacret. On the contrary it 
aes paraced baforo tha world, and for yaara before 
orld War II diatinguiahed atatasmen and visitora from 
all nations wors traated to a diavlay of soldiery, tanks, 
planos and scientifically destructive waapons nevir 
bafore aquallaoc in any aga. It waa a war machina 


aaaignac not for cofanaa but for offonac, a most 


important consicaration indeed hera. Indictmont was framed wherein the prosecution proposed 


When this trial was plannod those parsons to produce competent avidence of genoral military 


assignoac to prosecute the Japanese hac but one precedent preparations for wars of aggression. That it failed 


to follow — Muarnberg. It was a naw field unerplorad utterly to do s0, and that it was completaly impos- 


hitbarto by any group of nations. It was only normal, sible for it to do so, is sbundantly clear. Hut the 


toarefora, for tha prosacution hare, before any aca- failure of the prosecution to fulfill for the Tribunal 


quate investigation could be maca to proceed on the the promise it undertook in the Indictment and in some 


thesis thet Japan, "a partnar of Germany," so thay opening statements is not the fault of its personnal. 


Cnought, hac likawise built up a gigsntic mechaniam No corps of investigators ever ossambled could hava 


agasignac to terrify, dastroy ana conquer far-flung found proof of the type required to make out a case 


Portions of the world. That was a remarkably spacious ogainst thesa accusod. It simply did not exist at any 


ceduction, as wa snail damonstrate. time 


Tasy nad the boast (now known as having no The prosecution was therefore dalimitea in 


substsnca) in mind, parbaps, that tha paaca treaty tne scopa of its material, as is manifested by its 


woulé da signed in the Whita House; that tho Pacific dubious quality and quantity, the answering evicence 


Coast woulc be attackad, and many othar erroneous ru- of the defansa, and tha weakness of tha prosecution 


gcrs vnicnh soring from fertile imagination curing a summation 


war, Anc th-y aac too tha very honest balief, porhaps, The avicence, such as it is, was confined to 


as scntionat before, that woule orcinarily accomoany ahat has baan provad by the cefanse to bu matters 


tas conjuration of aggrassive var -- that ony threat purely of national defense, and as to the purport of 


to waga offansiva war must as a definito raquisita be that: evidence wa have no quarrel, Japan doas not con- 


accoapenita¢ or backec up by a nation armed to the tand thet she noglected har national defenso during 


taetb with equipment ana orms casignod for long range tha period olluded to in the Inaictmant. ‘a oo inalat, 


cempsigns. howovur, that Japan dic not increase her armaments for 


Uncer thesa mistaken suppositions tha 


purposes of aggrassion, and "a maintain thst thora is 


tant 
mo substantial proo measuras to strengthen her defenses, and her army 


4 ` 
sho did so early worked out a plan for the utilization of hor vast 


á b 
Tae prosecution labors to insist, on tha economic rasourcags, which ras one airect causa for 


hand, that it ha tt burca . It © 
othar hand, tha s mat the burcan of proof. I her phanomanol procuction of war matarials, and achiave- 


t 
baars tna onus, as in any criminal action, to prove mant naver surpassed in all history, and the vital 


b 
bayond a raasonsble ooubt that tha military measures elamant in the smeshing vietory of the allied armies. 


A £ 1 O's had 
acoptod by Japan copmancing in the early 1930's ha Hany of us hora in those yaars, even before Hitler 


aggracsion as thoir purposa in thamsalvas not limiting amerged from obscurity, attanded lectures for reserva 
, 


its ovicenca to tha fact that Japan tas endoavor ing officers during the winter months and participated in 


f T la P 
only to maintain a safo mzrgin of national dafense summar maneuvers. Tha U. S. at that time had no aneay 


t 
It is but natural for an incaponcent netion, objective, as tho prosecution rhetorically demands of 


3 t factuata th 
and è solaun duty on its leadars, to affactuata tha thasa accuscc, and her bordars to the north and soutd 


strongast possible Gafansive power aithin its cahacity wara mors than friendly. Could America hava than baan 


a t ise 
to rchieve. Only a aecadont nation would ĉo othareis chargad uitn preparing for aggressive war? 


o 
than all ebout hor vora straining avery rosource t If the Court plasse, I refor to a remark made 


era eoc consolidate their security. by the Caief of Staff of tha United Btates Army in 


Subsequent to World War I most notions ~ho- 1931. I have the releaso from the Wer Lepartaent, 


" orad- 
participatac, rasambering thair woeful lack of prapera vhict has not been introduced in evidence, and I hava 


i i dgod that 
nass and the dangara inhcrant therain, pledg tha andeavored to obtain tha citation of tha parmemant 


: b f that situation. 4 
nòvir shoute a CRG CU iL ne racord, hich I hava not yot obtainac from Unshington. 


F : b ti 
It may havo bean slow getting undar vay but as tina THE PRSSIDZNT: The summation ahould be con- 


5 G à : ora troubled notional 
passaé and aorld concitions grow mora tnou ž finad, of coursa, to the law and to the evicance 


bl $ ational 
difensa emarged as A parnmount problem of grava n admittad, The opinion of the Chief of Staff of tha 


j : tries. 
consciousness in xost advancec coun = Unitad Statos is quita imrotarial. 


The Unitas Stitos unacrtook comprohensiva 


WR. BLS4ETT: It is not an opinion, sir. 


It is an axplanation of what tho ‘inr Department 338 
coing at that tima in prarwration for salf-defanse, 
anc vas gade to a commission-~-- 

TEZ PRESIDENT: It can only bo used as avi- 
Ganca, enc it is not in evidenca, 

YR. BLEYETT: I shall pass ovar to paga 3, 


tie lest peragraph on the page, than, sir. 


stoparea ta cuciwu thu guus- 


Tou first is eenecrned rith thy cocparstivu 
ownt of the arnonunts. An ernrzunt may be Custgnatos 
cs enwessive viun it is ct 2 cortzin urio inc 
nstien ovorihelningly mustur in qucntity in canjori- 
ann to that ef nuisbbarins nations, ene npnaruntly 
execuC1ng scuqutta rugquirconts for cofunsa ersinst 
Tessitla ctteck fren rutsiiu. 

Tho suen? stanter? ta bu set up constitutes 
thu Kine or gu-lity of wopens or parunition esnteinue 
in thu ernerants troject. Por oxuple, if thu military 
cutharitius of s nvtien attent te construct 2 Long 
Tangu cannen enpnblu of rusching the eczitel of thu 
niishberin2 cnuntry, rr esnstruct c flout ef supur- 
babing niral-nss with grunt flying recius uquiznut 
nith a sufficiunt nunbur cf incunt’iary borba tn ettee: 
zn? burn all or rost citius snc villares of thu 


neinLvorin: country; or czzín, emtneune saora furcly 


Cestructive vurnon suck cs an atote bend, thon the 


Cefuns. systa of thet notinn ~icht rightly bu terned 
to bu in th. neteru ef secrossivunisa tacevsy those 
Weexens ora Wo ne veu uhstevor if thet --rtieuler 
nitian hes no surrese in rda athur than to “ufone her 


ow turritory. 


Norrur J=-an'a horclenc, ita veritablo 
nuighhers, C ins cn” tha USSR wura corning on 2 seala 
ef wu nropnrti ns. Russic wns vull inte its seeont 
Pivu-Yurr Plan bi.fera Je-rn, cespite its clerning 
fineneiol 7ifficultica, was chlu te make e fuublu 
hceinning, It is wull tmern now thzt theru urs no 
rurl coarcinetion butwun thy ligh Cornon: in Jannn, 
thu govurnnunt en? industry until the ridfle of 1943. 
Por Joven to dzneru camict ly the chansing enc 
flrrning world cm ition in those esrly yutrs buferu 
1941 woul? hevu bion crass stupicity, snc for her 
leavers tn Se “Linc te thosu circu .stencus noul hove 
esst then into norel fuwretstion nå politiecel 
absoluscunec. 

Tho aresucutian throvueht cisnleys © con- 
sistent oruculietinn tn 27 thu sucuinely obnexicus 
tem "cgerussive" vhuravor sn? uhenuver in its 
guration it hes eeecsien te rufur to Jerenose nili- 
trry prajucts, “ut sianifierntly ‘cus nat point cut 
any spucific uvicune. te arov. thet gurlifiestion. 

Unior curtrin oce-sions the saru typu of 
arranunts er ull Ly utilizuc for *ufunsive sa wull cs 
for offensive verfsru. Tht then, is thu criterion 
te “ifferentinte an a> rossive ariciient fro: ona 


Josian i fer cofenss? In our opinion, we mickt acest 


Pith those sten*srcs os r prumisu nurnit us 
te snalyze the nlens of thu Joornuse ruy curing thu 
gurin? hutuoun 1928 anc 1941 to cetermine whether they 
tury ruclly cvcressive. But boforu untortekin: this 
vuxcrinstion it is propur to -nsuur thet ano quustinn 
ellucee tn hith-rto in oassing. Tha rrosucuticn oaks: 
"If thu (Japanusu) alen wore cufunsivo, as ellugue by 
thu accusa, it is -artinent ta csk arainst what nation 
mas it thoucht it nceussery t> exucutu cofcense prepa- 
rations." 

In cnsvwer t^a this oznazing query ne rufur 
to uxhihit 2375, which is 2 tescristion of 2 ecslubrz- 
tion in Sec Squer. in lasco by an usinont vriter 
regorcoc cs Cisintcrustuc in the causu of cithor Japon 
or Savist Aussic. i 4 gsnert ~essagu fron thet oxhibit 
ruscsi 

"Ths peredu of civilian vorlors throuch 
Rot Squeru that Czy wes omtivenoe ty nunuraus csricno- 
turus of Gurmans anè Jeasnesu. e s" 

Novfloss to statu thet thu Eeviut Gevurnnunt 
hee amor ta ston it, if tmt snuctrelo was crocinst 
hur trun of jint, Ti. cuthor furthur cuserihcss 

“In atitin to the military Cuvulo~nent which 


1, F-7, T. 3933+. 
2! 2. 18429230. 


ng obvinus on oll si'us, the country Sccmuc 
uncurzving 2 ro.ic incustriclizetion, n2 thu pursensl 
enafart of thy nanle wes bing snerificuc tn tho 
(cvelopnent to heevy incustry a + « thu paraca of 


rilitery forces through iae Squera l=stuc fron tun 


atelock in thy norning until leta eftuerncon a . . thuru 


saro contingents frei: th. various rilitary branches, 
Aneluciny lirat eni sient tonks «se enè from tho 
fviatian corzs." 

Th. scuctcele vitnassee by thu author nf tha 
articla fra: sich thos. quotsticns wre taken took 
sleec on 7 N vunber 1935, eni uss on uyu-vitnuss 
-ecount nf th: statu of cffsirs zt a time when thu 
USSR vas on friuncly ¢iplometic terns iith Jencn. 

Is it -ny cencor tast th. loc “urs of z nation with this 
rim’ of a nigkbor tha ;ht it orutunt cn? wise ta rako 
such cilitcry sriperctians ^8 Weta within thair linituc 
sennu for tcfunsu sarinst “ny eontinrency that rinbt 
ecnfrent their ccuntry st ony tine? Thu qucstien wt 
ty th: oaresccution, it is mparceintic, is tut st the 
cxnunse of thousht, ut therc 4a sn cnswcr, “Mm a 
estplutu om 2t thet. 

THE SIZSIDENT: “u will ='4-urn until 
helf-rast nine ta orron rorninz. 

( -creuzan, “t 1600, An rcéjourns.nt 


vss trkun until Thurs cy, 


MARSKAL OF TPY COURT: The International 
Pilitary Tribunal for the Far East is now in session. 

TiS PRESIDEFT: All accused are prerent ercapt 
HIRANITIA, EIROTA, SPIRATORI, and U™®ZU, who ere repre- 
sented by counrel. The Sugamo Prison surgeon certi- 
fies that thev are 111 and unable to attend the trial 
today. The certificate will be racorded and filed. 

tr. Blewett. 

‘9, BLETETT: If the Tribunal please, yester- 
day I was precluded by a ruling of the Tribunal fror 
reading in my summation, to illustrate an important 


issue, a portion of a statemant made by a high officer 


of the Wnited “tates Army regarding U. &. war prepara- 
tions. 


THE PRYS IDENT: Because it was not a staterent 


of law but a statement of fact of which there waz na 
evidence. Therefore it could not praperly be read 
es part of the summation. There is no occasion to 


arfue it. T have stated the facts. They cannot be 


contravertad and that is the end of the matter. 


‘R. BLEVYETT: If it pleese the Tribunal, se 
are not without precedent, íf wa need it, for the in- 
fertion of exanples or illustrations not specifically 


in evidence. 


THE PRESIDE T: ‘Ye have always proterted 
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INTERNATIONAL MILITARY TRIBUNAL 
FOR THE FAR EAST 
Court House of the Tribunal 
War Ministry Building 
Tokyo, Japan 


The Tribunal met, pursuant to adjournment, 
at 0930. 

Appearances: 

For the Tribunal, «11 Members sitting, with 
the exception of: HONORABLE JUSTICE E. STUART 
McDOUGALL, Nember from the Dominion of Canada, not 
sitting from 0930 to 1200. 

For the Prosecution Section, sama as before. 


Por the Defanse Section, same as before. 


(English ta Japrnese and Japanese 
ta English interpretation was mada by the 


Language Section, INTFE. ) 


against those things. We did only yesterday afternoon 
before your sumzation came on. 

MA. BLEVETT: Selecting but one part of the 
prosecution's summation, the introductory Statement 
of the Chief Prosecutor, we find in thirty pages four 
quotations. 

THE PRESIDENT: You yourself raised the ques- 
tion whether this particplar matter shauld be read 
by you. You had heard what we had seid about matters 
read by Mr. Logan, an on the point raised by you we 
gave the only passible decision,.and I have just 
repeated it. If there is anything in tha Chief 
Prosecutor's address that is not law and which is not 
supported by evidence, we will disregard it. 

MQ. BLEWETT: I submit to the ruling, your 
Sonor. But I simply want to point out that in our 
practice we have some latitude in arguing to a jury. 
Despite-- 

THE PRESIDENT: But this is not a jury. 

WR. BLEWETT: Well-- 

THE PRESIDENT: We suspect that at times 
attempts have baen made to use this Tribunal for 
political and propaganda purposes, but wo kava an- 
ceavored to nrevant that. 


YR. RLEMRTT: Mv nurnosa. sir, was to explain 
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the reason for my use of that portion in my summa- 


tian that was to me an apt 41 .ustration, one of the 
bert I could find, az to the comparative activities 
between Jepan and the "nited Ftater. That is what re 
&a contincally before our courts at home, even our 
appellate courte. 

TE? PRE’ IDENT: Our rimple duty is to find 
the facts from the evidence before us and to apply 
the law to those facts, and a summation rhich goes 
beyond that is useless to that eytent. J am glad 
you gave us the opportunity to make Plein our posi- 
tion, because things have been said in tha course 
of suretian nat covered by the evidence and not lew. 
Sow wa nake plain what our position is. It her al- 
ways been as I stated; it alwave will be as I stated. 

Proceed to read tha reat of yorr summation, 
1T. Blewett. 

19. BLE""TT: I just want to say, air -- 

THE PA'S IDENT: I wil) not listen to any 
further representations on thia matter. Prrceed to 
read the balance of your sumwtion. 

"R. BLEVYETT: Y think I reached page 13. 


I start, if tha Tribunal please, at the second pare- 


graph, on page 13: | 


yeer pian. 

As to the production of steel, it has been 
disclosed that the production in the U.§.8.A. smounted 
to 17,700,000 tons in 93% while in Jepan the demend 
for steel by the Jepanese iray four yearr latar (1941) 
was for 1,000,000 tons only. 

It is contended by the prosecution that 
Japen endesvored to echieve a peacetime Oh sda a 
of et least 10,000 planes by the year 1939, but that 
is undoubtedly a misquotatian of the document; 10,000 
plenes was the desired capacity of the workshope end 
the equipment and not the estimated annual production 
of plenes. Citing the passage in the record, it reads: 

"(1) If an equipment capacity be maintained 
ro as to meke it possible to cope with a paaca-time 
operetion of 10,000 planes, tha following mobiliza- 
tion will, aven in the case of a peace-time actual 
demend of 3,000 plenee, make the capacity teach close 
to sn annual production of 2,COO planes from and 
after the 8th month, and over 2,000 nlanes from the 
10th month.” 

Powever, the above-mentioned figures of twa 


or three thourend plenes annuelly were but theoretical, 


5. Tr. 18,274-¢ 8. F-20, tr. 39,351 
E. tr. 10,274 9. Tr. 8,375 


Going back to the volume of Japanese mili- 
tary armaments, let us test ~hether it wes in ey- 
cess of her needs, or, it may be more corract to say, 
her minimum requirements. 

Pirst of all, it is well to again point out 
that the numerical total strength of the Japanese 
Army was always fer below the armies of Chine and the 
™,e.©.8. In the earlier years of the 1930's the 
Soviet Army in the Fer “ert hed aimed et the rainten- 
ance of three times the strength of the Kwantung arny, 
but subsequently the increased number of ber plenes 
end tanks tanded to enhance further tke ratio of the 
foviet fighting power aginst ai 

The prosecution harps ineistently and tire- 
lessly on the five year plene ellegedly drafted by 
the Japanese aren in order to attezpt to prove tha 
agerersive character of her arnamentr, notwithetanc- 
ing that the witness OKADA, Yikuraburo, who partici- 
pated in drafting those plans, testified that the 
Jepanese authorities concerned were forced to conclude 
that Japan also ahould et least endeevor to reach 
one-half of the Soviet "nion's plenned production et 
the tine of the conclusion of its (Soviet) thé¢rd five 


3. Tr. 23,006 
4. P-2, tr. 39,328 
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based upon the barest minimum densnds, and compared ta 
some other nations æ mere pittance. But not even 
thet pitifully meagre supply we: forthcoming. The 
ectuel ennual production of rircreft in Jepan for 
arry purposas ae 

Ei aaa ao 

1937. s.a... . -745 

1938........1500 

1939.......-1450 

1940. ..-+2--1390 

1941........1380 

If these beggarly figures be tarmed over- 

whelmingly greet, and the prosecution attributes this 
scanty number of outmoded plenes to be of the character 
of militery preparetion for aggressive were, it has 
lebored mightily and brought forth not evan a mouse. 
To Americen counsel who represent a netion which pro- 
duced 50,COO planes or more in one year it is an 
ellagation which is not ludicrous but downripht tregic 
in e care where the livas of conscientious public 
officiple are st ataka. No one but r Don Ouiyota 
vould start out to conquer the world with a handful of 


aircraft ~- not in this day end ege. 


lee Tr. 18,293. 


“ith a eiy~yerr plan lnoking towerds the 
canpletion of srmanents for netianal defense sterting 
in 1937 the Jepaneee Army planned the storage of o11 
fo~ the first time. According to thir plrn e mere 
36.000 kilolitres ras arrenged to be stored until 
1943. Certeinly the atorage of this smell quentity 
in a country rhere indigenous 0il production is 
negligibla doas little to bolster the cese of the 
prosecution thet Jcpen's militery preparedness program 
wee eggressive. 

Prom the foregoing eyerinetion of Jepen's 
preparedneras progrer ve represent thet the only con- 
clusion that cen be feirly deduced is thet armemente 
during the yeer? preceding the outbreek of the Pecific 
“rr vare nat excessive to the point where it can be 
~einteined that they tended to be eggressive fro? the 


etandpoint of volune -- a test thet is beyond diapute. 


4s indiceted previously, ve shell now approach 


the subiect of Jeper's preperedness objectives fram 
the viewpoint of the aurlity or kind of weepons de- 
reigned to be eonstructed for the erwy. No evidence 
Ire been tendered thet the Jepanere army had eny 
design for the aarufacture of rny type of long renge 
ecrron, or plen? to canstruct e cles: of boxber of 


Vide radius coxpereble to 


11. Tr. 24,855 


the 1941 fiecel yeer res 31 erch 1942, end not 


Decerber 1941. Thet is rhy the witness OKADA ta 


edly erswered trat the plan termineted in 1942. 
Therefore, the finel fisce] year of the plan hed noth- 
ing to do with the beginning of the Pacific ‘cr. 
The indication thrt 1942 wee ta be the first year of 
wr in the plen shovs nothing more then the theoretical 
denowinetion of the hypothetical first year of err 
recording to the srid five year ated Really the 
1942 fisecl yerr, that is, from 1 April to 31 lerch 
1943 is the first year of the wer, regercless of rhathe 
the wer happens to begin with en offensive action or 
e defense, according to the essumption of the 5-yerr 
plen. at the time of sctusl ver in the Pacific the 
paid fircel year hed been the second yeer after the 
hostilitiar. 

Bevond the unrltercble fact of the non-exist- 
ence of anv rnecially dosianed offensive verpon in 
the entire Japrnese netionel defense proprom, there 
ere other fectors to prove thet Jepen did not entici- 
pete varfare in the routh restern Facific egainst the 
“mited Steter end Greet Britrin. 


It wil] be recslled thet dafenza witness 


15. Tr. 18,331-32 
1é, Tr. 18,330 


dence been proffered derling vith en gzton bomb. 

On the contrary, the type of armaments which 
vere Ilea to e eupplied vere rifles, light end 
heavy mochine guns, heavy tenke end ordinary eirplenes 


all reverling none of those special characteristics 


or functions so fundamental for purposes of aggression 


At thia juncture, when the 5-year plen of 
the Jopenere army is considered, the defense feels 
it obligotory to neke some comment. The prosecution 
eppeerr to be adamant in ite insistence thet the fect 


thet the purpose of the 5-Year 7len wes to be eccom- 


plished by the end of the 194] fieczl year that it res 


therefore connected closely rith the outbreek of the 
13 
Pecific “er. In the cross-eyaminection of the wit- 
14 


ness OKADA, “ikusaburo, it endeavored to connect the 


tro, but the witness onewered thet the yerr referred 


to in the plan mesnt 1942 and not 1941. Further ques- 


tioning geve the prosecution no help. Tho metter can 
be simply net. 

In Jepen e firecel yerr begins on the lst of 
April end ends on 31 !arch the yeer following. This 
dis stipulcted in article I of the "lew of Account," 


and is very well knon to all Japanese. The enc of 


. 842, appendix 7. 
5S tr. 39,331 


NISHIURA, Susumu, tho from October 1931 to august 
141 wes in cherge of the prepnrotion of wer meteriel: 
in the “er Affeirs fection, Militery Affairs Rureru of 
the “er !"inintry. testified vithout challenge thet, 

as IJnpen's ettention hed been directed to operrtions 
in cold, berren regions on the continent, no “Fr 
materiale had been prepered for use in the South “ee 
orers. “a represent with sincere respect thet the 
unimpeached testimony of thir witness should be eccord- 
ed grrve consideretion by the members of tha Tribunel. 
armies do estrenga things, but it isf very doubtful if 
eny croy, especi#lly one cognizant of tropice] con- 
ditions, would outfit its troops rith fur coets for 
junple werfrre. 

Defense mitness YOCFINAGA, Yoshiteke. rho 
from 193C to the end of the war earved et the Technologi- 
crl Paadquerters of the cray, testified uncuelifiedly 
thet the army's technologiccl study hed been concen- 
trated on operetions ogninst the V.®.S.R., thet ir, 
on thore operrtionrl pirna related to erytremaly cold 
ragions, end thrt the problem of the cdrptobility of 
vyeepong in tropical climetar did not came up for œn- 
eideretion until in August 1641, then sone ermy en- 


gineers were di-prtched to Pormose in order to conduct 


D E UTN TNTE IE S 


veriou" tests there on werpon?. Pe furthor testi- 
fied, rithout contrpdiction, thet it res lete in 
October of the rene year thet the Tropicel Test 
Chembers vas established. ‘The inference to be dren 
from the testimony of these tro dofense ritnessas is 
pamly trenslucent. This evidence rhen supplemented 
with echt hes gone before is proof beyond even the 
shedon of doubt that Japrn did not plan, prepere or 
even anticipete the wer in the south. 

In its eestor pee the prosecution refers 
to the testimony of NISHIURA, and attempts to confirm 
its contention thrt only 40 per cent of the budget rre 
devotcd to the Chine hostilities - the belrence going 
for expension of rrmament#. Fut the prosecution is 
in error in its hypothesis es the etetemcnt of the 
titness doce nnt concem th: budget but eyplrine only 
There the mumitione ond oile were kopt, rnd by so doing 
edded further substanticl proof to the defense conten- 
tion thrt Japen hed no intention end bed mede no pro- 
virion for f crmprign in the south. 

In its orgumcnt an the testimony of thie 
witness (YICFIURA) the prorecutior refrrins from in- 


cluding Tormors end French Inds-čkina-. the eyect nord- 


18. Te. 26,965 
19. P-35, tr. 39,363 


succeeds in provine sn cegreesive polic” on the pert 
of the Sepcencse Governnant within the period covered 
by the Indictment, especielly from the “‘rnchurien 
Incident dorn to the leta fell of 1941, by citing 
ather documents or ritnesses concerning Jepsnese cd- 
ministrative ection, All of “hich rill be rebuted 
by defense counsel individuolly; ere far es the erny 
progrzm of nations! preprredress is concerned there 
is not even æ scintiller of evidence in the entire 
rocord to indicete thet rny portion of thet prepare- 
tion berrs even the remotest trace of cgpression. 

The s:itness Liabert hes becn extolled by the 
Frosecutien re tho peregon who stignetized the cntire 
Japzneze progrer of netionel defense es eggrcessiva. 

Pe, tho from his office in the egriculture depertment 
in “ashingtan, mer little of tha sims of Jap-n during 
e period of vorld industrircl convulsion, naverthalres 
eflaly proceedod to caver the entire induetrinl evolu- 
tion of Jenan after a fer months study of selected docu- 
mente and inguiry from newly strffed governnental 
egencics. While his opinions »re ignored by the Tri- 
buncl, end his frets hrve becn riddled by other defenso 
counsol, wo, to avoti cny misunderstending, fcel it e 
praper function ta eequcint tke ‘tribunri ond tho prosc- 


cution with tha truth concerning the increrre in 


ing being: 

"The distribution of ammunitions and avia- 
tion gasolinesz in the supplies for operations under 
the direct control of Generel Heedquarters rbout the 
spring of 1941": 

AMMUNITIONS 

Manchuria) sssevserer seers cccess LOS 

China*Republic?,.cscstesesccses JOA 

WAPAN |FFOPE! wvisiccioccceacccscece GOR 

Formose and French Indo-Chine.. OS 

AVIATION GASOLINE 

Manchuria ssecccoccsvecncncces 16% 

Chine Republic orenesonoononcs Af 

Japan Froper cccsccsscceccecse BOR 

Formose end French Indo-Chins. O% 


The statement convincingly reveals, with the 
additions which we have supplied, thet by providing 
no storage of munitions in tho southern part of her 
territory or in the southern oversees orea, Jopen hed 
no conceived purpose of waging a wer in the south 
western Pecific. 

It ir anothor matta: entiraly, if the question 


should arise ct tnia tina, waetnes the prosecution 


20. Tr. 26,95% 


Japanese budget figures during the ycars in question. 


In its sumnetion,7? the prosecution cites 


tho figures supplied by the Japanase Finance Minister 
concerning the UWilitary Budget and its ratio to the 
general Budget of Japan, challenging the credibility 
of the figures set forth by the dafense witness 
ISHIBASHI, Tanzon, The prosecution seems to have 
overlooked tha distinction betwaen this budget and 
the settled account in the Japanese financial system. 
The figures cited by the witness ISHIBASHI are also 
those supplied by the 7inance Ministry, but they are 
not thosa of budget: they are those of tha settled 
gecount. This should be unerringly proved by the 
words "Sources: Yinance Hinistry's Announcement: 
the settled account," affixed to table 19, List of 
tho Annual Military Expenditure, which in turn is 
cited in line 24 of tha transcript (p. 25,428) and 
line 15 of the transcript. (P. 2430). Why then does 
there exist differences between budget figures and 
that of settled account? 

Japan adapted the sy=tem of fiscal year 
account. Budget im only 2^ estimata of expenses 
expectad to bo naeded, as everyones Kno7s, during the 


next fiscal ycer. and approvsč by the Diot at the 


ny Poi2. Tr, 39 347 — 


end of the previous year. Actual amounts of money 
to be apent are bound to ba within the limit of thè 
budget figures, In practice the amounts defrayed 
are under that limit. The settled amounts are the 
sums actually spent, and auditad by the competent 
authorities. article LXXII of the old Constitution 
atipulated: 


pattern, and having recourse to than inferenticlly, 
the prosceution haa evolved what they purport to be- 
lieve ia oan over-all operational plan foruulatad by 
the Japancae Governcent and the High Coconnd for an 
offensive war azcinst the Unitcd States, Great 
Britain and Holland. 
23 

In its suocetion, tha prosecution boldly 
declares that prior to August 1941 Japan had a com- 
plete plan for an eggresaive war ojainst those 
countries. Though the dacunent setting forth this 
plan, it says, ís cissing it 1a pokaible to rccon- 
atruct the strategic plan completely. ‘chen, quoting 
the record pertaining to ita avidence of teble—top 
Eanouvers, thich ware carried out at the Total lar 
Research Inatitute in the sane month of tho sare 
year, it describes whet it argues ia the aggressive 
Plan of Japan including do-estic policy, diplouacy 
and strategy. 

according to its theory, the Total wor Re- 
aearch Institute indulged in "reacarch and astidy in 
order to test the validity of plons olrcady forzulated 
so that thcy night be perfected, ond to lay the 
sround-work for the preparation of further plans to 
Dect ner conditions” brought about by the cxccution 


23. F-40, Tr. 39,377 


"The final gscount of the expenditurca and 
revenue of the state shall bc verified and confirnoed 
by the Board of Audit, and shell be submitted by the 


Governnent to the Inperinl Diet, together an the 


report of verification of thc said Board." 

That waa the procedure to reach “settled 
account.® The syaten is sotevhat different fron thc 
usage of "appropriation" in England and anerica. It 
is evident that it does not casc sense ta cite budget 
figures for the purposo of trying to prove what has 
been the actual suu spent by any dopartnent of tho 
Japanasze Governnent during na given poriod. The 
figures uscd by the witness, ISAIBsSHI, are unques- 
tionably suitable ond proper for the purpose of inves- 
tigatinz the cocpnrative anount defrayed for srcanents 
purposes during thc consccutive yoars involvcd. 

In the foregoing te have oct generally the 
contention of the prosceution relative to the arny 
for allaged agsrcasive warfare. he shall nov procecd 
to analyze military atratczy ca it cay appcrtsin to 
the brood prograc of Japan's policy of national dc- 
fcnse to determine if in any particular it ras di- 
rected ot wara of nazression. 

Forculatiny thcories of a -.yatery-story 


. 68 


f thc firat plan. 
eserrcn Institute was reapansidble for teating thc 
irat plan. Thereforc, the prosecution concludes 
Fougly, the record of these table-top caneuvers, 
heing good, sound secondary evidcnce, indicates mell 
she contenta of the firat plan, which waa the object 
bf the ae 

The only treuble with this ingenious infer- 
ence of the prosecution is that it is utterly fallac- 
ious. Several Srounda which should conatitute its 
previse are asauned dogmeticolly without evidence, 

Firstly, the fact that the Total War Rc- 
seorc? Institute rag authorized to test the first 
plan, which ras decided secretly either by the Govern- 
auent or by the Suprene Coomand, or, by both, íis not 
proved. Actually, in the Official Jrzanizntian of 
the Inatitu..e on 10 October 1940, which ia quoted by 
the prosecution, only two cattera -- basic study in 
total warfare and the education of studentane are 
rentioned as the objects of the e e 

Secondly, the prosecution did not “roduce 


avidence thot in the execution of the table-top 


: | uaneuvers in duguat 1941 th: plan of operations and 


24, Tr. 39,381-2 
25. Tr. 39,382 
26. Tr. 39,382 


tho diplocatic policy, which were in possession of 
either the Governcant or the Suprove Corcand, were 
shorn for the caneuvers., Although there ia sore 
ry eg that thc Research Institute could utilize 
secret figurcs regardinz statistics, etc., there is 
no evidence that the atratezgic or other all-over 
secret plan decided upon by the Governnent or Suprene 
Com.and had ever been shown to thc Inatitute, Such 
Plans, if any, Lust of necessity be top secret in 
all countries. It is bcyond all inagination that 
such confidential tatters perhaps affecting a nations 
aacurity could be paved over by a group of students 
in a course of study of a seai-public ERI 

Thirdly, if the plan prepared by either the 
Governuent or the Suprene Comscnd had actually been 
tested in those maneuvers the results should have 
been subnitted to either the Governcunt or the uprene 
Cor: and. Nevertheless, the prosecution's witness, 
iar testifioad that no such report had ecvcr been 
nade. 

In view of the above overwheloing, specific 
ovidence to the contrary it is utterly icpossibie to 
assunc the existence of the so-called first plan. 

27. Tr. 3933 and 27,969 


28. Tr, 8856 
29. Tr. 8843 
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nunber,” seanins that he replied pursuant to the 
text of this "Annual Strategic Plan Azainst the 
United States," ond uith that kind of n defensive 
plen in nind. ‘There is no other significance in the 
answer rhatsoever unless to enphasize cora stronzly 
the small scale and negative nature of the plan it- 
self. 

ázain, it ia beyond belief that there exist- 
ed in Japan two plens, the annual stratcgic plan and 
a so-called “first plan," irazined by the prosecution. 
The prosecution sceus to take for granted that the 
tera “total rar" 1s synonymous with the undefined 
terc "Agsressive wer,“ and proceeding on this salf- 
zada but erroneous hypothesis considers that it can 
directly establish the existence of a plan for azgres- 
sive war by presentin: evidente concerning research for 
total war. It ras made abundantly clear in the light 
of expirience in World Yar I that then e modern war 
breaks out anon; grent powers, whether that wap he 
dcfensive or affensivc, it 1a bound to devclop into 
total var. Consequently, and very properly so, ell 
countries valuin; thcir cfatcnee vara engaged in 
res€arch on total rar. The only difference in this 


respect betreen Japan and other countries is that 


That such a plan ever existed is irreconcilable rith 
the facts. 

It could be that the prosecution procecded 
on its theory as a result of its knowledge of the 
Rainbow Operation and the Orange Operation in the 
possession of the Staff of the United States Naval 
Opcrations. Such an idea is plausible, and, na 
doubt, lead the prosecution to conjecture that Japon 
also had a sinilar “over all strategic plan.” However, 
there was no such plan in Japan. What had been con- 
cetved by the Japanese High Cotu-and was only the so- 
colled “Annual Strategic Plan" azainst the United 


States. Although the text of this plan ras roally 


30 
lost by fire, defense witncss TANAKA, Shinichi, 


explaincd that its contents were defensive, as well 
as negative, and thet it was not so conprehensivc az 
to include matters of diplomacy, dolestic policy, Etc., 
as set forth in the aie 

In thia connection it is to be recalled that 
at the Investization Comittee of the Privy Council 
on 26 £eptenber 1940 TOJO in answer to cn interpo- 
lation said: 

“jhe t:enpower noedod by our Aroy in a var 
cgainat Anerica would be cot.parativaly s211 in 


30. Ex. 3662 3l. Tr. 26,984 


Japen started that rescarch later than the othors. 

If in rcality the Total lar Research Insti- 
tute had corpleted its study and test of the prose- 
cution's inferential plan for the Pacific tar prior 
to the Autuco of 1941, subject to arders fron thc 
Govern=cnt and Suprete Codtuand, it can be presured 
that as a logical and stratezic consequence the 
Director of that Institute woulć have played a weighty 
part in the “acific Sar, and thet the students mould 
have f111l<d hizh posts in carrying out the conplex 
probleus necessarily involved. But just the opposite 
of this supposition transpired. The Director of the 
Total War Acsearch Institute was assigned, at the 
middle of the Pacific Var, to cotnand the Fifth Arny 
of the wantung aroy in Manchuria, far froc the 
strategic zonc of the Pacific ‘ar, and no other 
ceober or student tas appointed to any post of 
responsibility by reason of „ny connection vith the 
Instituta. x In brief, the whole function of the 
Tatal Yar Research Institute ras to naxe a study of 
the cocponcnts couprisinz mhet roas ternued internation- 
ally “total car,“ and when they knew sa athing of rhat 
that study couprehcndué thiir inforuation was to be 
pasaed on to an assortcent of stuccnts fron various 


33. Tr. 27,072 34. Tr. 8358-60 


gowernicntal and business circles, including the 
Courts. There docs not appear in substance to be 
any greet disai-filarity between that rescarch group 
anā nuzerous car=:issions, councils and bureaus 
forued in all countries for the saie purpose after 
the first world var. The volume of testipony intro- 
duced here and its tenor concerning Japan's (nquiry 
of the subject secus to be entirely sut of all 
Proportion to ita icportance. at any rate it has 
been definitely and firuly established that the 
inatitution had no voice, direction or concern with 
the actual policics of the Governi:ent nor in any 
mailitery operations caniccted eith the Suprene Ere 
Cand, so the prosécutian's su:ration argurient, 
Uthat either onc decided on such a co-prehensive plan 
is ircoderately lacking in conviction and verit. 
Still aggressively persistent, which ro 
adoicc in a prosecution harevcr absurd its challenic 
nay be, it alleges further that a siuilar over-all 
cœ prehensive plen had existed prior to Janucry 1941, 
citing exhibit 852, and statin3: “although thc 
entire plan is not aveiloble, fortunately a portion 
of thc plan kept in the uinistry of Finance has been 
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of the Governnent. Defense citness YOSHIDA, fosuke, 
has testified concerning vilitary notes to be used in 
the South Sees ae Cocparinzy his testicony with 
exhibit fe oe it is easily recognizable that even 
as late as thé end of October 1941 the printing af 
oilitary currency Jeant nothing nore than a preceution- 
gry atep “in the eventualicy of the outbreak of war.” 

It has been =cpeatedly proved in this case, 
both by defense and prosedution, that in Japon all 
opérational plans were to be decided by the General 
Sete acninistrative matters by the Cabinet, and 
matters involvinz both ct the Liaison Conference or 
at on Inperial Conference. In order to prove that 
Japan was planninz an over-all aggression during the 
period fron January to August 1941, aa charged, one 
gust first of ell prove that the Generol Staff, the 
Cabinet, the Liaison Conference or the Inperial 
Conference had decided upon such & plan. Yo subdnit 
that the prosecution at na pcriod in the case pre- 
sentad that requisite proof. 

{he prosecution also allegea thot Japan's m 
plan for agressive war datâs back to 7 August 1936, 
inferring this fron the “Basic “rinciplea of Notional 
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presented to the Tribunal," 

This is a record of the conomwmnicatian in 
vhich the Chief of the Intcndance Bureau of the tar 
ainiatry and the Chicf of the Finance Bureau of the 
Finance ministry discussed fro: cround January 1941 
regarding the printing of oilitary notes to be used 
in the South Seas area; it bein: obvious that in 
the event of nilitary occupation that night follow 
a war, rhether defensive or offensive, the use of 
such currency sould be indispensable. It cannot ba 
Precisely inferred from the fact that responsible 
Governcent officials, vho rere U:poacd mith the 
duty of anticipstinsg every contenzency, hac pro- 
ceeced with the undertakinz at an carly data vas 
€videnca of a couprehenaive aggresaive plan devised 
by the Governoent and tho Suprone Coucand. The 
Government had nuoérous organs, cach with its own 
particular function, not necessarily connected with 
each other, It occurs, not infrequently, that onc 
of such organs takes a hypothetical step rhich ia 
incot.patible with the policies of oth:r sections of 
a zovernrental organ, “herefore, fro. the attitude 
of a section in doaling with its busincsa one cannot 
Prove the existence of a gencral policy on the part 
37. Tre 39,374 


Policy" adeptec at the Pivo uiniater's Confcrcncc 

of th HIROTA Cabincat. In citing this palicy, thc 
Prosceution contends thet the rorda “national defenso" 
should be reed "wor." That, hovevcr, would not be o 


feir intcrpretation of thc lanjuase used in the docu- 


ayant. In those days, oa haa becn referred to herein, 


and thich is knorn universolly, there vas no scif- 
rcspectin:; nation in the world which did not canaider 
nation=1 defense the kost urgent affair of thc atcte. 
If to anit thia allezation of the prosccution ya 
vould be conpellcd to brand as az;rcssors oll the 
indepeacent countries 2f the world, anounting to nore 
than sixty. "N-tional čofense" :.entioned in the “Basic 
Principles of Notionel Policy" vas i¢antical vith 

the case in „uost countrics, of n purcly defcnsive 
character, os ig clear froc Paragraph 3 which randsi 
“in order to oro¢icate thr Eoviet nenace in the North 
ont nt the saie tiitc to prepzre azninat Britain ané 
ancrica . . a a 10 carryin: out thcse policies, va 
woulda be carcful to have fricmily relations with other 
E Consequently, it ia convincingly appar- 
ent that the basic policy as forculate¢ by reason of 
the ararcnasa of thc actions of othcr countrios Paa na 
plan for var ot 212, nuch lesa an c ircssivc rar. It 
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only eaphasizeé the mission which Japan alone wes 
Willing to undertake; to guarantcea peace in Asia in 
wiew of the then prevailinz world policy ef othor 
Pavers, 

The whole sun and substance of the situation 
ts, shercfore, that in exanuinin; the world con¢ition 
ane the spceial circunatances in East Asia after 
Forld i ag I the Govcrnoent, the Dict and the general 
public of Japan had since 1935 or 1936 becone con- 
acious of the necessity of strengthening notional 
defense for the sake of thc self-existence of Japan, 
as well ms by resson of har responsibility to vein- 
tain paace in East Asia. But the fantastic idea that 
these teo essentials be achieved by openinz a var 
agsinst the United Stetes, Great Britain anè the 
Mathcriands never was conteoplated, Girply on its 
face the contention fa so wispy wc «:andor ot the 
tenacity rhich launchee it. Assurcdly it cannot be 
seriously reflected upon in this inouiry. 


who had official reaponaibility for the protection and -~ 


existsanca of their nation, tha proof fails complately 
to brand them as aggressors. 

Mr. Lazarus will continua. 

THE FRESIDENT: Mr. Lazarus. 

WA. LAZARUS: If the Tribunal please. 

THE PRESIDENT: We express the hope that 
*bis summation and those that follow in the individual 
cases will be confined to the law and to the avidence 
admitted. 

MA. LAZARU! Hine ia excluaively on the 
evidence, Hr, President. 

HR. RUTTO: May it please the Tribunal, the 
aummation, which was received by the prosecution late 
veaterda~ afternoon, upon a hurried examination reveals 
that it containa therein what purports to be quotations 
from avidence rejected and from evidence not offered. 

THE PRELIDEXT: Point out those passages to 
Mr. Lazarus, please. 

MR. SUTTON: f&hali I point them out at this 
tima, or hand to the “ribunal a memorandum? 

THE PRESIDENT: You may be able to point them 
out during tha firat racesa, 

HA. FUTTON: None of these, if it please vour 
Honor, appear, aa I recall, within thn first fifty pages 


he idea of opening a war against these SA 


countries, in self-defense, however, was forced upon 

the minda of the Japanese people in the Fall of 1941, 
and not baare, as the defense has proved. At that time 
drastic acts by these nations against Japan had spread 
over a long period, continually growing in intensity 

and apprehension until finally culminating to a point 
where Japan had to make a dectsion. The plana then 
concatved for the first time, as discovered by United 


rtutes Army investigations, disclose that the Japanese 


Planred a purely defensive war, and that the Aray, which 


ia charged with a long range snd stupendous expansion 
in its southwest campaigns, carried out these operations 
with dangerously small forces. It ia affirmed that the 
early conquests were accomplished bv a mere thirteen 
divisions, 1175 land planes, 475 carrier planes, plus a 
handful of marines. Bv juerling these forces strateg- 
ically Japan created the impression of much greater 
atrangth. Thin, with the foregoing, is indicative of 
Japan's hasty atterpt at reating the inaua pressed upon 
her, Tha prosecution in ita summation finally gives up 
the struggle by honestly admitting, "After ae 5 


(1941) full scale preparations ware launched." 


It is submitted that concerning these accused 
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of the summation. 

THE FRErIDENT: Yeg, Mir. Lazarus. 

MR. LAZARU}: (Readxng) Although the prosecu- 
tion haa nared the accused, General HATA, Mhunroku, in 
a majority of the fiftv-five counts in the Indictment, 
the twentv months of trial have revealed a tremendous 
variance between the charges made arainst this accused 
and the actual evidence produced b~ the prosecution. 

Because of thiy variance and because this 
accused has been miatarenly named in some counts in 
the In¢ictment, aré because of our unchalienged state- 
ment (7. 16,319 and 16,320) that the evidenca shows 
that the wrong HATA is named in the Russian counts in 
the Indictment instead of Hikosaburo HATA, who was 
Chief of rtaff of the Kwantung Army shen that Army was 
taken prisoner by the Russians, and which HATA wan not 
produced here although the Tribunal insued a subpoena 
for him at our request, we nust look elsewhere than 
the Indictment ard the evidence itself to determine 
what the prosecution claivs, sc that we may make an 

intelligant summation to asalat the Tribunal in its 
deliberations. ‘Je uhall, therefore, aa wa did in 
General HATA's individual deafanso, look to tha urosecu~ 


tion's answer to our nction for dianiasal, wherein the 


prosncution sota forth ita claims as to what it had 


roven in its case-in-chief against HATA, and we 111 
show the Tribunal that we have met and have completely 
lawercome a1) issues raised by the prosecution against 
this accused, 

Mr. Conyna—Carr's answer to our motion for 
dismissal (pages 16,626 to 16,832 of the Record) sets 
out fully all the evidence which, the prosecution con- 
tends, aptlias to the accused HATA. A reading of thase 
papos reveals the apazing fact that in only threa vlaces 
in all these pages doas the prosecution state that HATA 
himself tonk anv action or anv part in the matters 
therain set forth. Throughout the pages it can be sean 
that the alleged evidence against the accvsad HATA is a 
recitation of actions done by othnrs, events in which 
åt ia not contended that HATA took part. 

Rely‘ng or the sound law enunciated bv the 
Fresident during those proceedings, thot unless the 
aceused htaszlf wero connected by cvidence in some 
manner with the ections taken by othery in the government 
«hilo he was a mcrbcr of that rovernment the Court would 
not hold the accused resronsibla for auch actions, wa 
will not take up the time of this Tribunal bv ansurring 
all the fer-fetched evidence with which tho prosncution 
in these pagra has sovpht to connect the accused HATA. 


Se, therafora, will addreas ouraclves only to those 
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in a war, it was abaolutely beyond his province to seek 
firat to determine the nature of the war befora serving 
his country as a soldicr. This Tribunal is woll. aware 
of the prison terms meted out in allied countries to 
conscientious obiectors, membars of certain relipiouy 
arcta, whose tenats forbid them to bear arna even in 
defense of their own countr’. How much stronger, then, 
ia tha dvty imposed on a man who has hran trained and 
supported all his life hv his country for just that 
occasion -- the outbreak of war. Nowshere in all the 
recorded history of man and what ia mora important to 
us, in the long record of this Tribunal, haw it any- 
shere been aupeested that the orofrssion of arms is 
dishonorable or that a life-long soldier must first 
determine whether the war in which hia countrv is engaged 
ia an oggressive war or not, for fear that should his 
country lose tho sar, he will then be accused of, and 
triad for, carrying on aggresaive war as commandor of 
an army. And tha duty to fisht without question ia no 
lesa satrictl~ inposed on a sen who because of eduortion 
and nbilit~ hoida high rank in his country's armad forces 
than on thn civilian who is drafted to firht. Norharn 
in the constitution of any country is theron e provision 
that aach indivicunl sav determine for himaclf ehether 


or not he will support hia country's war effort. 


matters which the prosccutian itself has clained direct- 
ly involve the accused by hia own acta. 

General HATA ia accused of having participated 
in tho overall aggression of Japan in three different 
mava. (1) That he carriod on aggrassive war in China at 
two differant periods of time as commander of various 
arming in China; (2) As ifinister of Yar in tha ABE 
and YONAI Cabinets, ha helped determine the nat tonal 
policy and worked on plans and preparations for aggress- 
ive war during that period; and (3) “hot he «na one of 
the priar movers in tha overthrow of thn YONAI Cabinet, 
thus giving new dirnction and exgnnsion to the antire 
conspiracy. Lastly, tho accused is charged with resvons- 
ibility for tho alleged atrocities committed by Jananese 
soldiers in China during the tines that he commanded the 
unvnral armies in China. This is the sum total of “he 
evidencn the prosecution allasnm it hay adduced against 
tha accusad HaTA and wa will now show, point by point, 
that the prosccution hes comeletely and totally failca 
to prove thesa allepations. 

Point 1, "That he carriad on aggresaiva war 
in China at two different perioda of time as commander 
of various ermias in China." From his personal roeord, 
the Tribunal, of course, knona tho eccused HATA has been 


a 1lifs-long soldior. Once hia country becnma involved 


We ara still spenking now of the firat point 
that “ATA “carried on aggrossive warfare in China at 
two different periods of time as commander af various 
armies in China." Wa-eshell taka up and answer later 
the second point, with reference to hia actions as “ar 
Y4niuter. Tha Racord shows (exhibit 102) that at the 
outbreak of the China Incident on 7 July 1937 the 
accused HATA was commander of the Japanase Aray Unit 
on Taniman (Island of Formosa). That exhibit shows HATA 
had held that position for a year prior to the outbreak 
of the Ineidant, hence could have had no connection of 
any nature whatsocvor with the outbroak of the nffair. 
As |r. Comyns—Carr anva (7. 16,876-7) as he begina to 
outline the prosecution's poattion with rafaronce to 
HATA, “After serving for many yoara in the army, the 
accpsed at the tima of the outbreak of the Ifarco Pola 


Bridga Incident was Commander of the Formosan Army." 


Thus, the prosecution openly admits that although RATA 


is nemcd in Counts dating bac’ to 1928, their avidence 
against him doas not begin until lata in August 1937, 
some aevan wenka after tha outbrenk of tha China 
Incident, when he loft his Formosa tost and want to 
Tokyo to become Inapector Genernl of ‘“litary Education 
(exbibit 102). That is HATA's first pos'tion of impor~ 


tanee in tha Jnapanewn Army and, wo strass opnin, ons 


not assumed until seven weeks after tha beginning of 


the China xffair. The prosecution cloarly, it scems 


to us, absolves HATA of any connection with the beginning 


or planning of the China Incident, since no avidence wis 


introduced to show HATA, while holding his poattion fer 
h ycer before the Incident's outbreak in Formos, had 
attended anv conferences of councils, belonged te any 
party, grevp-or clique of politicians or officers who 
advocated retion in China. This ia eapecinlly clear 
since in the varv next sentence to the ona above quoted 


with rhich he opened his outline of avidence agninst 


MATA, Mr. Comyns-Carr states (T. 16,627), "In Aupust 


1937, shortly after the outbreak, he was recalled to 
Fokyo to bacose Inspactor-Genaral of Military Education 
Sonic HAPA held thia pout for lass then six months, 
for on 17 February 1938, he relioved the accused MATSUI 
in China, this being tha first of hin two tours of duty 


as 3 commander in China. 
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niith.r did, nor wos he ir 7 position to niin, orc- 
pre, imitiite or wpe: wrr.of ppression i-sinst 
Chins. c do not, sincc the :bove st:tcrent is truc, 
trguc hire the s:crits of the Chins Waris ¢ wer of 
terression or > wir of sclf-cefensc ancinst the 
szrerdiręe Co.unist senrec. Gencr:l HATA si ply wrs 
not involvcd in it st its irccption, by resson of 

his hc ing on : far-off isl. nč rt the outbre.k, nor 

did he, by beconinr Insocetor-Generrl of Milit:ry 
Ecuc-tion fter the outbre:k, h: vc inything to do with 
policy, since he h d no oprortunity to help nonin: tc 

¿ neu Wer f4uist.r tho sy or miy nat hive cortinucd 
on the course rlrecdy cmberkcd upon by the J:nrncse 
Governient vhen Hits cerne to Tokyo on 26 hurust 1937. 
Th prosccution's position thcn, boils dot: to this 
HASA, it is chrrecd, "Cerricd on segressive wrerfrre 

in Chine 7t two differcnt periods of tinc +s cowcndicr 
of virieous :raics in Chine" si-nly beetruse he wes : 
life-lonr soldicr ¢nd he he p-cned to be of hirh :nourh 
ronk, aftcr wr brokr out, to cox.nd ‘n ary. Tht, 
then, is his sin. The wrr vss not of his cotne, he 
wrs in no position to stop it once it hroke out, but 
h. did firht in it for nis country. i: didn't vol- 
untccr, but neither did he reftesc to ficht ird rosifn 


his commission in ordir rot to h ve to fight. Is tht, 


tr. Corr gocs on to stitc tht beccuse of his 
becosing Insocetor-Gencrel of 1lit: ry Fares tion 
scven Vicks ¢ftcr the beginning of the Chine Incident 
the recused HATA, by being the Inspcctor-Gencr:1 of 
Militery Tuc tion, wes one of the Three Chicfs who 
no.inctc the ncw Wir tiinistcr whenever there is í 
erbinct chenrc, ws "ct the very outsct of the Chin: 
Incidcnt in r strone stritcric nosition to -ffect 
policy." The fact thz.t he was in a position to h ve 
donc so is tmc, but the inference th: t he did or th t 
mercly by tting in the vosition of Inspcetor-Gercr-1 
of Military Lerertion he could rffcet nolicy is *bso- 
lutely filsc. We will not fo irto the function of thc 
position of Insncctor-Gener: 1 of Militrry Ecvestion, 
but relying on the Tribun:1l's krowlecec of tart vosi- 
tion which h:s been thorou-hly cxolcinid tins cerin 
in this long tril, we noint out only th t the 
Inspector-Gencril ern excreisc influcnee only ir 
no: ir tin- a new War Minister in the event of r- chenre 
of er biicts. ind the record shows there =s no cchinct 
chinge in the period betuccn lste August 1937 rhcn 
HATA assu:w.d the post snd 17 Febru:ry 1939 when HATA 
rclicvcd MATSUI in Chir: . 

To summrrizc: By thy »rosccution's on 


sent rog its orn ixhibit (102) the -ccussd H:Ta 


then, the aricc th-t the nrosccution wovle ce-sne of 
r.n who h'd choscn the profession of arms for his 
life's vork? Do thc Allicd vrosccution :nd the 
countrics represented herc, my own included, seik, by 
levelling such r chrec at ¢ profcssion:1 soldicr, to 
st’tc is the lew of these countrics tht ¢ >n ‘sho 
fights for his country shun he is e7llid upon to co 
so becsusc of his nethershin in the honorsbic profes- 
sion of tris, zust, if Mw » s born in ¢ country 
Ecstined to losc the wor, fice the chirge hy his 
victorious oproncnts that hy “errricd on rerrcssive 
wirf:re" snd be put on tris] for his lifc? Notrine 
in the Potsd:> Declaration, nothing in ^ny of the 
Leaguc of Nations Covcntions, nu hing in thc Tre: tics, 
nothing in Intcrnctions1 Law, nothing in the Chirtcr 
of the Tribun: 1l, cven hint of svch « possibility. We 
rest at casc with the Tribrn: l's jucgment on this 
chi ree. 

Point 2. Quotc: "As Ministcr of War froz 
/usust 30, 1939, to July 22, 154C, h, hclpre ecterninc 
the nrtions1 policy and workcd on the plins «nd prex r- 
¿tions for aggressive war during th:t pcrind." This 
sccond point is divid.d obviovsly into two orrts, 
the first teins the dieter. instion of the national 


policy, and the sceond boing th. planning cord prep: ring 


for rn igercssive wer in the futurc. As the Trihunel 
his herrd fro;. other sceuscd who beve hele thc position 
of Wor Hinister, ntrely Gener: 1s ARAKI “nd MINAMI, thc 
War Minister did not create or detcrmine nationi 
policy. Nrtion:] policy with referenec to the Chini 
Inciéent hod elrirdy bacen éctcrmincd rnd 1r id dom by 
the First KONOYT Cabinct during the life of which tne 
Chin- éffrir h:d toracn out. Froz th. few thousinds 
of Japancsc troors presint in Chin: when the Incidcnt 
bep:n, the Joorncs: Army in Chir had provm to 900,000 
whcn HATL becas. War Minister. Fo War Ministcr who 
h-d prcecdcd HATA h:d cut cown or hid ¿ven trica to 
ext doin the size of the Jsarnesu forecs in Chini. 
Always, beecusc of the circu :;st-necs, the number of 
J:p:nese troops brad continued to frou. sa Prigscicr 
Nolan stttcd in his cxplrnrtion to the Tribrnsl of 
the position of the Wir ‘linistur (589), "Bricfly onc 
zigçht sty tht the Hinistcr of Wr ad.iinistirs. . ." 
fe -re sncrking, the Tribun-l] of course rc; lizs, of 
the d:ys before thc Second KONOYE Ci. binct :ne sub- 
Su,ucnt ccbinets, then the War Ministcr w:s still rot 
z pow.rful firurc politiczlly tnd, is General ARAKI 
ind MINAMI hive testificd, ard :s Prirscicr Nolan 
tolls us, the War Ministcr merely :dvinistcre 7ng 


ccrri.d out th policies of the et binct, In the 


August 30, 1539, to July 22, 1940, he hclpcd dct. rz.inc 
ncotionrl policy rrd wor'<cd on the plens snd prepiri- 
tions for aprrcssive wi:r during t% t period." 

First, it is cleincd (16,827-28) thet “during 
his ¢di:inistr:tion scverel of the irportent rets 
involving furturrnec of th conspirrcy were ec: rricd 
out. Court: in industrics such rs the Cist Iron 
urnufscturin= F-citlities Indvstry were brought under 
control (record nace 8,327; 8,403; 9,259)." An 
@zamin:tion of ths’ necs of the racord reverls tht 
this cvidenec is ta b. found in the tistiaony of the 
Tllcere ceonotic expert Licbrt. @vo of thesc three 
Sets involved tin Ministry of Co.zicrec nd Incustry 
tnd anc involy.d thc War rnd Navy Ministrics. Tsking 
thes in nuvrier] order, the first (8,299) it turns 
out, is the Coal Distribution L:w. This Low urs 
cx.teiscd throurh the Coa:cree snd Industry ‘inistry. 
fhe n.xt (3,327) is the Cast Iron Manufreturing 
Freilitics &-stricting Reculrtion of Scotciber 23, 
1939, Commerce rnd Industry Lepart-:ent. The icst onc 
(8,403) shows tht -yrsu.nt to the alresdy cxistin- 
Gencrcl Lobiliz-tion Litt, Impcrizi Ordcirinec 901 of 
28 Deec.chir 1939 was uronulrpstcd. It wis erllcd 
"Use cnd Eysropriation Ordinsnec of F:ctorics ind 


Wormshons." Under it "tho Wer cna Nevy hinistrics 


frec of this, Generel FATA ves the first War Ministcr 
to trike nositive stens to Pring <n end tn t'e Chin: 
Incident by setur lly tesinning negotirtions with 
Chianp Kei-shck for thc tersinrtion of the Incident 
by mking the previo: sly unherrd of Jipzncse conccs- 
sion of offering to witherew rll dcopencsé troons 
fron Chins. 

Still trking the bull by the horns sna ditur- 
zining nrtions1 policy, :ccoräing to his om vicws for 
the quick scttle-ent of the Chin: Incident, snd brerk- 
ing cusy fron the forsicr nition 1 yolicy which hzd 
persiitted the ¢rowth of the J:nrnesc Arcy to 900,000 
-icn in Chin: , he breked up his negotistions with 


Chirng Kri-shek with 2 show of coo faith by reducing, 


Wain he prescntceé his first cri bedgct +3 War Ministcr, 


the Jenenase strencth in Chia: to §0C,000 ñen, Beecusc 
of the strenuous objections by the Gencril St. ff to 
sny such wholestle slrsh in Jrpencse strcencth in 
Chinen, the fipure wes fintlly sct st 600,000. T is, 
then, is rn cxample of the w y Gencrsi HATA, :s Wer 
Minister "hclpid determine the n-tio cl policy :nd 
workcd on the plrrs tne prepirstions for Tegressive 
wer during thft period." But before we fo further 

into his -ctions zs Wr Minister, let us uxenine the 


urostcution's cviccnec "tht ra Minister of War from 


wcrc givin ruthority to authoriz. .xrronrirtion of 
lend, buildings, matcrirls, ete." Th re is no 
evidence whrtsocver that HATA hed this ordininec 
pronulgated or that he cvcr uscd it. In feet, there 
is no cvidenec thet he hid cnythine to do with eny 
of these threa regulations or that he ever knew * bout 


their existence. 


